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Marth,  IV  die  Februarii,  1840. 


Ordered,  That  a  Select  Committee  be  appointed  to  inquire  into  the  Administration  of 
the  Law  in  the  l^upreme  Court  of  Scotland,  with  a  view  to  ascertain  whether  the  number 
of  Judges  may  not  be  diminished. 


Martis,  2&^  die  FOruarii,  1840. 


Ordered,  That  the  Committee  do  consist  of— 

Mr.  Fox  Maule.  Sir  Charles  Grey. 

Mr.  Wallace.  Sir  Robert  Harry  Inglis. 

Dr.  Lushington.   .  Pr.  Stock. 

Mr.  Goulbum.  Lord  Teignmonth. 

The  Lord  AdTocate.  Mr.  Horsnuuu 

Sir  William  Rae.  Sir  Thomas  Aclan4* 

Mr.  Pi^t  Mn  Ewart 

Mr.  Serjeant  Jackson* 

Ordered,  That  the  Committee  have  Power  to  send  for  Persons,  Papers  and  Records; 
and  that  Five  be  the  Quorum  of  the  Committee. 


Jwitt,  2»<^  die  Mmi  1840. 


Ordered,  That  the  Committee  have  Power  to  report  their  Obsenraticms,  together  with 
the  Minutes  of  the  Evidence  taken  before  them,  to  The  House. 
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REPORT. 


THE  SELECT  COMMITTEE  appointed  to  inquire  into  the  ADMiNiSTKATroir 
of  the  Law  in  the  Supreme  Court  of  Scotland^  with  a  view  to  ascertain 
whether  the  Number  of  Judges  may  not  be  dimitnshed;  and  v4to  were 
empowered  to  report  their  Observations  thereupon  to  The  House,  together 

with  the  Minutes  of  the  Eytobnce  taken  before  them : ^Havb  conaideved 

the  Matters  to  them  referred,  and  agreed  to  the  following  REPOBT : — 

WITHOUT  entering  into  any  detail  of  changes  which  have  been  made  at  dif- 
ferent times  in  the  constitution  of  the  Court  of  Session,  Your  Committee 
may  state  generally,  for  the  information,  of  The  House,  that  the  Court  at  present  con* 
sists  of  13  Judges.  The  Lord  President  and  three  Senior  Puisne  Judges  form  what 
is  termed  the  First  Division  of  the  Court ;  the  Lord  Justice  Clerk  and  three  Senior 
Puisne  Judges  form  the  Second  Division  of  the  Court:  these  two  Divisions  are  termed 
the  Inner  House.  The  remaining  five  Puisne  Judges  officiate  in  what  is  called 
the  Outer  House  as  Lords  Ordinary,  each  sitting  singly ;  the  last  appointed  of  those 
Judges  being  more  particularly  occupied  during  the  period  of  Session  in  what  is 
termed  the  Bill  Chamber,  or  in  those  proceedings,  of  the  nature  of  injunction  or 
stay  of  process,  which  require  the  more  summary  interposition  of  the  Court.  The 
great  majority  of  cases,  all  cases  indeed,  with  a  few  exceptions  not  worth  men- 
tioning here,  are  brought  in  the  first  instance,  and  in  their  earliest  stage,  before 
one  or  other  of  the  Lords  Ordinary;  the  record  is  made  up  before  him,  and 
under  his  superintendence,  and  the  case  prepared  for  decision.  It  is  then  argued 
before  him,  and,  in  general,  decided  by  him.  From  his  judgment  there  lies  an 
appeal  to  the  Inner  House,  in  one  or  other  of  its  Divisions.  The  judgment  of 
the  Division  is  final,  subject  only  to  appeal  to  the  House  of  Lords.  There  is 
no  appeal  from  one  Division  to  the  other,  nor  from  one  Division  to  the  whole 
Court.  But  either  Division  may  require  the  opinion  of  the  other  Judges ;  in  which 
case,  judgment  is  given  according  to  the  opinion  of  the  majority  of  the  whole 
Court.  The  party  who  comes  into  Court  as  plaintiff*  has  it  in  his  power  to 
select,  not  only  the  Lord  Ordinary  before  whom  the  cause  shall  in  the  first 
instance  proceed,  but  also  the  Division  by  which  the  judgment  of  the  Lord 
Ordinary,  if  appealed  from,  shall  be  reviewed.  The  two  Divisions  of  the  Court, 
it  may  be  proper  to  observe,  are  thus  in  all  respects  of  equal  and  co-ordinate 
jurisdiction.  The  same  may  be  said  of  the  Lords  Ordinary,  vnth  the  exception  of 
a  few  cases  reserved  for  the  exclusive  determination  of  the  Inner  House ;  each 
Lord  Ordinary  having  in  himself,  for  the  decision  of  the  cases  before  him,  the  foil 
jurisdiction  of  the  Court  of  Session,  and  his  judgment,  if  not  brought  under  review 
of  the  Inner  House,  becoming  the  judgment  of  the  Court,  not  subject  to  appeal 
even  to  the  House  of  Lords,  which  is  only  permitted  when  judgment  has  been 
given  by  the  Court  of  Session  in  one  of  its  inner  chambers.  The  Court  thus  con- 
stituted has,  in  virtue  either  of  original  or  appellate  jurisdiction,  cognizance  of  all 
civil  <;anses  and  matters,  with  the  exception  of  those  only  which  are  reserved  for  the 
Small  Debt  Courts,  and  of  the  revenue  cases  which  are  reserved  for  Exchequer. 
It  were  unnecessary,  perhaps,  to  enter  more  minutely  into  the  limits  of  its  jitff^r 
diction,  but  it  may  be  proper  to  mention  that  the  jurisdiction  is  exclusive  as  regarda 
aU  questions  of  real  property,  and  as  to  all  other  questions  is^subject  only  to  thia 
limitation,  that  no  case  under  £.25  value  can  be  brought  before  it  originally. 

Amidst  the  various  changes  which  have  been  made  in  the  Court  of  Session,  par- 
ticulariy  within  the  last  40  years,  there  has  been  no  attempt  to  interfere  with  that 
part  of  its  constitution  or  course  of  practice,  which  has  left  to  a  single  Judge, 
in  the  first  instance,  the  preparation  and  decision  of  causes,  subjecting  his  judg- 
ment to  review  by  either  Division  of  the  Court.  The  propriety  of  this  arrange- 
ment has  been  repeatedly  under  consideration,  but  the  weight  of  opinion  has  always 
been  to  continue  it ;  and  Your  Committee,  indeed,  observe,  that  with  gr^t  ad.van-: 
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tugetotheKQitors,  both  as  regards  time  and  expense,  cases  amounting  on  an 
average  to  between  a  half  and  two*fifths  have  received  their  final  decision  in  the 
Outer  House.  Your  Committee,  in  prosecuting  the  more  immediate  subject  of 
their  inquiry,  have  assumed  the  expediency  of  this  arrangement,  which  has  always 
been  considered  as  essential  to  the  constitution  of  the  Court  and  its  course  of 
practice. 

Recent  statutes,  by  abolishing  the  Courts  bf  Admiralty  and  the  Consistory 
Courts,  have  thrown  into  the  Court  of  Session  the  whole  business  which  catne 
before  those  Courts  respectively.  But  besides  this,  though  the  Court  of  Exchequer 
still  remains  as  a  separate  jurisdiction,  its  judicial  business  is  now  discharged  by^two 
Judges  of  the  Court  of  Session,  sitting  as  Barons  of  Exchequer. 

A  far  more  important  duty,  and  one  of  great  labour  and  responsibility,  devolves 
upon  the  Lord  President,  as  Lord  Justice  General,  and  the  Lord  Justice  Clerk, 
and  five  Puisne  Judges  of  the  Court  of  Session  under  a  separate  Copiniission, 
by  which  there  is  coi^erred  upon  them  supreme  criminal  jurisdiction.  From  the 
great  increase  of  population,  and  other  causes,  the  duties  of  the  Criminal  Conrt' 
have  been  very  much  increased,  as  will  appear  from  successive  returns  before 
Your  Committee.  The  Court  of  Justiciary  sits  as  occasion  requires,  in  Edin* 
haighj  for  despatch  of  business,  embracing  there  the  criminal  business  of  the 
three  Lothians,  with  sudi  cases  as,  from  their  importance  or  other  reascm,  are 
brought  to  Edinburgh  for  trial.  In  each  year,  during  the  vacations  of  the  Court 
of  Session,  there  are  three  spring  circuits  and  three  autumn  circuits,  with  an 
additional  winter  circuit  for  Glasgow. 

The  business  of  the  Court  of  Exchequer,  and,  during  vacation,  the  business  of 
the  Bill  Chamber  department  of  the  Court  of  Session,  which  require  constant 
attendance,  are  discharged  in  rotation  by  those  Judges  of  the  Court  of  Session 
who  are  not  included  in  the  Commission  of  the  Court  of  Justiciary.  In  enume* 
rating  the  whole  business  thus  devolving  on  the  Supreme  Judges  of  Scotland,  the 
business  of  the  Teind  Court  (embracing  all  questions  as  to  the  modification  of 
stipends  to  the  clergy,  and  the  respective  liabilities  of  the  parties  subject  to  the 
payment  of  stipend)  must  not  be  overlooked,  nor  the  still  more  important  duty 
of  presiding  in  the  trial  of  civil  cases  by  jury,  where  under  recent  statutes  that 
course  of  procedure  is  resorted  to. 

While  Your  Committee  have  thus  called  the  consideration  of  The  House  to 
the  constitution  of  the  Court  of  Session,  and  the  duties  devolving  upon  the 
Judges,  whether  as  members  of  that  Court  or  under  separate  Commissions, 
they  have  more  particularly  to  bring  under  notice  one  great  and  important 
change  which  was  introduced  into  the  proceedings  of  the  Court  by  the  statute 
commonly  called  the  Scotch  Judicature  Act,  passed  in  1825.  That  statute  had 
various  important  objects  in  view.  One  of  these  was  to  introduce  such  a  change 
in  the  form  of  pleading  as  should  separate  and  clearly  distinguish  the  parties* 
averments  in  point  of  fact  from  what  they  maintained  in  law,  binding  them  down 
to  a  statement  of  facts,  which  they  should  not  be  at  liberty  afterwards  to  with- 
draw or  vary.  As  causes  were  previously  prepared  in  the  Court  of  Session,  this 
object  had  been  very  much  lost  sight  of,  and  cases  were  often  argued,  not  in 
the  Inner  House  only,  but  in  the  House  of  Lords,  on  appeal,  upon  statements 
of  fact  essentially  diffferent  from  those  with  reference  to  which  judgment  had 
l)een  pronounced  in  the  earlier  stages.  Another  and  not  less  important  object 
of  that  fitatute  was  to  substitute,  as  far  as  possible,  vivd  voce  argument  for  the 
written  argument  which  then  almost  universally  prevailed,  and  which  in  every 
case  a  party  had  it  in  his  power  to  submit  to  the  Court.  To  these  objects 
was  added  another  provision,  that  there  should  not,  as  before,  W  required  two 
consecutive  judgments  of  the  same  import  by  the  Lord  Ordinary,  and  again  by 
the  Inner  House ;  but  that  the  powers  of  the  Ordinary  and  of  the  Court  should 
be  respectively  exhausted  by  a  single  judgment.  The  eflTect  of  the  changes  intro- 
duced by  this  statute,  as  applied  to  the  present  constitution  of  the  Court  of  Ses- 
sion, has  formed  a  very  prominent  part  of  the  investigation  before  Your  Com- 
mittee, both  as  respects  its  bearing  on  the  immediate  question,  and  the  importance 
of  the  matter  in  itself. 

The  operation  of  the  new  system  must  be  considered  as  it  affects  the  proceedings 
before  the  Lords  Ordinary,  and  as  it  affects  those  befi^re  the  Inner  House.    It 
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trould  appear  that  ecHnplaints  exist  as  to  certam  parts  of  the  procedure  before  the 
Lords  Ordinary  in  preparing  the  record.  This  matter  was  brought  before  Yoiu* 
Committee  in  so  far  only  as  it  affected  the  time  and  labour  necessarily  bestowed  by 
the  Judge  ;  and  while  Your  Committee  see  no  reason  to  withdraw  the  preparation  of 
the  case  from  the  superintendence  of  the  Judge»  they  have  no  doubt  that,  preserving 
that  superintendence  for  all  useful  purposes,  the  system  might,  in  many  respects,  be 
improved,  so  as  not  only  to  save  a  great  deal  of  jucMcial  time,  but  what  is  much  more 
important  for  the  suitor,  prevent  delay  and  expense  in  the  progress  of  the  cause.  It 
does  not  belong  to  Your  Committee  to  suggest  any  particular  measures  as  proper 
to  be  adopted  with  this  view,  the  improvement  generally  of  the  form  of  process 
not  being  before  them ;  but  they  think  it  proper  to  remark,  that  many  of  the 
evils  complained  of,  and  for  which  a  remedy  is  most  required,  have  arisen  from 
tiiis,  that  the  form  of  process  introduced  by  the  statute  1825  was  not  equally  well 
adapted  to  all  forms  of  suit  or  subjects  of  litigation  on  the  one  hand,  and  that 
the  Court,  on  the  other,  was  so  tied  down  by  the  express  terms  of  the  statute,  as  to 
prevent  them  from  introducing  by  Acts  of  Sederunt  or  Rules  of  Court  such  modi- 
fications as  would  be  not  advantageous  only,  but  necessary  in  several  important 
classes  of  cases.  Your  Committee  are  of  opinion  that  it  would  be  proper  to  enlarge 
the  power  of  the  Court  in  this  respect,  under  condition,  however,  that  no  such 
Acts  of  Sederunt  or  Rules  of  Court  should  come  into  operation  till  a  certain  time 
after  they  had  been  submitted  to  both  Houses  of  Parliament. 

But  leaving  out  of  view  at  present  any  change  in  the  mode  of  pleading.  Your 
Committee  have  great  pleasure  in  stating  that,  with  regard  to  the  manner  in  which 
causes  are  heard  and  decided  in  the  Outer  House,  the  system  has  given  general 
satisfaction  to  suitors,  to  the  different  departments  of  the  legal  profession,  and  to 
the  public,  and  has  gained  entirely  the  confidence  of  the  country.  Nor  can  they  be 
surprised  at  this  result,  considering  the  nature  of  the  change,  w  hich,  by  proposing 
to  substitute,  to  a  considerable  extent,  oral  for  written  argument,  and  foil  public 
discussion  in  addition  to  private  study,  gives  assurance  that  the  arguments  of  the 
parties  have  been  considered,  and  that  nothing  had  been  left  out  of  view  which  their 
professional  advisers  thought  it  right  to  urge  in  support  of  the  grounds  either  of 
action  or  defence.  Your  Committee  have  every  reason  to  believe  that  whatever 
defects  still  exist  in  the  preparation  of  causes,  leading  to  great  tardiness  and  cost  of 
proceeding,  general  satisfaction  is  justly  felt  with  the  manner  in  which  causes  are 
argued  and  judicially  decided  in  the  Outer  House ;  and  this  satisfaction  appears 
to  date  from  the  commencement  of  the  new  system. 

But,  while  Your  Committee  have  to  report  this  result  as  to  the  proceedings 
in  the  Outer  House,  they  regret  that  they  cannot  make  the  same  statement  as 
regards  the  proceedings  in  either  of  the  two  divisions  where  the  system  of  vivd 
voce  discussion  has  been  but  imperfectly  adopted,  and  the  advantages  which  it 
was  intended  to  secure  have  not  been  realized.  The  witnesses  who  have  been 
examined  before  Your  Committee  have  expressed  different  opinions  as  to  the  ex- 
tent to  which  the  Court  have  exercised  their  power  of  oinJering  written  argument. 
Whether  that  form  of  argument  is  or  is  not  still  adopted  to  an  extent  more  than  is 
necessary,  there  can  be  no  doubt  that  a  great  number  of  cases,  forming  indeed  a 
large  majority  of  the  whole,  are  now  disposed  of  without  that  written  argujnent 
which  formerly  in  all  cases  was  submitted  to  the  Court ;  and  yet,  while  the  Court 
are  thus  without  the  advantage,  in  such  a  number  of  cases,  of  the  argument  of  the 
parties  put  in  that  shape,  it  does  not  appear,  as  might  naturally  have  been 
expected,  that  the  time  judicially  occupied  by  the  Inner  Houses  of  the  Court  has 
increased, — a. fact  which,  of  itself,  shows  that  the  viod  voce  discussion,  from  which 
alone,  where  written  argument  is  dispensed  with,  the  Court  could  learn  th« 
views  of  the  parties,  had  not  been  sufficiently  introduced.  It  will  be  seen,  from 
a  Return  laid  before  Parliament,  that  the  time  daily  occupied  by  either  division 
of  the  Court  does  not  extend  on  an  average  much  beyond  two  hours  a  day, 
and  of  that  time  some  part  is  always  occupied  in  disposing  of  orders  and  motions 
of  no  great  importance,  though  in  some  cases  leading  to  discussion.  Some 
of  the.  witnesses  have  stated,  that,  on  the  average,  this  part  of  the  business 
occupies  at  least  a  third  of  the  time  during  which  the  Court  sits,  reducing 
to  less  than  an  hour  and  a  half,  if  their  statement  be  correct,  the  daily 
sitting  of  the  Courts,  in  deciding  causes,  and  in  hearing  argument  with  a  view 
to  their  ultimate  decision.  Nothing  has  been  made  more  clearly  to  appear 
than  that  the  quantity  of  judicial  time  and  labour  employed  in>  the  adjudication 
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and  consideration  of  cases  cannot,  according  to  the  system  prevalent  in  Scotland, 
be  at  all  estimated  by  the  time  during  whidi  the  Judges  are  present  in  the  Courts 
and  to  this  Your  Committee  will  afterwards  advert ;  but  it  is  undeniable,  that, 
notwithstanding  the  absence  of  written  argument  in  the  greater  number  of  cases, 
there  was  not,  till  very  recently  indeed,  any  increase  in  the  time  occupied  by  the 
Judges  in  Court,  and  that  even  now  their  daily  attendance  for  the  purpose  not 
only  of  hearing  counsel,  but  of  giving  judgment  in  cases  abeady  heard,  does  act 
amount  upon  an  average  to  so  much  as  two  hours  a  day. 

Without  at  present  referring  to  the  circumstances  from  which  this  may  arise^ 
it  can  scarcely  appear  extraordinary  that  such  result  from  a  system  intended  to 
introduce  full  viva  voce  discussion,  has  not  only  failed  to  give  satisfaction,  but  has 
caused  dissatisfaction  to  the  suitors,  the  profession,  and  the  public.  This  was 
so  much  felt,  that  in  1888,  eight  years  after  the  new  system  was  in  operation, 
the  Royal  Conmiission  appointed  to  inquire  into  the  practice  of  the  Scotch 
Courts  reported  a  strong  opinion  that  there  was  a  prevalent  dissatisfieu^tion  with  the 
manner  in  which  causes  were  heard  and  disposed  of  in  the  Inner  House, — the 
existence  of  which  the  Conmiissioners  stated  from  their  own  experience  and  know** 
ledge,  as  well  as  from  evidence  .of  persons  of  great  authority  whom  they  examined. 
The  extent  of  the  dissatisfaction,  as  well  as  the  causes  to  which  it  was  to  be  ascribed, 
c6uld  not  be  better  shown  than  by  the  remedies  which  were  then  proposed,  an4 
which  some  of  the  witnesses  examined  before  Your  Conunittee  would  still  apply. 
The  remedies  proposed  are,  that  the  Judges  should  not  be  previously  furnished 
with  the  record  and  Lord  Ordinaries'  note  of  the  judgment,  and  the  grounds  on 
which  it  rested,  for  the  purpose  of  imposing  upon  them  the  necessity  of  having 
the  cases  fully  opened  on  both  sides,  and  compelling  a  sufiSicient  hearing;  and 
again,  to  insure  deliberation  previous  to  decision.  Another  suggestion  is,  that 
judgment  never  should  be  given  in  the  Inner  House  on  the  same  day  on  which  a 
case  has  been  argued ;  and  some  learned  gentlemen  are  of  opinion,  that  both  these 
remedies  should  be  established  as  a  general  rule,  so  as  to  produce  the  desired 
result  in  all  cases.  Your  Committee  by  no  means  agree  in  the  propriety  of  the 
remedies  which  have  been  thus  suggested,  and  are  of  opinion,  that  a  complete 
previous  knowledge  of  the  case  by  the  Judge  does  not  supersede  or  render  super- 
fluous a  fiill  and  extensive  statement  from  the  Bar ;  but  they  are  obliged  to  form, 
and  cannot  refrain  from  expressing,  their  opinion,  that  the  want  of  sufficient 
hearing  must  have  become  very  palpable  before  such  remedies  as  those  could 
have  been  even  suggested. 

There  are  other  circumstances  which  strongly  mark  the  present  existence  of  the 
ground  of  former  complaint,  such  as  that  the  reasons  of  decision  in  the  Inner 
House  have,  till  very  recently  at  least,  been  sometimes  so  imperfectly  given  as 
to  have  called  forth  the  animadversion  of  the  noble  and  learned  Lords  who  at 
different  times  have  advised  the  House  of  Lords  in  exercising  their  appellate 
jurisdiction.  But  without  going  through  the  evidence  in  detail,  Your  Committee 
are  compelled  to  state,  that,  in  their  opinion,  the  system  introduced  in  1825  has 
not  been  fully  carried  out  in  the  proceedings  of  the  Inner  House,  and  that  dissatis- 
faction justly  prevails  as  to  the  administration  of  this  part  of  the  judicial  system 
of  Scotland. 

It  is  very  much  in  consequence  of  this — it  is  in  consequence  of  the  mttings  of 
the  Court  in  public  not  being  extended  under  a  system  which  intended  to  sub- 
stitute, as  far  as  possible,  oral  for  written  argument — that  an  opinion  has  arisen, 
and  apparently  with  reason,  in  many  quarters,  that  the  number  of  Judges  in  the 
Court  of  Session  is  too  great  for  the  business  it  has  to  discharge,  and  that  by 
abridging  the  vacations  of  the  Court,  and  prolonging  the  periods  of  its  daily 
sittings,  the  whole  business  might  be  done  by  a  reduced  number  of  Judges. 

If  the  attendance  given  by  the  Judges  in  Court  were  really  any  criterion  of  the 
time  required  for  the  judicial  business  of  the  country.  Your  Committee  would  have 
come  to  the  conclusion,  that  the  number  of  the  Judges  in  the  Court  of  Session 
might  be  considerably  reduced,  without  prejudice  to  tibe  administration  of  justice* 
But  nothing  certainly  could  be  more  erroneous  than  to  take  the  time  thus 
publicly  occupied  in  Court  as  the  criterion  of  their  judicial  labour.  Under  the 
former  Scotch  system,  the  Judges,  having  the  written  arguments  of  parties  before 
them,   were  in   possession  of  full  materials  on  which  to  decide ;  they  had  the 
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views  of  parties  fully  developed,  and  not  only  a  reference  to  the  autborities  on 
which  they  respectively  founded,  but  these  authorities  and  their  application* 
folly  canvassed  and  considered.  From  the  perusal  at  home,  therefore,  of  a  case  so* 
thoroughly  prepared,  an  opinion  was  necessarily  and  very  properly  formed ;  and 
any  argument  at  the  Bar  was  in  a  great  measure  superseded,  both  because  it 
could  only  be  a  repetition  of  what  had  been  already  enforced  by  a  discursive  argu- 
m^it  in  writing,  and  because  it  was  necessarily  addressed  to  those  who,  having 
studied  the  case  vrith  the  foil  means  of  forming  an  opinion,  must,  in  a  great 
measure,  have  made  up  their  minds.  Under  the  present  system,  where  Cases  are 
ordered,  the  result  must  be,  in  a  great  measure,  the  same ;  and,  in  point  of  fact, 
experience  has  shown,  that  in  such  instances  but  little  supplementary  argument  is 
tendered  from  the  Bar.  Even  when  there  is  nothing  but  the  record  and  the  note 
of  the  Lord  Ordinary  explanatory  of  the  ground  of  his  judgment,  the  Judges  still 
continue  the  same  foil  and  anxious  study  of  the  case  at  home,  "  ferreting  out" 
(as  one  of  the  most  judicious  vritnesses  expressed  it)  the  arguments  of  parties  and 
the  authorities  bearing  upon  the  case,  and  canvassing  them  and  studying  them 
only  the  more  laboriously  that  they  have  not,  as  formerly,  the  assistance  of  the 
parties'  argument  in  writing.  The  circumstance,  therefore,  that  written  argument 
has  been  partially  superseded,  has  not  so  much  lessened  the  private  study  of  the 
Judges  as  might  at  first  sight  appear,  and,  in  the  opinion  of  some  witnesses,  has 
even  increased  their  labour  and  anxiety  at  home.  Although  the  quantity,  there- 
fore, of  papers  now  submitted  for  the  perusal  of  the  Judge,  by  the  abolition,  in  a 
great  measure,  of  written  arguments,  is  much  less,  the  difficulty  of  acquiring  that 
inature  knowledge  of  the  case  which  the  former  mode  of  discussion  was  calculated 
to  insure  is  rather  increased  than  diminished. 

"  It  is  thus  plain,  as  is  more  folly  brought  out  in  the  evidence,  that  it  would  be' 
altogether  fallacious  to  estimate,  from  the  attendance  in  Court,  the  Judges'  laboui' 
at  home ;  and  although,  in  the  opinion  of  Your  Committee,  a  great  deal  more 
ought  to  be  done  in  Court,  they  are  certainly  not  prepared,  upon  the  ground  that 
the  attendance  in  Court  has  hitherto  been  short,  to  c6nsider  that  a  much  greater 
quantity  of  business  might  be  despatched  simply  by  increasing  the  period  of 
attendance.  That  it  would  be  better  done  by  extending  sittings  in  public  is  un- 
questionably true ;  that  until  it  is  so  done,  the  dissatisfiEu^tion  already  referred  to 
must  exist  is  also  undeniable ;  but,  vrith  regard  to  the  extent  of  the  business  and 
the  judicial  labour  required,  taking  into  account  what  is  done  at  home  as  well  as^ 
what  is  done  in  public.  Your  Conmiittee  are  not  prepared  to  say  that  any  reduction 
in  the  number  of  Judges  ought  to  take  place. 

•  This  question  of  reduction  presents  itself  in  various  views ;  and  the  first  point 
is,  whether  the  judicial  business  of  Scotland  could  be  done  without  two  Inner 
Houses.  This  question,  however,  must  be  considered,  not  vrith  reference  merely 
to  the  business  of  the  Court  of  Session,  or  to  the  possible  extension  of  its  sittings, 
if  that  were  the  only  Court  in  question,  and  cases  of  civil  jurisdiction  were  only 
involved,  but  it  must  be  considered  with  reference  to  the  Judges  who  are  occu-* 
pied  in  the  Court  of  Justiciary,  both  in  Edinburgh  and  on  the  circuit ;  and  the 
business  of  the  Bill  Chamber  and  occasional  duties  of  the  Exchequer  must  also  be 
taken  into  account  Your  Committee,  therefore,  see  no  grounds  on  which  to  say 
diat  one  division  would  be  sufficient  to  discharge  the  whole  Civil  buriness  of  the 
country. 

In  addition  to  the  question  whether  the  Inner  House  should  consist  of  two 
divisions  or  of  one,  another  arises  as  to  the  numbed  of  Judges  of  which  a  division 
should  consist.  Your  Committee  agree  in  the  opinion  expressed  by  most  of  the 
witnesses,  that  three  would  be  a  very  inconvenient  and  disadvantageous  number. 
Taken  by  itself,  it  does  not,  in  the  case  of  difference  of  opinion,  give  an  authorita- 
tive majority.  For  if  it  be  considered  as  a  Court  of  Review  proceeding  upon  the 
opinion  of  a  single  Judge  brought  up  by  appeal,  a  case  might  constantly  be  decided 
by  an  equality  of  voices,  when  two  Judges  were  for  altering  the  judgment  of  the 
Ordinary  and  one  for  affirming  it ;  and  it  is  vrith  reference  to  a  Court  so  consti- 
tuted that  the  question  arises.  The  existing  number  of  four  does  not  seem  liable 
to  the^e  inconveniences,  and  should  be  continued  for  the  same  reasons  which  have 
led  tp  its  being  preferred  in  some  of  the  Courts  in  England. 
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Any  reduction  in  the  numbers  of  the  Lords  Ordinary  seems  at  present  impos- 
sible. The  suitors'  right  of  selecting  the  Judge  before  whom  they  are  to  bring 
their  causes  has  given  rise  undoubtedly  to  great  arrear  before  certain  Judges ; 
but  even  if  the  cases  were  equally  distributed,  it  would  appear  from  the  evidence 
before  Your  Committee,  that  the  number  of  five  Judges  is  not  more  than  sufficient 
for  the  discharge  of  the  duties  incumbent  upon  this  part  of  the  Court.  It  will  be 
recollected  that  two-fifths  of  the  causes,  and  sometimes  a  greater  nimiber,  are 
finally  decided  in  the  Outer  House ;  and  although  by  an  arrangement  of  busi- 
ness the  Judges  might  be  relieved  of  some  details  with  which  they  are  now  encum- 
bered, there  seems  no  reason  to  think  that  so  much  time  could  be  gained  by  such 
improvement  as  would  enable  fewer  Judges  to  overtake  the  judicial  business  which 
must  be  performed  by  the  Lords  Ordinary. 

Upon  the  principal  question,  therefore,  submitted  to  Your  Committee,  they  have 
to  report  to  The  House,  that  they  have  inquired  into  the  administration  of  justice 
in  Scotland,  with  a  view  to  ascertain  whether  the  number  of  Judges  ought  to 
be  reduced,  and  that  they  are  not  prepared,  under  existing  circumstances,  to  re- 
commend such  reduction.  That  opinion  Your  Conmiittee  entertain  at  present,  and 
with  reference  to  the  improvements  which  they  trust  will  be  effected  by  carrying 
still  further  the  system  of  vivd  voce  discussion. 

Your  Committee,  however,  apprehend  that  they  would  insufficiently  discharge 
their  duty,  if  they  did  not  bring  more  prominently  under  the  consideration  of  The 
House  a  matter  to  which  they  have  already  partially  adverted,    ^ 

They  see  no  ground  to  justify  even  the  slightest  imputation  that  the  Judges 
of  the  Court  of  Session  do  not  give  the  most  conscientious  consideration  to  the 
cases  they  are  called  upon  to  decide.  Your  Committee  see  no  ground  on  which  it 
could  be  maintained  that,  under  any  other  syst^n,  even  that  which  they  are  in- 
clined to  rec6mmend,  the  actual  decision  would  be  generally  different  from  that 
which  under  the  present  system  is  pronounced ;  but  they  cannot  help  observing,  that 
the  result,  as  regards  the  confidence  of  the  suitors,  as  well  as  of  the  legal  profession 
and  the  public,  would  be  very  different,  if  there  were  a  fuller  discussion  in  the  Inner 
House.  Your  Committee  are  perfectly  aware,  that  in  a  great  many  cases  it  would 
not  be  necessary  to  have  the  same  fiiU  discussion  in  the  Inner  as  in  the  Outer 
House,  because  the  discussion  in  the  Outer  House  must  necessarily  have  a  tendency 
to  disencumber  the  case  of  a  great  many  points  raised,  in  the  first  instance,  for 
consideration  and  argument,  and  to  satisfy  the  parties  that  these  points  were, 
on  the  one  side  or  the  other,  untenable,  and  to  narrow  the  ground,  there- 
fore, upon  which  any  useful  conflict  could  be  maintained, — a  result  very  much 
assisted,  not  only  by  the  judgment  of  the  Lord  Ordinary  setting  forth,  in  tech- 
nical language,  the  grounds  of  his  decision,  but  also  by  the  note  containing,  often, 
a  fiiU  statement  of  the  case,  while  he  explains  in  detail  the  reasons  which  dictated 
his  judgment.  Still,  making  allowance  for  those  circumstances,  it  cannot  be 
denied  that  the  discussion  in  the  Inner  House  is  inadequate  and  unsatisfitctory, 
and  that  the  present  practice  of  the  Court,  whatever  may  be  the  labour  of  the 
Judges  at  home,  does  not  attain  one  great  object  for  which  the  system  of 
1825  was  introduced.  The  advantages  of  a  full  vivd  voce  discussion,  especially 
in  a  Court  consisting  of  several  Judges,  the  Committee  think  it  unnecessary 
to  dwell  upon.  It  is  not  alone  necessary  that  the  decision  should  be  just  in  itself, 
but  it  is  highly  important  for  the  reputation  of  the  Court,  and  for  the  authority  of 
the  law,  and  for  the  satisfaction  of  parties,  and  for  the  object  of  preventing  unne- 
cessary appeals,  that  it  should  be  felt  that  everything  which  the  professional  advisers 
had  to  urge  was  fiiUy  heard.  It  is  only  by  a  fuU  vivd  voce  discussion  in  Court 
that  tiie  suitors  can  know  that  all  the  Judges  have  heard  with  attention,  and  giYen 
their  own  minds  individually  to  the  case,  not  leaning  wholly  or  partially  on  others, 
or  adopting  their  opinion, — an  assurance  which  never  can  be  the  result  of  private 
$xid  unseen  study  at  home.  It  is  after  that  form  of  discussion,  carrying  with  it 
such  advantages,  that  the  Judges'  private  consideration  of  the  case  becomes  most 
useful.  And,  lastly,  nothing  but  a  full  statement  in  public  of  the  grounds'' 
upon  which  the  judgment  rests  can  show  that  no  important  view  of  the  case  haa 
been  overlooked  in  the  consideration  of  the  Court,  or  can  secure  that  important 
object  in  judicial  deciBion,  namely,  **  to  put  down  in  the  party  the  conceit  of  his 
cause,''  while  it  raises  his  opinion  of  the  patience  and  solicitude  of  the  Judges. 
These  advantages  Your  Committee  think  have  not  been  attained  to  the  extent 
that  was  looked  for.    Tbey  think  dissatisfitction  has  been  the  consequence,  and  it 
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may  he  that  this  dissatisfaction  has  been  among  the  causes  which  have  recently 
occasioned  die  diminution  of  the  business  of  the  Coiu*t  of  Session.  It  appears, 
toa»  that  it  has  produced  indirectly  very  undesirable  results,  by  influencing,  in 
some  degree^  the  fonn  of  making  up  the  records,  and  introducing  a  form  of  state- 
ment different  from  that  which  was  intended ;  because  parties,  while  they  were 
naturally  anxious  to  have  the  case  fully  before  the  Court,  were,  at  the  same  time, 
distrustfol  of  obtaining  that  object  in  the  Inner  House,  by  a  full  statement  at  the 
Bw,  and  prepared  their  pleadings  accordingly.  And  Your  Committee  cannot 
but  consider  it  as  of  bad  consequence,  that,  by  the  present  mode  of  discussing 
cases,  the  Court  of  Session  in  the  Inner  House  does  not  afford  what  such  a  Court 
should  eminently  furnish, — a  professional  school,  in  which  the  Bar,  and,  indeed, 
both  departments  of  the  legal  profession,  may  receive  their  discipline  and  training 
for  the  performance  of  their  duties. 

But  though  Your  Committee  unquestionably  lament  this  dissatisfaction  and  the 
causes  of  it,  they  wish  it  to  be  distinctly  understood  that  they  do  not  refer  it  to 
any  indifference  on  the  part  of  the  Judges  about  the  scrupulous  discharge  of  their 
duties.  They  ascribe  it  in  a  great  measure  to  habits  acquired,  and  to  the  practice 
established  under  the  former  system,  and  which,  as  in  all  other  cases  of  change, 
it  may  require  some  time  to  efface.  An  opinion  has  been  expressed  in  evidence, 
that  the  hearing  of  causes  has  become  more  fiill  and  satisfactory  than  it  had  before 
been ;  but,  on  the  other  hand,  the  small  amount  of  time  given  in  public  to  the 
performance  of  judicial  duty,  appears,  by  Parlijimentary  Returns,  and  the  evidence 
of  the  witnesses,  not  to  have  been  augmented ;  Your  Committee,  therefore,  are  not 
justified  in  concluding  that  the  dissatis£ax^tion  which  has  so  long  prevailed  has  been 
materially  diminished.  Should,  however,  the  improvement  spoken  of  by  the 
witnesses  already  referred  to  progressively  advance,  Your  Committee  cannot  with- 
hold the  expression  of  their  hope  that  all  just  ground  of  complaint  will  be 
removed. 

Various  propositions  were  made  by  witnesses  examined  before  Your  Committee 
as  to  reKeving  the  Court  from  motions  of  course,  and  from  difficulties  connected 
with  the  attendance  of  the  Bar  in  different  Courts,  so  as  to  give  increased 
facilities  for  the  despatch  of  business.  Such  of  these  suggestions  as  are  in- 
tended to  relieve  the  Inner  Houses  and  the  Lords  Ordinary  from  business  of  form 
and  motions  of  course,  would  be  better  left  for  the  regulation  of  the  Court 
itself  by  Act  of  Sederunt.  Your  Committee  certainly  do  not  think  that  the  active 
and  vigilant  superintendence  of  the  Lords  Ordinary  should  be  withdrawn  from 
the  preparation  of  the  record  and  the  procedure  before  completing  it.  It  is 
clear  that  those  motions  of  form  occupy  a  small  portion  of  time  in  the  Inner 
House,  though  no  doubt  a  considerable  portion  of  the  time  during  which  either 
division  actually  sits  at  present.  Much  the  more  important  suggestions  relate 
to  the  extended  sittings  of  the  Court — to  the  necessity  of  their  sitting  during 
a  much  longer  time  every  day — to  their  sitting  on  Mondays — and  to  their  availing 
themselves,  if  necessary,  of  the  power  to  prolong  the  Session  ;  and  to  these  Tour 
Committee  hare  given  their  attention.  If  it  should  appear  tliat  a  greater  portion  . 
of  time  than  can  be  given  during  the  present  terms  is  required  for  fuller  judicial  dis- 
^  cussion,  and  a  proper  despatch  of  business,  it  ought  to  be  obtained  by  curtailing  the 
vacations,  whether  as  regards  the  Outer  or  Inner  Houses.  They  are  aM^are  thiat 
the  Court  of  Justiciary  frequently  sits  on  Monday ;  but  they  do  not  see  that 
that  circumstance  necessarily  interferes  with  arrangements  by  which  that  day 
might  be  gained  for  one  or  both  divisions  of  the  Court.  A  great  deal  might 
be  accomplished  by  the  divisions  sitting  alternate  days,  or,  at  all  events,  by  using 
the  Wednesday  occupied  in  the  business  of  the  Teind  Court,  which,  though  impor- 
tant, is  not  extensive.  If  it  were  necessary  for  the  purpose  of  gaining  additional 
time,  as  the  sittings  of  the  Court  of  Justiciary  cannot  be  interfered  with,  it  might 
be  proper  to  enable  that  Court  to  sit  at  Edinburgh,  with  two  Judges,  or  with  a 
single  Judge,  as  on  the  circuit,  providing  for  an  attendance  of  the  High  Court, 
as  it  is  termed,  or  a  quorum  of  three  Justiciary  Judges,  in  cases  of  peculiar 
importance.  Without  altering  the  days  on  which  the  Court  meet  for  the  despatch 
of  business,  a  great  deal  of  time  might  be  saved  and  most  usefully  employed  by 
hohting  the  meetings  of  the  Judges  upon  those  occasions,  where  the  whok  Court 
is  eaUed  upon  to  advise  regularly,  but  exclusively,  upon  Mondays,  or  upon  the 
Wednesdays  appropriated  to  the  sittings  of  the  Teind  Court,  so  as  to  forward  that 
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important  branch  of  judicial  business,  ^thout  interrupting  the  ordinary  discharge 
of  the  rest.  These,  however,  are  matters  of  detail  upon  which  Your  Committee 
thought  it  unnecessary  to  enter  at  length,  being  satisfied  that,  if  the  views  which 
they  have  ventured  to  suggest  should  be  considered  as  correct,  there  can  be  little 
difficulty,  even  without  legislative  interference,  and  under  the  existing  powers  of 
the  Court,  to  adopt  such  arrangements  as  would  give  great  additional  time. 
Arrangements,  however,  may  be  necessary  beyond  the  power  of  the  Courts  in 
which  case  recourse  must  be  had  to  the  intervention  of  Parliament. 

28  May  1840. 
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QUESTIONS,  DIVISIONS,  &p. 


Lun<B^  30*  dk  Martu^  1840. 
Mr.  James  Johnstone  Darling  called  in ;  and  Examined. 
Motion  made  (by  Dr.  Lushington),  and  Question  put, — 

"  That  the  evidence  of  Mr.  Darling,  so  far  as  relates  to  the  detail  of  the  ^Bill  referred  to    App.  (N.)  p.  249, 
bj  the  witness,  and  extracts  read  therefrom,  be  expunged ;  and  that  leave  be  given  to  insert 
the  Bill  iM  the  Appendix/' 

The  Committee  divided  :-— 

Ayes,  7.  Noes,  1. 

Dr.  Lushington.  Mr.  Wallace. 

Mr.  Serjeant  Jackson. 

Sir  Robert  Inglis. 

Sir  William  Rae. 

Dr.  Stock. 

Sir  Charles  Grey. 

Lord  Teignmoutn. 

So  it  was  resolved  in  the  affirmative. 

Evidence  expunged  accordingly. 


Veneris^  3*  rf*e  Aprilis^  1840. 

John  Hope,  Esq.,  Dean  of  the  Faculty  of  Advocates,  again  called  in ;  and  further  Ex- 
amined. 

In  the  course  of  the  examination  a  Question  having  been  put  to  the  witness  (by  Mr*. 
WaUace),— 

The  scud  Question  was  objected  to. 

Motion  made  (by  Dr.  Lushington),  and  Question  put, — 
''  That  the  Question  be  expunged  from  the  minutes." 
The  Committee  divided :— 


Ayes,  6. 

Dr.  Lushington. 
Dr.  Stock. 
Sir  Charles  Grey. 
Sir  William  Rae. 
The  Lord  Advocate. 

So  it  was  resolved  in  the  affirmative. 
Question  expunged  accordingly. 

Noes,  1. 
Mr.  Wallace. 

LuTUBf  1 1*  die  Maii,  1 840. 

The  Chairman  presented  to  the  (Committee  the  Draft  of  a  Report ;  and  the  same  having 
been  read  by  him  to  the  Committee, 

Motion  made  (by  Sir  William  Rae), — 

'^  That  that  part  of  the  Report  which  refers  to  the  alleged  dissatisfitcticm  vnth  the  mode 
of  hearing  and  deciding  causes  in  the  Inner  Houses  of  the  Court  of  Session  be  re-modelled, 
and  that  the  Report  should  more  particularly  point  out  the  causes  which  have  led  to  the 
course  of  proceedings  complained  of,  arising  from  long  habits  affecting  pot  merel]^  the  Bench 
but  the  wnole  legal  Profession.  That  the  ileport  should  express  satis&ction  with  the  im- 
provement gradually  developbg  itself  in  the  roresaid  respects,  and  announce  a  strong  con- 
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viction  on  the  part  of  the  Committee,  that  the  Court  wiU  zealously  apply  itself  to  the 
providing  every  useful  remedy  within  their  power  to  what  may  constitute  a  real  ground  of 
complaint'' 

Amendment  proposed  (by  Dr.  Lushington),  to  leave  out  all  the  words  after  the  first  word 
"  That"  in  order  to  add  "  the  Committee  do  now  pipceed  to  the  consideration  of  the  Draft 
Report  submitted  to  them  by  the  Chairman." 

Question  put, — 
*'  That  the  words  proposed  to  be  left  out  stand  part*" 
The  Committee  divided  :— 

Ayes,  !•  Noes,  7. 

Mr.  Wallace.  Dr.  Lushington. 

Sir  Charles  Grey. 
Mr.  Serjeant  Jackson. 
Dr.  Stock. 
Mr.  Horsman. 
Lord  Teignmouth* 
The  Lord  Advocate. 

So  it  passed  in  the  negative. 

Question  as  amended  put  and  agreed  to. 

The  Committee  accordingly  proceeded  to  the  consideration  of  the  Draft  Report  submitted 
to  them  by  the  Chairman. 


LutKB^  1 S""  die  Mauy  1 840. 

The  Committee  having  concluded  the  consideration  of  the  Draft  Report  submitted  to 
them  by  the  Chairman : 

Amendment  proposed  0)y  Mr.  Wallace), — **  To  insert  at  the  end  of  the  Report  the  follow- 
ing words : — 

"  In  conclusion,  Your  Committee  consider  it  their  duty  to  state  explicitly  their  opinion,  that, 
without  the  interference  of  Parliament,  it  will  be  impossible  for  the  Judges  of  the  Court  of 
Session  so  to  re-model  and  arrange  the  present  Rules  of  Court  and  Forms  of  Process,  as  to 
insure  to  the  people  of  Scotland  Uie  just,  deliberate  and  effectual  administration  of  the  law  ; 
and  that  a  sense  of  justice  to  the  Judges,  as  well  as  to  the  best  interests  of  that  country, 
require  that  this  should  be  distinctly  expressed  to  The  House. 

**  In  proof  of  the  necessity  which  exists  for  legislative  aid.  Your  Committee  will  enumerate 
the  several  important  parts  of  the  practice  and  forms  of  process  in  the  Court  of  Session  on 
which  changes  must  be  made  under  the  sanction  of  Parliament,  seeing  the  evidence  clearly 
shows  that  to  the  imperfect,  undefined  or  faulty  state  of  these,  a  great  part  of  the  delay, 
expense  and  existing  dissatisfaction  is  attributable,  and  also  that  the  Court  does  not  possess 
sufficient  power  to  remedy  the  evils. 

'^  1st.  The  defective  state  of  the  statute  of  1825,  commonly  called  the  Judicature  Act. 

*'  2d.  The  imperfect  or  improper  manner  in  which  the  Record  may  be  made  up,  and 
in  practice  has  been  very  often  made  up,  ever  since  1825. 

'^  dd.  The  statements  and  pleadings  which  may  be  put  in  the  Record,  and  the  frequent 
revisals  which  have  been  permitted  under  the  Judicature  Act. 

''4th.  The  heavy  arrets  in  the  Courts  of  the  Lords  Ordinary,  in  consequence  of  each 
Judge  holding  weekly  only  Four  Courts,  and  the  encumbenng  of  these  Judges  with 
the  performance  of  various  duties  of  which  they  might  be  well  relieved. 

**  5th.  The  improper  apportionment  or  rotation  of  the  duties  of  the  Judges,  by  which 
some  are  tasked  heavily,  while  the  larger  number  have  comparatively  little  to  do. 

"  6th.  The  still  more  improper  practice  of  holding  Six  Courts  on  the  same  days,  which, 
sit  during  the  same  hours ;  and  with  no  separation  or  apportionment  of  Counsel  to  these 
Courts. 

''  7th.  The  shortness  of  the  Sessions,  and  great  length  of  the  Vacations* 

''  8th.  The  burthening  the  Judges  of  the  Inner  Houses,  when  on  the  bench,  as  the 
Judges  in  the  Outer  House  also  are,  with  motions  and  other  matters  of  course  and 
routme,  which  might  with  advantage  be  devolved  on  them  at  chambers,  or  on  officers 
of  Court. 

"dth.The 


Digitized  by 


Google 


SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.  xUi 

''  9th.  The  want  of  sufficient  powers  to  enable  the  Judges  to  well  regulate  the  pro- 
ceedings of  the  Court. 

'^  10th.  To  enact  that  the  Six  Courts  shall  not  continue  to  meet  on  the  same  days,  and 
that  they  shall  meet  on  alternate  days,  and  at  convenient  hours  of  the  day,  so  as  to 
avoid  the  frequent  delays  so  much  complained  of,  and  accommodate,  as  &r  as  possible, 
the  very  limited  number  of '  well-employed  Counser  at  the  bar. 

''  11th.  To  empower  a  single  Judge,  or  Two  Judges,  to  officiate  in  the  Court  of  Justi- 
ciary in  Edinburgh,  as  they  do  when  holding  Assizes  on  Circuit,  in  place  of  requiring, 
as  IS  the  case  at  present,  that  three  Judges  shall  try  weekly  the  very  same  offences  in 
Edinburgh,  which  One  or  Two  at  most  try  at  the  end  of  Six  Months  when  going 
Circuit. 

**  12th.  It  will  also  be  proper  to  enact,  that  the  Judges  shall  forthwith  proceed  to 
revise  and  consolidate  the  Acts  of  Sederunt  which  have  been  passed  by  their  prede- 
cessors and  themselves,  so  that  these  shall  no  longer  remain  in  the  state  of  uncertainty 
and  confusion  th^y  are  in  at  present,  to  the  great  loss  of  suitors,  by  their  being  com- 
pelled to  litigate  and  settle  doubtful  points  in  the  Rules  and  Forms  of  Courts  which  it 
u  the  bounden  duty  of  the  Judges,  taohose privilege  and  province  it  is  to  frame  and  pass 
these,  always  to  exhibit  in  a  ckar  and  intelligible  state  to  suitors  and  the  whole  body 
of  the  legal  prof  ession  throughout  Scotland. 

''13th.  That  the  Judges  of  the  Court  of  Session,  before  separating  for  the  Summer 
Vacation  in  any  year,  shall,  after  the  Courts  rise,  devote  a  sufficient  period  of  the 
ample  time  which  is  at  their  own  disposal,  to  revise  and  carefully  correct  such  Acts  of 
Sraerunt  as  have  been  disputed  or  held  to  be  doubtful  in  the  course  of  the  year's 
practice,  and  forthwith  publish  the  same,  when  so  amended,  and  also  report  to  Parlia- 
ment, when  it  next  meets,  that  this  has  been  done  accordingly. 

''Seeing  that  the  above  important  improvements,  as  well  as  others  of  less  consequence, 
cannot  be  effected  without  the  aid  of  Parliament,  Your  Committee  are  assured  it  wul  only 
be  necessary  to  make  this  known  to  The  House,  in  order  to  insure  immediate  measures 
being  taken  for  allaA'ing  and  removing  the  existing  dissatisfaction,  and  so  to  conduct  the 
judicial  business  of  the  country,  as  will  secure  respect  for  the  Judges  and  supremacy  for 
the  law,  whether  it  shall  be  administered  by  Thirteen,  or  by  a  smaller  number  of  Ju(%es ; 
and  therefore  Your  Committee  recommend  that  the  necessary  legislative  means  may  be 
resorted  to." 

Question  put,— 
"That  those  words  be  there  inserted .'' 

Ayes,  1.  Noes,  4. 

Mr.  Wallace.  The  Lord  Advocate. 

Mr.  Ewart 
Dr.  Lushington. 
Mr.  Serjeant  Jackson. 
So  it  passed  in  the  negative. 

Question  proposed  (by  Dr,  Lushington), — 
"That  the  Draft  Report  submitted  by  the  Chairman,  and  as  amended  by  the  Committee, 
be  adopted." 

Amendment  proposed  (by  Mr.  Wallace), — 
"To  leave  out  all  the  words  afcer '  by,'  in  order  to  insert, '  Mr.  Wallace  to  the  Com- 
mittee be  adopted  in  lieu  thereof.' " 

Question  put, — 
"  That  the  words  proposed  to  be  lefl  out  stand  part" 
The  Committee  divided, — 


Ayes,  4. 
Dr.  Lushington. 
Mr.  Ewart. 
The  Lord  Advocate. 
Mr.  Serjeant  Jackson. 


Noes,  1. 
Mr.  Wallace. 


Main  question  put, — 

^'That  the  Draft  Report  submitted  by  the  Chairman,  and  as  amended  by  the  Committee, 
be  adopted." 

Agreed  to. 

Motion  made  (by  Mr.  Ewart),— 
"That  the  Report  submitted  by  Mr.  Wallace  be  entered  in  the  Proceedings  of  the 
Committee." 

Put  and  agreed  to.  ««^^«r« 
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REPORT  submitted  by  Mr.  Wallace^  and  disagreed  to  by  the  Committee. 

Fkqm  the  nature  and  extent  of  the  Evidence,  it  will  be  seen  that  Your  Committee  have 
tfiken  considerable  pains  to  inquire  into  the  subject  referred  to  them^  and  that  many  matters 
of  deep  importance  nave  transpired. 

General  Dissatisfaction. 

^^r'  ^^^  ^^^  ^^  i^pears  from  the  concurrent  testimony  of  highly  respectable  witnesses,  all  of  whom,  be 
539.  013.  094.  jj  observed,  belong  to  one  branch  or  other  of  the  legal  profession  in  Edinbui^h,  that  through- 
i8ali  aa^S  a^ts  o^*  Scotland  dissatisfaction  prevails  generally  in  regard  to  the  administration  of  justice  in 
3485  a6oil  3856*.  ^®  Outer,  but  more  especially  in  the  Inner  Houses  of  the  Court  of  Session,  toallay  or  remove 
2847!  3855!  *  which  Your  Committee  feel  it  an  imperative  duty,  and  therefore  recommend  that  immediate 

rfieasures  should  be  effectually  adopted  to  secure  a  result  so  desirable. 

The  testimony  shows  that  the  dissatisfaction  arises  from  various  causes,  which  Your  Com- 
mittee will  enumerate. 

Number  of  Judges. 

There  are  Thirteen  Judges  in  the  Supreme  Court  of  Scotland. 

Inner  Houses. 

There  are  Two  Courts  of  Review,  with  Four  Judges  in  each  Court,  having  the  same 
powers  and  jurisdiction,  holding  the  same  sessions,  meeting  on  the  same  days,  and  at 
the  same  hours  daily,  which  appears  to  be  objectionable  on  principle,  and  certainly  is  incon- 
venient in  practice. 
Q.  423.  589.  754. 889.  '   It  has  been  incontestably  proved,  by  the  great  majority  of  the  witnesses,  that  the  mode  of 
1412.1463.1804.1910.  hearing  Couuscl  and  determining  Causes  in  the  two  Inner  Chambers  of  the  Court  of  Session 
2256. 2278.2364!  2^    ^^  defective,  being  calculated  to  create  or  keep  u{)  dissatisfaction  with  the  mode  in  which 
3469. 2587. 2689. 26i8«  justice  is  administered  to  suitors,  and  to  afford  little  satisfaction  to  the  Counsel,  or  the  agents 
3688. 2658. 2813, 2837.  who  couduct  their  causes. 

0  o  It  appears  that  Counsel  are,  at  times,  either  checked  or  repressed  by  the  Judges  when 

3ii^A07*    aa*la6-  ^^^eavouring  to  state  folly  the  whole  case  they  are  entrusted  with;   or  are  deterred  by 
^i?3   8*^   8q3       *  jy^P^^^s  of  impatience,  arising,  it  is  supposed,  from  preconceived  opinions  formed  by  the. 
1346.  1340.  la'-g.  ^ench,  acquired  fix)m  the  perusal  of  papers  submitted  for  their  information  previous  to  a 
3365!  336(5,*  3367,'  debate  in  Court,  which  prevents  Counsel  adducing  the  whole  arguments,  and  quoting  deliber- 
3368.  8444.  3461.    ^^}y  ^^^  authorities  upon  which  they  rely  for  the  clear  elucidation  of  the  case. 
3611.  3639.  3745.       Tne  few  hours  during  which  the  Inner  Houses  sit,  not  exceeding  two  or  three  daily,  as 
appear  from  Returns,  induces  the  supposition  on  the  part  of  suitors,  that  their  causes  have 
been  delayed  unnecessarily,  or  have  not  been  carefully  and  deliberately  argued  and  con- 
sidered in  Court. 

This  hasty  mode  of  administering  justice  has  evidently  not  been  attended  with  due  regard 
to  the  importance  of  the  law  being  laid  down,  and  the  reasons  being  declared  in  that  full, 
deliberate  and  dignified  manner  so  essentially  requisite  to  obtain  the  respect  of  suitors  and 
the  public  for  the  supremacy  of  the  law,  and  enable  professional  men  to  explain  to  losing 
parties  why  their  suits  had  been  unsuccessful. 

On  the  above  points  the  evidence  is  generally  concurrent  and  strong,  although  not 
unanimous. 

Lords  Ordinary. 
9^iw.'^!  489.'         '^®^®  *^®  ^^®  ^^^^^  independent  Courts,  called  the  Courts  of  the  Lords  Ordinary,  each 
474!  479.' 481. 596.*      presided  over  by  a  single  Judge,  holding  nearly  the  same  sessions,  each  sitting  four  days 
667.  669.  765. 775.       weekly,  and  for  the  ereater  part  during:  the  same  days  and  hours  as  the  Two  Courts   of 

913.946.1269.1275.       T^^^l^tJ  5  t'  5  J 

1298.1483.  1514.  ^m,  ,0  •  ,  .  .  1 

1550.  r76i.  1766.  ihus  there  are  Six  courts  sittmg  at  the  same  time,  without  any  division  or  apportionment 

1772. 1810, 1954-         of  Counsel,  all  of  whom  practise  in  these  Courts,  which  is  found  highly  inconvenient. 
26W.  2803.  ^*^  ^^^  Lords  Ordinary,  as  appears  from  returns,  as  weU  as  from  evidence,  have  a  laborious 

task  to  perform,  and  go  through  a  great  deal  of  business,  considering  the  short  period  of 
103  days,  and  four  hours  daily,  which  they  sit  in  Court,  although  encumbered  by  certain 
forms  and  other  proceedings,  of  which,  it  is  strongly  alleged,  they  might  be  beneficially 
relieved: 

The  Counsel  belonging  to  the  Scotch  Bar,  who  have  appeared  as  witnesses,  agree  with 

their  professional  brethren,  the  Writers  to  the  Signet  ana  Solicitors  before  the  Supreme 

Court,  that  the  Outer  House  practice  is  much  more  perfect  than  that  of  the  Inner  Houses. 

Q.  334.  830.  ^^^.       The  Counsel  state,  that  there  is  little  room  for  complaint  or  improvement  in  this  Court ; 

598.  680.  871.         while  at  the  same  time  they  admit  business  is  liable  to  interruption,  and  actually  is  fre- 

1335-  1406. 1504.    quently  suspended  in  consequence  of  thenr  absence,  when  attending  to  their  duties  before 

1710, 1810. 3084.     one  or  other  of  the  Six  Courts,  all  of  which,  it  must  be  specially  ^me  in  mind,  sit  on  th^ 

3184.  3314.  3415.    same  days  and  during  the  same  hours  for  a  considerable  portion  of  each  day,  although  there 

^534-  is  not  more  than  one  leading  Counsel  for  each  Court,  and  not  more  than  20  to  30  tvell-employed 

Counsel  in  all,  at  theScoTCu  Bar,  (or  about  double- the  number  of  the  Judges). 

On  the  other  hand,  the  Writers  to  the  Signet  and  Solicitors  before  these  Six  Courts 
complain  of  the  interruption  continually  arising  to  the  progress  of  suits,  as  also  of  the 
increased  delay  and  expense,  in  consequence  of  the  same  Counsel  engaging  to  appear  befofe 
all  of  these  Six  Courts,  which  engagements  they  of  course  frequently  oannot  fulfil,  although 
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they  take  fees  as  if  they  appeared  in  each  case  they  had  been  retained  in ;  and  all  these 
witnesses  admit  this  to  1>e  one  great  cause  of  dissatisfaction  and  complaint  with  suitors. 

Another  cause  of  complaint  is,  that  the  Judges  of  the  Inner  Houses,  whose  hours  of 
sitting  average  only  from  two  to  three  daily,  require  the  attendance  of  Counsel  from  the 
Outer  House  at  a  moment's  warning,  although  they  may,  when  called  away,  be  engaged  in 
a  most  important  debate,  the  interruption  of  which  may  be  of  great  injury  to  the  parties,  and 
in  fact  is  often  accompanied  by  delajr,  expense  and  disappointment,  which  suitors  cannot  see 
to  be  just,  and  therefore  express  their  dissatisfaction  witn  the  system. 

Smtors  and  their  agents  complain  that  this  system  of  hearing  causes  bit  by  bit  on  the 
same  day,  or  by  snatches  from  day  to  day,  week  to  week,  or  even  month  to  month,  or  when  ^  ^^o.  87a, 
postponed  over  the  whole  long  vacation  of  four  months,  as  the  case  may  be,  is  unjustifiable 
on  principle,  vexatious  in  practice,  arid  extremely  expensive  and  unsatisfactory. 

It  also  appears  that  the  Judges  in  the  Outer  House  submit  to  these  frequent,  if  not  con* 
tinual,  interruptions  to  business,  although  they  are  individually  responsible  for  tlie  conduct 
of  their  Courts,  and  are  perfectly  independent  of  the  Judges  of  the  Inner  Houses. 

Some  of  the  Lords  Ordinary  have  more  than  double  the  number  of  causes  brought  before 
them  than  others.  Various  plans  have  been  suggested  for  equalizing  the  number,  and 
spreading  the  labour  more  equally  over  all,  but  none  has  met  with  any  general  con- 
currence. 

The  evil  of  the  unequal  duty  is  great,  and  should  be  remedied  inmiediately. 

Motions  of  Course — Routine  and  Formal  Business^ 

A  ereat  deal  of  evidence  shows  that\he  Judges  in  all  the  Courts  might  safely  and  with 
benefit  to  the  public,  be  relieved  in  part,  if  not  wholly,  from  this  sort  of  duty.  ^  443«  ^499*  >668. 

Similar  opinions  have  been  even  more  strongly  expressed  by  members  of  the  Bar,  *7^3«  17>9'  i72i» 
Writers  to  the  Signet  and  Solicitors,  when  examined  oy  the  Law  Commission*  in  1834  JZ^i' ™o  *^^^ 
and  1835 ;  for  which,  see  Appendix  to  the  First  and  Second  Reports  of  that  Com-  ^l^^'  ^^^^  ^u^8 
mission.  3014. 2054.  2057. 

Your  Committee  beg  to  refer  The  House  to  the  mass  of  evidence  to  be  found  in  former  3081.  2131.  2228. 
Reports,  and  in  the  Appendix  to  this  Report,  in  support  of  the  recommendations  which  3333.  2238.*  2275! 
have  been  made  with  a  view  to  relieve  the  Judges  of  the  Court  of  Session  from  every  extra-  2341.  240  u 
judicial  duty,  in  whicii  opinions  they  cordially  agree. 

Making  up  the  Record,  and  Remsal  of  Papers. 

It  appears  that  the  present  prescribed  regulations  and  forms  for  making  up  Records  are 

of  late  mtroduction,  and  very  defective,  as  they  admit  of  reiterating  fiicts  and  arguments  Q'  *54*  39^*  4^5* 

and  pleas  in  law,  under  the  form  of  new  productions,  which  repetitions  are  technically  called  ^^^*  7^*  ^78. 953« 

Revisals ;  many  of  the  evils  complained  of  are  attributable  to  these,  and  the  witnesses  all  *^^'  *493«  *495- 

agree  that  this  should  be  put  a  stop  to  by  an  Act  of  Parliament  or  Rule  of  Court  \^^  3^6^*  ^*^  •  * 

Proceedings  in  Court. 

It  has  been  urged  by  almost  all  the  witnesses,  that,  contrary  to  the  spirit  of  the  statute  Q*  33>  34*  1281. 
passed  in  T825,  called  the  Judicature  Act,  the  Judges  still  adhere  to  the  old  practice  of  ^^^S- 1446*  144^. 
trusting  much  more  to  the  reading  of  printed  papers,  and  giving  their  decisions  m  writing,  *95o-  2470.  2620. 
than  to  parole  proceedings.      The  former  allegation  applies  to  the  Judges  of  the  Inner  ^^^\ 
Houses,  the  latter  to  the  Lords  Ordinary ;  and  it  would  seem  that  both  practices  require 
considerable  amendment. 

It  is  to  be  also  remarked,  that  the  unsatisfactory  habits  of  the  Judges  of  the  Inner  Houses  Q.  ^^^  135.  irgo. 
has  frequently  been  commented  on  durine  the  discussion  of  Appeals  from  the  Court  of  1592/2702. 
Session  m  the  House  of  Lords,  and  that  the  mode  of  deciding  causes  in  these  Courts,  has 
from  time  to  time  called  forth  pointed  and  forcible  remarks  from  the  Lord  ChancellcNr  and 
other  learned  Lords  in  that  tribunal,  which  observations  were  by  no  means  complimentary  to 
the  proceedings  of  the  learned  Judges  in  the  Scotch  Court,  and  doubtless  must  have  added 
to  the  existing  national  distrust  and  dissatisfaction. 

Teind  Court. 

It  appears  from  a  Return  {see  Appendix),  that  the  business  of  this  Court  has  been  rapidly  Q.  710. 
declming  for  the  last  Ten  years,  as  m  the  first  of  these  years  168  causes  were  decided,  while 
in  the  last,  47  only  have  been  settled.     It  is  evident,  tnerefore,  that  a  great  saving  of  the 
occupation  of  the  Judges  has  taken  place  in  this  once  important  branch,  leaving  at  their 
disposal  more  time  for  other  judicial  duties. 

Decrease  of  Business. — ISee  Appendix  and  former  Reports  and  Returns.] 

Periodical  and  aimual  Returns  to  Parliament  show  that  for  a  great  number  of  years  past»  Q.  110, 111.  161. 
the  decrease  of  business  of  the  Court  of  Session  has  been  large  and  progressive,  hieing  equal  1^1  •  393*  440«  ^5^ 
to  nearly  One-half  in  the  last  Forty  years,  and  very  considerable  since  1826,  although  the  9^^-  9^-  *^*- 
population,  as  well  as  wealth  and  enterprise  of  the  country,  in  agriculture,  in  commerce,  **7^'  ^V^'  *^*** 
and  in  the  arts,  have  increased  prodigiously  during  the  same  period ;  therefore  it  appears  to  J?^'  J^^o.  1052. 
Your  Committee  that  the  Judges  must  have  much  less  to  do  and  more  time  at  their  disposal  ^808*  28|q.'     ^ 
than  they  had  formerly.  •     w* 
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Imporiance  of  Business. 

It  has  been  attempted,  nevertheless,  to  show,  that  the  nature  of  the  business  now  trans- 
acted is  more  important  in  its  character  than  formerly.  This  allegation,  however,  is  unsup« 
ported  by  any  kind  of  proof;  while  it  is  in  evidence  that  various  descriptions  of  very  im- 
portant business  have  largely  decreased,  or  nearly  ceased,  since  the  passing  of  the  Bieform 
Act,  as  has  been  specially  pointed  out  by  several  viritnesses. 

Arrears. — [See  Parliamentary  Returns  and  Appendix.] 

It  appears  from  Returns  to  Parliament  that  a  large  and  increasing  arrear  of  business  has 
taken  place  of  late  years  before  the  Lords  Ordinary, — ^an  evil  accompanied  by  the  most 
serious  consequences  to  the  public,  and  demanding  immediate  attention,  with  a  view  to  a 
remedy  being  speedily  devised. 

It  is  in  evidence  that  there  is  no  arrear  in  the  business  of  the  two  Inner  Chambers,  the 
sittings  of  which  of  late  years  and  during  the  past  vnnter  session  have  only  been  from  two 
to  three  hours  daily ;  andi  as  the  Judges  m  these  have  not  nearly  so  many  printed  papers  to 
read  as  they  had  formerly,  they  must  have  more  time  at  their  disposal  than  heretofore,  and^ 
consequently,  could  perform  more  judicial  duty,  did  the  country  require  it. 

Printed  and  Written  Papers. 

It  has  been  stated  by  all  the  witnesses,  and  is  uncontradicted,  that  printed  and  written 
papers  for  the  consideration  of  the  Bench  have  been  gradually  reduced  in  number  and 
extent' for  a  considerable  period  of  years  past,  and  are  much  less  voluminous  than  formerly  ; 
consequently  the  Judges  have  now  no  such  quantity  of  papers  to  examine  or  wade  through 
as  they  at  one  time  had,  either  in  sessions  or  during  vacations. 

Although  none  of  the  witnesses  have  directly  alleged  that  the  Judges  do  not  read  the 
printed  papers  they  are  furnished  with,  they  have  not  hesitated  to  say  that  suitors,  their 
agents  or  Counsel,  have  no  means  of  knowing  that  these  papers,  which  exhibit  such  an  ex- 
pensive item  in  their  chaises,  have  really  been  applied  to  an3r  useful  purpose ;  and  they  say 
they  would  prefer  trusting  to  the  deliberate  and  open  discussion  in  (Jourt  of  their  lawsuits. 
This  change,  being  so  much  urged  by  parties  conversant  with  the  practice  of  the  Courts^ 
will  make  it  evident  that  the  Judges  should  sit  longer,  and  shows  that  the  former  reason 
for  lengthened  vacations,  namely,  the  reading  of  voluminous  papers,  will  no  longer  have 
any  existence. 

Increased  Daily  Sittings  recommended. 

It  will  be  seen  from  Returns  made,  that  the  Judges  in  the  Inner  Houses  sit  in  Court  only 
two  or  three  hours  daily  during  the  five  days  of  the  week  on  which  these  Courts  meet 

It  also  appears  the  Lords  Ordinary  sit  on  an  average  only  four  hours  daily  on  the  four 
days  of  the  week  on  which  they  hold  Courts ;  it  has.  been  urged,  that  the  hours  of  the 
Inner  Chambers  should  be  considerably  increased ;  and  that  the  days  and  hours  of  sitting 
of  the  Lords  Ordinary  should  also  be  increased ;  in  which  opinions  Your  Committee  con- 
cur, to  the  fullest  extent  which  may  be  necesssiry,  for  the  delioerate  and  complete  perform- 
ance of  the  public  service,  and  for  removing  complaints  in  consequence  of  the  delay  and 
arrears  of  business. 

Number  of  leading  and  well-employed  Counsel  at  present  at  the  Scotch  Bar. 

Doubtless  great  surprise  has  been  created  by  finding  that  before  the  Supreme  Court  of 
Scotland,  consisting  of  Thirteen  Judges,  with  a  bar  where  there  are  no  silk  gowns,  or  any 
kind  of  precedence  (with  the  exception  of  the  Dean  of  Faculty  and  the  two  Law  Officers 
of  the  Crown  for  the  time  being),  there  are  not  more  than  five  or  six  leading  Counsel ;  and 
including  these,  that  there  are  not  30  in  all  of  what  is  called  "  well-employed  "  Counsel. 
Your  Committee  can  only  account  for  this  by  referring  to  the  great  decrease  of  business 
which  has  taken  place  during  the  last  40  years,  and  the  regular  decline  in  the  number  of 
Causes  tried  in  the  Court  of  Session  during  the  last  10  years ;  and  also  to  the  system 
adverted  to  elsewhere  in  this  Report,  whereby  it  is  shown  that  it  is  the  prevailing  custom  to 
engage  two  of  the  said  five  or  six  leading  Counsel  to  appear  in  almost  every  case,  without 
stipulating  for  their  actual  attendance;  and  that  the  Judges  presiding  over  the  different 
Courts  have  so  far  given  into  and  sanctioned  this,  as  to  be  m  the  constant  practice  of  post- 
poning or  stopping  any  cause,  even  although  actually  begun  and  in  progress  of  being  heard, 
until  two  of  tne  absent  individuals  of  the  favoured  few  shall  appear.  It  is  proper  The 
House  and  the  coimtry  should  have  these  facts  before  them. 

To  provide  for  Absence  of  Counsel. 

To  obviate  this  increasing  evil  so  universally  complained  of,  and  to  give  the  regular  pro- 
gress of  business  in  the  Courts  precedence  over  the  interests  of  Counsel,  or  those  of  an  occa- 
sional suitor,  it  is  submitted  that  an  Act  of  Sederunt  or  Rule  of  Court  should  be  made,  by 
which  the  Judees  shall  be  enjoined  not  to  postpone  or  interrupt  the  proceeding  in  any  action 
on  account  of  absent  Counsel,  and  thereby  approximate  and  improve  upon  the  Act  of 
Sederunt  of  1604^  stilj  unrepealed-r-as  to  the  conditional  apportioning  of  Counsel— and  also 
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piace  suitors  on  a  footing  of  just  equality  in  the  prosecution  and  defence  of  their  causes^  and 
carry  out  the  spirit  of  tne  said  Act  of  Sederunt,  which  evidently  is  as  necessary  now  as  it 
erer  could  have  been,  and  is  as  follows : — 

EXTRACT  from  Act  of  Sederunt,  nth  January  1604. 

For  removing  of  that  impediment  of  proceeding  in  the  utter-hous,  (that  the  procurator  is  thair 
ben,)* it  is  appointit  to  be  the  saidis  lordis,  that  thair  sal  be  fyflein  advocattis  nominat,  quha  sal  be 
tppointit  for  the  inner-hous,  and  quhatever  client  sal  haif  occasion  to  employ  ony  of  these,  in  ony 
action  to  be  decydit  in  the  utter-hous,  the  saime  client  is  heirby  willit  and  advysit  to  provyd  himself 
of  ony  uther  advocat,  not  being  of  the  noumer  forsaid,  that  in  caise  the  tyme  of  the  calling  of  his 
matter,  his  principal  advocat  be  in  the  inner-hous,  that  nevertheless  the  uther  may  be  redie  to  disput 
the  saime,  before  the  ordinar  in  the  utter-hous,  and  the  excuis,  (that  the  uther  procurator  is  thair 
ben,)  sal  prociwe  na  delay,  but  present  process  sal  be  grantit :  The  names  of  quhilk  fyflein  advocattis 
qppointit  for  the  inner-hous  followis  ;  Mr.  John  Sharp ;  Mr.  Thomas  Craig ;  Mr.  William  Olipha^t ; 
Mr.  John  Nieolsone ;  Mr.  Alexander  King  ;  Mr.  John  Russell  ;  Mr.  Thomas  Henderson  ;  Mr.  James 
Davidson;  Mr.  Robert  Lintoun;  Mr.  Richard  Spence;  Mr.  Henry  Balfour;  Mr.  John  Dempster; 
Mr.  Oliver  Colt;  Mr.  Robert  Leirmouth;  Mr.  Lawrence  MacgiU. 

Delays. 

It  is  alleged  by  a  number  of  witnesses,  that  the  Judges  in  all  the  Six  Courts  have  rolls  or  q.  218,219,220,221, 
lists  of  causes  to  call  over,  unopposed  motions  to  dispose  of,  and  other  matters  of  course,  or  222.  228.  427,  428, 
of  routine  and  form,  which  occupy  a  considerable  daily  period  of  the  time  of  each  Court,  of  7^'.  ^.^1*7^  950^.   * 
which  duties  the  Judges  might  easily  be  relieved,  by  transferring  them  partly  to  officers  of  1298. 1406. 1674. 
Court,  or  to  be  settled  by  Counsel  and  Agents,  or,  if  necessary,  by  a  Judge  in  Court  or  at  i^^s.  I768.i8i8.i889, 

Chambers  &         »      ^  Jy     J  &  1940,1941,1942,1943, 

V/u<iiuuer».  2119  2121  2122  2123, 

Your  Committee  would  recommend  that  the  Judges  should  be  exempted  from  all  these  2184. 2i87!2242.'2369. 
matters  of  form  now  done  in   Court,   so   that  they  may,  as  far  as  possible,  devote  the  2856. 
whole  of  their  time  to  their  proper  judicial  duties. 

But  the  chief  cause  of  the  delays  complained  of,  and  the  obstruction  to  business,  espe-  Q.  324. 230.  444. 
cially  in  the  all-important  Courts  of  the  Lords  Ordinary,  and  with  apparent  good  grounds,  598.  680. 871. 
is  the  extraordinary  fact,  which  has  been  before  alluded  to^  of  Six  Courts  sitting  on  the  same  1335.  1406.  1504. 
days,  and  chiefly  during  the  same  hours,  with  not  more  than  One  leading  Counsel  for  each  1710-  ^^lo.  2084. 
Court,  and  not  exceeding  Thirty  well-employed  Counsel  in  all,  to  serve  the  whole  of  the  2184.  3214.  ^A^S- 
Six  Courts ;  while  in  practice,  causes  are  very  frequently  delayed,  postponed  or  stopped  in  ^534- 
one  or  other  or  all  of  these  Courts,  when  any  of  the  leading  Counsel  engaged  in  them  are 
pleading  at  other  bars, — an  occurrence  which  must  be  frequent,  when  it  is  borne  in  mind 
that  the  attendance  of  Two  leading  Counsel  is  always  necessary,  which  would  require 
Twelve  at  the  very  least  to  serve  ihe  Six  Courts,  while  at  present  there  is,  as  the  evidence 
dearly  shows,  not  more  than  One-half  of  that  number,  if  so  many. 

This  is  a  state  of  things  which  ought  not  to  be  longer  endured,  and  should  be  remedied 
with  the  least  delay  possible. 

Choice  of  Courts. 

A  great  deal  of  evidence  has  been  given  in  favour  of  allowiiig  suitors  to  choose  the  Lord  Q.  151.  153.  175. 
Ordinary  and  Courts  of  Review  before  whom  their  cause  is  to  be  tried.  This  liberty,  how-  1297. 1982.  3087. 
ever,  is  ouestionable,  on  one  ground,  viz.,.  the  double  advantage  given  to  one  party  over 
another,  for  the  party  raising  an  action  has  the  choice  not  only  of  the  single  Judge,  but 
also  the  Court  01  Review  his  cause  may  be  tried  before,  which  evidently  is  unfair  towards 
his  opponent ;  yet,  although  in  practice  this  choice  has  the  effect  of  overloading  some  of 
those  nighly  useful  Judges  most  in  favour  with  the  public,  and  is  accompanied  with  great 
delay,  if  not  occasional  injustice  to  suitors,  so  much  has  been  said  in  its  favour,  that  Your 
Committee  are  not  prepared  to  recommend  that  it  should  be  discontinued,  but  only  that 
any  plan  which  could  be  devised  for  removing  the  inconvenience  would  be  attended  with 
much  pulilic  advantage,  and  should  be  adopted. 

Jury  Trial 

Tlie  whole  evidence  shows,  that  Jury  Trial  in  Civil  Suits  is  very  expensive  and  highly  q.  120, 121, 122.338. 
unpopular,  although  the  Criminal  Law  of  Scotland  is  conducted  with  the  aid  of  Juries  witn  ^^^-  ^^^*  ^2^-  ^^*- 
perfect  success,  and  is  in  high  estimation  throughout  the  country,  whether  administered   1382.  I614, 1616.2685. 
by  the  Judges  of  the  Supreme  Court  or  by  the  local  Judges  in  every  county.  2743.2826.2883.2886. 

Such  is  the  import  of  the  evidence  taken;  Your  Committee  abstain  from  further  remarks,  2891,2892,2893.2899. 
as  it  was  not  considered  to  be  within  their  province  to  ascertain  the  causes  of  the  extraor-  ^^^*      ^' 
dinary  diflSculty  in  working  the  principle  of  Jury  Trial  in  Civil  Suits  in  Scotland,  which  in 
England  and  Ireland  is  found  easy  and  successful,  and  is  justly  coilsidered  the  palladium  of 
the  liberties  of  the  inhabitants  of  these  countries. 

Jury  Clerks. 

R  appeteird,  aliiiough  Jury  Trial  in  Civil  Suits  in  Scotland  is  comparatively  of  rare  occur-  Q.  593,  594,  sgs, 
rence,  there  are  TWo  Principal  Clerks  and  One  Assistant  Clerk,  at  high  salaries,  for  framing  1021.  1516. 1519- 
the  very  few  issues  required  for  the  business  of  the  Court  of  Session. 
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It  appears,  also,  that  these  Jury  Clerks  have  selected  the  very  busiest  hour  of  the  day. 
for  holding  their  Court, — for  a  Court  it  seems  to  be,  within  the  walls  of  the  Court  of  Ses- 
sion,— as  they  meet  at  twelve  o'clock  daily,  and  occupy  Counsel  and  Agents  at  the 
hour  when  all  the  Six  Courts,  which  also  require  the  constant  attendance  of  Counsel,  are 
sitting. 

Your  Committee  recommead  a  Rule  of  Court  being  made,  fixing  a  more  convenient  hour 
for  conducting  business  before  the  Jury  Clerks,  and  that  they  should  be  enjoined  to  afford: 
every  other  facility  for  encouraging  this  mode  of  trial,  which  unhappily  is  so  expensive  and 
unpopular  in  Scotland. 

Increase  of  Appeals  to  the  House  of  Lords, 

Q.  130,  131. 143.  ^^  appears,  notwithstanding  the  passmg  of  the  Judicature  Act,  having  in  view,  among 
151.  612. 1539.  other  reforms,  to  diminish  Appeals  from  the  Court  of  Session  to  the  House  of  Lords,  this 
1592.  1805,  1806,  desirable  end  has  not  been  attained,  as  the  following  Returns  from  that  House  to  Your 
1875.  1906. 1928.  Committee  will  show  what  an  enormous  proportion  of  the  Causes  appealed  from  all  the 
-3255.  2261.  2753.  Courts  in  the  United  Kingdom  are  firom  Scotland ;  a  fact  proving  beyond  contradiction  the 
:a756,  evident  distrust  which  the  Scotch  nation  has  in  Ae  decisions  pronounced  by  the  highest 

legal  tribunals  in  Scotland. 

It  further  appears  that  Two  Courts  of  Review,  having  in  all  respects  the  very  same  rank 
and  co-ordinate  jurisdiction,  and  sitting  under  die  same  roof,  must  by  reason  of  the  dif- 
ference of  opinions  among  the  Judges  in  each  Court,  and  the  conflicting  decisions  conse* 
auently  pronounced  in  these  on  cases  nearly  if  not  auite  similar,  tend  strongly  to  encourage 
litigation  and  appeals  to  the  House  of  Lords ;  and  tnerefore,  as  one  Court  of  Review  must 
be  more  uniform  in  the  judgments  pronounced  than  two  Courts  can  possibly  be,  it  is  the 
opinion  of  Your  Committee,  that  one  of  the  Inner  Houses  should  be  discontinued  at  the- 
earliest  period  this  can  be  accomphshed,  and  that  a  fair  trial  should  be  given  to  a  change  so 
strongly  recommended  by  respectable  professional  witnesses. 


ACCOUNTS  reiq>ectiDg  Appeals  and  Writs  of  Error. 

No.  1. 

AN  ACCOUNT  of  the  Number  of  Appeals  Presented,  Heard  and  Decided  on,  in  each  Session,  from 
the  14th  of  March  1823  to  the  present  time ;  distinguishing  the  Number  of  Scotch^  Englislh  Irish  and 
Welsh  in  each  Session  respectively. 
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68 
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No.  2. 

JiN  ACCOUNT  of  the  Number  of  Writs  of  Error  Presented,  Non-pros'd,  Heard  and  Decided  o»,  in 
each  Session,  from  the  14th  of  March  1823  to  the  present  time ;  distmguishing  the  Number  of  ScoUkf 
En^h  and  Irish  in  each  Session  respectively. 
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Non-pros'd. 

Heard. 
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10 
17 

7 

6 
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2 
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1 
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5 
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3 
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1 
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5 
1 

4 
5 

- 

3 
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4 

3 

7 

4 

3 
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3 
3 

7 
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5 
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I 

1 

1 

3 
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« 
6 

5 

3 

7 
5 
3 

4 
6 
a 
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4 
5 
6 

1 

72 

16 

89 

- 

16 

•     1 

17 

2 

63 

7 

7J 

- 

58 

7 

65 

It  thus  appears  that  out  of  813  Appeals  from  Scotland,  England,  Ireland  and  Wales,  ^98 
of  these  were  from  Scotland  alone,  or  very  nearly  three-fourths  of  the  whole. 

Judtcaiure  Act  not  fully  complied  with. 

Continual  references  have  been  made  by  every  witness  respecting  the  passing  and  working 
of  this  noted  statute  in  the  Jurisprudence  of  Scotland. 

The  Judicature  Act  has  now  been  about  15  years  in  operation,  and  yet,  it  would  appear,  Q.  31.  46. 103.214- 
that  it  still  is  very  far  from  hsfcving  been  complied  with,  in  its  spirit  at  any  rate,  by  the  Judges  299.  328. 1264. 141 6. 
of  the  Court  of  Session.  2433!  2439!  2449.  ^90'. 

Among  other  of  its  grievous  consequences,  it  has  been  proved,  without  any  attempt  at  con-  2713.2731. 2782.2812. 
tradiction,  that  2,000  cases,  at  the  very  least,  at  an  expense  of  not  less  than  20  /.  eacn  case,  or 
40,000/.,  has  been  ^Tung  from  unfortunate  litigants  before  the  Court  of  Session,  in  settling 
disputed  points  of  mere  form  arising  out  of  this  one  Act  of  Parliament.    It  has  not  been  shown 
to  Your  (Jommittee,  that  any  strong  or  effectual  effort  has  been  made  to  meet,  by  Rules  of 
Court  or  Acts  of  Sederunt,  the  vexatious  effects  of  such  long-continued  litigation  on  points  of 
form ;  nor  has  it  appeared  that  the  Judges,  who  have  large  general  powers  to  pass  Acts  of 
Sederunt,  and  have  had  these  powers  continued  and  confirmed  by  Parliament,  for  the  express 
purpose  "of  regulating  the  forms  of  Court,  from  time  to  time,    so  as  to  prevent  litigation,  Q.  1034,  1035» 
have  ever  stated  to  the  Government,  or  the  Lord  Advocate  of  the  day,  the  insufficiency  of  1038.  2855'. 
their  powers  to  stay  such  proceedings,  or  the  difficulties  which  arose  out  of  this  Act  of  Par- 
liament, and  the  propriety  or  necessity  of  having  their  powers  enlarged,  or  the  Act  explained 
or  amended  by  another  statute. 

It  is  asserted,  that  suitors  cannot  be  made  to  see  the  justice  of  having  to  pay  for  the  settling 
of  forms  of  process,  or  disputed  points  of  law,  while  the  merits  of  their  cases  to  be  tried  under 
^at  law  were  suffered  to  remain  unheard  and  undecided.  It  has  been  stated  confidently  by 
several  witnesses  that  the  settling  of  these  2,000  cases,  and  the  many  more  alleged  to  nave 
accrued  out  of  other  similar  formal  or  doubtful  points,  has  relieved  the  Judges  of  a  great  deal 
of  labour  and  time  occupied  in  the  decision  of  those  now  settled;  consequently  there  is  so 
much  less  to  do,  and  it  may  be  inferred  that  fewer  Judges  could  perform  the  duty. 

It  appears  that  the  main  intention  of  the  Judicature  Act  was  to  substitute,  as  far  aa 
possible,  parole  pleadings  for  those  in  manuscript  and  in  print,  but  that  the  force  of  habit, 
or  prejudice,  or  other  causes,  have  stood  in  the  way  of  the  accomplishment  of  this;  and  that 
masses  of  written  and  printed  pleadings  have  been  m  use  since  the  Judicature  Act  was  passed, 
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and  that  the  Judges,  even  up  to  the  present  time,  trust  more  to  these  printed  papers  than 
to  pleadings  of  counsel  and  parole  procedure,  than  was  either  intended  by  the  Legislature, 
or  wished  for  by  parties  or  the  profession,  or  has  proved  satisfactory  to  the  public. 
«  Cases."  It  further  appears,  that  so  strong  is  the  force  of  professional  habit,  even  with  Judge?  of 

Q.  43.  618. 623.       high  acquirements,  as  to  induce  a  resort  to  a  mode  of  procurmg  argumentative  pleadings 
1531*  ^55^'  173^-    to  be  laid  before  them  in  a  printed  form,  technically  called  "Cases,"  although  the  letter 
2074.  3615.        .     as  well  as  the  spirit  of  the  Judicature  Act  are  opposed  to  such  a  practice,  which,  being  expen- 
sive and  dilatory,  must  tend  to  add  to  the  feeling  abroad  against  Uie  Court. 

These  things  have  caused  great  dissatisfaction,  which  it  is  believed  might  liave  been  pre- 
vented by  more  frequent  revisals  of  the  Acts  of  Sederunt  applicable  to  that  Statute,  which 
has  beien  suffered  for  so  many  years  to  harass  those  seeking  justice  in  disputes  between  each 
other,  with  the  settlement  of  questions  foreign  to  their  interests,  and  arising  out  of  dubious 
or  careless  legislation!,  or  rules  of  Court,  or  both  combined,  which  private  parties  cannot 
be  made  believe  they  had  any  right  to  be  engaged  in  or  suffer  for. 

Having  this  ia  evidence,  and  knowing  the  large  general  powers  which  are  entrusted  to  the 
Court  of  Session,  Yowr  Committee  strongly  recommend  that,  in  future,  doubtful  points  should 
be  settled  without  loss  of  time  by  Act  of  Sederunt,  or,  where  that  cannot  be,  that  they  should 
be  annually  reported  to  Parliament  by  the  Judges,  at  Acts  of  Sederunt  are,  or  be  brought 
in  some  form  or  other  under  the  cognizance  of  the  Legislature,  in  order  to  obtain  their  adjust- 
ment, without  imposing  on  suitors  such  expense  and  vexi^tion  as  has  been  the  case  for  the 
last  fifteen  years  in  the  Court  of  Session. 

jicts  of  Sederunt. 

The  powers  which  have  been  conferred  by  Acts  of  Parliament,  or  been  exercised  as  a 
right,  by  the  Court  of  Session,  to  frame  what  are  technically  called  Acts  of  Sederunt,  for  the 
regulation  and  good  government  of  their  own  Court,  and  every  other  Law  Court  in  Scotland^ 
are  but  too  well  known  to  the  people  of  that  country ;  and  it  will  not  be  denied,  that  to  the 
possession  and  the  exercise  of  these  powers,  much  of  the  dissatisfaction  which  exists  with  the 
proceedings  of  the  Court  pf  Session  is  attributed ;  and  it  will  be  admitted,  that  the  possession 
of  such  general  and  extensive  powers  is  very  dangerous,  unless  they  are  applied  with  regu- 
larity and  discretion,  and  are  wisely  administered. 
Q.  104.  375.  380         These  Aets  of  Sederunt  have  been  more  or  less  referred  to  or  commented  on  by  every 
381.  408.  561.   '     vritness,  some  being  in  favour  of  them  to  the  fullest  extent,  and  others  less  so.     Of  one 
566.   573.    595.       thins  is  no  doubt,  from  the  testimony  given  to  Your  Committee,  and  it  is  highly  important, 
630.  633.  713.        which  is,  that  these  Acts,  although  tney  are  of  several  hundred  years'  standing  and  v^ry 
1009.  1038. 1063,    voluminous,  have  never  been  regularly  revised  or  repealed  as  occasion  required,  but  have 
1064, 1065, 1066,     been  added  to  from  time  to  time,  and  allowed  to  become  obsolete  or  go  into  disuse,  in  part 
1073.  1085.  1088,    s«netimes,  and  entirely  at  others,  without  repeal  or  declaration,  or  any  formal  notification  to 
1089,  ^^^«  *747«    the  profession  or  the  public,  from  the  Court  which  fi*amed  them.    In  proof  of  this  most  extra- 
^  82<'  iS  1   18      ordinary  fact,  The  House  is  referred  to  the  application  made  some  years  ago  by  the  House  of 
^    6  28^7*  28  8*     ^^^^  ^^^  ^  correct  copy  of  the  Acts  of  Sederunt,  and  the  reason  assigned  by  the  Judges  of 
28^2'  3853  28^6      ^^^  Court  of  Session  for  their  inability  to  comply  with  so  proper  a  request.    [The  Document 
^  '  alluded  to  follows.] 

These  are  facts  deserving  of  the  most  deliberate  consideration,  with  a  view  to  the  imme- 
diate revision  of  the  Acts  of  Sederunt  by  the  Court  itself,  thereby  to  insure  its  fixture  popu- 
larity and  greater  usefulness ;  for  it  will  no  longer  be  doubted,  that  the  uncertainty  as  to 
whether  these  Acts  were  in  force  or  disuse,  have  led  to  a  great  deal  of  unprofitable  and  vexa- 
tious litigation,  as  they  must  continue  to  do,  until  the  rules  and  forms  of  Court  these  Acts 
were  intended  to  regulate  and  settle  shall  in  reahty  be  properly  fixed. 

It  is  here  of  importance  to  observe,  that  it  appears  by  the  following  extract  firom  a  Bill 
introduced  into  the  House  of  Commons  in  1785,  by  the  late  Sir  Hay  Campbell,  that  pre- 
vious to  :hat  time  the  Court  of  Session  must  have  been  in  the  habit  of  meeting  for  the  space 
of  a  fortnight  immediately  after  the  Summer  Session,  in  order  to  revise  the  forms  ofproceaure, 
and  to  regulate  these  forms  by  Act  of  Sederunt;  the  clause  is  as  follows  : "  And  be  it  Enacted, 
by  the  authority  aforesaid,  that  the  Judges  of  the  Court  of  Session  sAa//  continue  to  meet  for  tk^ 
space  of  a  fortnight  in  the  next  autumn  vacation^  immediately  after  the  Summer  Session,  in  order 
to  revise  the  forms  of  proceeding  in  the  said  Court,  and  by  an  Act  or  Jets  of  Sederunt  to  regu^ 
late  the  said  forms,  and  particularly  to  adapt  them  to  the  change  which  the  diminution  of 
the  number  of  Judges  will  occasion,  and  thereafter,  from  time  to  time,  as  occasion  may 
require,  to  adjust  and  regulate  the  said  forms  by  similar  Acts  of  Sederunt  of  the^Court." 

It  is  an  undeniable  fact,  that  suitors  before  the  Court  of  Session,  and  the  pubUc  generally, 
have  for  many  years  past  complained  much  of  the  doubtful  and  faulty  state  of  the  Acts  of 
Sederunt ;  and  by  looking  at  the  harassing  effects  produced  by  the  Judicature  Act  alone, 
as  in  evidence  before  Your  Committee,  and  bearing  in  mind  that  nothing  can  be  more  unjus- 
tifiable than  litigation  at  the  expense  of  private  parties  in  order  to  settle  Rules  of  Court  or 
points  of  form,  Y  our  Committee  earnestly  recommend,  that  at  the  end  of  every  Summer 
Session  the  good  old  practice  shall  be  restored,  and  that  a  revision  of  the  Acts  of  Sederunt 
shall  take  place,  whereby  dubious  and  disputed  points  may  be  distinctly  settled  and  laid 
down,  by  the  same  tribunal  which  framed  and  sanctioned  Acts,  for  the  import  and  accuracy 
of  which  it  is  clear  the  Judges  are  responsible  to  the  public. 

As 
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As  to  the  Acts  of  Sederunt. 

Report  of  the  Judges  of  the  Court  of  Session  to  the  House  of  Lords,  27  February  1810. 

(Referred  to  in  the  Evidence  of  Mr.  William  Alexander,  W.S.,  before  the  Select  Committee  of  the 
House  of  Commons  on  the  Supreme  Courts  of  Scotland,  on  25  March  1840.) 

Report  of  the  Lords  of  Council  and  Session  in  Scotland,  most  humbly  offered  in  answer 
to  an  Order  of  the  Right  honourable  the  Lords  Spiritual  and  Temporal,  in  Parliament  a». 
sembled. 

The  following  Order,  having  been  received  bv  the  Judges  in  Scotland  at  the  close  of  thje  summer 
session,  in  July  1808,  was  recorded  in  their  books : — 

"  Die  Martis,  28  Junii  1808. 

•*  Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  assembled.  That  the  Lords  of 
Session  do  prepare  and  submit  to  this  House  copies  of  all  acts  of  sederunt  now  in  force,  distinguishing 
those  which,  strictly  speaking,  are  rules  of  court,  and  prescribe  forms  of  proceeding,  from  those  that 
explain  or  in  any  way  affect  the  law  of  the  land." 

As  it  became  necessary  to  adjourn  the  further  consideration  of  this  Order  till  a  subsequent  meeting 
of  die  court  after  the  autumn  vacation,  the  then  Lord  President,  at  the  desire  of  the  other  Judges, 
undertook  the  business  of  preparing  materials  for  making  the  report ;  but  his  lordship  soon  ^ber 
retired  from  the  office ;  and  the  attention  of  the  Judges  having  since  been  occupied  by  the  important 
alterations  made  on  the  constitution  of  the  court,  and  the  arrangements  which  were  thereby  made 
necessary,  besides  the  labour  of  bringing  up  the  ordinary  business  of  the  court,  which  had  fallen 
greatly  in  arrear,  it  was  not  in  their  power  till  very  lately  to  resume  consideration  of  the  Order  from 
the  House  of  Lords ;  and  they  now  numbly  make  their  report  in  obedience  thereto  as  follows : 

The  acts  of  sederunt  of  the  Court  of  Session,  under  which  name  is  comprehended  every  act, 
r^ulation  or  proceeding  which  the  court  has  appointed  to  be  recorded  in  the  books  of  sederunt, 
have  been  gradually  accumulating  for  the  space  of  near  three  centuries,  since  the  first  institution  of 
the  court  in  1532,  and  are  now  very  numerous.  In  1790  a  compilation  of  the  whole  was  made  out 
from  the  original  record  by  Mr.  William  Fait,  a  member  of  the  Faculty  of  Advocates,  under  the 
authority  of  me  court,  and  published,  in  one  volume,  in  folio,  containing  644  pages.  This  printed 
volume  we  believe  to  contain  an  accurate  and  authentic  copy  of  the  whole  acts  of  sederunt,  so  far  as 
it  goes,  and  as  such  it  is  quoted  and  referred  to  in  the  daily  practice  of  the  court.  The  only  defects 
of  it,  so  far  as  we  know,  are  what  arose  from  the  imperfect  state  of  the  record  at  the  time  of  publi- 
cation. Tlie  books  of  sederunt  for  the  first  20  years  .after  the  institutio^h  of  the  court  had  long  ago  dis* 
appeared,  and  were  supposed  to  be  lost.  But  we  understand  that  this  part  of  the  record  has  been 
Iktely  discovered  in  the  General  Register  House;  and  that  steps  have  been  taken,  by  order  of  the 
Lord  Clerk  Register,  for  making  out  a  correct  copy  thereof,  which,  from  the  bad  condition  of  the 
manascript,  is  stated  to  be  a  work  of  considerable  difficulty.  Another  volume  of  the  record  was  and 
still  is  wanting,  containing  the  acts  of  sederunt  from  19  June  1605  to  2  November  1626.  During 
diis  period  we'  know  that  several  acts  of  sederunt  were  made,  particularly  one  of  great  iinportance 
with  regard  to  dyvours  and  bankrupts^  which  was  afterwards  confirmed  by  die  Parliament  of  Scotland, 
'^  as  a  necessary  and  profitable  law,*'  and  which,  accordingly,  appears  verbatim  in  our  statute  book. 
There  are  also  copies  extant  of  other  acts  of  sederunt  at  this  time,  which,  however,  in  our  opinion, 
cannot  be  relied  upon  as  absolutely  accurate  and  authentic. 

By  the  above  Order,  which  it  is  our  inclination  as  well  as  our  duty  to  comply  with  in  the  fullest 
manner,  so  far  as  lies  within  our  power,  we  are  required  '*  to  prepare  and  transmit  to  the  House  of 
Lords  copies  of  all  acts  of  sederunt  now  in  force  ;"  the  import  of^  which  we  conceive  to  be,  that  we 
shall  prepare  and  transmit  copies  of  the  whole  acts  of  sederunt  which  have  been  made  since  the 
institution  of  the  court,  excepting  only  those  particular  acts  which  have  ceased  to  be  in  force  by 
being  repealed  or  otherwise.  The  first  and  most  essential  parr,  therefore,  oi  the  duty  laid  upon  u^ 
is  to  examine  attentively  the  whole  acts  of  sederunt  from  first  to  last,  and  to  ascertain  with  precision 
what  particular  acts,  or  parts  thereof,  have  been  repealed,  altered  or  abrogated  by  disuse.  And  with 
regard  to  this  part  of  the  business,  we  beg  leave  to  represent,  1  st,  That  when  successive  acts  of  sede- 
runt have  been  made  by  the  court  with  respect  to  the  same  or  similar  subjects  (which  has  happened 
very  frequently),  it  has  not  been  the  practice  of  the  court  to  insert  in  the  new  act  anv  express  repeal 
of  the  former  acts,  which  were  thereby  meant  to  be  altered,  in  whole  or  in  part :  so  uiat,  in  order  to 
distinguish  accurately  betwixt  the  acts  of  sederunt  which  are  now  in  force,  and  those  which  have 
ceased  to  be  in  force,  in  whole  or  in  part,  it  would  be  necessary  to  examine  every  one  act  of  sederunt, 
and  to  compare  it  with  all  the  prior  acts,  in  order  to  determine  how  far  the  regulations  of  the  one 
are,  in  whole  or  in  part,  inconsistent  with  all  the  prior  ones  relative  to  the  same  subject;  and  what 
adds  to  the  difficulty  of  such  an  examination  is,  that  the  acts  of  sederunt  frequently  contain  regula- 
tions and  orders  with  respect  to  matters  which  have  very  little  connexion  with  one  another;  so  that 
even  the  examining  and  comparing  all  the  acts  relating  to  one  matter  would  not  answer  the  purpose. 
In  order  to  attain  to  perfect  accuracy,  it  would  be  necessary  to  examine  every  one  act  through  all 
its  diffisrent  regulations,  numerous  as  they  are,  to  compare  it  with  all  the  other  acts,  and  to  consider 
its  operation  upon  such  as  are  pri>T  in  date,  and  how  far  the  one  is  inconsistent  with  the  other,  so  as 
to  have  the  effect  of  a  virtual  repeal  or  alteration  thereof;  and  this,  we  are  satisfied,  would  be  a  work 
of  much  more  time  and  labour  than  it  is  possible  for  the  judges  of  this  court  to  accomplish  consist*' 
e&tly  with  the  execution  of  their  important  duty  as  judges. 

2dly,  We  must  further  observe,  that  by  the  law  of  Scotland  even  Acts  of  Parliament  before  the 
Union  were  held  to  lose  their  force  by  disuse,  without  any  express  repeal,  or  to  go  into  desuetude, 
as  it  was  termed ;  and  the  same  is  still  understood  to  be  the  case  with  regard  to  the  acts  of  sederunt : 
so  that  besides  an  examination  of  the  whole  acts  of  sederunt  in  the  books  of  sederunt,  in  order  to 
fulfil  the  Order  of  the  House  of  Lords,  it  would  be  necessary  to  enter  upon  an  extensive  investiga- 
tion with  respect  to  the  practice  for  many  years  past,  through  all  the  different  departments  of 
032.  C  3  business 
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business  belonging  to  the  court,  in  order  to  ascertain  what  acts  of  sederunt  or  parts  thereof  were  ia 
desuetude,  and  in  tfiat  way  had  ceased  to  be  regulations  in  force.  We  know  that  in  deciding  causes 
which  turn  upon  the  construction  of  our  statute  law,  it  is  sometimes  a  matter  of  considerable  diffi- 
culty to  determine  whether  a  particular  Act  of  the  Parliament  of  Scotland  has  or  has  not  gone  into 
desuetude.  But  were  we  required  to  make  a  general  report  upon  the  statute  book  of  Scotland,  and 
to  distinguish  every  one  law  which  is  in  desuetude  from  those  which  are  not,  we  should  find  ourselves 
nearly  as  much  at  a  loss  how  to  make  our  report  as  in  the  present  case. 

The  Order  further  requires  us  to  distinguish  those  acts  of  sederunt  '<  which,  strictly  speaking,  are 
Tules  of  court,  and  prescribe  forms  of  proceeding,  from  those  that  explain  or  in  any  way  affect  the 
law  of  the  land.** 

The  acts  of  sederunt  which  come  under  this  last  description  appear  to  be  of  two  different  kinds  ; 
ist.  Acts  which  either  have  altered  or  made  additions  to  the  law  of  Scotland  existing  at  the  time^ 
which  was  the  province  of  the  l^islature ;  and,  sd.  Those  which  were  explanatory  of  what  the 
judges  considered  to  be  the  law,  and  which  were  appointed  to  be  recorded  in  the  books  of  sederunt 
by  way  of  notincation  to  the  lieges. 

With  regard  to  acts  of  this  first  class,  we  observe  that  a  practice  at  one  time  prevailed,  that  when 
any  act  affecting  the  general  law  was  made  by  the  Court  of  Session,  such  Act  was  afterwards  taken 
under  consideration  of  the  legislature,  and,  if  approved  of,  was  ratified  by  an  Act  of  Parlia- 
ment. Thus  we  find  in  our  statute  book  the  following  Acts  of  the  Scots  Parliament,  proceeding 
upon  and  confirming  acts  of  sederunt  which  bad  previously  passed  through  the  Court  of  Sessions 
Act  1559,  cap*  75>  intituled,  <*  For  punishment  of  persons  that  contemnently  remains  rebels,  and  at 
the  King's  horn."  Act  1594,  cap.  138,  intituled,  "An  Act  anent  slaughter  and  trouble  made  by 
parties  in  pursuit  of  their  actions."  And  Act  1621,  cap.  18,  a  ratification  of  the  Acts  of  the  Lorcis 
of  Council  and  Session  made  in  July  (1618),  against  unlawful  dispositions  and  alienations  made  by 
dyvourc  and  bankrupts.  But  the  acts  of  sederunt  which  are  referred  to  in  the  above  Acts  of  Par- 
liament, and  which  are  thereby  confirmed,  from  the  imperfect  state  of  our  records,  are  not  to  be 
found  in  any  of  the  books  of  sederunt  which  are  in  the  hands  of  the  proper  officer  of  court. 

But  there  are  other  acts  belonging  to  the  above  class,  and  which,  in  our  opinion,  required  the  authority 
of  the  legislature  in  order  to  give  them  force,  which,  so  far  as  we  know,  never  were  confirmed  by 
Parliament.  Of  this  nature  is  an  act  of  sederunt,  bearing  date  28  February  1662,  intituled,  '*  Act 
anenc  Executors,  Creditors,"  which  certainly  made  a  considerable  alteration  upon  the  common  law  of 
Scotland,  by  introducing  a  more  fair  and  equal  mode  of  attaching  the  moveable  or  personal  estate  of 
a  person  deceased,  which  formerly  stood  upon  a  very  imperfect  footing,  and  was  much  complained 
of;  and,  accordingly,  although  this  act  never  was  ratified  by  Parliament,  it  has  been  universally 
followed  out  in  practice  by  every  court  of  law  in  this  country,  and  has  long  been  considered  as  a  part 
of  the  established  law  of  Scotland. 

To  this  class  also  belong  two  acts  of  sederunt,  by  which  the  Court  of  Session  attempted  in  vain 
to  remedy  the  imperfection  of  the  common  law  of  Scotland  with  respect  to  bankruptcy,  the  rules  of 
which  were  so  imperfect  as  to  put  it  in  the  power  of  a  creditor  who  lived  in  the  neighboivhood,  or 
who  was  anywise  connected  with  the  bankrupt,  to  secure  to  himself  a  preference  upon  the  funds  by 
using  the  form  of  legal  diligence  to  the  exclusion  of  all  the  other  creditors  who  had  not  the  same 
advantage.  One  of  these  acts  bears  date  29  July  1735,  intituled,  '<  Act  for  the  security  of  Creditors 
and  better  management  of  the  estates  of  Bankrupts  and  otliers;"  and  the  other  is  dated  10  August 
1754)  **  Act  of  Sederunt  anent  poindings  and  arrestments :"  both  these  Acts  were  temporary,  being 
declared  to  endure  only  for  three  years,  and  they  never  were  renewed,  which  we  presume  must  have 
ansen  from  a  conviction  in  the  minds  of  the  judges,  who  then  sat  in  the  court,  that  these  acts  were 
beyond  their  powers,  and  related  to  matters  which  properly 'belonged  to  the  legislature.  And 
accordingly,  at  a  subsequent  period,  the  evils  which  the  court  had  attempted  to  remedv  drew  the 
attention  of  the  legislature,  and  were  remedied  bv  the  Act  12  Geo.  3,  cap.  72,  intituled,  <<  An  Act 
for  rendering  the  payment  of  the  Creditors  of  Insolvent  Debtors  more  equal  and  expeditious,  &c.  in 
that  part  of  Great  Britain  called  Scotland ;"  and  by  successive  statutes  afterwards  enacted,  which 
now  compose  the  system  of  bankrupt  law  in  i^cotland. 

The  other  class  which  we  have  mentioned  above  is  that  of  acts  of  sederunt,  which,  although  they 
touch  upon  general  matters  of  law,  may  be  considered  merely  as  expressing  the  opinion  of  the  court 
with  respect  to  some  article  or  branch  of  the  law  existing  at  the  time.  And  of  this  kind,  the  one 
which  s^eems  to  merit  most  attention  is  an  act  of  sederunt,  bearing  date  14  December  1 756,  intituled, 
*^  Act  of  Sederunt  anent  removing."  Besides  some  regulations  concerning  the  form  of  procedure  in 
actions  of  removing,  this  act  contains  also  some  matters  respecting  the  general  law  concerning  leases 
and  removings.  But  whether  these  are  not  warranted  by  the  principles  of  law  previously  acknow- 
ledged, and  by  a  series  of  precedents  and  decisions  of  the  court,  appears  to  us  at  least  a  very 
questionable  point ;  and  that  being  the  case,  we  do  not  consider  it  to  be  requisite  or  proper  to  make 
a  more  particular  report  upon  this  subject,  as  this  could  not  be  done  without  our  forming  and  deli- 
vering our  opinion  upon  some  very  general  and  difficult  questions  of  the  law  of  Scotland,  which  we 
presume  it  was  not  meant  that  we  should  attempt  to  do,  without  having  any  particular  case  before 
us,  and  without  the  advantage  of  having  the  case  discussed,  and  the  precedents  and  authorities  upon 
the  subject  brought  under  our  review,  by  the  pleadings  of  counsel,  as  in  ordinary  causes.  But  we 
know  that  the  law,  as  laid  down  or  explained  by  this  act,  has  been  found  by  experience  to  be  of 
considerable  service  to  the  country. 

The  acts  of  sederunt  which  have  been  made  since  this  last-mentioned  act  in  1756,  appear  to  us. 
to  contain  only  such  regulations  as  were  within  the  power  conferred  upon  the  court  by  its  original 
constitution,  or  were  authorized  by  statute. 

We  cannot  conclude  this  report  without  expressing  how  much  we  are  sensible  of  its  imperfection, 
and  that  it  has  iiot  fulfilled  the  precise  terms  of  the  Order  received  by  us  so  completely  as  it  was 
our  earnest  inclination  to  do.  But  we  have  endeavoured  to  assign  the  reasons  of  that  imperfection  ; 
and  we  trust  that  these  will  be  considered  with  indulgence  by  the  most  Honourable  House,  and 
received  as  a  reasonable  apology  on  our  part. 
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From  the  above  it  is  shown  that  in  Scotland  the  laws  are  administered  under  voluminous 
Acts  of  Sederunt,  framed  by  the  Judges  of  the  Court  of  Session  for  the  time  being,  which 
have  been  accumulating  for  more  than  300  years.  Some  of  these  are  in  disuse,  some 
partly  in  disuse,  some  so  mixed  up  with  other  matters  as  to  be  very  difficult  to  compre- 
hend ;  some  enact  laws,  while  others  have  amended  laws  which  had  been  passed  by  the 
Legislature ;  some  are  in  force  entirely,  while  others  are  only  partly  in  force  ;  and  yet  it 
appears,  under  the  authority  of  a  Report  from  the  Judges,  so  lar  back  as  the  year  1810, 
tnat  this  state  of  confusion  existed  then,  as  it  does  now,  and  that  this  has  been  allowed  to 
continue  deliberately,  so  that  the  Acts  of  Sederunt  are  still  unre vised,  and  consequently 
few,  if  any,  have  been  compared,  explained  or  repealed,  during  the  whole  period  of  their 
accumulation,  namely,  from  1532  to  the  present  time. 

If  these  facts  do  not  show  the  necessity  for  a  thorough  revision,  and  effectual  change 
from  the  present  system  of  administering  the  law,  as  has  been  so  strongly  recommended 
by  that  distinguished  lawyer  in  the  University  of  Edinburgh,  Professor  'Bell,  it  will  be 
needless  to  look  for  other  means  of  conviction.  The  following  is  an  extract  from  his 
evidence: — Ques.  2710.  "Did  not  your  answer  imply  that  there  ought  to  be  an  entire 
change  in  the  system  of  administering  justice  in  Scotland? — I  think  so."  Ques.  2711. 
^  Are  you  prepared  to  leave  the  Committee  with  that  impression,  that  you  think  there  ought 
to  be  a  fundamental  change  in  the  system  of  administenng  justice  In  the  Supreme  Court  of 
Scotland  ? — A  change  in  the  mode  of  proceeding  there  ought  to  be." 

High  Court  of  Justiciary. — [Sec  Returns.] 

The  Judges  of  the  High  Court  of  Justiciary,  being  Six  only  out  of  Thirteen,  hold  Assizes  Q.  68. 68. 169, 160. 
in  Spring  and  Autumn  in  Nine  towns  only  in  all  Scotland ;  and  by  looking  at  the  short  ^53  2777*  ^4 
time  occupied  with  the  amount  of  business  which  comes  before  them  in  all  these  towns,  287 1, 2872!  2873. 
with  the  exception  of  Glasgow,  and  seeing  that  little  or  no  Civil  business  is  done  on  Scotch  289o,  289i,  2892, 
circuits,  The  House  will  jud^e  of  the  extent  and  nature  of  Assizes  in  Scotland.   In  Glasgow  gsw'  2897'  28^* 
there  is  an  additional  circuit  in  Winter.     It  is  proper  also  to  remark,  that  the  Judges  are  not  2902!  2903^  2904, 
bound  to  remain  in  each  town  until  they  make  a  gaol  delivery,  but  to  devote  three  days  2906,  2906,  2907, 
only  to  criminal  business  whether  the  tnals  are  concluded  or  not,  although  their  expenses,  ^j'  ^J^'  ^^^^' 
when  on  circuit,  are  paid  out  of  the  Exchequer ;  and,  in  point  of  fact,  prisoners  have  often         ' 
been  lefl  untried,  or  been,  after  a  continued  imprisonment,  made  over  to  be  tried  by  the 
Local  Judge  of  the  county  they  belonged  to,  which  Judge  might  far  better  have  tried  them 
at  first,  for  Scotland  has  to  boast  of  excellent  Stipendiary  Magistrates  in  every  county. — 
[See  Return  to  the  House  of  Commons  of  the  Assizes  at  Glasgow,  No.  257,  of  Session 
1840.] 

It  is  in  evidence  that  some  of  the  Lords  Ordinary  are  included  in  the  number  of  Judges 
who  officiate  in  the  High  Court  of  Justiciary,  which  considering  the  extent  of  duty  imposed 
on  them  as  Lords  Ordinary,  seems  to  be  harassing  Judges  unnecessarily,  who  have  so  much 
business  as  to  cause  heavy  arrears  in  their  own  courts;  therefore  it  appears  to  Your  Com- 
mittee that  none  of  the  Lords  Ordinary  should  sit  in  the  High  Court  or  Justiciary. 

Exchequer  Court. 

In  the  Court  of  Exchequer,  as  in  the  Court  of  Justiciary,  some  of  the  Lords  Ordinary  are  Q.  59.  8«.  63^. 
engaged.     Lord  Cuninghame,  who  in  the  last  Session  has  had  667  causes  taken  into  the  2771.  2773,  2774. 
Court  he  presides  over,  out  of  the  whole  number  of  1,801,  which  were  brought  into  Courts  of  2777. 
the  Five  Lords  Ordinary,  and  Lord  JefFery,  who  has  had  408  causes  out  of  the  remainder, 
thus  leaving  only  726  causes  for  the  three  other  Judges,  have  had  the  duty  of  the  Exchequer 
added  to  the  load  of  business,  which,  as  popular  Judges,  has  been  thrown  upon  them  through 
the  choice  of  suitors. — [See  Appendix.] 

The  arrears  in  the  Courts  of  these  highly  useful  Judges  need  be  no  matter  of  surprise, 
when  it  is  seen  that  although  they  can  by  no  exercise  of  talents  or  labour  overcome  their 
proper  tasks  during  the  short  period  of  the  year  which  is  allotted  to  their  duties,  some  of 
them  have  been  subjected  to  serve  in  two  other  Courts ;  while  the  Judges  of  the  Inner 
Chambers,  by  sitting  from  two  to  three  hours  only,  have  no  arrears  of  busmess,  and  having 
also  longer  vacations  than  the  Lords  Ordinary,  Your  Committee  think  they  might  relieve  the 
Lords  Ordinary  from  the  duty  of  the  Exchequer,  as  well  as  that  of  the  Justiciary. 

Courts  to  meet  on  alternate  Days. 

It  has  been  suggested,  and  is  well  worthy  of  consideration,  in  order  to  accommodate  0.697.1843.2184. 
counsel  and  forward  business,  while  two  Courts  of  Review  shall  be  continued,  that  these  a399.  2406,  2407. 
Oourts  should  not  sit,  as  at  present,  on  the  same  days,  but  that  each  Court  should  meet  on 
alternate  days  in  each  week,  and  continue  their  sittings  for  six  hours  daily ;  and  that  a  suffi- 
cient number  of  causes  shall  in  future  be  set  down  for  trial  on  the  daily  roll  or  list,  in  place 
of  two  or  three  only,  as  at  present 

It  has  likewise  been  suggested  that  the  Outer  House  Judges  should  also  sit  on  alternate 
days  of  the  week,  -.md  that  by  thus  holding  their  Courts  and  sitting  six  hours  daily,  the 
busmess  would  proceed  without  much  interruption  from  the  absence  of  Counsel ;  this  would 
afford  the  manifest  advantage  of  these  Judges,  and  those  of  the  Inner  Chamber,  having  an 

332-  c  4  intervening 
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intervemng  day  to  study  at  home :  Your  Committee  are  of  opinion  that  this  also  is  worthy 
of  a  £Eur  tnal^  as  such  an  arrangement  would  certainly  alleviate  or  cure  the  evils  arising  from 
absent  Counsel. 

Court  Halls  of  the  Lords  Ordinary. 

The  above  plan  \rould  also  afford  an  opportunity  of  providing,  at  a  comparatively  small 
expense,  proper  and  commodious  Courts  for  the  Lords  Ordinary,  in  place  of  the  small, 
inconvenient  and  exposed  places  they  occupy  at  present,  to  the  great  detriment  of  the  public, 
the  suitors  and  the  bar,  as  specially  set  forth  by  Professor  Bell  sxid  others. 

iVb  Courts  held  on  Monday. 

Q.  80.470  669.  Neither  of  the  Inner  Chambers,  nor  any  of  the  Lords  Ordinary,  sit  on  Mondays,  for 

674. 832. 1230!*  which  no  other  reason  has  been  assigned  than  that  of  enabling  the  Judges  to  study  their 
3746.  papers ;  but  nove  there  is  no  such  reason  or  pretext. 

It  therefore  appears  to  Your  Committee  that  this  practice  should  be  discontinued,  and 
that  the  Inner  and  Outer  House  Judges  should  hold  their  Courts  every  day  in  the  week, 
either  consecutively  or  alternately ;  to  which  there  is  no  objection,  except  the  occasional 
sittings  of  the  Court  of  Justiciary, — the  duties  of  which  would  be  well  performed  by  the 
whole  Judges  of  the  Inner  Houses,  or  by  one  or  other  of  the  Divisions  in  rotation, — requir- 
ing only  the  attendance  of  one  or  two  Judges  for  one  day  probably  in  each  fortnight ;  which 
day  should  be  so  arranged  as  not  to  interfere  with  the  Judges  holding  three  Courts  weekly 
for  civil  business  in  each  of  the  Inner  Houses. 

Uniformity  of  Decisions. 

ft.  51 3. 1672. 1745.  The  consolidation  of  the  two  Inner  Chambers  into  one  has  been  earnestly  urged  with  a 
1845.  1887.  1892.  view  to  secure  uniformity  of  decisions,  which  evidently  would  be  more  Hkely  with  one  Court 
2257.2412.2752.     of  Review  than  it  possibly  can  vdth  two;  and  therefore  Your  Committee  recommend  the 

serious  consideration  of  this  important  alteration,  in  addition  to  the  others,  which  have  been 

suggested  elsewhere  in  favour  of  one  Court. 

Vacations. — [See  Table,  p.  xxv."| 

These  consist  of  three  weeks  at  Christmas,  two  months  in  spring,  and  four  months  in  sum*- 
mer,  which  last  is  called  the  Long  Vacation. 

The  length  and  frequency  of  these  vacations  evidently  leads  to  the  delays  complained  of, 
the  delays  enhance  the  expense,  and  both  together  assuredly  must  have  a  large  share  in 
creating  dissatisfaction. 

The  length  and  frequency  of  the  vacations  must  also  tend  materially  to  unsettle  the 
minds  of  uie  Judges  from  that  calm  and  regular  system  of  professional  study  and  business, 
so  essentially  requisite  for  the  due  performance  of  the  Judicial  function ;  and,  however 
desirous  they  may  be  to  dischai^e  their  duties  properly,  few  will  doubt  that  the  return  to 
these  at  the  end  of  a  two  and  a  four  months'  vacation,  is  much  more  irksome  than  if  their 
duties  were  continuously  spread  over  the  greater  portion  of  the  year,  as  are  those  of  all 
other  Judges.  Supposing,  nowever,  these  apprehensions  to  be  more  or  less  fallacious,  vdll 
it  be  doubted  that  those  seeking  justice  in  the  Supreme  Courts,  and  who  see  the  Judges, 
with  ample  yearly  salaries  for  the  faithful  discharge  of  the  high  trust  reposed  in  them,  vacat- 
ing their  chairs  ror  two  months  in  spring,  and  four  months  in  summer  and  autumn,  while 
large  arrears  of  business  are  allowed  to  stand  over,  can  view  this  as  any  thing  else  than  trifling 
with  their  vested  rights,  and  a  positive  denial  of  justice  ? 
Q.  487, 488.  500.  It  is  admitted  by  most  of  the  witnesses  that  the  sessions  should  be  lengthened,  in  order 

599*  ^55'  917.  to  afford  ample  time  for  doing  the  business  of  the  country  calmly  and  in  a  deliberate  man- 

1151.1815.1818.  ner;  and  the  great  length  of  the  Long  Vacation  has  been  especially  alluded  to,  as  being 
H^7'  one  means  of  enhancing  the  cost  of  litigation,  and  creating  and  maintaining  the  feeling  of 

dissatisfaction,  which  has  been  spoken  of  by  every  witness  as  existing  in  a  greater  or  less 
degree. 

It  has  been  alleged  by  one  or  two  of  the  Counsel,  that  increasing  the  sessions  and 
diminishing  the  vacations  would  have  the  effect  of  overworking  the  Judges,  and  would 
deprive  them  of  the  opportunities  they  now  enjoy  of  relexation  from  their  arduous  duties, 
and  having  ample  time  allowed  for  the  improvement  of  their  minds. 

The  members  of  the  Scotch  bar  who  have  been  examined,  it  will  be  observed,  see  no 
occasion  for  shortening  the  present  vacations,  or  extending  the  daily  sittings  of  the  Courts. 

On  the  other  hand,  the  Writers  to  the  Signet  and  Solicitors,  who  practise  in  the  same 
Courts,  are  of  opinion  that  the  daily  sittings  should  be  lengthened,  and  that  the  vacations 
should  be  abridged,  thus  showing  it  to  be  their  opinion  that  the  Suitors  have  quite  as  good  a 
claim  to  consideration  as  the  Judges. 

When,  however,  the  disproportionate  quantity  of  business  which  is  gone  through  by  the 
English  Judges,  as^  compared  with  that  in  the  Court  of  Session,  is  borne  in  mind,  and  the 
short  daily  sittings  and  length  of  vacations  of  the  Scotch  Judges,  as  compared  with  those 
of  the  Judges  in  England,  are  taken  into  account,  and  the  relief  from  wading  through  the. 
mass  of  printed  papers,  to  which  the  Scotch  Judges  were  formerly  subjected,  is  considered, 
the  force  and  value  of  these  opimons  may  easily  be  arrived  at  by  The  House. 
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Sessions  and  Vacations  of  Outer  House. 


SESSIONS. 

VACATIONS. 

Court, 

Number 

however,  tits 

Meet  on 

Rise  on 

of 

oiilj  Four 

Day»  in  the 

Week, 

From 

To 

Days. 

Dajt. 

which  leaves 

^ 

■ 

1  Nov.    - 

19  Dec.  - 

48 

38 

19  Dec.  - 

14  Jan.  • 

36 

Christmas 

14  Jan.     • 

•io  March 

65 

39 

30  March 

30  May  - 

6i 

Recess. 

20  May    - 

so  July  • 

61 

36 

30  July  • 

1  Nov.  - 

104 

174 

103 

191 

• 

or  nearly 

6 
calendar 
Months. 

or  nearly 

3i 
calendar 
Months. 

or  more 
than  6 

calendar 

Months^ 
besides 
several 

Holidays 
during 

Sessions. 

Sessions  and  Vacations  of  Inner  Souses. 


SESSIONS. 

VACATIONS. 

Courts, 

Nofflber 

however,  sit 

Meet  on 

Rise  on 

of 

onlj  Five 

Davs  in  the 

Week, 

From 

To 

Daj«. 

Days. 

which  leaves 

14  Jan.  - 

IS  Nov.    • 

19  Dec.  - 

37 

38 

19  Dec.  - 

36 

Christmas 

14  Jan.      - 

11  March 

66 

4» 

11  March 

30  May  • 

70 

Recess. 

80  May     . 

30  July  - 

61 

44 

80  July  - 

13  Nov.  - 

i»6 

154 

113 

211 

or  more  than 

or  nearly 

or  7 

5 

4 

calendar 

calendar 

calendar 

Months, 

Months. 

Months. 

besides 
several 

Holidays 
during 

Sessions. 

It  thus  appears, — 

1st.  That  the  length  of  the  Vacations  of  the  Inner  House  Judges  greatly  exceed  their 
Sessions. 

2d.  That  the  Vacations  of  the  Outer  House  Judges  also  exceed  their  Sessions. 

3d.  That  the  Inner  House  Judges  sit  on  Five  days  in  the  week. 

4th.  That  the  Outer  House  Judges  sit  on  Four  days  only. 

5th.  That  the  actual  Court  days  of  the  Inner  House  Judges  in  the  year  are  only  113  out 
of  366. 

6th.  That  the  actual  Court  days  of  the  Outer  House  Judges  in  the  year  are  only  103  out 
of  365. 

7th.  That  the  arrears  of  the  Outer  House  Judges  may  be  partly  if  not  wholly  ascribed  to 
the  fact  of  their  only  sitting  Four  days  in  the  week,  and  Four  hours  daily,  and  their  being 
actaallv  occupied  fewer  days  by  10  in  the  year  than  the  Inner  House  Judges,  to  the  light- 
ness of  whose  duties  such  nrequent  allusion  has  been  made. 
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Business  during  Vafiotions. 

Q.  941.  1150.  The  members  of  the  several  branches  of  the  learned  profession  differ  widely  on  this  pmnt, 

and  are  unfavourable  to  or  decidedly  in  favour  of  an  alteration  in  the  business  which  under 
the  present  rules  of  Court  may  be  done  in  vacation.  Members  of  the  Bar  are  generally  against 
any  change,  while  the  Writers  to  the  Signet  and  Solicitors  insist,  and  apparently  with  good 
reason,  that  the  business  should  be  moved  forward  during  vacations  through  certain  stages 
not  permitted  at  present,  the  want  of  which,  they  say,  is  one  great  cause  of  del^y  and  pre- 
judice to  the  suitor,  especially  during  the  long  summer  vacation  of  four  months* 

Evidence  formerly  given.^ 

0*424. 1647. 1738.  Frequent  allHsion  ha^  been  made  by  the  majority  of  the  witnesses  before  this  Committee 
to  the  evidence  riven  by  certain  witnesses  who  appeared  before  the  Select  Committee  on 
Judges'  Salaries  m  1834,  and  before  the  Scotch  Law  Commissioners  in  the  years  1834 
and  1835,  which  is  in  conformity  with  tb^irs,  and  points  strongly  to  the  necessity 
of  adopting  the  alterations  and  improvements  which  have  been  recommended  to  Your 
Committee;  who  beg  to  remark,  that  similar  opinions  have  been  no  less  strongly  ex- 
pressed to  the  Committee  and  Commission  alluded  to  above,  in  the  testimony  given  by 
Advocates  at  the  Scotch  Bar  and  Writers  to  the  Signet,  to  whose  evidence  no  particular 
allusion  haa  been  made  by  the  witnesses  who  appeal  before  this  Committee^^/See  Note 
of  the  names  of  these  at  foot.)* 

Thus  the  testimony  given  so  far  back  as  1834  and  1835  is  no  less  concurrent  and  powerful 
against  the  present  system  of  administering  jiystice,  than  it  is  strengthened  by  aaditional 
witnesses  of  high  respectability  in  favour  of  the  changes  now  recommended,  aqd  evidently 
the  moi:e  necessary,  as  the  demand  for  them  existed  n6  less  strongly  a  considerable  numb^ 
of  years  ago,  than  it  has  been  in  the  past  and  present  declining  state  of  the  Court  of  Ses- 
sion. Intact,  the  numerous  Reports  from  Commissioners  and  Committees  from  the  year 
1816  downwards,  as  well  as  the  many  Returns  which  have  been  made  periodically  and 
annually  to  PfurUaoaent,  will  aU  show  tne  length  of  time  during  which  it  has  been  attempted 
to  improve  the  Scotch  Courtsb, — with  what  success  Returns  to  Parliament  and  the  evidence 
before  Yo«ur  Committee  will  make  apparent. 

Decrease  in  the  Number  of  Judges  proposed  in  1785. 

Q.  1177.  It  appears^that  the  then  Lord  Adrocate,  afterwards  one  of  the  most  distinguished  Lords 

President  who  ever  presided  over  tbe  Court  of  Session,  namely.  Sir  Hay  Campbell,  brought 
a  BiU  into  tbe  House  of  Commons  in  the  year  1785  for  dimimshing  the  number  of  Jud^^ 
A  copy  of  the  Bill  will  be  foun4  in  the  Appendix.  The  number  proposed,  as  is  usual  in 
Bills,  IS  not  filled  up,  but  evidence  not  to  be  doubted  can  be  adduced,  tkeit  the  reduction 
intended  was  firom  Fifteen  Judges  to  Ten ;  of  this  fact  circumstantial  evidence  was  offered 
to  Your  Committee,  but  was  rejected.  It  however  can  be  easily  proved,  and  it  remains  for 
The  House  to  decide,^  whether  the  intention  of  the  Lord  Advocate  in  1785  is  not  well 
worthy  of  deliberate  consideration^  with  the  view  of  reducing  the  present  number  of  Judges 
from  Thirteen  to  Ten,  bhould  that  appear  a  preferable  number  to  Nine,  as  has  been 
proposed.  Those  who  have  recommended  a  reduction  in  the  number  of  Judges  from 
Thirteen  to  Nine,  have  all,  with  one  exception,  concurred  in  the  opinion,  that  one 
Court  of  Reviewj  having  Four  Judges  in  it,  with  Five  Judges  acting  as  Lords  Ordinary, 
should  be  the  aj^rtionment  and  the  strength  of  the  Court  of  Session.  On  the  other  hand, 
two  of  the  witnessea  examined  are  in  favour  of  Five  Judges  as  a  Court  of  Review,  or  Ten  in 
all,  being  the  poeoiae  number  proposed  in  1785. 

Wepe  the  aniabor,  theiefoiey  to  be  lednoed  fron  TUrteen  to  Tea,  the  geaerdly  aBpro¥ed 
number  of  Four  might  form  the  Court  of  Review^  Six  Lords  Ordinary,  if  requirea,  might 
officiate  either  as  fixed  Lords  Ordinary  or  in  rotation,  affecting  the  whole  Ten  Judges,  by 
wlvch  i^ethod  one  of  the  Lords  Ordinary  could  at  any  time  be  called  into  the  Court  of 
Review,  so  as  to  make  that  Court  consist  of  Five,  and  thereby  ensure  a  decision  by  a 
majority  of  votes  of  not  less  than  Three  to  Two  in  any  case,  which  is  the  mode  pointed  out 
by  almost  all  the  witnesses,  as  being  preferable  to  any  other.  It  therefore  appears  that  so 
long  back  as  1785,  when  the  amount  oi  business  in  the  Court  of  Session,  as  Returns  to  Par- 
liament and  to  Commissions  or  Committees  show,  was  much  greater  than  it  is  at  present,  the 
Lord  Advocate  of  that  day  not  only  saw  no  difficulty  in  reducing  the  number  of  Judges,  but 
ijDitrodDiced  a  Bill  to  effect  that  purpose. 

-    .  One  Division  as  a  Court  of  Review  sufficient. 

Q.  73.  304.  685.  It  appears  from  all  the  evidence,  and  is  worthy  of  the  greatest  attention,  that  not  more 

1S84. 1313.  1450.  than  two  or  three  causers  are  set  down  daily  for  trial  before  the  Judges  of  the  Two  Inner 

3435.  3623.  3661.  Houses ;  and  the  Returns  will  show  that  the  causes  decided  in  these  courts  correspond  to 

3751.  3757.  3764.  the  small  number  which  are  placed  on  the  daily  rolls  or  lists;  and  thus  prove  clearly,  as 

3808. 3858.  one 

*  Patrick  Shaw,  Esq. ;  Alexander  Dunlop,  Esq. ;  Joseph  Murray,  Esq. ;  J.  Campbell,  Esq.  % 
A.  6.  Ellis,  Esq. ;  John  Marshall,  Esq. ;  T.  G.  Wright,  Esq. ;  Peter  Campbell,  Esq. 
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For, 
one  very  intelligent  witness,  Mr.  John  Hunter,  has  well  expressed  it,  that  they,  (the  Judges),  q.  uSa.  1680. 
•* appear  to  have  some  *'*""     '     '  *•..**  .  .i_    _i._i^ 

penod  of  the  Session  j" 
causes  set  down  for 

gits:  this  single  fact ^_  -  ^ ,  ,       *     *      ^ 

conducted,  would  be  suflScient  to  perform  the  duties  which  occupy  two  at  present.    Rather  1990-  ^^3o-  ^13^, 

than  enter,  however,  into  considerable  detail  respecting  the  discontinuance  of  one  of  the  **50«  20.       3« 

Inner  Houses,  and  having  but  one  Court  of  Review,  Your  Committee  consider  it  better  to 

refer  The  House  to  the  evidence  in  favour  of  this  proposal,  which  will  be  found  as  strong 

and  conclusive- as  any  thing  well  can  be,  short  of  an  actual  trial  of  the  plan;  which  Your 

Committee  submit  should  be  made,  whenever  the  requisite  preparatory  steps  pointed  out 

shall  have  been  taken. 

Number  of  Judges  required. 

A  great  deal  of  evidence  has  been  taken  respecting  the  number  of  Judges  required  to 
perform  the  present  duties  of  the  Court  of  Session,  and  very  opposite  opinions  have  been 
stated  on  this  most  important  point  of  the  inquiry  entrusted  to  i  our  Committee. 

If  the  history  of  the  Court  of  Session  is  examined,  it  will  be  found  that  the  number  of 
Judges  of  which  it  has  been  composed  has  differed  considerably. 

At  one  time  there  were  Nineteen  Judges  in  all ;  these  were  diminished  to  Fifteen,  at 
which  number  it  stood  for  a  great  many  years,  and  until  reduced  to  the  present  numljer  of 
Thirteen. 

It  may  very  properly  be  asked,  which  of  these  numbers  cave  most  satisfaction  to  the 
country ;  and  the  reply  will  be,  there  was  no  difference ;  for  the  truth  is,  that  the  Court  has 
at  all  tmies  been  impopular. 

Whether  the  Court  consisted  of  Nineteen,  Fifteen  or  Thirteen,  Acts  of  Sederunt  have  been 
passed,  altered  and  amended ;  but  have  never  been  systematically  revised,  explained,  con- 
sohdated  or  repealed,  as  was  the  evident  duty  of  the  Bench. 

Again,  it  may  be  asked,  whether  this  peglect  of  a  most  important  duty  arose  from  want 
of  time;  the  answer  must  be  in  the  negative;  for  the  duration  of  the  Sessions  has  never 
equalled  the  length  of  the  vacations ;  nor  does  it  appear  that  the  Judges,  whether  Fifteen 
or  Thirteen  in  number,  have  "  conthiued  to  meet  for  the  space  of  a  fortnight  in  the  autumn 
vacation,  in  order  to  revise  the  forms  of  proceeding  in  the  said  Court,  and  by  an  Act  or  Jctsof 
Sederunt  to  regulate  the  said  forms.  What  has  occasioned  so  palpable  a  neglect  of  this 
most  vital  duty,  which  the  mass  of  confusion  the  Acts  of  Sederunt  exhibit  clearly  proves 
to  have  taken  place,  Your  Committee  have  not  ascertained. 

The  Counsel  who  have  been  examined  before  the  Committee  all  agree  that  the  present 
number  of  Thirteen  Judges  should  not  be  diminished. 
The  Writers  to  the  Signet  and  Solicitors  generally  allege  the  contrary. 

Of  Writers  to  the  Signet  and  Solicitors,  Six  have  been  examined  by  Your  Committee;  Q.  uya.  1180, 
of  these,  Four  have  declared,  in  decisive  terms,  their  conviction  of  the  propriety  of  diminish-  1181.  1186. 1203. 
ing  the  number  of  Judges  from  Thirteen  to  Nine,  and  abolishing  oneot  the  Inner  Chambers,  la^a.  2679.  1683. 
provided  the  forms  of  practice  shall  be  better  defined  and  regulated,  which  all  the  Six  agree 
may  very  easily  be  done ;  and  that  increased  daily  hours  of  sitting  and  the  length  of  sessions 
requisite  should  be  provided  for. 

The  supporters  of  this  plan  have  given  their  reasons  at  great  length  to  Your  Committee, 
to  which  The  House  is  referred ;  and  they  have  uniformly  adhered  to  their  opinions,  and 
to  the  reasons  upon  which  these  have  been  ounded^  although  ably  examined  at  great  length 
to  test  their  value. 

On  the  other  hand,  the  Counsel,  as  is  quite  natural,  have  unanimously  declared  their  Q.  74. 78. 143  198. 
belief  in  the  propriety  of  continuing  the  present  number  of  Thirteen  Judges  and  Two  369.  757.  803. 
Courts  of  Review,  alleging  there  is  ample  employment  for  all  of  them;  but  they  have  not  1257.  1630.  1646. 
referred  to  Returns  or  produced  calculations  in  support  of  this  opinion.    They  also  think  3436.  3623.  2814. 
that  the  sessions  or  daily  sittings  do  not  require  to  be  lengthened ;  and,  in  short,  have  said 
explicitly,  that  the  main,  if  not.  the  only,  improvement  of  which  the  Courts  and  the  prac- 
tice therein  is  susceptible,  is  a  more  patient  and  ample  hearing  of  Counsel  before  the  Inner 
Chambers. 

The  Writers  to  the  Signet  and  Solicitors  also  agree  in  the  necessity  of  ample  discussion 
in  the  Inner  Houses ;  but  they  allege  that  the  delays  and  expense  of  the  Court  of  Session 
practice,  with  the  late  improvements,  and  greater  cheapness  of  obtaining  justice  in  the 
Sheriff  or  County  Courts,  and  the  manner  in  which  Counsel  absent  themselves  when  causes 
are  in  process,  are  the  main  reasons  of  the  decrease  of  business  and  increasing  dissatisfac- 
tion with  me  Court  of  Session. 

For  it  is  in  evidence,  that  such  are  the  delays,  and  such  is  the  expense,  in  the  Court  of 
Session,  that  disputes  amounting  to  Twenty,  Thirty  or  Forty  Pounds,  will  have  been 
managed  with  great  economy  ana  expedition,  if  terminated  in  Two  years,  at  a  cost  on  an 
average  of  Fifty  or  Sixty  Pounds  to  parties. 

It  is  proper  to  state,  that  the  cases  here  alluded  to  are  quite  distinct  from  those  which 
private  parties  have  been  involved  in,  to  settle  doubtful  or  disputed  points  in  Acts  of  Parlia- 
ment, Acts  of  Sederunt,  or  Rules  of  Court. 
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The  preponderating  weight  of  evidence  is  in  favour  of  continuing  the  present  number  of 
Judges,  vtrhile,  at  the  same  time,  there  has  been  a  mass  of  testimony  in  &vour  of  a  reduc- 
tioHi  elicited  from  vntnesses  vfho  have  been  engaged  for  many  years  in  the  daily  practice  of 
the  Courts,  and  yfho  have  no  personal  interest lin  the  number  of  Judges  and  therefore  their 
opinions  are  worthy  of  the  most  careful  consideration. 

These  opmions  nave  been  gravely  stated  and  ably  maintamed ;  and  it  is  for  The  House, 
to  decide  on  their  value  and  importance,  with  a  view  to  future  arrangements. 

However  great  the  discrepancy  may  be  with  respect  to  the  evidence  offered  on  this  im* 
portant  part  of  the  ^quinr*  it  has  given  Your  Committee  the  greatest  satis&ction  to  find  thai 
no  witness  has  in  the  slightest  degree  glanced  at,  and  far  less  impugned,  the  integrity  of  any 
of  the  Judges ;  for  it  is  neither  the  Law  nor  its  propotmders  which  they  allege  to  befauUy^  but 
the  System  oiia  Pbaoticb  of  the  Courts. 

With  a  view  to  improve  tne  rules  and  forms  of  Court,  to  relieve  the  Judges  of  every  duty 
not  strictly  judicial,  to  provide  against  the  present  obstructions  to  business,  to  procure 
extended  daily  and  sessional  sittings,  and  a  more  strict  compliance  with  the  rcommendations 
of  former  Commissioners  and  Committees  on  these  points,  it  appears  to  be  imperative  that 
measures  should  be  adopted  with  the  least  possible  delay,  in  oraer  to  accomplish  improve- 
ments so  evidently  necessary  for  removinjg  the  already  formed  and  growing  dissatismction 
and  distrust  vnth  the  most  valuable  institution  of  every  country,  viz.  its  Judicial 
Establishment. 
Q-  963. 1362.  Your  Committee  is  therefore  of  opinion,  that  it  vidll  not  be  advisable  to  diminish  the 

1673. 1818  1880.    number  of  Judges,   until  the  suggestions  and  recommendations  to  be   found   in  former 
1500,  1901,  Reports  and  in  this  Report  have  been  adopted;  when  this  shall  have  been  effected,  Your 

Committee  confidently  anticipate  that  thepresentnumber  of  Judges  may  be  diminished  from 
Thirteen  to  Nine,  with  one  (Jourt  of  Review  only,  thereby  ensuring  to  Scotland  the  uniform 
mity  of  decisions  which  one  Court  of  Review  would  afford,  and  which  probably  would  be 
attended  with  a  large  decrease  in  the  number  of  Appeals  to  the  House  of  Lords,  and  a  saving 
to  the  country  of  not  less  than  18,000  /.  a  year. 

To  accompUsh  the  improvements  which  are  evidently  necessary,  an  Act  or  Acts  of  Parlia- 
ment vrill  be  required,  as  well  as  a  careful  revision  of  the  Acts  of  Sederunt  of  the  Court 
of  Session,  under  which  the  forms  of  procedure  are  regulated,  through  the  want  of  both 
of  which  it  would  appear  that  the  delay  expense  and  dissatisfaction  now  attendant 
on  litigation,  so  universally  complained  oi^  has  in  some  measure  been  brought  upon  the 
people. 

Bearing  in  mind  all  the  foregoing  facts  and  circumstances,  it  appears  to  Your  Committee 
that  the  Uourt  of  Session  should  remain  for  a  short  time  as  at  present  constituted,  but 
ought  to  receive  with  due  despatch  every  facility  which  can  be  devised  for  simplifying  and 
improving  the  practice,  and  thereby  give  confidence  in  tlie  administration  of  justice,  and 
bring  back  to  the  Supreme  Law  Court  of  Scotland  that  full  share  of  business  which  ought 
to  flow  into  the  highest  tribunal  of  every  country ;  to  accomplish  which.  Your  Committee 
earnestly  recommend  that  no  means  should  be  left  untried,  nor  any  measures  unresorted  to 
by  Parliament  and  by  the  Court,  which  are  likely  to  effect  so  desirable  a  consummation. 

Under  all  the  circumstances  of  the  case.  Your  Committee  is  of  opinion,  that  the  Oovem-r 
ment  is  warranted  in  filling  up  the  present  vacancy  on  the  Bench. 

Your  Committee  beg  to  observe,  that  after  all  the  facts  and  circumstances  which  have 
been  brought  out,  there  probably  never  was  a  time,  in  the  whole  history  of  the  Court  of 
Session,  vmen  the  filline  up  of^  a  vacant  chair  could  be  more  identified  than  now  with 
the  interests  of  the  people  of  Scotland,  in  the  wise  selection  for  which  they  are  so  deeply 
concerned. 

It  is  the  decided  opinion  of  Your  Committee,  that  it  is  desirable  in  every  respect  for  the 
Ministers  of  the  Crown  to  keep  these  facts  and  circumstances  steadily  in  view,  and  to  bear 
in  mind  that  the  person  now  to  be  appointed  should  be  possessed,  not  only  of  the  highest 
legal  acquirements,  but  that  he  should  combine  vrith  these,  wisdom  and  sound  discrimi- 
nation to  an  eminent  degree,  so  that  old  habits  and  prejudices  may  be  fearlessly  set  at 
nought,  and  long-neglected  duties  be  performed  henceforth  with  energy  and  precision^ 
and  so  evince  an  earnest  desire  to  set  a  good  example,  by  the  complete  and  efficient  dis- 
charge of  the  high  and  important  duties  entrusted  to  him. 

Your  Committee,  in  conclusion,  would  therefore  earnestly  recommend  that  every  care 
be  taken  to  secure  such  a  choice,  the  more  so,  as  it  will  unequivocally  exhibit  to  the  people 
of  Scotland,  the  great  anxiety  and  desire  Her  Majesty's  Ministers  have  to  remove  and 
dispel,  as  far  as  may  be  in  their  power,  the  distrust  and  dissatisfaction,  which  unhappily 
has  been  too  clearly  snown  to  exist,  vrith  the  present  mode  of  administering  justice  in  the 
highest  tribunal  in  Scotland. 
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Mercuriiy  ii""  die  Martiiy  1840. 

Sir  Charles  Grey. 
Mr.  Wallace. 
The  Lord  Advocate. 
Mr-  Pigot. 
Mr.  Horsman. 
Lord  Teignmouth. 


Dr.  Lushington. 
Sir  William  Rae. 
Mr.  Fox  Maule. 
Sir  Robert  Inglis. 
Dr.  Stock. 
Mr.  Bwart. 


Mr.  Fox  Maule. 
Mr.  Wallace. 
Dr.  Lushington. 


Lun3i^  i^""  die  Aprilisy  1840. 

I  Dr.  Stock. 

I  The  Lord  Advocate. 


Mercuric  is'dieAprilis,  1840. 


The  Lord  Advocate. 
Dr.  Stock. 
Sir  Charles  Grey. 
Loi*d  Tei^mouth. 
Dr.  Lusmngton. 


Mr.  WaHace. 

Mr.  Serjeai^t  Jackson. 

Mr.  Ewart. 

Sir  Robert  Ii^lis. 


Mercuriiy  29*  die  AprUiSj  1 840. 


Mr.  Fox  Maule. 
Dr.  Lushin^n. 
Sir  Robert  Inglis. 


Dr.  Stock. 

The  Lord  Advocate. 


Mr.  Fox  Maule. 
Mr.  Ewart: 
Lord  Teignmouth. 
Mr.  Wallace.  " 


Veneris^  8*  die  Maiiy  1840. 

Sir  William  Rae. 
The  Lord  Advocate. 
Mr.  Serjeant  Jackson. 


Luna,  11*  die  Maii,  1840. 


Mr.  Fox  Maule. 
Lord  Teignmouth. 
Sir  William  Rae. 
Mr.  Serjeant  Jackson. 
Dr.  Stock. 
Sir  Charles  Grey. 


Mr.  Wallace. 
Dr.  Ludiington. 
The  Lord  Advocote. 
Mr.  Ewart. 
Mr.  Horsman. 


Mercurit^  \y  die  Maii^  1840. 


The  Lord  Advocate. 
Dr.  Lushington. 
Sir  Charles  Grey. 
Mr.  Serjeant  Jackson. 


Mr.  Wallace. 
Dr.  Stock. 
Mr.  Ewart. 


Lurue^  1 8*"  die  Maii,  1 840. 


Mr.  Fox  Maule. 
Mr.  Wallace. 
Mr.  Serjeant  Jackson. 
Mr.  Evrart. 


Dr.  Lushington. 
Sir  Charles  Grey. 
The  Lord  Advocate. 
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MINUTES    OF    EVIDENCE. 


Mercurii,  IS""  die  Martiif  1840. 


MEMBERS   PRESENT 


Mr.  Pigot. 

Mr.  Wallace. 

The  Lord  Advocate. 

Sir  Charles  Grey. 

Sir  Thomas  Dyke  Acland. 

Mr.  Horsman. 


Dr.  Stock. 

Mr.Ewart 

Sir  Robert  Harry  Inglis. 

Lord  Teigninoath, 

Sir  WUUam  Rae. 


The  Hoy.  FOX  MAULE  in  the  Chair. 


The  Right  Hon.  the  Lord  Advocate  of  Scotland,  a  Member  of 

the  Committee,  Examined. 

• 

1..  Chairman.]  YOUR  Lordship  is  Lord  Advocate  of  Scotland  ? — I  am.  The  Rt  Hod.  the 

2.  How  long  has  j-our  Lordship  been  in  practice  at  the  bar  of  Scotland  ? — I     ^^^  Advocate. 

passed  in  1812,  and  have  been  in  practice  ever  since.  JTI     7~r 

«Tii  itii/Y-         .-▼^Ai  ^Ai  *•  March  1040. 

3.  How  long  have  you  held  the  office  of  Lord  Advocate  r — About  a  year. 

4.  During  the  period  you  have  practised  at  the  bar,  particularly  of  late  years, 
your  station  has  been  among  the  first  rank  of  advocates  at  the  bar? — I  believe  I 
may  say  yes. 

5.  You  have  been  engaged  in  most  of  the  principal  and  important  causes  that 
have  been  heard  before  the  Court  of  Session  in  Scotland  ? — Latterly  I  Jiave. 

6.  Will  you,  from  your  experience  of  the  bar  of  Scotland,  give  information  to 
the  Committee  of  the  nature,  tlie  extent  of  jurisdiction,  and  the  duties  of  the  Court 
of  Session  in  Scotland  ? — ^That  is  a  very  large  question ;  but  I  suppose  the  Com^ 
mittee  wish  it  to  be  answered  generally.  The  jurisdiction  of  the  Court  of  Session 
extends  to  all  civil  cases  of  every  description  whatever,  including  all  Consistoriai 
and  Admiralty  cases.  In  the  more  important  civil  cases,  particularly  those  touch- 
ing real  property  and  consistoriai  and  admiralty  cases,  it  has  exclusive  jurisdic- 
tioD ;  in  all  other  cases,  with  exceptions  not  worth  noticing,  such  as  small  debtft 
cases,  it  exercises  a  jurisdiction  of  review  as  well  as  an  original  jurisdiction  ;  So 
that  all  civil  cases,  either  in  virtue  of  the  original  jurisdiction  or  the  jurisdiction  of 
review,  come  under  the  cognizance  of  the  Court  of  Session ;  and  of  course  the 
duties  of  the  judges  of  the  Court  of  Session  extend  to  the  preparation  of  those 
cases,  and  to  their  decision,  including  the  discussion  before  judgment  b  pro- 
nounced. No  case  can  be  brought  before  the  Court  of  Session  originally,  where 
the  value,  if  there  is  a  conclusion  for  money,  is  under  25/.;  such  cases  must  go 
before  the  sheriff;  but  the  judgment  of  the  sheriff  may  be  reviewed  by  the  Court 
of  Session. 

7.  You  have  stated  the  nature  and  extent  of  the  duties  of  the  Court  of  Session, 
and  the  jurisdiction  of  the  Court  of  Session ;  will  you  state,  for  the  information  of 
Ihe  Committee,  the  constitution  of  the  Court  of  Session  and  the  |^neral  arrange- 
ment of  the  court? — In  ansuering  that  question  I  shall  go  back  a  little  way,  but 
shall  detain  the  Committee  a  very  short  time  in  doing  so.     Before  the  year.  t8oS| 

0,45.  A  when 
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18  March  1840. 


2  MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

when  the  Court  of  Session  ultimately  decided  a  case,  the  whole  15  judges  might 
have  sat  together,  and  the  quorum  of  the  court  was  nine.  Cases  were  prepared 
and  decided  in  the  first  instance,  at  least  the  greater  number  of  cases,  before 
the  Lord  Justice  Clerk  or  one  of  the  puisne  judges,  who  sat  in  the  outer  house, 
in  certain  rotation,  and  from  the  decision  of  those  individual  judges  so  sHting  in 
the  outer  house,  there  was  an  appeal  by  review  to  the  inner  house,  who  decided 
them,  sitting  together  to  the  number  of  15,  or  with  a  quorum  of  nine.  Then  the 
business  of  the  Court  of  Session,  which  is  done  in  what  is  called  the  Bill 
Chamber  (of  which  I  shall  speak  afterwards),  was  done  by  the  puisne  judges,  also 
in  rotation^  By  an  Act  of  Parliament  which  was  passed  in  1808,  the  48th  of 
George  the  Third,  chapter  151,  the  Court  of  Session  was  divided  into  two  divisions ; 
the  President  and  seven  puisne  judges  making  one  division,  and  the  Justice  Clerk 
and  six  puisne  judges  making  the  other;  and  the  13  puisne  judges  officiated  in  the 
outer  house  as  judges  ordinary ;  they  tried  eases  in  the  first  instance,  and  from 
their  decision,  according  as  they  were  appealed  from  to  one  division  or  the  other, 
there  lay  an  appeal  to  the  decision  to  which  the  appeal  was  made,  and  the  judges 
of  that  division  decided  it,  four  being  a  quorum.  In  1 81 0,  by  the  statute  of  the  50th 
of  George  the  Third,  chapter  112,  the  divisions  of  the  Court  of  Session  were  re- 
duced to  five  judges  each,  the  President  and  four  judges  making  one  division,  and 
the  Justice  Clerk  and  four  other  judges  making  the  second  division ;  the  three  junior 
judges  of  the  first  division  and  the  two  junior  judges  of  the  second  division  acting 
in  rotation  as  permanent  ordinaries  for  the  respective  divisions ;  and  the  quorum 
of  the  judges  in  the  inner  houses  was  by  that  statute  reduced  from  four  to  three. 
The  number  of  judges  still  remained  the  same,  five  in  each  division  and  five 
officiating  in  the  outer  house,  and  they  might  call  in  a  lord  ordinary  to  decide  in 
the  event  of  an  equality.  Then  by  the  6th  of  George  the  Fourth,  chapter  120,  the 
judges  of  the  two  inner  houses  were  reduced  to  four,  the  Lord  President  and  the 
three  senior  puisne  judges  forming  the  first  division,  the  Justice  Clerk  and  the  three 
next  senior  puisne  judges  forming  the  second  division,  and  the  seven  jtmior  judges 
were  made  permanent  lords  ordinary,  three  being  fixed  to  one  division  and  three 
to  the  other  division,  and  one  remaining  as  ordinary  on  bills. 

8.  Sir  W.  Rae.^  Was  that  arrangement  suggested  by  any  commission  7-^ It 
was. 

9.  Was  that  commission  a  Parliamentary  commission  ? — It  was. 

10.  Have  you  any  recollection  of  the  individuals  who  composed  that  commission  ? 
— -I  cannot  now  repeat  the  names  of  all  the  commissioners ;  they  will  be  found  in 
the  report,  which  is  on  the  table  of  the  Committee.  By  a  subsequent  statute,  the 
11th  of  George  the  Fourth,  and  the  1st  of  William  the  Fourth,  chapter  69,  two  of 
the  lords  ordinary  were  struck  off;  that  is  to  say,  it  was  determined  by  that  statute, 
that  upon  their  death  or  resignation,  the  appointment  should  not  be  renewed  ;  that 
reduced  the  number  of  the  judges  to  13,  leaving  the  President  and  three  in  th6 
first  division,  the  Justice  Clerk  and  three  in  the  second  division,  and  five  in  the 
outer  house ;  four  as  permanent  lord  ordinaries ;  two  attached  to  each  division,  and 
one  as  the  ordinary  of  the  bills.  That  is  the  present  constitution  of  tlie  Court 
of  Session,  with  this  exception,  that  by  the  2d  and  3d  of  Victoria,  chapter  36, 
the  lords  ordinary  are  no  longer  attached  to  a  particular  division,  but  all  the 
lords  ordinary  belong  indiscriminately  to  the  two  divisions.  The  Court  of  Session, 
therefore,  now  consists  of  two  divisions,  called  the  "  inner  houses,"  each  having  four 
judges,  and  of  five  lords  ordinary  sitting  in  what  is  called  the  *•  outer  house ;"  the 
lord^  ordinary  sit  separately,  and  the  two  divisions  sit  in  separate  chambers ;  the 
two  divisions  are  of  co-ordinate  jurisdiction  in  all  respects,  and  there  is  no  appeal 
from  one  division  to  the  other ;  whenever  a  division  decides  a  case,  it  decides  it 
finally  in  the  Court  of  Session  ;  in  cases  of  a  difference  of  opinion,  or  in  cases  of 
great  difficulty,  either  division  is  entitled  to  call  in  the  opinion  of  the  consulted 
judges,  and  in  those  cases  the  division  calling  in  the  opinion  of  the  consulted 
judges  must  decide  according  to  the  majority  of  the  consulted  judges ;  but  with 
that  exception,  both  divisions  are  of  co-ordinate  jurisdiction ;  and  either  division 
deciding  a  case  decides  it  finally  in  Jthe  Court  of  Session,  there  being  no  appeal 
irom  one  to  the  other ;  causes  coming  into  the  Court  of  Session,  for  the  most  part, 
are  prepared  before  the  lords  ordinary,  and  they  are  not  only  prepared  before  tbD 
lords  ordinary  according  to  the  form  of  pleading  provided  by  the  statute  of  the 
6th  of  George  the  Fourth,  chapter  1 20,  but  they  are  decided  by  them  in  the  first 
initance,  and  then,  the  Lord  Ordinary  having  decided  the  case,  there  lies  an  appeal 
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from  bim  to  either  division  of  the  court ;  if  that  appeal  is  not  taken  within  a  certain 
time,  the  case  as  decided  by  the  Lord  Ordinary  becomes  final,  and  his  decree  is  held 
to  be  a  decree  of  the  Court  of  Session,  and  is  not  even  subject  to  an  appeal  to  the 
House  of  Lords,  because  no  case  can  be  appealed  to  the  House  of  Lords  that 
bas  not  been  appealed  to  one  of  the  divisions,  and  decided  by  that  division. 

11.  Sir  J{.  H.  Inglk.']  Can  your  Lordship  state  what  proportion  of  appeals  to 
the  House  of  Lords  may  have  been  stopped  by  the  process  to  which  you  have  now 
called  the  attention  of  the  Committee  ? — One  very  important  class  of  appeals  was 
entirely  stopped  by  the  different  arrangements  contemplated  in  those  statutes^ 
partly  by  the  introduction  of  the  jury  court,  and  partly  by  another  legiriative 
enactment,  viz.,  that  there  8lK)uld  be  no  appeal  in  certain  cases,  where  there  were 
proofs  taken  upon  commission,  and  where  the  Court  of  Session  were  required  to 
make  findings  in  fact,  exhausting  the  facts  of  the  case,  just  as  in  Englacul  in  the 
case  of  a  special  verdict;  from  those  findings  there  was  no  appeal  to  the  House 
of  Lords,  but  the  Court  of  Session  and  the  House  of  Lords  dealt  with  those 
findings  as  conclusive  in  fact,  so  that  the  only  matter  that  remained  to  be  d^er- 
mined  was  the  law  of  the  case.  I  cannot  state  the  efiect  that  this  has  had  in  the 
diminution  of  the  number  of  appeals ;  it  must  have  been  v^y  considerable^  because 
it  struck  at  a  class  of  cases  which  used  to  be  the  subject  of  appeal. 

12.  1^1.  Stock.']  How  long  since  has  that  arrangement  been  introduced? — 
The  Jury  Court  was  introduced  in  1815,  and  that  decided  a  great  number  of 
oases ;  I  think  the  latter  part  of  the  arrangement  was  introduced  by  the  statute 
of  1825. 

13.  Chairman.']  You  have  stated  that  the  causes  are  all  prepared  before  the 
lords  ordinary  ?^- Yes,  and  decided  by  them ;  and  from  their  decision  there  lies 
an  appeal. 

14.  Will  you  state  the  mode  in  which  the  causes  are  heard  before  the  Lord 
Ordinary  ? — ^There  was  a  very  great  change  introduced  into  the  proceedings  in  the 
Court  of  Session  by  that  statute  of  the  6th  of  George  the  Fourth,  chapter  \  20.  The 
great  object  of  that  statute  was  to  accomplish  a  change,  which  I  think  it  is  of  the 
utmost  consequence  to  have  thoroughly  introduced,  and  carried  much  further  than 
it  bas  yet  been  carried,  that  of  substituting  parole  pleadings  for  the  printed  and 
written  pleadings  which  previously  existed,  because  before  that  statute  all  cases 
got  into  writing  or  printing.  In  some  stages  they  might  have  been  decided  upon 
debate;  but  even  after  they  were  decided  upon  debate,  it  was  in  the  power  of 
either  party  to  give  in  a  writtten  argument,  and  then  the  decision  proiK>unced 
upon  that  written  argument  was  taken  to  the  inner  house  upon  another  written 
argument.  In  cases  of  great  importance  the  court  was  in  the  habit  of  ordering 
what  was  called  a  hearing  in  pFesence ;  that  is,  a  solemn  vivd  voce  discussion  p 
bat  except  in  those  cases,  and  with  the  exception  of  those  observations  which 
either  of  the  senior  counsel  in  the  case  might  have  thought  it  necessary  to  make,: 
in  addition  to  the  written  or  printed  arguments  which  were  under  the  consideration- 
of  the  inner  house,  tiie  whole  of  the  cases  prior  to  1825  were  decided  upon  written 
or  printed  pleadings. 

15.  Dr.  Stock.]  Where  the  parties  wished  to  bring  the  relevancy  of  any  pleading 
before  the  judge,  was  that  done  by  formal  exception,  as  in  our  courts  of  equity  ?-^ 
It  was  done  by  a  paper  that  was  called  a  representation  in  the  outer  house. 

16.  A  condescendence  was  not  used  ? — A  condescendence  might  be  ordered  for 
tbe  purpose  of  stating  matter  of  fact. 

17.  If  the  party  thojught  his  interests  aggrieved  by  an  improper,  or  informal,  or 
insufficient  statement  of  the  facts,  what  was  the  form  that  he  adopted  ?-~The  case 
came  into  court  upon  a  summons ;  the  defence  was  put  in ;  and  the  defences  were* 
at  that  time  very  meagre  indeed,  more  meagre  than  they  are  now ;  then  it  caaM) 
before  the  Lord  Ordinary,  and  the  Lord  Ordinary  might  pronounce  a  judgment 
dismissing  the  action,  or  a  judgment  in  the  terms  of  the  summons  upon  hearings 
counsel,  witliout  ordering  any  further  papers  at  all ;  or  he  might  order  one  or 
other  of  the  parties  to  condescend.  If  he  had  done  .so,  that  order,  and  generally^ 
any  jodgmeut  he  might  have  pronounced,  whether  in  the  form  of  procedure  or  on 
the  merits,  would  have  been  subject  to  be  brought  under  his  review  by  a  repre^* 
•entation;  and  that  representation  might  have  been  a  long-written  argument. 
If  he  had  decided  upon  that  representation,  the  party  against  whom  he,  decided 
was  entitled  to  give  in  another .  representation ;  and  either  party  was  entitled  to 
go.  on  representing  (and  sometimes  we  had  cross-representations)  till  there  were 
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two  consecutive  judgments  agreeing ;  when  there  were  two  consecutive  judgments^ 
the  case  was  final  before  the  Lord  Ordinary. 

18-19.  Were  those  points  heard  upon  parole  arguments  before  the  judge? — 
Never,  unless  he  ordered  it.     He  might  order  it  with  a  view  to  explanation  or 
further  argument ;  but  it  was  scarcely  ever  done.    The  case  was  always  decided 
upon  written  pleadings,  which  the  judge  perused  at  home.     This  was  the  old  sys- 
tem,  which  was  held  to  be  a  great  grievance,  and  which  was  altered  by  the  statute* 
When  the  Lord  Ordinary  had  pronounced  two  consecutive  judgments,  the  party 
who  thought  himself  aggrieved  presented  a  petition  to  the  inner  house ;  and  when 
that  was  moved  at  the  bar,  it  might  have  been  opposed  as  a  petition  not  worthy 
to  be  answered ;  but  in  general,  of  course,  it  was  ordered  to  be  answered,  and 
the  answers  were  put  in.    Then  the  judges  perused  the  petiticm  and  answer  at 
home,  and  the  case  was  put  out  for  decision,  and  it  was  open  for  either  party  to 
make  an  additional  statement ;    but  that  additional  statement  was  never  made 
with  great  effect,  because  it  was  made  to  judges  who  had  already  perused  the 
written  argument,  who  came  to  court  with  their  minds  very  much  made  up,  and 
in  a  state  in  which  few  counsel  would  think  it  useful  to  say  a  great  deal  in  at« 
tempting  to  remove  the  impression.     After  that  decision  was  pronounced,  the 
party  was  entitled  to  give  in  a  second  petition ;  and  in  the  same  manner  in  the. 
inner  house,  the  parties  might  have  petitioned  till  the  judges  had  pronounced  two 
consecutive  judgments,  and  then  the  case  was  at  an  end  in  the  Court  of  Session, 
and  there  was  no  remedy  but  an  appeal.     But  prior  to  the  introduction  of  jury 
trial  the  appeal  was  both  in  fact  and  in  law.     This  state  of  thin^  was  held  to  be> 
a  very  great  abuse;  it  made  proceedings  almost  interminable ;  it  made  litigMion 
very  vexatious  and  expensive ;  it  was  oUierwise  not  satisfactory  in  many  respects. 
The  object  of  the  statute  of  the  6th  Geoi^e  the  Fourth,  chapter  120,  was  to  do 
away,  in  a  great  measure,  with  this  system  of  printed  argument,  and  to  subtti* 
tute  for  it  parole  argument.     That  statute  of  1825  introduced  among  other  im- 
provements this,  that  there  should  be  only  one  judgment  of  the  Lord  Ordinary 
upon  the  cause  or  any  point  of  it,  and  only  one  judgment  of  the  inner  house; 
that  you  should  not  require  two  consecutive  judgments,  and  there  should  be  no 
power  of  bringing  the  Lord  Ordinary's  judgment  in  review  before  himself,  or 
anj  judgment  of  the  inner  house  in  review  before  the  inner  house.  It  produced  also 
this  arrangement,  that  it  attempted  to  obtain  by  the  machinery  which  that  sta- 
tute  made,  more  regular  pleading,  in  which  the  parties  should  state  distinctly 
and  separately,  from  the  argument,  the  facts  on  which  they  respectively  relied, 
and  also  the  pleas  of  law,  as  they  are  termed,   applicable  to   those  fects«   by 
which  they  meant  to  support  the  action  or  the  defence ;  so  tiiat  the  ordinary 
course  taken  was  this,  that  the  summons,  which  is  the  usual  writ,  was  met  by 
defences ;  if  the  parties  were  satisfied  that  the  summons  and  defences  contained 
a  suflBcient  statement  of  their  facts  respectively,   and    also    of  the  law  upon 
which  they  relied,  then  what  is  called  *Hhe  record"  was  closed  upon  the  sum-» 
mons  and  defences,   and  after  the  record  was  so  closed,  the   case  was  argued 
and  decided  by  the   Lord   Ordinary  and  the  inner-house ;   if  that  summons  or 
and  defence  were  not  held  to  be  sufficiently  explicit,  or  sufficiently  dbtinct  and 
enlarged  in  the  statement  of  the  fact,  then  the  one  party  or  the  other  was  required 
to  give  in  a  condescendence ;  that  condescendence  was  answered ;  there  was  a 
revision  of  the  condescendence  till  the  parties  were  satisfied  that  the  several  state- 
ments of  fact  were  properly  made,  and  then  the  record  was  closed,  and  the  case  was 
decided,  first,  by  the  Lord  Ordinary,  and  then  by  the  inner-house.    The  purpose  of 
the  statute  of  1 825  was,  that  the  decree  should  be  pronounced  upon  parole  argument^, 
proceeding  upon  the  basis  of  those  papers  so  adjusted  ;  but  it  reserved  power  to  the 
Lord  Ordinary  and  the  court,  if  they  chose,  to  order  what  was  termed  *^  minutes  of 
debate  or  cases,"  namely  a  full  written  argument  upon  the  case,  before  they  pro* 
nounced  their  judgment.    Suppose,  for  instance,  a  case  is  heard  before  the  Lord  Or- 
dinary, and  the  Lord  Ordinary  is  of  opinion  that  it  is  an  important  case  in  point  of 
law,  that  it  involves  principles  of  great  importance,  and  he  wishes  to  have  it  more 
deliberatelv  considered,  and  to  see  it  stated  in  writing,  he  may  do  so  before  he  decides; 
and  then  tlie  cases  which  are  laid  before  him  must,  in  the  event  of  an  appeal,  be  laid 
before  the  inner-house ;  in  the  same  way  the  inner-house  may,  after  parole  arga-^ 
ment,  say  '^  We  shouhl  like  to  see  a  full  written  argument  upon  the  case,"  and  it  is  m 
their  power  to  order  a  written  argument;  in  short,  it  was  felt  that  we  were  in  % 
state  of  transition,  that,  as  regardecl  those  judges  who  had  been  used  to  give  their 
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epimon  upon  written  arguments,  that  you  were  making  a  great  change  by  sub- 
stituting parole  arguments,  and  that  minds  that  had  been  trained  to  judicial  d^isioa 
vpon  one  course  of  things  might  not  be  able  to  decide  upon  the  other  course 
of  things,  and  therefore  there  was  a  power  reserved  to  the  judges,  by  tbe 
statute,  of  doing  that  which  had  been  done  by  the  former  practice  of  the  Court  of 
Session — which  I  believe  does  not  exist  in  the  courts  of  England,  where  they 
decide  no  cases  on  written  argument 

so.  Sir  fF.  Roe.] — ^Express  permission  is  given  by  the  statute  to  the  court  to 
order  a  written  argument? — Yes. 

21.  Dr.  Stock.'] — What  is  the  form  of  the  summons? — If  a  summons  b  very 
well  drawn,  it  is  a  very  logical  and  syllogislical  writ ;  it  sets  forth  who  the  party  is 
who  pursues ;  it  sets  forth  tbe  ground  of  action,  in  fact  draws,  with  reference  to 
that,  the  conclusions  in  law,  and  it  makes  the  demand  of  the  party. 

22.  In  cases  of  an  ordinary  nature  is  there  a  prescribed  form  f — Not  actually  a 
prescribed  form  of  words.  There  are  known  and  received  styles*  There  are  cer- 
tain styles  for  peculiar  forms  of  action. 

23.  The  summons  does  not  run  into  any  detail  of  the  facts? — It  may  run  into  a 
very  great  detail  of  facts,  and  sometimes  it  is  a  great  advantage,  because  it  saves 
condescending ;  and  all  the  parties  who  are  anxious  for  the  improvement  of  the 
system  introduced  by  the  statute  of  the  6th  of  George  the  Fourth  are  anxious  to 
have  the  summons  and  defences  so  full  that  parties  may  close  the  record  without 
further  discussion. 

24.  It  is  in  tbe  discretion  of  the  plaintiff  who  brings  the  action,  and  his  counsel, 
la  what  extent  the  summons  shall  contain  a  specification  of  the  facts  of  the  case? 
«^Very  much  discretionary ;  only  he  will  run  the  risk  of  having  his  action  cast  out 
unless  lie  gives  a  relevant  statement  of  the  facts  to  bear  out  his  conclusions ;  but  a 
pany  may  make  a  relevant  statement  with  a  very  meagre  statement  of  facts. 

25.  mv.fVallace.']  Is  there  not  a  great  discrepancy  between  the  mode  of  pre- 
paring summonses  ? — Yes,  there  is  a  great  difference. 

26.  Is  not  that  one  of  the  alleged  causes  of  so  much  uncertainty,  as  well  as  delay 
in  decisions  ? — No,  I  am  not  aware  of  that ;  there  is  no  doubt  a  great  dilierence ; 
you  have  good  and  bad  ;  again,  you  have  parlies  that  keep  back  their  case  and 
parties  that  bring  it  out  at  first ;  but  a  bad  summons  leads  necessarily  to  a  conde^ 
acendence  and  to  some  extent  of  pleading;  I  think  that  but  for  the  jealousy  that 
was  entertained  of  the  Court  of  Session  making  Acts  of  Parliament  for  their  own 
proceedings,  we  should  have  derived  a  great  deal  more  benefit  from  that  statute  of 
tlie  6th  of  George  the  Fourth,  chapter  1 20,  than  we  have.  Because  their  hands  were 
tied  down  so  strictly  to  the  particular  form  of  proceeding  laid  down  by  that  statute, 
they  have  been  prevented  from  making  rules  and  regulations,  the  benefit  of  which 
would  have  been  felt  by  the  whole  profession,  but  which  rules  could  not  be  brought 
into  operation  without  a  statute.  As  regards  rules  and  regulations  declaring 
principles  of  law,  to  which  the  court  intended  to  give  application  in  cases  that 
casae  before  them,  I  think  that  is  a  dangerous  principle,  and  has  not  been  in  use 
for  a  long  time;  but  with  respect  to  acts  of  sederunt  regulating  the  course  of  pro- 
ceeding, such  as  the  rules  of  practice  in  the  courts  in  England,  I  think  it  is  a  pity 
that  that  particular  statute  has  bound  tbe  court  down  so  tightly  tliat  they  have  been 
unable  to  improve  their  proceedings  in  a  great  many  respects. 

27.  Sir  W.  Roe.]  You  mentioned  the  old  practice  of  acts  of  sederunt,  containing 
matters  and  principles  of  law  ;  has  that  practice  ceased  ? — It  has. 

28.  Within  what  period  has  it  ceased  ? — A  great  many  years  back  there  was  a 
strcM^  feeling  about  it ;  indeed  it  never  did  prevail  to  the  extent  that  it  was  said  to 
farevaiL 

29.  Has  it  existed  to  any  extent  since  you  came  to  the  bar  ? — I  think  not* 

-  30.  Dr.  Stock."]  Is  a  summons  authenticated  by  any  form  of  tlie  court ;  does  it 
fp  out  under  seal  ? — Yes,  it  is  a  writ  that  issues  under  a  particular  seal,  under 
what  they  call  the  signet ;  and  all  those  papers  that  I  have  referred  to,  the  summons* 
tbe  condescendence,  the  revised  condescendence,  and  the  answers,  are  all  authen- 
ticated l^  the  clerks  of  tbe  court.  They  are  regular  steps  of  tlie  proceedings,  which 
are  kept  by  the  officers  of  court,  and  sent  up  to  the  House  of  Lords  in  the  case  of 
an  appeal ;  the  only  writ  that  is  served  upon  any  party  is  the  summons ;  that  is 
tbe  original  writ  that  brings  the  parties  into  court,  and  there  is  no  occasion  for  any 

.  further  service. 

31.  Chairman.]  You  have  stated  that,  in  1825,  under  the  6th  of  Georgf  the. 

Fourth,  chapter  120»  a  great  change  was  made  in  the  mode  of  transacting  business 
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The  Rt.  Hon.  the  before  the  Court  of  Session,  by  the  substitution  of  parole  pleading  for  written  of 
Lord  Advocaie^  printed  papers ;  has  the  spirit  and  intention  of  that  Act  been  fully  carried  out  m 
the  mode  in  which  causes  are  heard  and  decided  in  the  first  instance  before  tha 
lords  ordinary  ? — My  own  impression  is,  that  that  Act  has  not  been  carried  out  so 
far  as  1  think  it  was  intended,  and  so  far  as  I  myself  personally  should  wish  to  see 
it  carried  ;  I  do  not  blame  the  judges,  or  any  body  for  that;  I  think  that  "cases" 
— but  not  certainly  without  the  concurrence  of  a  considerable  part  of  the  pro- 
fession— have  been  ordered  more  frequently  than  might  have  been,  although  every 
year  the  practice  increases,  upon  the  whole,  as  well  the  wish  of  the  judges  and 
the  wish  of  the  profession,  as  to  decide  the  case  upon  parole  pleading ;  I  think  the 
spirit  and  intention  of  the  Act  has  been  carried  out ;  but  too  many  printed  papers 
have  been  perhaps  ordered  ;  with  respect  to  the  parole  discussions  before  the  lords 
ordinary,  I  should  say  that  almost  from  the  commencement  ihey  have  been  ex- 
tremely satisfactory  to  the  profession ;  the  discussions  have  been  very  full. 

32.  Can  you  speak  also  to  the  satisfaction  which  such  parole  discussix)n  has 
given  the  public  ? — Yes,  I  think  it  has  given  the  public  satisfaction.  The  great 
objection  to  the  system  has  not  arisen  from  the  discussion  or  argument  of  counsel 
not  being  sufficient  before  the  lords  ordinary,  but  from  the  delay  and  expenses  in 
preparing  the  causes  in  the  terms  of  that  statute.  Addressing  myself  to  this  point, 
namely,  after  the  record  has  been  completed,  containing  all  the  parties'  state- 
ments in  fact  and  their  pleas  in  law,  I  should  say  that  nothing  whatever  can 
have  been  more  satisfactory  to  th§  parties  themselves,  to  the  profession,  or  to  the 
public,  than  the  discussions  that  have  taken  place  in  the  outer  house ;  the  hearings 
have  been  very  patient,  they  have  been  very  long  (two  counsel  of  a  side  have  been 
heard),  and*  very  exhausting,  both  with  respect  to  authority  and  every  other 
point. 

2;^.  Has  the  same  fulness  of  discussion  taken  place  in  the  inner  house  which  you 
describe  as  having  taken  place  in  the  outer  house  r — No,  I  think  not. 

34.  As  a  professional  man,  to  what  cause  would  you  ascribe  that  diffisrence? — 
I  ascribe  it  in  a  great  measure  to  the  habits  which  the  judges  had  acquired  under 
the  former  system,  and  to  the  difficulty,  perhaps,  that  any  body  might  feel  in 
reading  a  case  which  is  considered  as  containing  all  the  statements  in  point  of  fact, 
and  the  pleas  in  law,  especially  where  it  is  accompanied  with  written  argument, 
without  making  up  one's  mind  very  much  upon  the  subject,  or  at  least  acquiring 
a  strong  im|>ression,  which  may  render  a  person  impatient  of  a  parole  argument 
addressed  to  him,  and  may  also  discourage  that  argument  being  urged,  which 
would  with  more  propriety  be  addressed  to  a  person  less  informed  of  the  case. 
There  is  no  doubt,  that  under  the  old  system,  when  the  case  was  fully  before  the 
court  upon  those  long  written  pleadings,  every  body  that  remembers  the  thing  must 
know  that  the  judges  came  to  the  court  with  their  minds  very  much  indeed  made 
up,  and  their  judgments  very  often  written  out,  and  that  any  thing  that  was  said 
at  the  bar  was  an  attempt  to  overcome  a  strongly-conceived  impression,  to  cor- 
rect some  very  evident  mis-statement,  to  make  a  pause  in  the  judgment,  to  insure 
deliberation  in  the  case,  but  it  was  never  a  discussion  such  as  we  have  now  in  the 
House  of  Lords,  where  we  address  a  judge  whose  mind  has  no  impression  upon 
the  case.     Still  we  have  a  great  many  written  arguments  under  the  present  system, 
perhaps  too  many,  and  yet  those  written  arguments  are  held  not  to  preclude,  so 
much  as  they  used  to  do,  vivd  voce  argument  at  the  bar;  parties  expect  more  vivd 
voce  argument  now  at  the  bar;  but  finding  that  the  judges  come  to  the  court  with 
a  very  strong  impression  upon  their  minds,  from  reading  those  papers  and  argu- 
noents,  it  is  always  less  satisfiEictory.   With  respect  to  those  cases  which  stand  upon 
the  bare  statement  of  fact  and  pleas  in  law,  without  any  written  argument,  from 
the  habitof  the  judges  of  studying  written  argument  at  home,  and  making  up  their 
minds  upon  such  written  argument,  they  will  take  the  hnpressiou,  and  they  conse-  < 
quently  come  into  court  under  an  impression,  perhaps  not  so  strong  as  the  profes- 
sion and  as  parties  suppose,  but  still  unquestionably  strong ;  and  this  leads  farther, 
to  a  difficulty  in  obtaining  that  full  hearing  in  the  inner  house  which  is  obtained  be^ 
fore  the  Lord  Ordinary.  I  do  not  think  myself  that  counsel  would  be  prepared,  or 
even  wish  to  argue  a  case  before  the  inner  house  to  such  a  length  as  they  would  do 
before  the  Lord  Ordinary,  because  a  full  argument  of  the  case  for  several  hours  must 
show  the  counsel  on  both  sides  where  the  r^l  force  of  the  case  lies,  and  that  is  one 
use  of  the  full  and  exhausting  argument  before  the  Lord  Ordinary;  that  it  leads  the 
minds  of  the  counsel  on  both  sides  to  view  the  c^e  in  its  proper  bearings ;  and 
wherever  it  was  afterwards  arguedi  whether  in  the  inner  housQ  or  in  the  House  of 
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Lords,  it  would  never  be  argued  to  the  same  extent.  But  it  does  leave  a  great 
deal  of  matter  to  argue,  and  often  a  great  deal  of  matter  to  explain,  and  the  judges 
from  previous  knowledge  of  the  general  facts  of  the  case  are  apt  to  show  an  im- 
patience or  indisposition  to  hear  those  explanatory  statements  which,  if  listened  to, 
mi«yht  enable  the  counsel  to  address  themselves  to  that  part  of  the  case  in  which 
their  arguments  would  be  most  effective.  I  think,  therefore,  I  am  obliged  to  say, 
that  with  respect  to  both  the  inner  houses  (not  at  all  meaning  to  say  that  there  is 
not  the  greatest  anxiety  on  the  part  of  the  judges  to  inform  themselves  fully  upon 
the  case,  and  give  a  right  decision  upon  the  points  of  law  and  fact),  still  they 
come  into  court  with  an  indisposition  to  hear  the  argument  so  fully  as  is  to  be 
wished  ;  I  think  that  indisposition  very  much  arises  from  their  having  perused  the 
written  papers. 

35.  Sir  W.  Rae?j  The  cases  in  the  inner  house  are  first  decided  by  the 
Lord  Ordinary  in  the  outer  house  ;  is  his  judgment  accompanied  or  not  with  an 
explanation  of  the  grounds  of  decision? — 1  am  very  glad  that  that  question  has 
been  asked  me;  in  general  the  judgment  of  the  Lord  Ordinary  is  accompanied 
with  a  note  in  which  he  explains  the  grounds  of  the  judgment ;  that  note  in  many 
cases  is  a  very  full  note.  There  has  been  a  great  deal  of  discussion  at  the  bar 
whether  that  note  is  a  very  desirable  thing  to  have  or  not,  because,  when  full,  it 
conveys  an  impression,  and  therefore  an  authoritative  argument,  upon  the  case ; 
and  that  circumstance  is  one  of  those  which  have  produced  perhaps  in  part  this 
indisposition  in  the  inner  house  to  enter  into  that  full  hearing  which  would  be 
desirable ;  because  they  are  apt  to  take  too  much  of  the  case  from  the  note,  both 
with  respect  to  the  facts  and  the  arguments.  Accordingly  there  are  two  opinions 
about  it ;  some  persons  wish  for  no  note,  and  other  persons  wish  for  a  full  note. 
For  my  own  part,  I  think  if  there  is  a  note  of  the  Lord  Ordinary  it  should  be  a 
full  note. 

36.  Chairman^]  Is  it  in  the  discretion  of  the  counsel  for  the  parties  to  guide  the 
Lord  Ordinary  in  the  decision  whether  there  should  be  a  note  given  or  not? — 
Not  the  least ;  it  is  in  the  discretion  of  the  Lord  Ordinary  to  give  a  full  note  or  no 
note  at  all. 

37.  What  is  the  practice  of  the  Lord  Ordinary  ? — ^To  give  a  note,  and  generally 
a  full  note. 

38.  Sir  W.  Rae.']  Is  that  note  seen  by  the  parties  before  the  hearing  in  the 
inner  house  ? — It  is  seen  ;  it  is  printed,  and  goes  with  the  record  before  the  inner 
house ;  and  in  general  the' note  of  the  Lord  Ordinary  is  a  very  great  assistance  to 
the  party  in  whose  favour  the  judgment  is  pronounced,  and  of  course  it  makes  it 
up-hill  work  for  the  party  bringing  the  judgment  under  review.  I  do  not  object  to 
that ;  I  think  it  right  that  the  party  bringing  the  judgment  under  review  should  be 
able  to  contend  with  the  grounds  which  the  Lord  Ordinary  states.  But  with  res- 
pect to  that  habit  of  forming  a  strong  impression  or  opinion  from  perusing  the 
printed  record,  even  when  there  is  no  argument,  the  Lord  Ordinary's  note  is  an 
additional  circumstance  which  creates  it,  because  the  judges  think  that  they  have 
in  that  note  a  very  accurate  statement,  and  a  very  impartial  statement,  of  the  grounds 
upoti  which  the  parties  rest  in  argument,  and  therefore  they  expect  to  hear  less 
fitim  the  bar. 

39.  Mr.  Wallace.']  Has  any  lord  ordinary  been  in  the  practice  of  declining  to 
give  notes  ? — No. 

40.  Mr-  Horsman.l  Are  the  notes  exhibited  to  the  parties  before  they  are  finally 
given  out? — ^The  notes  are  given  out  with  the  judgment,  signed  with  the  initials  of 
the  Lord  Ordinary,  and  are  explanatory  of  the  grounds  of  the  judgment ;  they  go 
before  the  judges  of  the  inner  house,  and  are  printed  along  with  the  records,  for 
their  consideration  ;  what  the  judges  of  the  inner  house  see  at  home  are  the  records 
and  the  written  argument,  if  there  is  written  argument,  and  the  notes  of  the 
Lord  Ordinary,  if  there  are  notes,  explaining  the  ground  upon  which  the  judgment 
rests. 

41.  Dr.  Stocky  Then  the  Lord  Ordinary  does  not  assign  his  reasons  orally  in 
g^ng  judgment? — Seldom.  This  point,  which  I  have  mentioned,  has  been  felt  so 
very  strongly,  that  in  the  evidence  that  was  given  before  the  Law  Commission  in 
Scotland,  various  plans  were  proposed  for  the  purpose  of  checking  it,  and  I  think 
it  ri^t  to  myself,  as  there  may  be  supposed  to  be  some  impeachment  upon  the 
loner  bouse,  to  mention  how  it  struck  other  members  of  the  profession.  Now,  you 
will  find  in  the  evidence  of  Mr.  Hope,  the  Dean  of  Faculty,  and  other  evidence  taken 
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before  the  Law  Commission,  that  persons  had  their  attention  drawn  very  strongly 
to  this  point,  for.  the  purpose  of  checking  i\\\s  rapidity  of  decision  of  the  court,  as 
to  the  effect  of  the  judges  reading  and  studying  the  papers  at  home,  and  coming  into 
court  with  so  strong  an  impression  of  the  case.  One  proposal  was,  that  they  should 
never  see  the  record  till  they  came  actually  into  court,  and  till  the  party  should 
begin  to  speak.  I  do  not  say  that  is  a  good  plan  ;  I  was  against  it,  and  the  Com- 
mission were  likewise  against  it,  but  I  mention  that  as  showing  the  impression  that 
prevailed  in  the  profession  upon  the  subject  then.  Another  thing  proposed  to  pre- 
vent rapidity  of  decision  was,  that  the  judges  should  never  decide  a  case  upon  the 
day  on  which  it  was  ai^ued.  That  was  also  rejected  ;  it  was  thought  not  right  to 
the  judges ;  it  was  thought  that  in  any  plain  simple  cases  it  would  put  off  business, 
and  prevent  the  despatch  which  would  be  desirable.  That  I  mention  again  as 
another  circumstance  which  shows  the  feeling  of  the  profession;  and  in  the  Report 
we  were  obliged  to  state  that  pretty  strongly,  as  the  Committee  will  see  at  page  30« 
We  have  given  an  abstract  of  some  of  the  evidence  applicable  to  the  same 
matter  in  pages  40  and  41. 

42.  Chairman].  Since  1825  have  the  written  and  printed  arguments  been  used 
to  a  greater  or  less  extent  before  the  departments  of  the  outer  house  or  of  the 
inner  house ;  in  which  of  those  departments  have  the  written  and  printed  argu- 
ments prevailed  to  the  greatest  extent  up  to  the  present  hour  ? — I  do  not  exactly 
know  how  to  answer  that.  Printed  cases  are  often  ordered  in  the  inner  house 
where  they  are  not  ordered  in  the  outer  house ;  and  cases  are  ordered  in  the 
outer  house  sometimes  because  the  parties  fear  that  if  they  go  to  the  inner  house 
without  those  cases,  the  cases  will  not  be  heard  fully  there.  I  have  known  cases 
moved  for  upon  that  ground. 

43.  Can  you  state  whether  more  written  and  printed  argument  is  used  in  the 
inner  house  than  in  the  outer  house  ? — Yes,  cases  have  been  ordered  in  the  inner 
house,  where  none  have  been  ordered  in  the  outer  house ;  all  that  are  ordered  in 
the  outer  house  come  to  the  inner;  and  in  the  inner  house  many  additional  writ* 
ten  arguments  are  ordered. 

44.  Sir  W.  Roe.']  Do  they  order  those  cases  after  hearing  counsel,  or  before  it? 
— ^There  is  generally  hearing  of  counsel ;  sometimes  they  are  ordered  after  very  full 
hearing  of  counsel,  and  in  consequence  of  very  full  hearing  of  counsel.  It  will  not, 
be  understood  that  all  n>y  remarks  extend  to  every  case ;  on  the  contrary,  I  should 
say,  every  counsel  of  eminence  at  the  bar,  and  entitled  to  weight,  can,  by  his  state-^ 
ment  that  the  case  is  one  of  extreme  importance  and  difficulty,  command  a  full 
hearing. 

45.  Chairman.]  You  stated  that  the  change  produced  by  tlie  6th  of  Georcne  the 
Fourth,  chapter  120,  has  given  satisfietction  with  reference  to  the  practice  before 
the  lords  ordinary ;  has  it  given  the  same  satisfaction  to  the  parties  with  regard 
to  the  practice  before  the  inner  house  ? — No,  I  think  the  public  feel  with  the  pro- 
fession about  it ;  and  I  think  the  parties  feel  with  the  profession,  that  it  has  not 
been  so  well  there. 

46.  Have  you  ever  known  parties  in  the  outer  house  ask  the  Lord  Ordinary  to 
make  an  order  for  cases,  that  they  might  ensure  their  being  heard  in  the  inner 
house  ? — Yes,  I  have.  That  the  parties  might  be  sure  that  the  case  which  was  fully 
heard  before  the  Lord  Ordinary  shoulii  also  be  fully  considered  in  the  inner  house. 

47.  Will  you  state  what  you  suppose  to  be  the  grounds  upon  which  such  parties 
make  the  application? — It  may  be  a  prejudice,  or  prepossession,  or  an  apprehen- 
sion, that  the  hearing  would  not  be  so  full  in  the  inner  house  as  in  the  outer 
house ;  and  that  unless  their  case  was  very  fully  stated,  they  might  run  the  risk  of 
miscarriage,  to  which  they  would  not  otherwise  be  subject ;  and  that  the  only  way 
of  insuring  that  full  hearing  in  the  inner  house  was  by  drawing  up  a  written  case. 

48.  Sir  W.  Rae.^  Does  this  apply  to  causes  in  which  cases  have  not  been 
ordered  by  the  outer  house  ? — As  I  understood  the  question,  it  was  this,  whether 
I  had  ever  known  of  parties  applying  to  the  Lord  Ordinary  to  order  "  cases"  to 
ensure  fuller  attention  in  the  inner  house ;  that  implied  that  the  Lord  Ordinary 
had  not  ordered  cases,  but  was  ready  to  decide  without  having  cases.  I  have  known 
that  occur ;  and  sometimes  I  have  known  both  counsel  apply  to  the  Lord  Ordi- 
nary that  cases  might  be  ordered. 

49.  That  impatience  must  have  been  exhibited  in  the  inner  house  in  a  cause 
wherfe  there  was  no  written  case? — Yes ;  I  think  there  are  many  cases  in  which  tbp 
inner  house  would  not  allow,  at  least  it  is  supposi^d  Jtbcy  would  not  allow,  such  a 
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full  and  eltiborate  argument  as  is  obtained  before  the  Lord  Ordinary.  Where  a 
case  has  occupied  in  argument  one  or  two  days,  there  has  been  an  apprehension 
entertained  by  parties,  that  if  it  was  argued  before  the  inner  house,  they  being 
equally  ignorant  of  the  matter  with  the  Lord  Ordinary,  they  would  not  have  so 
ftui  a  hearing,  and  therefore  they  ask  the  Lord  Ordinary  to  order  '*  cases.'* 

50.  Sir  C.  Grey.]  There  would  always  be  the  note  of  the  Lord  Ordinary  ? 
—Yes. 

51.  Then  parties  might  apprehend  that  the  judges  of  the  inner  house  might  be 
guided  in  their  judgments  by  the  note  of  the  Lord  Ordinary  ? — I  have  stated  that 
already. 

52.  Sir  fT.  iJ^e.]  Is  it  your  opinion  that  the  case  virould  be  better  decided, 
looking  simply  10  the  decision  from  the  bench,  having  nothing  but  the  parole  state- 
ment of  the  counsel,  than  if  the  case  is  fully  stated  by  them  in  a  case  in  writing, 
the  judges  having  also  the  assistance  of  the  Lord  Ordinary's  notes,  and  all  the 
inquiries  that  they  can  make  ? — I  think  at  present,  with  respect  to  many  of  the 
Judges,  there  is  a  great  advantage  in  having  written  arguments. 

53.  Chairman.']  With  respect  to  the  judgments  of  lords  ordinary,  and  the  judg- 
ments in  the  inner  house,  which  of  the  two  classes  of  the  judges  in  the  Court  of 
Session  are  in  the  habit  of  giving  the  fullest  judgments  upon  the  cases  brought 
before  them  ? — ^The  lords  ordinary  certainly,  because  their  notes  are  generally 
Tery  full,  very  satisfactorily  explaining  the  grounds  upon  which  they  proceed, 
-whether  those  grounds  are,  in  the  opinion  of  the  parties,  right  or  wrong.  With 
respect  to  the  inner  house,  I  think  there  are^many  cases  in  which  their  grounds  of 
judgment  are  fully  given,  particularly  where  they  have  had  the  opinions  of  the 
consulted  judges,  in  cases  of  very  great  importance  ;  but  there  are  many  cases  in 
which  there  is  a  want  felt  of  a  full  and  anxious  and  deliberate  statement  of  the 
grounds  of  decision ;  and  that  circumstance  accompanied  with  not  a  very  full  hearing, 
where  the  cause  has  been  before  the  court  upon  the  record  merely,  and  upon  the 
note  of  the  Lord  Ordinary,  is  not  satisfactory  in  many  instances  to  the  profession  or 
the  parties  themselves.  There  are  many  cases,  as  the  Dean  of  Faculty  has  observed, 
in  the  passage  I  have  pointed  out,  in  which  the  counsel  on  both  sides  have  felt  the 
judgment  to  be  quite  right,  but  in  which  it  has  been  so  rapidly  carried  through  that  it  is 
difficult  10  find  satisfactory  grounds  for  the  decision  in  any  thing  that  was  said  by 
the  court,  and  that,  I  think,  a  great  misfortune.  I  think  it  essential  for  the  right 
discharge  of  that  part  of  the  judicial  duty,  that  the  grounds  upon  which  the  judg-» 
ment  is  meant  to  rest  should  be  fully  understood,  that  the  party  should  at  all  events 
be  satisfied  that  what  he  had  lo  offer,  either  for  bis  demand  or  in  his  defence,  has 
been  fully  considered,  although  the  result  may  have  been  against  him. 

54.  Sir  W.  Rae.]  Do  those  cases  occur  often  ? — I  do  not  say  often ;  but  I 
think  that  has  been  felt  by  every  body  who  has  practised  in  the  House  of  Lords. 

55.  Mr.  Horsman.]  Has  that  defect  which  you  mention  not  been  commented 
upon  by  the  judges  in  the  House  of  Lords  ? — Very  frequently,  in  many  cases  ; 
what  I  have  observed  now  may  not  at  all  touch  the  correctness  of  the  judgment;  it 
may  not  be  inconsistent  with  the  fact,  that  judgment  has  been  pronounced  after 
the  fullest  consideration  and  study  of  the  case  ;  what  I  have  observed  as  to  the  thing 
giving  dissatisfaction  to  the  public,  is  the  want  of  a  full  and  explicit  statement,  at 
the  time  of  the  decision,  of  the  ground  of  the  decision. 

56.  Chairman.]  What  is  your  opinion  as  to  the  increase  or  diminution  of  the 
general  business  of  the  Court  of  Session,  of  late  years  ? — I  believe  it  wouI4 
rather  appear  from  some  returns,  and  perhaps  otherwise,  that  there  has  been 
a  diminuticn  of  the  business,  of  late  years,  in  the  Court  of  Session ;  but  I  cannot 
trace  that  to  any  permanently  operating  causes.  I  may  mention,  with  respect 
to  all  those  returns,  that  as  to  the  increase  or  diminution  of  the  business,  there 
may  be  a  very  great  fallacy  about  them,  because  every  cause,  however  insig^ 
nificaut,  makes  an  unit  in  the  number  of  cases.  Cases  may  be  of  the  very  greatest 
possible  extent  and  importance,  which  would  only  figure  as  oue  along  with  a 
case  which  does  not  remain  in  court  for  five  minutes,  because  it  is  a  matter  of 
form.  Then,  with  regard  to  cases  of  very  great  magnitude  and  importance,  some 
of  those  result  either  from  the  obstinacy  of  parties,  or  the  difficulty  of  investigation 
in  a  long  and  intricate  proceeding  requiring  a  number  of  judgments  on  a  number 
of  detached  points,  so  that  one  cause  will  occupy  the  court  a  very  long  time  indeed, 
ivhile  a  cause  more  simple  may  be  much  more  quickly  disposed  of. 
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57.  Sir  W.  U^.]  Are  there  not  a  certain  class  of  cases  that  must  come  at 
once  before  the  inner  house  without  goin^  before  the  Lord  Ordinary? — ^There 
are  certain  classes  of  cases  which  come  in  the  first  instance  before  the  inner 
house,  but  those  are  now  not  nearly  so  extensive  as  they  were  formerly ;  and  I  do 
not  think  it  of  so  much  importance  to  go  into  this  matter,  for  this  reason :  that  the 
preparation  of  those  cases  is  generally  carried  on  before  the  lords  ordinary,  the 
lords  ordinary  not  deciding;  them  when  they  have  prepared  them,  but  sending 
them  to  the  inner  house.  But  it  is  of  great  importance  in  reading  the  returns  to 
recollect  that  there  are  cases  that  come  before  the  inner  house,  and  which  are 
prepared  by  the  Lord  Ordinary.  In  those  returns  you  have  the  cases  which  come 
before  the  Lord  Ordinary,  which  will  not  show  the  number  of  cases  brought  into 
the  Court  of  Session,  because  there  are  a  considerable  number  of  apphcations 
which  sometimes  lead  to  litigation  that  do  not  appear  as  cases  instituted  before 
the  Lord  Ordinary,  but  as  cases  in  the  inner  house.  Those  cases  go  to  the  Lord 
Ordinarv,  ju6t  as  in  England,  on  a  reference  to  the  master. 

58.  Chairman.']  You  have  stated  that  civil  cases  may  come  under  the  review 
of  the  Court  of  Session ;  will  you  state  what  the  duties  are  which  devolve  upon  the 
Court  of  Session  in  addition  to  the  civil  duties  which  they  have  to  perform  in 
Scotland  ? — ^All  that  I  have  said  hitherto  applies  to  the  Court  of  Session  as  a  civil 
tribunal ;  but  I  have  not  mentioned  the  Bill  Chamber — which  is  a  department  of  the 
court  of  great  importance  and  involving  a  great  extent  of  business — the  Bill 
.Chamber  being  always  open,  without  vacation,  for  purposes  of  injunction  or  inter- 
dict, or  stay  of  diligence  process,  or  the  proceedings  in  cases  of  bcmkruptcy.  As  to 
the  other  duties  performed  by  the  judges  of  the  Court  of  Session,  the  Supreme  Cri- 
minal Court  in  Scotland,  though  constituted  by  a  separate  commission  from  the 
Court  of  Session,  consists  entirely  of  judges  of  the  Court  of  Session.  The 
Lord  President,  since  1825,  who  is  now  Justice  General,  and  the  Lord  Justice 
Clerk,  and  six  junior  judges  of  the  Court  of  Session,  constitute  die  Court  of 
Justiciary,  and  that  Court  of  Justiciary  sits  constantiy  in  Edinburgh ;  I  do  not 
mean  every  day,  but  whenever  occasion  requires,  three  judges  presiding  for  the 
despatch  of  criminal  business ;  and  there  are  seven  circuits  appointed  in  Scotiand* 
three  in  the  spring,  three  in  the  autumn,  and  one  in  the  winter  in  Glasgow^  in 
each  of  which  circuits  two  justiciary  judges  officiate. 

Sg.  With  the  exception  of  the  Lord  President,  all  the  judges  of  the  Court  of 
Justiciary  now  perform  those  circuit  duties  ? — Yes ;  the  Lord  Justice  Clerk  and 
five  of  the  judges  of  the  Court  of  Session.  Besides  that,  by  a  recent  statute,  the 
business  of  the  Exchequer  in  Scotiand  is  thrown  into  the  Court  of  Session,  and  is 
discharged  by  two  of  the  puisne  judges  of  the  Court  of  Session. 

60.  Dr.  Stock.]  What  is  the  nature  of  that  business? — It  is  fiscal  business 
almost  entirely ;  it  is  revenue  business  ;  there  are  occasional  trials ;  there  are  argu- 
ments of  considerable  length  sometimes.  There  is  not  a  great  deal  of  duty,  but 
such  certainly  should  not  be  overlooked. 

61.  Mr.  Pigot]  There  may  arise  considerable  argument  in  certain  cases  for 
penalties  in  condemnations  in  rem  ? — Yes ;  there  may  be  appeals  from  justices  of 
peace,  and  trials  before  juries,  and  appeals  from  surveyors  of  taxes ;  all  that 
business  is  done. 

62.  Is  either  of  the  judges  having  the  Exchequer  jurisdiction  a  justiciary  judge  ? 
—No,  by  the  late  arrangements  he  is  not.  Besides  that,  since  the  Jury  Court 
has  been  merged  in  the  Court  of  Session,  there  are  the  jury  trials,  which  are  done 
in  Edinburgh  by  the  heads  of  the  court,  unless  they  are  unable  to  attend ;  and  in 
eircuit,  either  by  the  judges  of  justiciary  who  are  in  circuit,  or  otherwise  by  judges 
of  the  Court  of  Session  sent  specially  for  the  purpose. 

63.  Sir  T.  D.  Acland.]  What  is  the  diflfercnce  of  jury  trials  firom  the  cases 
already  mentioned  ?  —  Perhaps  the  members  of  the  Committee  are  not  all 
aware  that  in  Scotiand  all  cases  are  not  tried  with  the  assistance  of  a  jury  as  in  the 
common  law  courts  in  England.  The  common  course  of  trial  in  the  courts  of  Scot* 
land  resembles  much  more  the  proceedings  in  the  Court  of  Chancery  in  England 
and  Ireland  than  in  the  Court  of  Queen's  Bench  and  in  the  other  courts  of  common 
law,  where  the  juries  are  brought  in  to  assist  the  judges.  The  introduction  of  juries 
is  a  recent  introduction  in  Scotland  ;  it  was  introduced  in  1815 ;  I  do  not  know 
that  it  has  proved  very  successful,  but  I  do  not  despair  of  its  ultimately  proving 
successful. 

64.  But  it  constitutes  a  separate  class  of  cases  ? — Yes,  there  are  certain  enume- 
rated cases  in  the  Acts  of  Parliament  which  must  be  tried  before  a  jury.     The 
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Court  of  Session  may  send  an  issue  to  be  tried  by  a  jury.  All  those  cases,  there- 
lore,  whether  tried  by  a  jury  or  not,  are  devolved  upon  the  Court  of  Session  in  one 
form  or  another. 

65.  In  addition  to  all  the  business  you  have  described  ? — Yes ;  and  the  judges  . 
of  the  Court  of  Session  sit  as  commissioners  of  teinds,  for  the  puqxise  of  allo- 
cating the  stipends  to  the  clergy,  and  of  determining  a  number  of  questions  with 
respect  to  the  payments  to  the  clergy  of  teinds ;  and  though  that  recently  has 
not  been  so  extensive  a  portion  of  the  business,  it  is  not  nominal,  but  a  real  and 
important  duty. 

66.  Mr.  Pigot.]  Do  they  sit  in  that  capacity  by  a  separate  commission  ? — Yes ; 
the  commission  is  extended  to  all  the  judges  of  the  Court  of  Session,  but  it  is  a 
separate  commission  and  a  separate  court.  ^ 

67.  Chairman.']  Then  the  whole*  of  the  civil  cases  that  come  before  the 
Supreme  Courts,  the  whole  of  the  business  of  the  Exchequer,  and  all  the  criminal 
jurisdiction  of  the  Supreme  Courts,  is  done  by  the  present  force  of  13  judges 
in  the  Court  of  Session  ? — Yes  ;  and  the  criminal  business  is  every  year  very 
much  increasing  indeed.  I  know  it  has  been  stated  that  that  has  arisen  from  an 
increase  of  crime.  I  should  think  myself,  from  the  increase  of  crime  necessarily 
incident  on  increased  population,  but.  still  more  from  the  very  much  m(»*e  im^- 
proved  system  of  police.  The  increase,  however,  is  very  great  indeed,  as  appears 
by  the  return  which  I  have  here ;  and  I  tliink  it  right  to  mention  that,  in  reference 
to  the  extent  of  business  in  the  Court  of  Justiciary. 

68.  Mr.  Wallace.]  What  is  the  date  of  that  ? — ^This  is  a  return  given  to  the 
House  on  the  i5lh  of  March,  1830 ;  it  is  entitled,  ^^  Court  of  Session  in  Scotland, 
No.  9."  I  shall  take  one  year.  I  find  that  in  1810,  the  number  of  cases  tried 
in  the  Court  of  Justiciary  was  only  20,  and  in  Circuit  139;  but  in  1829,  the  num- 
ber tried  in  the  Court  of  Justiciary  was  101  instead  of  20,  and  326  instead  of 
139;  and  I  find  from  the  return  in  1838,  which  is  the  last  return  of  criminal 
business  which  has  been  laid  before  the  Hogse  of  Commons,  the  number  of  cases 
tried  before  the  Court  of  Justiciary,  instead  of  20  was  309,  and  in  Circuit  was 
560  instead  of  139 ;  that  is  a  very  great  increase  in  the  business.  I  do  not  know 
the  number  of  days  that  are  occupied  by  the  Court  in  Edinburgh  in  consequence 
of  this  increase  of  business,  but  I  find,  in  1829,  the  Court  in  Edinburgh  sat  31  days, 
and  the  Circuit  Court  sat  41 ;  in  all,  72  days  to  try  101  cases  in  the  Court  of 
Justiciary,  and  326  in  the  Circuit;  whereas  last  year,  1838,  they  had  to  try  309 
instead  of  101,  and  560  instead  of  326;  and  I  should  say  myself,  from  my 
experience  of  the  last  three  years,  and  I  dare  say,  Sir  William  Rae  will  confirm 
me,  that  the  cases  that  are  tried  now  in  the  Court  of  Justiciary  and  in  the  Circuit 
are  all  more  important  than  they  used  to  be,  because  all  the  cases  that  can  be 
sent  to  the  sheriffs  are  tried  before  the  sheriffs  with  a  jury,  and  tlie  more  important 
cases  only  are  reserved  for  the  Court  of  Justiciary. 

69.  Mr.  Horsman.]  Can  you  give  an  opinion  whether  the  number  of  days  the 
Court  of  Justiciary  sat  was  more  than  71  ? — I  cannot  state  the  fact,  but  I  believe 
there  can  be  no  doubt  it  has  sat  for  many  more  days.  The  extent  of  the  business 
and  the  responsibility  of  the  business  has  very  much  increased. 

70.  Sir  W»  Rae.]  Are  you  aware  whether  any  effect  has  been  produced  upon 
the  criminal  business  by  the  abolition  of  capital  punishment  by  the  prisoners 
pleading  guilty? — I  do  not  know,  I  dare  say  that  may  facilitate,  prisoners  pleading 
guilty ;  in  capital  cases  they  are  more  reluctant  to  do  it;  if  I  am  asked  generally,  I 
should  state  that  the  number  of  pleas  of  guilty  are  not  very  numerous.  The  Court 
of  Justiciary,  as  a  supreme  criminal  court,  has  an  appellate  jurisdiction  from  all 
inferior  criminal  courts  in  certain  cases;  wherever  an  appeal  can  lie  from  a 
criorinal  proceeding,  it  is  taken,  not  to  the  Court  of  Session,  but  the  Court  of 
Justiciary;  the  Court  of  Justiciary's  sentence  is  final,  without  appeal  to  the 
House  of  Lords. 

7 1 .  Chairman.']  Will  you  state  a  case  in  which  an  appeal  can  be  made  to  the  Court 
of  Justiciary  ? — Suppose  the  sheriff  exceeds  his  power  of  sentence,  or  a  sheriff 
sustains  an  irrelevant  charge ;  there  are  a  number  of  other  cases  which  might  be 
mentioned. 

72.  Mr.  Pigot.]  You  have  nothing  in  the  Court  of  Justiciary  in  the  nature  of 
applications  for  new  trials  in  the  same  manner  as  exists  in  the  English  law  in 
cases  of  misdemeanors? — No;  but  there  is  an  useful  power  in  the  judges  at 
circuits  when  they  meet  with  a  difficult  point,  before  trial,  to  certify  tlie  case  to 
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the  Court  in  Edinburgh;  that  is,  to  adjourn  further  procedure  to  the  Court  there, 
when  the  assistance  of  all  the  justiciary  judges  may  be  had :  or,  where  difficulty 
arises  as  to  the  mode  of  punishment,  they  may  certify  it  to  the  High  Court  of 
Justiciary. 

73.  Chairman.']  Considering  all  the  duties  which  devolve  upon  the  Courtof  Ses- 
sion, is  it  your  opinion  that  one  division  could  do  the  business  of  the  court?  — 
No,  I  think  decidedljr  not. 

74.  Is  it  your  opinion  that  the  divisions,  as  they  at  present  exist,  could  be 
reduced  in  the  number  of  judges,  atid  at  the  same  time  conduct  the  business  as 
satisfactorily  as  at  present  ? — The  meaning  of  that  question,  I  suppose,  is,  whether 
the  division  should  consist  of  four  judg^,  or  might  not  conveniently  consist  of  three. 
I  liave  a  decided  opinion  that  no  division,  and  especially  in  the  circumstances  of  the 
Court  of  Session,  should  consist  of  less  than  four  judges.  In  the  first  place,  that  is 
albwed  in  England  as  the  right  number,  and  upon  this  clear  ground,  that  there  is 
no  other  numMr  which  will  to  such  a  degree  give  you  an  authoritative  majority — 
namely,  3  to  1 ;  and  at  the  same  time  give  you  judges  acting  individually  under 
responsibility,  where  each  must  necessarily  take  a  part  in  the  proceedings,  or  be 
remarked  as  not  doing  his  duty.  They  certainly  rtiay  be  equally  divided,  and  in 
that  case  you  must  call  in  other  assistance  to  solve  the  difficulty,  but  in  the  ordi- 
nary case  of  division  it  will  be  three  to  one,  which  is  a  more  influential  majority 
than  a  division  of  three  to  two,  or  any  such  numbers  as  those.  But  with  respect  to 
Scotland  and  the  jurisdiction  of  the  Court  of  Session,  the  thing  is  still  more  clear, 
and,  in  fact,  in  many  cases  it  has  turned  out  to  be  so,  for  the  number  of  the  judges 
of  the  courthas  been  sometimes  accidentally  reduced  to  three,  and  then  you  have  per- 
haps a  lord  ordinary  deciding  for  the  pursuer ;  the  other  party  appeals  to  the  inner 
house,  and  the  inner  house  is  divided  two  to  one ;  the  pursuer  has  one  judge  for 
him  and  two  against  bim,  and  therefore  there  is  no  authority  for  the  decision  in  the 
inner  house,  that  is,  there  are  two  judges  in  the  inner  bouse  against  one  in  the  inner 
house  and  the  Lord  Ordinary  in  the  outer  house — a  very  undesimbie  result — very 
undesirable  with  regard  to  the  particular  case  decided,  and  very  undesirable  with 
respect  to  the  law. 

75.  Such  being  your  opinion  with  regard  to  retaining  the  same  number  of  judges 
in  the  inner  house,  do  you  think  that  the  lords  ordinary  might  be  superseded 
altogether  ? — No,  I  think  not ;  1  think  you  could  not  carry  on  the  preparation  of 
causes  before  the  Court  of  Session,  and  I  do  not  see  how  anything  can  be  satis- 
factorily substituted  for  that  preliminary  preparation. 

76.  Sir  T.  D.  Acland.]  That  preliminary  preparation  has  been  always  the  course 
of  the  law  of  Scotland  ? — It  has. 

77.  And  it  has  not  been  touched  by  any  of  the  Acts  of  Parliament  which  have 
been  passed  ?«~No ;  and  it  was  for  that  reason  that  I  went  back  to  the  period  be- 
fore 1 808,  and  showed  that  that  system  of  the  lords  ordinary  acting  in  the  pre- 
paration of  causes,  and  deciding  them  in  the  first  instance,  in  point  of  fact  existed 
then.  That  was  the  reason  why  I  stated  what  the  system  was  before  1 808,  as 
showing  the  original  constitution  of  the  Court. 

78.  Chairman.']  Then  if  the  lords  ordinary  could  not,  in  your  opinion,  be 
superseded,  with  due  regard  to  the  administration  of  justice  in  Scotland,  is  it  your 
opinion  that  the  number  of  five  might  in  any  way  be  reduced  ? — My  own  opinion 
remains  what  I  have  expressed  upon  that  subject,  that  I  do  not  think  they  can  be 
satisfactorily  reduced  ;  and  there  is  an  opinion  entertained  in  some  quarters,  that 
the  change  has  gone  too  far  in  striking  otF  the  two  that  were  struck  off  in  1830. 
Perhaps  1  may  be  prejudiced  from  seeing  the  way  in  which  the  business  of  the 
court  is  carried  on ;  but  looking  at  the  Court  of  Session  in  Scotland,  I  think  that 
upon  the  whole  it  has  given  satisfietction,  with  the  exception  that  I  have  thou^t  it 
-necessary  to  state.  The  decision  of  the  Lord  Ordinary  I  consider  of  very  great 
importance ;  it  is  a  decision  which,  in  many  instances  is  perfectly  satisfactory  to  all 
the  parties ;  it  is  obtained  shortly  and  cheaply ;  and  that  I  am  here  not  speaking 
upon  any  random  statement,  1  may  mention  that  in  the  Law  Commission  of  which  I 
had  the  honour  to  be  a  member,  we  ascertained  that,  upon  the  average  of  litigated 
cases  in  which  judgment  had  been  pronounced  upon  closed  records,  two-fifths  were 
linally  decided  in  the  outer  house,  and  in  some  cases  a  half,  so  that  the  determina- 
tion of  a  single  judge,  such  as  my  Lord  Jeffrey,  or  my  Lord  Moncrieff,  before 
whom  the  cases  had  been  fully  and  anxiously  heard,  and  who  had  bestowed  the 
greatest  possible  pains  in  the  decision,  and  issued  a  note  accompanying  the  judgment, 
was  so  satisfactory,  that  in  many  causes  one-half  of  the  cases  have  been  settled 
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ID  the  outer  house.  The  judgment  being  satisfactory  to  the  parties  has  concluded  the 
cause  without  an  appeal  to  the  inner  house,  and  therefore  without  the  possibility  of 
appeal  to  the  House  of  Lords.  It  is  impossible,  therefore,  for  me  to  say  that  the  be- 
nefit of  lords  ordinary  as  a  constituent  part  of  the  Court  of  Session,  deciding  cases 
and  not  merely  preparing  them,  is  to  be  lighdy  superseded ;  I  see  no  ground  for 
it,  and  if  they  are  to  be  employed,  not  only  in  preparing  the  records,  but  deciding 
them  in  the  first  instance,  their  decision  being  subject  to  appeal,  I  do  not  think 
it  possible  to  do  with  a  less  number  than  we  have  now.  On  the  other  hand,  I  do 
not  think  that  you  can  diminish  the  number  of  divisions,  because  I  think  if 
the  cases  were  heard  in  the  divisions  as  they  are  in  the  outer  house,  it  would 
occupy  the  time  of  both  divisions  almost  through  the  whole  year ;  they  do  not  now 
require  so  much  time  in  the  hearing,  because  counsel  are  generally  satisfied  that 
the  parole  argument  should  be  reduced  to  a  shorter  compass.  But  if  the  divisions 
were  to  hear  the  cases  at  that  length  to  which  I  think  it  will  come  eventually, 
when  we  have  grown  out  of  the  habits  created  by  the  old  system, .  I  think  that 
they  would  be  found  to  be  fully  occupied  in  sitting  in  court.  How  can  I  form  a 
different  opinion Vhen  I  see  the  length  of  time  that  a  case  is  heard  in  the  House 
of  Lords,  and  the  satisfaction  that  suitors  have  in  consequence  ? 

79.  Sir  T.  D.  Acland.]  With  respect  to  the  number,  will  you  state  why  five 
lords  ordinary  are  necessary  with  respect  to  the  quantity  of  business?  —  That 
necessity  arises  from  the  number  of  cases  that  come  into  the  Court  of  Session,  and 
from  what  I  know  to  be  the  great  consumption  of  time' that  it  takes  lords  ordinary 
to  prepare  the  causes  in  the  first  instance,  and  to  hear  them  and  decide  them.  The 
parties  have  the  choice  of  the  lord  ordinary  and  of  the  division ;  a  party  coming 
into  the  Court  of  Session  may  say,  I  wish  the  case  to  come  before  Lord  Mon- 
crieff,  and  after  that  I  wish  it  to  go  before  the  first  division,  or  before  the  second 
division,  or,  on  the  other  hand,  before  Lord  Jeffrey. .  As  regards  the  business  before 
the  lords  oi-dinary,  there  is  always  a  great  arrear  of  causes ;  and  if  they  were  dis- 
tributed, I  do  not  think  they  would  be  able  altogether  to  clear  that  arrear.  Some  of 
them  have  no  arrears,  or  hardly  any,  because  they  happen  to  be  ordinaries  that  are  not 
so  much  favourites  of  the  public  as  the  others;  and  I  am  not  sure  whether  the  arrange- 
ment introduced  last  year,  giving  suitors  such  an  absolute  choice  both  of  the 
ordinary  and  of  the  division,  may  not  be  attended  with  prejudicial  effects.  But 
giving  an  opinion  upon  the  propriety  of  continuing  the  number  of  five  lords 
ordinary,  I  suppose  the  business  to  be  distributed  among  the  five ;  I  suppose  the 
causes  to  be  prepared  by  them,  the  difficulties  in  the  preparation  that  now  occur 
continuing  to  exist ;  I  suppose  the  causes  to  be  heard  by  the  lords  ordinary  with 
the  same  patience  and  attention  as  .they  are  now  beard  by  my  Lord  Jeffrey  and 
my  Lord  Moncrieff;  and  indeed  by  all  the  lords  ordinary ;  and  I  do  not  think,  in 
that  state  of  things,  that  I  can  say  that  the  number  could  be  advisably  diminished. 
It  may  come  to  be  a  question  whether  four  men  with  more  exertion  may  not  do  the 
business  which  five  men  may  do  with  somewhat  less  exertion ;  but  the  question  is 
as  to  the  efficient  worleing  of  the  court  which  is  constituted  of  this  number,  and, 
above  all,  of  the  necessity  of  making  a  change  where  you  have  been  going  through 
a  long  series  of  changes,  and  have  come  to  a  pause.  I  own,  that  for  my  own  part, 
I  wish  the  thing  to  be  brought  to  a  pause ;  and  I  hope  the  Committee  will  bring  it 
to  some  such  pause,  because  I  feel  that  the  court  is  hurt  by  those  constant  changes ; 
it  affects  their  character  and  that  of  the  judicature  much  more  deeply  than  people 
in  general  are  aware  of. 

80.  Are  the  five  lords  ordinary  always  sitting  ? — ^The  lords  ordinary  sit  four 
days  every  week,  and  they  are  all  sitting ;  the  Court  of  Session  never  sits  on 
Monday ;  but  every  lord  ordinary  sits  four  days  in  the  week,  so  that  there  are 
always  four  out.  Monday  is  generally  occupied  by  the  Court  of  Justiciary.  The 
Bill  Chamber  is  open  for  business  every  day. 

81.  Sir  W.  Roe.']  Four  sitting  at  the  same  time  are  as  many  as  is  convenient  for 
the  bar  ? — ^Sometimes  they  cannot  sit  on  account  of  the  bar. 

82.  Sir  71  D.  Acland.^  Do  the  lords  ordinary  take  the  Exchequer  business? — 
Under  the  arrangement  of  the  last  Act,  they  do  it  under  certain  rotations  ;  the  two 
judges  who  now  officiate  in ,  the  Exchequer  are  both  lords  ordinary ;  but  ttie  Ex- 
chequer must  do  its  business  upon  Monday,  and  on  other  days  on  whicu  they 
can  find  room  for  it ;  the  Court  of  Session  will  not  stop  its  business  for  the 
Exchequer.  With  respect  to  the  extent  of  business  which  comes  before  the  inner 
bouse,  i  see  it  has  been  stated,  that  in  1829  (and  I  dare  say  accurately),  the  first 
division  had  before  it  papers  which  they  jiere  bound  to  perusei  which  I  presume 
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they  did  peruse — to  a  number  amounting;  in  quarto  pages  to  17,365,  aad  the  second 
division  of  papers,  amounting  to  19,266.  I  do  not  know  the  amoant  during  the 
last  year,  but  I  think  it  would  be  very  great ;  and  I  would  suggest,  that  the  Com- 
mittee should  order  a  full  copy  of  the  papers  laid  before  the  judges  of  the  Court  of 
Session  for  the  year  1838. 

83.  Sir  C.  Grey.']  Can  you  state  what  is  the  arrangement  of  the  business, 
beginning  with  the  month  of  November ;  for  what  period  the  judges  sit  in  the  two 
inner  chambers,  and  as  lords  ordinary ;  when  they  go  upon  circuit,  and  when  they 
sit  as  commissioners  of  teinds  and  when  they  sit  for  Exchequer  business  f — 
The  matter  is  now  regulated  by  the  2d  and  3d  of  Her  Majesty,  c.  ^6.  Last  year 
the  outer  house  met  on  the  ist  of  Novemt)er,  and  the  inner  houses  met  on  the 
12th  of  November.  The  inner  houses  rose  on  the  12th  of  this  month,  the  outer 
house  will  rise  on  the  20th,  both  having  had  a  vacation  of  three  weeks  at  Christ* 
mas,  though  there  were  jury  trials  and  justiciary  trials  during  that  period.  The 
whole  court  meets  again  on  the  20th  of  May  and  sits  till  the  20th  of  July.  The 
lords  ordinary  then  commence  the  winter  session  on  the  1st  of  November,  sitting 
till  the  20tl)  of  March,  with  the  exception  of  the  Christmas  vacation.  The  inner 
house  meets  on  the  12th  of  November,  sitting  till  the  12th  of  March,  with  the 
exception  of  the  Christmas  vacation  ;  but  there  are  jury  trials  and  justiciary  trials 
before  and  after  the  sittings  of  the  inner  house« 

84.  Dr.  Stock.]  Are  the  vacations  different  of  the  different  judges?— Yes;  but 
I  forget  the  particular  day ;  the  business  of  the  Teind  Court  is  principally  done  every 
fortnight,  during  the  sitting  of  the  court,  upon  the  Wednesday. 

85.  What  is  the  average  number  of  hours  during  which  the  Court  of  Session  sit 
which  by  Act  of  Parliament  it  is  obliged  to  hold  its  sittings  ? — It  is  difficult  to  say ; 
Upon  the  average,  I  should  say  the  inner  house  sits  about  three  hours  or  three  hours 
and  a  half;  that  is  to  say,  from  half-past  11  to  half-past  two  or  three;  the  lords 
ordinary  sit  almost  every  one  of  them  from  nine  to  two. 

86.  Taking  into  consideration  the  proportion  of  time  in  which  the  judges  of  the 
inner  and  outer  houses  are  respectively  occupied,  did  it  ever  occur  to  you  that  the 
system  might  be  improved  by  having  those,  lords  ordinary  and  only  one  division  of 
the  inner  house  ? — I  do  not  think  that  would  be  an  improvement,  because  what  I 
find  fault  with  is,  not  that  the  judges  of  the  inner  houses  are  too  many  for  the 
business,  but  if  the  business  was  done  by  that  mode  of  hearing  which  I  wish  to  see 
carried  into  effect,  the  causes  would  occupy  the  two  inner  houses ;  the  judges  come 
prepared  from  reading  the  papers  to  give  their  opinions,  and  in  consequence  of  their 
giving  short  opinions  instead  of  that  full  opinion  which  I  think  is  required  for  the 
satisfaction  of  parties,  the  time  occupied  by  the  court  appears  to  be  small.  Nothing 
could  be  more  erroneous  than  to  judge  of  the  work  done  by  the  judges  from  the 
number  of  hours  that  are  occupied  by  them  in  court. 

87.  When  the  facts  of  the  case  are  to  be  ascertained,  does  it  frequently  happen 
that  the  judge  deciding  the  case  must  enter  into  the  investigation  of  matters  of  fact, 
or  how  are  the  facts  ascertained  ? — In  some  cases  proof  is  taken  by  commission,  in 
other  cases  very  difficult  questions  of  fact  arise,  whei*e  there  is  no  dispute  upon  parole 
testimony,  but  where  the  whole  depends  upon  the  import  of  writing. 

88.  How  is  the  proof  obtained  in  cases  where  there  is  no  trial  by  jury? — If 
the  parties  do  not  settle  the  matter  by  admission,  or  restrict  themselves  to  writtea 
evidence  produced,  the  proof  must  be  taken  on  commission. 

89.  Have  the  lords  ordinary  the  power  of  examining  witnesses  vivd  voce  ? — 
They  have  the  power,  but  they  never  do  it 

90.  Where  there  is  a  dispute  about  facts,  there  must  be  an  issue  tried  by  a 
jury  ? — ^Yes,  or  a  proof  by  commission. 

91.  Dr.  Stock.]  If  the  witnesses  nre  not  resident  in  Edinburgh,  the  evidence  of 
witnesses  must  be  taken  by  commission  ? — Yes,  written  depositions  are  taken  by  a 
barrister.  '' 

92.  Mr.  Wallace.^  What  is  the  mode  of  proceeding  in  cases  which  originate 
before  justices  of  the  peace,  sheriffs  of  counties  and  borough  towns,  when 
appealed  to  the  Court  of  Session  ? — We  have  few  cases  of  justices  of  the  peace 
coming  before  the  Court  of  Session,  but  in  an  important  class  of  cases  that  come 
before  the  Court  of  Session  in  the  way  of  review,  the  sheriffs  of  counties  exercise 
a  very  important  original  jurisdiction  to  any  extent,  as  in  questions  of  debt, 
questions  of  nuisance,  and  possessory  questions  of  all  kinds. 

93.  AVhen  the  sheriff  has  decided  a  case,  the  party  that  thinks  himself  aggrieved 
by  the  decision  may  bring  the  case  under  review  of  the  Court  of  Session  in  various 
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ways»  by  what  we  call  ^^  advocation/'  which  brings  up  the  record  of  the  sheriff  for 
judgment  by  the  Court  of  Session ;  and  if  the  record  has  been  made  up  in  the 
inferior  court,  nothing  is  done  but  to  admit  that,  and  take  the  judgment  of  the  Court 
of  Session  upon  it  after  argument;  or  the  review  may  be  by  suspension  or  reduc* 
tion  ? — 

94.  Mr.  Figot.']  Does  the  record  contain  the  whole  evidence  and  judgment  ? — 
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Yes. 

95- 
g6. 


Sir  C.  GreyJ]  Does  that  go  to  the  inner  house  ?— To  the  Lord  Ordinary. 
Mr.  Wallace.]  Is  the  Lord  Ordinary  thje  first  court  of  appeal  from  the 
sheriff  ? — Yes. 

97.  Does  not  an  appeal  lie  in  the  first  instance  to  the  sheriffs  resident  in  Edin* 
boTj^y  from  their  courts  in  the  counties  ? — ^An  appeal  lies  from  the  sheriff-substitute 
TO  his  depute. 

98.  The  Court  (tf  Session  then  come  to  review  that  which  has  been  already 
reviewed  by  a  stipendiary  judge  ? — Yes. 

99.  The  review  first  comes  before  the  Lord  Ordinary  ? — Yes. 

100.  Then  the  next  stage  is  to  one  of  the  inner  houses  ? — Yes. 

101.  And  then  if  the  party  be  not  satisfied  with  that  judgment,  an  appeal  lies 
to  the  House  of  Lords  ?  —Yes,  except  as  regards  matters  of  fact. 

102.  So  that  the  Court  of  Session  has  the  power  of  general  review  over  all  the 
local  courts  in  the  country? — ^Yes;  and  I  may  mention,  that,  in  the  proceedings 
which  took  place  before  the  law  commissioners  in  Scotland,  and  a  great  deal  of 
evidence  was  examined  upon  that  subject,  though  there  were  many  witnesses  who 
w&e  very  anxious  to  extend  the  jurisdiction  of  the  local  courts,  yet  I  do  not  think 
diere  was  any  witness  according  to  my  recollection,  and  I  am  sure  not  a  witness  of 
any  weight,  that  proposed  to  cut  off  the  jurisdiction  of  review  from  the  Court  of 
Session. 

103.  Have  you  completely  explained  to  the  Committee  what  is  implied  by  this 
remark  in  the  first  report  of  the  commission  of  which  your  Lordship  was  a  mem- 
^r :  ^^  It  is  impossible,  we  think,  to  doubt  that  there  has  been,  for  some  time  past, 
a  gqaeral  and  increasing  dissatisfaction  throughout  the  country  with  the  mode  in 
which  justice  is  at  present  administered  in  the  Court  of  Session;" — ^you  will 
also  observe  what  follows :  ^^  It  seems  to  be  generally  felt,  that  the  advantages  which 
were  anticipated  from  tlie  enactments  introduced  by  the  Judicature  Act,",  that  is 
the  Act  of  ]  825,  ^^  have  not  been  realized  to  nearly  the  extent  that  was  expected, 
and  there  is  not  merely  room  but  an  absolute  necessity  for  some  material  reform"? 
-^  Accordingly  we  suggested  a  great  deal  of  reform,  some  of  which  has  been  carried 
into  efiect  in  consequence  of  our  report,  but  I  do  not  know  that  any  dissatisfaction 
exists  in  the  country,  or  in  the  profession,  except  in  the  way  that  I  have  already 
stated  it  to  exbt ;  and  I  think  that  cause  of  dissatisfaction  will  be  removed  as  soon 
as  the  business  of  the  Court  of  Session  is  conducted  in  a  different  mode.  I  think 
a  good  deal  is  owing  to  the  habits  of  judges  formed  under  the  old  system.  I  think, 
too,  that  the  practice  of  the  court  has  been  improving,  and  giving  more  satis- 
faction. 

104.  Dr.  Stock.]  Have  not  the  two  thousand  decbions  that  have  taken  place  upon 
the  acts  of  sederunt  tended  to  remove  objection  by  settling  the  law? — ^No  doubt 
the  proceeding  is  now  very  well  settled,  and  I  really  will  say,  as  a  lawyer,  that  I 
defy  the  human  intellect  or  any  number  of  men  to  make  acts  and  regulations  for 
business  which  are  not  open  to  question  till  such  time  as  you  have  settled  it ;  you 
cannot  avoid  questions ;  and  I  hold  it  to  be  no  disparagement  to  the  judges  that  the 
acts  of  sederunt,  which  they  were  bound  to  make  for  their  own  procedure,  should 
in  the  course  of  a  great  number  of  yeai^  have  given  rise  to  so  many  ques- 
tions ;  but  what  I  mentioned  that  for  was  to  show  that  we  should  pause  before 
we  change  the  form  of  procedure,  and  not  think  that  we  are  dealing  with  trifling 
matters. 

105.  Sir  W.  Rae."]  As  regards  legislative  remedy  there  can  be  no  law  passed  to 
compel  the  judges  to  listen  more  patiently  than  they  do  at  present  to  parole  argument? 
—No. 

106.  Wouki  you  propose  any  limitation  of  their  power  of  ordering  cases  ? — No^ 
I  am  not  prepared  to  propose  any  recnedy,  because  I  think  that  must  be  left  to  the 
discretion  of  the  judges ;  and  I  have  not  been  well  understood  if  I  have  not 
expressed  my  opinion,  that,  very  much  in  consequence  of  the  old  habit,  I  think  they 
have  not  listened  sufficiently  to  parole  argument ;  but  other  people  may  differ  about 
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that  I  would  not  propose  to  limit  tbera  by  a  new  legislative  enactment.  I  look 
to  oar  getting  gradually  rid  of  the  old  practice. 

107.  Mr.  Horsman.]  When  your  Lordship  speaks  of  the  old  habits  of  the  judges, 
what  does  your  Lordship  mean  ? — I  mean  the  habit  of  forming  opinions  of  a  case 
upon  written  pleadings,  which  were  very  full,  and  which  led  the  judges  to  expect 
that  they  would  derive  little  or  no  assistance  from  the  bar. 

io8.  Not  having  those  written  pleadings,  and  not  being  able  to  make  up  their 
minds  upon  the  case  before  they  come  upon  the  bench,  does  the  impatience  they 
display  there  lead  them  to  do  great  injustice  to  the  parties? — They  have  the 
elements  of  making  up  their  opinion  upon  the  case ;  they  have  not  got  into  this- 
state  of  training  that  they  will  look  upon  them  as  simply  materials,  as  a  mere 
narrative,  till  such  time  as  they  hear  the  case  fully  explained  and  unfolded  by  the- 
aiguments  of  counsel,  but  from  the  habit  of  making  up  their  minds  in  studying 
cases  at  home,  some  of  those  judges  of  longest  continuance  on  the  bench  will 
necessarily  come  to  a  strong  impression,  which  makes  them  think  a  parole  argu- 
ment to  a  certain  extent  superfluous;  and  therefore  they  may  appear  to  supersede  that 
argument  more  willingly  than  they  ought  to  do ;  the  judges  who  have  not  been  so 
long  trained  to  that  habit,  I  mean  the  judges  in  the  outer  house,  hear  the  parole 
argument  more  patiently. 

109.  Is  there  not  an  impression  among  the  profession  that  cases  are  very 
imperfectly  heard,  and  that  injustice  is  done? — ^Whenever  a  case  is  imperfectly 
heard  injustice  must  be  to  a  certain  extent  done.  I  think  injustice  must  be  done 
where,  after  an  imperfect  hearing,  even  a  correct  judgment  is  arrived  at ;  because  a 
judge  ought  to  give  the  parties  the  impression  that  he  has  decided  after  full  and  satis- 
factory hearing;  and  therefore,  even  where  the  decision  is  right,  injustice  to  a  certain 
extent  is  done ;  and  in  such  a  case  disappointment  is  increased.  But  I  dare  say 
injustice  njay  be  done  in  some  cases,  because,  if  there  had  not  been  an  imperfect 
hearing,  a  different  result  might  have  been  produced.  I  think  there  is  an  impression 
in  the  profession  that  the  hearing  in  certain  cases  in  the  inner  house  is  not  satis- 
factory. 

110.  Do  you  think  the  diminution  of  business  of  the  Court  of  Session  may  be 
at  all  occasioned  by  what  you  have  stated  of  the  unsatisfactory  hearing  ? — I  am 
not  prepared  to  say  that  it  may  not  have  had  that  effect ;  I  cannot  say  to  what 
extent  it  has. 

111.  Sir  If.  Rae.]  Are  you  prepared  to  say  that  there  has  been  any  diminution 
of  the  business  of  the  court  ? — I  stated  that  my  impression  was  that  there  had 
been,  but  I  cannot  trace  it  to  any  permanent  cause. 

112.  Are  the  counsel  in  no  case  unnecessarily  tedious  and  lengthy  in  their 
argument,  giving  some  reason  for  that  impatience  of  the  judges  with  a  view  to  the 
proper  discharge  of  the  business  of  the  court? — Decidedly— very  often  it  is  the 
fault  of  the  bar ;  I  have  said  that  I  never  knew  a  case  in  which  a  counsel  of 
eminence  and  authority  at  the  bar  was  not  able  to  obtain  a  hearing. 

•  113.  Dr.  Stock.']  Is  there  a  limitation  to  the  number  of  counsel  that  may  be 
beard  ? — ^The  fullest  argument  we  have  is  by  two  counsel  on  each  side  being  heard, 
the  junior  opening. 

1 J4.  Mr.  Wallace.']  Is  it  not  much  more  common  for  one  counsel  only  to  ^ 
heard  in  the  inner  house? — It  depends  very  much  upon  the  senior;  Idirect  my 
junior  to  open  as  I  think  may  be  most  advisable  for  the  case. 

115.  Sir  C.  Grey.]  Has  the  proportion  of  the  reversals  of  decisions  of  the  inner 
chambers  increased  of  late  years,  or  diminished,  upon  appeals  to  the  House  of 
Lords  r — I  am  not  aware,  but  I  do  not  think  it  has  been  increased. 

1 1 6.  Mr.  Horsman,]  Are  tlie  present  judges  fully  occupied  ? — I  cannot  tell  to 
wrhat  extent  the  judges  in  private  study  and  read  their  cases,  but  they  have  that 
which  would  fully  occupy  them ;  and  the  only  point  in  which  I  have  to  state  any 
thing  about  their  not  being  fully  occupied,  is  that  more  time  should  I  think  be 
given  to  the  hearing  of  cases  in  court  than  is  practically  given. 

117.  Mr.  Wallace.]  With  regard  to  the  notes  which  are  sent  by  the  lords 
ordinary  to  the  inner  house,  if  I  understand  you  correctly,  the  inner  house  as  a 
Court  of  Review  reviews  the  note  of  the  Lord  Ordinary  rather  than  the  cause  as 
generally  exposed  by  counsel  ? — No,  I  have  not  so  expressed  it,  I  think. 

1 1 8.  Do  you  admit,  or  the  contrary,  that  the  notes  of  the  Lord  Ordinary  form 
the  chief  matter  of  consideration  in  the  judgment  of  the  case  before  the  inner 
house? — No,  I  cannot  admit  that  it  forms  the  chief  matter  of  consideration,  it  i& 
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considered  along  with  the  record.  It  receives  all  that  consideration  which  is  due  to 
an  explanation  more  or  less  full  of  the  grounds  of  the  judgment  of  the  judge  who 
pronounces  the  decision. 

119.  With  regard  to  witnesses  appearing  in  certain  cases  in  the  outer  house,  are 
witnesses  summoned  at  all  in  the  trial  of  cases  before  the  Court  of  Se^^ion  ? — Not 
unless  the  cases  are  tried  in  the  jury  court. 

1 20.  Can  you  inform  the  Committee  what  proportion  the  jury  cases  bear  to  the 
whole  number  of  cases  tried  in  the  year  ? — The  number  actually  tried  by  jury  are 
very  few  ;  I  have  had  some  returns  of  them  ;  the  institution  has  not  been  popular. 

121.  Is  there  not  a  great  dissatisfaction  with  the  profession,  as  well  as  with  the 
public,  at  the  present  mode  of  trying  civil  causes  by  jury  in  Scotland  ? — Such  mode 
of  trial  is  very  unpopular  at  this  moment 

122.  How  do  you  account  for  the  dissatisfaction  of  jury  trial  in  Scotland  ? — I  do 
not  know  that  I  can  very  well  account  for  it ;  I  do  not  think  it  is  reasonable  in  the 
extent  to  which  it  goes  ;  but  it  is  a  new  institution,  and  never  was  a  popular  one  in 
Scotland. 

123.  Is  not  the  expense  of  jury  trial  very  greatly  more  than  the  other  modes 
usual  in  Scotland  ? — That  depends  upon  a  great  many  circumstances ;  it  was  a 
great  argument  for  the  introduction  of  jury  trial  (to  a  certain  extent  J  thought  it  a 
very  just  and  true  argument),  that  the  expense  upon  the  whole  matter  would  be 
less^  Uiough  the  actud  ouUay  in  each  case  would  be  more  immediate ;  and  I  believe 
the  circumstance  of  the  expense  coming  more  immediately  upon  the  agent  of  the 
party  has  been  one  of  those  things  which  made  it  more  unpopular  than  if  the 
expense  had  been  even  greater  but  more  slowly  doled  out ;  but  this  is  a  very  large 
field  of  investigation. 

124*  Is  not  the  expense  very  much  larger  in  jury  cases  in  Scotland  than  in  cases 
tried  in  the  ordinary  manner  ? — I  do  not  know  that;  it  depends  upon  the  nature  of 
the  case.  If  you  take  an  important  case  and  try  it  by  jury,  though  the  expense 
may  be  considerable,  my  opinion  is,  that  the  expense  would  be  a  great  deal  less 
than  if  it  were  tried  according  to  the  old  form  in  Scotland  by  commission,  where 
I  have  known  proof  taken  upon  commission.  Take  an  important*  case,  such  as  the 
Cromarty  Fishing  case,  or  any  case  of  great  intricacy,  the  proof  upon  commission 
may  extend  over  years,  and  is  a  thing  of  enormous  expense  in  the  result,  though  the 
party  is  not  put  to  an  immediate  and  actual  outlay*  I  dare  say  in  many  of  those 
cases  of  jury  trial,,  where  the  expense  has  seemed  to  be  considerable,  the  pressure 
upon  the  party  may  appear  to  be  greater  because  he  is  obliged  to  pay  the  money 
at  once ;  but  the  expense  in  the  whole  has  been  actually  less. 

125.  Of  cases  generally  tried  by  jury,  as  compared  with  cases  generally  tried 
without  a  jury,  is  not  the  one  more  expensive  than  the  other  ? — I  cannot  institute  a 
comparison.  Jury  cases  are  expensive ;  but  with  what  class  of  cases  am  I  to 
compare  it  ?  Where  there  are  commissions,  the  expense  in  the  Jury  Court  will 
be  often  less  considerable. 

1 26.  Dr.  Stock.]  As  to  the  number  of  cases  tried  in  those  two  forms,  can  your 
IfOrdship  give  any  proportion? — I  cannot;  the  cases  tried  by  jury  are  very  few;  I 
cannot  answer  that  better  than  by  saying  that  jury  trial  has  really  not  got  into  the 
ordinary  system  of  Scotland. 

127.  Sir  W.  Mae,]  Are  not  a  great  portion  of  jury  cases  compromised  imme* 
diately  before  trial  ? — A  great  many  of  them  are. 

128.  Is  there  any  particular  reason/for  that?— One  reason  has  been  very  often 
assigned,  and  I  beUeve  it  operates  to  a  very  great  extent;  the  fear  of  failure, 
where  failure  is  certain,  makes  a  party  afraid,  and  he  does  not  go  on. 

129.  Is  it  supposed  in  Scotland  the  juries  attend  to  the  opinion  of  tlie  judge  as 
they  do  in  England  ? — I  am  not  very  sure  about  that ;  I  should  think  not;  I  think 
the  juries  are,  or  are  thought  to  be,  too  little  under  the  control  of  the  court,  for 
the  full  advantage  of  jury  trial  under  the  influence  of  counsel. 
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The  Right  Hon.  The  Lord  Advocate  of  Scotland,  a  Member  of  the  Committee, 

further  Examined. 

130.  Dr.  Lushington.']  WHAT  do  you  consider  to  be  the  chief  cause  of  the 
number  of  appeals  to  the  House  of  Lordft  ? — That  is  a  very  large  subject,  and  I 
am  not  prepared  to  say  that  I  could  enumerate  at  present  all  the  circumstances 
that  I  think  lead  to  the  multiplication  of  appeals  from  Scotland,  making  the  num- 
ber of  appeals  from  that  country  greater  than  from  any  other  division  of  the  em- 
pire, I  believe,  from  which  an  appeal  is  generally  taken  to  the  House  of  Lords.  I  con- 
sider that  one  very  important  cause  is  the  nature  of  the  appellate  jurisdiction  itself; 
that  there  is  an  appeal,  in  a  certain  degree,  to  a  foreign  tribunal,  instead  of,  as  in 
the  case  of  En<;land,  an  appeal  from  one  English  tribunal  to  another  English  tri- 
bunal, or  in  Ireland,  where  the  same  remark  applies.  But  I  have  no  hesitation  in 
saymg,  that  I  think  one  important  cause  of  so  many  appeals  is  connected  with 
what  I  stated  before,  that  the  judges  of  the  Court  of  Session  do  frequently  not 
give  at  sufficient  length  the  grouncts  upon  which  their  judgment  proceeds ;  and  I 
have  the  less  difficulty  in  stating  this  as  a  cause  of  appeal  (and  I  dare  say  my 
learned  friend,  Dr.  Lushington,  who  has  had  great  practice  in  the  House  of  Lords, 
will  agree  with  me)  inasmuch  as  it  has  very  often  been  observed  in  the  House  of 
Lords,  that  the  judges  have  not  shown  satisfactorily  the  grounds  upon  which  the 
court  below  acted;  and  this  does  bear  upon  the  whole  matter  of  the  greater  part  of 
the  judicial  business  being  done  in  private,  which  I  think  is  the  fault  of  the  present 
system.  I  wish,  therefore,  that  vivd  voce  pleading  were  more  enforced,  because  I 
should  like  more  of  the  judicial  business  to  be  done  in  public  than  is  at  present 
done;  I  think  it  would  be  more  satisfactory  to  suitors  and  to  the  profession; 
I  think  it  would  prevent  the  imputation  which  has  sometimes  been  made,  whether 
with  cause  or  without  cause,  that  the  judges  do  not  bestow  thai  attention  on  the* 
cases  which  they  ought  to  bestow.  If  that  time  is  given  in  public  there  cfen  be  no 
question  ;  but  if  given  in  private,  it  may  be  said  that  a  judge  who  does  not  like  to 
work  to  the  same  degree  as  his  colleagues,  may  spare  himself  the  pains  of  exer- 
cising his  own  mind  in  the  decision.  In  my  view,  it  is  of  the  last  importance,  I  think, 
that  the  grounds  of  the  judgment  should  be  very  fully  stated  at  the  time  the  judgment 
is  given. 

131.  So  that  in  point  of  fact  one  of  the  principal  causes  of  the  number  of 
appeals  has  been,  not  that  the  decrees  in  themselves  may  not  be  sound  and  according 
to  the  law,  but  that  either  the  reasons  stated  have  been  insufficiently  stated  or  have 
been  erroneously  stated  ? — I  must  say  that  that  is  a  frequent  cause,  in  my  opinion ;  and 
I  have  observed  in  my  evidence  before,  that  sometimes  when  counsel  on  both  sides* 
have  been  satisfied  that  the  judgment  is  right,  they  have  been  equally  dissatisfied, 
and  the  suitors  dissatisfied,  with  the  rapid  and  cursory  manner  in  which  the  case 
has  been  disposed  of. 

132.  Dr.  Stock.]  Your  Lordship  has  mentioned  as  one  of  the  causes  of  the  mul- 
tiplication of  appeals  from  Scotland,  in  proportion  to  those  from  Ireland  and  Eng- 
land, to  the  House  of  Lords,  that  the  appeal  is  to  a  judge  who  might  be  considereci 
as  a  foreign  judge  not  conversant  with  the  Scotch  law.  Will  your  Lordship  explain 
how  that  affects  the  multiplication  of  appeals  ? — That  is  very  clear.     Suppose  a 
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^ase  is  decided  according  to  the  law  of  Scotland,  and  a  party  thinks  his  case  is    '^^  f  ah^^"  ^^* 
even  rightly  decided  according  to  the  law  of  Scotland,  he  takes  the  chance  of  any       or^      vocate. 
distinction  which  may  exist  in  the  English  law.  ^   20  March  1840. 

133*  He  speculates  upon  the  incompetency  of  the  tribunal  to  which  he  appeals? 
— No.  I  should  hardly  call  it  the  incompetency;  but  that  the  law  with  which  the 
tribunal  is  most  familiar  may  give  him  a  chance  which  in  Scotland  he  may  not 
have  had.  But  I  must  qualify  this  answer  by  saying,  that  the  House  of  Lords  in 
deciding  cases,  whatever  may  be  the  views  of  the  parties  coming  before  them,  are 
always  as  much  guarded  as  any  tribunal  can  be,  to  decide  Scotch  cases  according  to 
the  Scotch  law.  I  should  do  gveat  injustice  if  I  did  not  state  that  to  be  the  firm 
^jonviction  that  I  have  from  my  experience  in  the  House  of  Lords. 

134.  Sir  TT.  Rae.]  Are  cases  frequent  of  a  judgment  being  right,  and  the  judges 
pronouncing  bad  reasons  ? — I  should  hardly  say  bad  reasons,  but  insufficient  rea- 
sons ;  not  assigning  the  ground  of  judgment  sufficiently- 

135.  Is  this  consistent  with  the  former  answer  made? — I  think,  so  far  as  I 
recollect  the  terms  of  the  former  answer,  there  are  cases  appealed  upon  the 
ground  of  erroneous  decision,  and  I  think  rightly  appealed ;  and  cases  appealed 
upon  the  ground  of  erroneous  decision  have,  I  think,  been  rightly,  in  many  cases, 
reversed  ;  in  many  cases  of  reversal,  in  the  majority  of  cases  of  reversal,  I  am 
very  much  inclined  to  think,  that,  upon  the  whole,  the  House  of  Lords  have 
been  right;  but  in  speaking  of  the  frequency  of  appeals  with  regard  to  the 
way  in  which  the  grounds  of  the  judgment  were  stated,  I  did  not  mean  to  state, 
that  the  grounds  of  a  decision  right  in  itself  were  bad,  but  that  they  were  imper- 
fectly stated;  stated  in  part  by  one  judge,  and  stated  in  part  by  another  judge  ; 
not  fully  or  perfectly  stated  any  where,  and  that  there  was  an  appearance  of  incon- 
sistency ;  this  is  a  point  which  has  been  adverted  to  again  and  again  in  judgments 
of  the  House  of  Lords ;  I  have  known  cases  remitted,  and  recently,  to  the  Court 
of  Session  which  were  held  to  be  cases  of  difficulty,  and  the  remit  has  been  put 
upon  the  want  of  explanation  contained  in  the  reasons  given  for  the  judgment 
of  the  court  l>elow. 

136.  Dr.  Stock.']  Do  not  the  printed  cases  before  the  House  of  Lords  in  a  great 
measure  supply  that  defect? — They  supplv  that  defect  so  far  as  the  arguments  of 
parties  can  supply  that  defect ,  but  still  wnat  the  House  of  Lords  often  want,  and 
irery  much  require,  as  an  appellate  tribunal,  is  not  to  find  out  in  the  conflicting 
arguments  of  parties  how  the  judgment  can  be  supported;  they  mt)re  often 
wish  to  know  the  particular  grounds  upon  which  the  court  below  wish  to  place 
that  judgment. 

137.  Mr.  Wallace.']  Does  your  opinion  regarding  the  judges  not  giving  sufficient 
time,  and  sufficientlv  expressing  their  opinions,  involve  the  question  of  their  sitting 
longer  in  court  daily ;  are  you  of  opinion,  that,  to  obtain  the  object  which  you 
have  in  view,  it  would  require  the  judges  to  sit  longer  in  court  daily  ? — It  follows 
as  a  matter  of  course,  when  I  state  that  I  do  not  think  a  sufficient  quantity  of 

Judicial  business  is  done  in  public,  that  I  think  they  ought  to  sit  longer  in  court 
daily,  and  occupy  part  of  that  time  which  they  may  now  give  at  home  to  the 
reading  of  the  cases  in  hearing  arguments  vivd  voce. 

138.  Is  there  any  limit  to  which  you  would  propose  that  the  courts  should  come ; 
would  you  propose  that  they  should  sit  at  an  earlier  hour,  and,  generally  speaking, 
that  they  should  sit  also  to  a  much  later  hour  than  at  present? — What  I  have  safd 
generally  is  this,  that  it  appears  to  me  that  to  give  full  and  proper  effisct  to  the 
change  introduced  in  1825,  there  should  be  a  much  greater  extension  ofvivd  voce 
j)leading;  and,  further,  that  there  should  be  a  much  fuller  statement  by  the  judges 
of  the  grounds  upon  which  they  give  their  judgment ;  of  course  that  would  occupy 
them  longer  in  court;  I  am  not  prepared  to  say,  with  reference  to  the  convenience 
of  the  whole  court,  when  they  should  meet,  or  when  they  should  rise,  but  there 
should  be  more  time  spent  in  court,  especially  by  the  inner  houses. 

139.  Chairman.]  And  the  result  would  be,  of  course,  that  the  court  would  sit 
longer  in  public  than  they  do  at  present? — Yes. 

140.  Sir  W.  Rae^  Is  it  tlie  general  practice  at  present  for  the  court  to  prevent 
the  counsel  from  stating  that  which  they  consider  necessary  for  the  information  of 
the  court? — No,  I  do  not  know  that  it  is;  but  the  counsel  act  under  the  impres- 
sion that  the  argument  is  useless  in  many  cases,  because  they  argue  under  an 
.impression  that  the  judges  have  made  up  their  minds  already  at  home. 
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141.  Dr.  Stock.]  Your  Lordship  stated  that  it  had  been  suggested  that  the 
judges  should  not  have  the  opportunity  of  reading  the  printed  papers  before  they 
had  heard  the  parole  argument ;  what  is  your  Lordship's  opinion  upon  that  ? — My 
opinion  is  against  that,  because  a  great  deal  of  benefit  may  be  obtained  by  a  judge 
having  a  general  knowledge  of  the  case  before  he  goes  into  court,  provided  fae 
does  not  allow  the  knowl^ge  of  the  case  derived  from  the  statement  of  the  facts 
and  the  summary  of  the  pleas  of  law  to  make  too  deep  an  impression  upon  him, 
or  to  disincline  him  to  hear  the  counsel  at  full  length ;  but  I  think  it  would  not  be 
with  advantage  to  withhold  the  papers  from  judges  before  they  came  into  court ; 
and  I  stated  that  such  a  suggestion  had  been  made  simply  with  a  view  to  show  how 
strong  the  feeling  with  a  part  of  the  profession  is  as  against  the  mode  in  which 
cases  are  disposea  of. 


Right  Hon. 

Sir  William  RaCj 

Bart. 


The  Right  Hon.  Sir  William  RaCy  Bart.,  a  Member  of  the  Committee,  Examined. 

142.  Chairman.']  YOU  were  Lord  Advocate  of  Scotland  in  the  year  1 825,  when 
the  Act  was  passed  which  changed  the  mode  of  hearing  and  deciding  cases  ?— 
I  was. 

143.  Did  you  anticipate  when  that  Act  was  passed  that  it  would  come  into 
immediate  operation,  and  that  the  mode  adopted  by  the  judges  of  dealing  with 
cases  before  the  Court  of  Session  would  be  instantaneously  changed  ? — Perhaps  I 
may  mention  that  that  Act  originated,  not  in  a  complaint  from  Scotland  of  the 
mode  of  administering  justice,  but  in  a  complaint  from  the  House  of  Lords  of  the 
number  of  appeals,  and  particularly  on  the  part  of  Lord  Eldon,  who  at  that  time 
thought  it  necessary  to  propose  that  an  additional  judge  should  be  appointed  in  the 
House  of  Lords  for  the  disposal  of  Scotch  appeals  in  particular.  It  was  thought 
wise,  in  order  to  ascertain  the  grounds  on  which  so  many  appeals  occurred,, 
that  a  Commission  of  inquiry  should  be  appointed,  and  an  Act  of  Parliament  was 
passed  specially  authorizing  the  nomination  of  such  a  Commission ;  this  was  in 
1823,  the  4th  of  George  the  Fourth,  chap.  45.  The  grounds  on  which  it  was 
considered  at  that  time  that  appeals  chiefly  arose  were  three ;  first,  irregularity  in 
making  up  the  record.  This  is  alluded  to  in  the  evidence  of  the  Lord  Advocale 
on  the  previous  day ;  facts  were  not  fixed  at  the  outset  of  the  cause,  but  were 
brought  forward  as  occasion  might  occur  in  the  whole  progress  of  it :  that  was 
one  reason.  Another  reason  was,  that  a  great  number'  of  judgments  in  the  same 
cause  were  pronounced,  first  by  the  lords  ordinary  and  afterwards  by  the  inner 
houses,  often  varying  from  one  another,  and  leading  to  the  belief  that  they  bad 
not  been  very  duly  weighed  at  the  time,  possibly  under  the  impression  that  they 
might  again  come  before  the  judge  for  consideration.  And  the  third  reason  was  the 
constitution  of  the  court  at  that  time ;  the  divisions  consisted  each  of  five  judges, 
so  that  in  nuiny  cases  the  decision  was  by  a  casting  voice,  and  if  the  Lord  Ordinary 
concurred  with  the  minority,  the  judges  were  equally  divided  in  opinion.  Those 
ivere  the  reasons  that  were  at  that  time  felt  to  lead  very  much  to  appeals ;  and 
in  order  to  correct  those  evils  it  was  thought  wise  not  to  limit  the  Commission  to 
individuals  connected  with  the  law  in  Scotland,  but  to  embrace  in  it  several  from 
England,  so  that  as  much  of  the  English  practice  might  be  mixed  up  with  ours 
as  might  be  deemed  expedient ;  accordingly  that  Commission  was  made  to  con- 
sist, besides  the  chief  judges  and  other  high  officers  of  the  law  in  Scotland,  of 
Sir  Nicholas  Tindal,  Chief  Justice  of  the  Common  Pleas,  Mr.  Justice  Littledale, 
the  Earl  of  Devon,  tlien  a  chancery  lawyer.  Sir  William  Alexander,  afterwards 
Chief  Baron  of  England  ;  and  they  were  assisted  in  Scotland  by  Sir  Samuel  Shep- 
herd, who  had  been  long  Attorney-General  in  England,  and  by  Mr.  Adam,  the  chief 
commissioner  of  the  Jury  Court,  who  had  also  been  an  English  counsel.  This 
Commission,  of  which  I  was  a  humble  member,  made  an  anxious  inquiry  as  to  the 
practice  of  the  courts  in  Scotland  in  every  department,  and  they  made  a  report  in 
the  early  part  of  the  year  1824,  upon  which  the  statute  of  1825,  the  6th  of  George 
the  Fourth,  chapter  1 20,  was  founded,  and  gave  effect  to  their  recommendations  ; 
it  provided  a  remedy  for  the  three  evils  to  which  I  have  referred  ;  it  intro- 
duced a  fixed  record,  by  means  of  a  summons  on  the  part  of  the  pursuer,  care- 
fully drawn,  containing  all  the  facts  and  conclusions  of  the  case,  and  defences  by 
the  other  party,  drawn  with  equal  care,  the  parties  being  tied  down  to  the  state- 
ments therein  contained,  and  the  defences  being  accompanied  with  the  pleas  of 
law  arising  out  of  the  summons  and  defence  ;  if  the  parties  were  satisfied  with  that 
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statement,  the  record  was  thereupon  closed;  if  there  was  a  difference  in  point  of  fact, 
a  farther  paper  was  to  be  ordered,  namely,  a  condescendence  and  an  answer,  which 
two  papers  were  to  be  revised  by  the  parties  till  they  were  satisfied,  and  then  the 
r«x)rd  was  to  be  closed.    This  was  considered  as  the  best  species  of  record  which 
could   be  framed ;  and  the  Commission  which  I  have  referred  to,  in  their  report, 
recommended  it  is  as  forming  '^  a  system  of  pleading  and  preparation  of  trial  better 
adapted  to  the  peculiarities  of  the  Scottish  jurisprudence,  and  more  congenial  with 
the  habits  of  the  people,  than  any  attempt  to  imitate  the  English  practice  of  special- 
pleading."    I  believe  that  this  mode  of  makmg  up  the  record  has  proved  in  prac- 
tice highly  beneficial,  and  I  am  strongly  impressed  with  a  belief  that  it  has  tended 
materi^ly  to  diminish  litigation,  because  counsel  are  very  frequently,  nay  generally, 
consulted  in  the  prepaiation  of  the  summons,  and  always  of  the  defences ;  and 
thus  from  the  early  consultation  with  counsel,  many  eases  are  stopped  in  limine 
that  would  otherwise  go  on  to  be  discussed  in  court.     Then  the  other  evil  with 
re^d  to  repeated  judgments  was  cured  by  its  being  declared  that  the  judgment 
of  the  Lord  Ordinary  upon  that  record,  after  hearing  counsel,  should  be  final  as 
before  him ;  and  again,  when  the  case  should  be  appealed  to  the  inner  house,  that 
the  record  as  made  up  before  the  Lord  Ordinary  should  be  carried  to  the  inner 
boose ;  and  that  there  the  one  judgment  pronounced  should  be  final.  With  respect 
to  the  number  of  judges,  it  was  proposed  to  alter  that  from  five,  of  which  each 
of  the  divisions  at  that  time  consisted,  to  four,  which,  from  what  was  stated  to  the 
Committee  on  the  last  occasion,  I  concur  entirely  in  thinking  is  the  most  expedient 
number  for  the  court  to  consist  of,  as  leading  to  the  majority  of  three  when  the 
court  is  divided  in  opinion,  and  when  equally  divided,  other  judges  being  brought 
in  to  dispose  of  the  case.    That  Commission  did  not  recommend  any  reduction  in 
the  number  of  judges,  but  simply  a  reduction  of  the  number  in  each  of  the  divisions 
of  the  inner  house  ;  and  they  suggested  tliat  the  two  supernumerary  judges  should 
be  added  to  the  lords  ordmary  of  the  outer  house;  and,  accordingly,  from  1825 
down  to  1 829  there  remained  seven  lords  ordinary  acting  in  the  outer  house.     In 
1829,  a  question  was  brought  forward  in  the  House  of  Commons  regarding  the 
increase  of  the  judges'  salaries,  and  this  was  objected  to,  at  that  time,  upon  the 
ground  that  sundry  recommendations  of  a  Commission  which  had  been  established 
many  years  before,  in  regard  to  alterations  in  the  judicial  establishment  of  Scot- 
land, bad  not  been  carried  into  full  effect.     In  consequence  of  this,  the  proposal 
for  increasing  the  judges'  salaries  was  put  off  until  a  Bill  should  be  introduced 
for  carrying  those  alterations  into  effect.     The  Government  of  the  day  required 
me,  as  the  Lord  Advocate  of  Scotland,  to  go  over  all  those  suggestions,  and  to 
report,  not  merely  as  to  the  propriety  of  them,  but,  upon  my  responsibility,  and 
upon  the  responsibility  of  the  Government  which  might  hereafter  adopt  them, 
what  reductions  could  with  propriety  take  place  in  every  department  of  the  judi- 
cial establishment  of  Scotland.     In  consequence  of  that  direction  from  Sir  Robert 
Peel,  I,  with  the  aid  of  the  then  Solicitor-general,  now  Dean  of  Faculty,  made   a 
report  the  particulars  of  which  I  shall  not  go  over,  but  it  contained  this  sugges- 
tion, that  a  reduction  of  two  lords  ordinary  of  the  Court  of  Session  should  take  place, 
namely,  the  two  supernumerary  lords  ordinary  who  had  been  added  to  the  five 
judges    who    sat   in  the  outer-house  previously  to  the  year   1825;    the   main 
reason  for  that  recommendation  was,  that,  in  so  far  as  I  was  able  to  discover,  the 
business  of  the  outer-house  had  been  from  1810  doH'n  to  1825  suflSciently  per- 
formed by  the  five  lords  ordinary,  and,  as  that  business  had  not  increased,  it  was 
considered  that  the  two  supernumerary  ones  might  be  dispensed  with  ;  and  I  do 
not  understand,  from  anything  that  has  since  passed,  that  that  reduction  of  the 
number  of  judges  was  inexpedient.     In  consequence  of  that  recommendation,  the 
statute  of  11th  George  the  Fourth  and  the  1st  of  William  the  Fourth,  chapter  69, 
passed,  which  vested  in  the  Court  of  Session  a  variety  of  duties  which  before  did 
not  belong  to  them  j  it  abolished  the  Jury  Court,  which  was  a  separate  court,  and 
▼ested  the  trial  by  jury  entirely  in  the  Court  of  Session  ;  it  abolished  the  Court  of 
Admiralty  and  vested  its  sole  civil  jurisdiction  in  the  Court  of  Session ;  it  abolished 
the  Consistorial  Courts  and  likewise  vested  all  the  consistorial  judicature  in  the 
Court  of  Session  ;  prior  to  that  time  the  jilidgments  of  the  Admiralty  and  the  Con- 
sistorial Judges  were  subject  to  appeal  to  the  Court  of  Session,  but  they  did  not  in 
the  first  instance  come  before  that  Court. 

144.  Was  not  one  object  of  the  statute  of  the  6th  George  Fourth,  chapter  120, 

to  substitute  oral  pleadings  for  written  arguments  ? — It  was  to  a  very  consider- 
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able  extent,  I  do  not  say  entirely  so,  because  there  was  a  power  given  either 
to  the  lords  ordinary  or  to  the  inner  houses  to  order  cases,  which  were  written 
arguments. 

145.  Do  you  consider  that  the  spirit  of  that  Act  has  been  carried  out  in  the 
Court  of  Session  ? — I  must  speak  with  great  hesitation  upon  that  subject,  as  I 
have  no  personal  knowledge  in  regard  to  it.  As  a  Privy  Counsellor  I  was  prevented 
from  returning  to  the  bar  in  1 830,  even  if  I  had  been  so  disposed,  and  therefore  I 
can  only  speak  from  the  information  I  have  received  from  some  of  the  heads  df 
the  profession  in  the  court  of  Scodand,  with  whom  I  am  in  confidential  communi- 
cation, and  whose  opinions  I  am  well  acquainted  with.  I  believe  that,  particularly 
at  first,  the  mvd  voce  pleadings  were  not  relied  on  by  the  judges  to  that  extent 
that  was  desirable ;  but  I  have  reason  to  believe  that  that  has  been  gradually 
remedying  itself,  and  that  now  the  ground  of  complaint  exists  to  a  very  small 
extent.  I  believe  that  there  is  not  a  degree  of  complaint  on  this  head  to  the  extent 
which  the  Lord  Advocate  stated  in  his  evidence ;  and  as  reference  has  been  made 
to  an  opinion  which  the  Dean  of  Faculty  had  expressed  in  reference  to  that 
matter,  and  particularly  with  regard  to  the  impatience  manifested  by  the  judges, 
and  their  not  sufficiently  attending  to  the  arguments  at  the  bar,  I  may  mention 
that  I  have  a  letter  from  him,  dated  the  16th  of  last  month,  in  which  he 
says,  explanatory  of  that  passage  in  his  evidence  before  the  Law  Commission, 
that  that  evidence  was  given  in  the  year  1 833,  seven  years  ago ;  that  it  related 
not  to  judges  not  being  willing  to  hear,  but  to  some  of  the  older  ones,  now 
mostly  dead,  namely,  Lord  Balgray,  Lord  Craigie  and  Lord  Cringletie,  and  others, 
tliinking  that  they  were  bound  to  study  the  cases,  under  the  new  system,  at  home 
before  they  came  into  court.  A  hint  which  the  Commission  wished  me  to  give 
upon  that  subject  was  taken,  and  there  is  not  now  complaint  upon  the  subject. 
That  is  the  impression  of  the  Dean  of  Faculty. 

146.  Dr.  Lushington.']  So  that  in  point  of  fact,  to  the  best  of  your  information 
and  belief,  written  arguments  are  not  now  ordered  more  frequently  than  is  neces- 
sary, considering  the  importance  and  difficulty  of  the  particular  cases  in  which  they 
are  ordered  ? — That  is  my  impression  from  the  information  I  have  obtained. 

147.  Chairman^  Can  you  state,  from  your  intercourse  with  the  heads  of  the 
profession,  whether  this  change,  introduced  in  1S25,  has  given  satisfaction  not  only 
to  members  of  the  bar  but  luso  to  the  public? — I  believe  it  has  upon  the  wiiole 
given  general  satisfaction.  When  changes  in  a  system  take  place  people  are  very 
apt  to  think  that  other  changes  would  be  better;  but  I  do  not  see,  and  I  have  not 
heard,  in  what  respect  any  change  could  be  introduced  that  would  improve  the 
practice  in  Scotland.  I  think  the  evidence  of  the  Lord  Advocate  the  other  day  did 
not  point  out  any  alteration  that  would  be  desirable  in  the  law  as  now  regulating 
that  practice  ;  it  only  requires  to  be  let  alone. 

148.  Do  you  consider  that  tlie  change  of  1825  has  tended  either  to  increase 
or  diminish  the  general  business  before  the  courts  r — I  think  that  it  has,  in  some 
degree,  tended  to  diminish  it,  for  the  reason  I  mentioned  before,  namely,  by  a 
strict  examination  being  made,  at  the  first  starting,  into  the  grounds  upon  which 
the  cases  stand,  and  a  good  many  cases  being  in  consequence  suppressed  which 
would  otiierwise  have  gone  on  to  trial;  I  think  in  that  respect  it  has  diminished  it. 
Again,  more  small  cases  are  now  carried  before  the  sheriff  than  formerly ;  in  other 
respects  I  do  not  see  bow  the  business  of  the  court  can  have  been  materially 
diminished  in  substance,  and  I  am  rather  inclined  to  believe  that  the  same  extent 
of  important  business  which  was  before  the  Court  of  Session  formerly  still  con- 
tinues before  it ;  and  it  does  not  appear  to  me  from  the  returns  that  there  are 
any  grounds  for  considering  that  any  material  reduction  of  business  has  taken 
place ;  certainly  the  number  of  new  cases  have  somewhat  diminished  latterly,  but 
the  business  of  the  court  I  do  not  think  has  diminished,  and  particularly  I  judge 
from  the  number  of  cases  at  the  end  of  the  session  that  remain  undecided.  T  see 
from  the  returns,  that  before  the  lords  ordinary,  where  the  number  of  new  cases 
were  diminishing  in  some  degree,  the  extent  of  arrears  was  increasing.  In  1836 
the  number  of  cases  ready  for  debate  not  decided  before  the  lords  ordinary 
amounted  to  55,  in  1837  they  amounted  to  74,  in  1839  they  amounted  to  146  ;  in 
the  inner  house  the  cases  which  were  ready  for  judgment  undecided  at  the  end  of 
1837  were  8,  in  1838  they  were  89,  in  1839  they  were  77.  This  leads  me  to 
think,  that  as  the  court  performs  the  same  extent  of  business  daily,  the  real 
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important  and  difficult  cases  are  fully  as  numerous  as  they  were  formerly,  and 
that  no  material  reduction  has  taken  place  in  the  extent  of  business  to  be  done 
by  the  judges. 

149.'  Then,  in  your  opinion,  no  reduction  has  taken  place  in  the  business 
which  would  justify  a  reduction  of  the  number  of  judges  ? — Certainly  not. 

150.  Has  any  alteration  taken  place  in  the  Court  of  Session  which  would  lead 
you  to  think  that  the  business  could  be  performed  as  well  by  one  division  as  by 
two  in  the  inner  house  ? — It  is  obviously  impossible  they  could  do  so  without 
lengthening  the  sessions  ;  and  if  one  division  was  to  sit  without  intermission  for 
the  whole  year  round,  they  could  not  do  more  than  the  two  divisions  do  at  pre- 
sent ;  but  considering  the  duties  to  be  performed  in  vacation  at  circuit,  and  several 
other  matters,  it  is  quite  impossible  that  one  division  could  sit  during  the  whole 
year.  I  am  not  prepared  to  say  that  the  two  inner  divisions  could  not  do  more 
duty  than  they  do ;  I  think  they  could ;  but  I  do  not  think  one  could  per- 
form it,  and  I  think  it  is  better  for  the  country  that  two  divisions  should  be  lightly 
loaded  with  business,  than  that  one  should  be  overpowered  and  incapable  of 
discharging  its  duties. 

151.  In  your  opinion,  would  it  be  expedient  or  proper  to  reduce  the  number  of 
judges  in  either  of  the  divisions,  or  in  each  of  the  divisions  ? — I  have  said  that  it 
appeared  to  me  impossible  to  reduce  one  division,  for  the  reason  I  have  stated ; 
and  I  may  mention  another  reason,  which  is,  that  I  think  it  very  expedient  that 
the  country  should  have  the  choice  of  two  courts ;  I  think  it  must  lead  to  a  degree 
of  exertion  upon  the  part  of  the  judges  themselves,  and  must  be  very  acceptable 
to  the  country,  that  they  have  liberty  to  go  to  one  division  or  the  other,  and  there- 
tore  I  am  very  decidedly  of  opinion  that  the  two  divisions  ought  to  be  maintained. 
With  respect  to  tlieir  number,  I  have  already  said  that  I  am  quite  clear  that 
four  is  the  proper  number,  and  that  you  could  do  nothing  so  injurious  to  the 
administration  of  justice,  as  to  reduce  it  to  three,  because  you  then  bring  it  to 
the  position  stated  by  the  Lord  Advocate ;  you  have  a  case  decided  in  the  outer 
court  by  a  judge  of  the  highest  character,  llord  Jeffrev  or  Lord  MoncriefF;  it  goes 
to  the  inner  house ;  the  president  perhaps  agrees  witn  Lord  Jeffrey,  and  the  two 
minor  judges  decide  the  case  in  favour  of  the  adverse  party.  It  is  quite  impos- 
sible that  the  adverse  party  can  be  satisfied  with  that  judgment,  and  it  must 
necessarily  and  unavoidably  lead  to  an  appeal  to  the'House  of  Lords  ;  those  who 
wish  to  diminish  the  number  of  appeals  to  the  House  of  Lords  will  perceive  that 
this  would  form  a  fruitful  source  of  such  appeals. 

152.  In  preserving  the  two  divisions  of  the  Court  of  Review,  is  it  your  opinion 
that  the  lords  ordinary  might  be  reduced  in  their  present  number  ? — I  think,  from 
the  extent  of  the  business  they  have  to  discharge,  it  would  be  quite  impossible  and 
most  inexpedient,  and  that  they  could  not  discharge  the  business  satisfactorily ;  the 
arrear  of  causes  before  them  is  now  great,  even  when  their  sittings  have  been 
extended,  because,  by  a  late  Act  of  Parliament,  they  begin  to  sit  upon  the  20th 
of  October  and  sit  till  the  20th  of  March  ;  but  even  with  that,  the  arrear  of  causes 
before  the  lords  ordinary  has  increased,  instead  of  being  diminished ;  and  there- 
fore it  appears  to  me  most  undesirable  that  the  number  should  be  reduced. 

153.  Do  you  entertain  the  same  opinion  of  the  expediency  of  the  public  bein*T 
allowed  to  cnoose  their  own  lord  ordinary  as  of  their  being  allowed  to  choose  to 
which  inner  house  they  shall  appear  ? — Yes,  I  think  it  right  that  the  parties  should 
choose  their  own  lord  ordinary ;  a  doubt  was  expressed  how  far  it  was  wise  to  give 
them  an  unlimited  choice  of  the  lord  ordinary,  and  of  the  division  also,  inasmuch 
as  it  tended  to  create  a  great  inequality  of  business ;  I  had  doubts  upon  that,  and 
I  have  still  doubts  upon  it ;  but  that  does  not  go  to  the  point  of  reducing  the 
number  of  judges. 

1 54.  The  Lord  Advocate.]  You  mentioned  very  correctly  that  one  of  the  important 
changes  introduced  in  1 825  was  that  of  making  up  the  records ;  are  you  not  aware 
that  that  part  of  the  statute  connected  with  the  making  up  of  the  records  with  the 
condescendences  and  the  answers  has  led  unexpectedly  to  a  very  great  multiplica- 
tion of  proceedings,  and  to  a  great  deal  of  expense  not  anticipated,  and  that  it  is 
now  a  subject  of  very  general  complaint  both  by  the  court  and  the  bar  ? — I  see 
that  that  is  stated  in  the  Report  of  the  Law  Commission  ;  personally  I  iiave  no 
knowledge  upon  that  subject. 

155.  Are  you  aware  that,  with  respect  to  all  that,  the  statute  was  very  impera- 
tive, and  that  the  Court  of  iSession  were  not  left  with  the  power  by  acts  of  sederunt 
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of  remedyiog  inconveniences  which  in  the  course  of  practice  might  be  discovered  ? 
— Ye8»  the  statute  was  very  peremptory  in  fixing  the  description  of  document  which 
was  to  form  the  record,  and  permitted  no  deviation  therefrom ;  but  it  did  permit 
the  judges  to  make  all  necessary  acts  of  sederunt  in  order  to  carry  that  Act  ioto 
effect. 

156.  You  consented  to  the  reduction  of  the  number  of  lords  ordinary  in  the 
year  1830,  upon  the  ground  that  five  lords  ordinary  had  been  found  sufficient  to  do 
the  business  before  ? — Yes,  mainly  on  diat  ground ;  but  so  many  as  seven  courts 
of  lords  ordinary  sitting  at  the  same  time  bad  also  been  found  inconvenient. 

157.  Is  it  your  opinion  now  that  the  vivd  voce  pleadings  have  been  quite  carried 
to  a  sufficient  extent  under  the  operation  of  the  statute  of  1825  ? — I  have  said  that 
I  have  no  personal  experience  upon  the  matter ;  and  after  the  opinion  given  by  the 
Lord  Advocate,  I  must  certainly  entertain  doubts  whether  it  has ;  but  I  think  that 
if  such  an  evil  really  exists,  it  will  cure  itself  gradually,  without  any  legislative  enact- 
ment ;  that  as  younger  men  leave  tlie  bar,  and  become  judges,  they  will  go  ifli- 
pressed  with  the  feelings  that  it  is  desirable  to  extend  vivd  voce  pleadings,  and 
that  those  feelings  will  gradually  have  their  effect. 

158.  That  of  course  would  lead  to  the  judges  occupying  longer  time  in  court, 
hearing  more  parole  argument  ? — ^It  certainly  would. 

159«  Yoii  are  aware  that  the  business  of  the  Court  of  Justiciary  has  very  much 
increased  ?-^It  has ;  very  much,  indeed. 

160.  And  that  the  cases  that  come  before  the  High  Court  of  Justiciary,  and  before 
the  Justiciary  Circuit,  are  generally  cases  of  the  greatest  magnitude  ? — Yes  ;  for  a 
great  length  of  time  no  cases,  with  very  rare  exceptions,  have  been  brought  before 
tike  Court  of  Justiciary,  where  a  less  punishment,  could  be  awarded  than  transpor- 
tation or  a  long  period  of  imprisonment ;  cases  of  smaller  magnitude  are  generally 
tried  by  the  sheriff,  by  means  of  a  jury.  By  the  Act  whidi  I  last  referred  to, 
the  1  itb  of  George  the  Fourth,  and  1st  of  William  the  Fourth,  chapter  69,  the  trials 
before  the  sheriff  were  materially  facilitated  by  dispensing  with  their  taking  down 
the  evidence  in  writing,  and  in  various  other  matters,  which  made  the  trials  before' 
this  judicature  very  simple  and  easy.  In  consequence  a  larce  proportion  of  the 
criminal  business  in  Scotland  has  been  transferred  to  the  sneriff;  but  notwith- 
standing that  the  business  of  the  Supreme  Court  has  most  materially  increased 
in  that  higher  description  of  crime,  arising  from  the  increase  of  population,  aid 
of  commerce  and  manufacture,  and  I  think  it  necessarily  follows,  diat  as  Scot- 
land advances  farther  in  those  respects,  crime  will  rather  increase  than  diminish. 

161.  Mr.  Wallace.]  You  stated  that  you  did  not  consider  the  returns  made  to 
Parliament  already,  showing  a  very  considerable  decrease  of  business  before  the 
Court  of  Session,  as  any  proof  of  its  being  decreased  ? — I  said  that  the  returns 
showed  a  decrease  in  tlie  number  of  causes  brought  before  the  court,  but  that  it  did 
not  appear  to  me  to  prove  that  the  time  of  the  judges  in  discussing  those  causes 
had  been  diminished. 

162.  Will  you  explain  what  you  mean  by  that?— I  find  that  the  number  of 
judgments  pronounced  by  the  lords  ordinary  do  not  vary  materially  ;  and  observing 
the  arrears  of  causes  in  their  courts,  I  must  conclude  that  they  take  much  more 
time  in  discussing  them ;  and  as  the  business  of  the  judges  consists  in  the  time 
occupied  by  them  in  considering  their  causes  much  more  than  in  the  number  of 
cases  brought  before  them,  I  have  come  to  the  conclusion  that  their  business  in 
reality  has  not  been  diminished. 

163.  Those  returns  appear  to  show  a  diminution  of  more  than  25  percent,  in 
the  number  of  causes  which  come  before  the  courts ;  is  the  Committee  to  under- 
stand that  you  do  not  think  the  diminution,  supposing  it  to  be  25  per  cent,  is  any 
proof  of  the  court  having  less  to  do  ?— It  depends  very  much  upon  the  nature  of  the 
cases ;  the  number  of  cases  does  not  at  all  fix  the  extent  of  duty  which  is  per- 
formed by  the  judges  in  disposing  of  them ;  and  I  infer  from  what  I  have  already 
said,  that  the  cases  are  of  a  more  important  nature  and  more  difficult  in  dis- 
cussion, and,  of  course,  though  their  number  is  less,  the  duty  discharged  by  the 
Judges  in  deciding  them  is  not  diminished. 

164.  Are  you,  then,  of  opinion,  that  the  making  of  these  returns  to  Parliament 
is  of  no  use  ? — No  ;  I  think  they  are  of  great  use. 

165.  Of  what  use  are  they? — They  show  the  number  of  cases  brought  into  court, 
the  number  of  judgments  finally  pronounced  by  each  of  the  judges,  and  the 
number  of  cases  in  arrear ;  and  from  those  circumstances  you  are  able  to  judge  of 
the  extent  of  business  before  the  court,  and  how  it  is  performed^ 
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1 66.  You  have  mentioned  a  very  considerable  increase  of  arrears  appearing  by 
those  returns ;  I  find  in  your  evidence  in  the  First  Report  of  the  Law  Commission 
in  1 834,  in  speaking  of  the  length  of  vacation,  you  say  this,  in  page  1 0,  Question 
79 ;  "  The  autumn  vacation  might  certainly  admit  of  reduction  if  necessary,  but 
I  believe  in  all  courts  there  is  a  long  vacation,  and  possibly  on  account  of  their 
age  the  judges  require  a  certain  degree  of  relaxation  at  one  period  of  the  year, 
and  I  am  quite  sure  that  a  change  would  be  very  unacceptable  to  men  connected 
with  the  law  department."  Bearing  in  mind  this  reply,  and  bearing  in  mind  that 
a  considerable  number  of  the  judges  are  six  years  older  than  they  were,  are  you 
of  opinion  that  the  vacations,  as  regards  all  the  judges,  could  be  diminished  with 
advantage  in  order  to  get  rid  of  the  arrears  to  which  you  have  alluded  ? — I  must 
answer  the  question  first  as  regards  the  lords  ordinary ;  in  order  to  meet  the  arrear, 
advantage  has  been  taken  of  a  provision  of  the  Act  to  extend  the  session ;  the 
winter  session  now  begins  upon  the  20th  of  October,  and  ends  upon  the  20th  of 
March,  instead  of  beginning  upon  the  12th  of  November  and  ending  the  12th  of 
March ;  as  regards  the  inner  house,  it  does  not  appear  to  me  that  there  has  yet 
been  any  such  arrear  of  causes  as  can  render  it  necessary  that  the  length  of  the 
session  should  be  increased. 

167.  Then  the  Committee  is  to  understand  that  it  is  not  your  opinion  that  under 
the  existing  circumstances  the  vacations  ought  to  be  diminished  } — I  do  not  think 
there  is  any  call  for  it,  but  it  is  a  remedy  which  the  existing  statute  sanctions,  and 
which  can  always  l>e  applied,  if  the  extent  of  arrear  of  cases  is  such  as  to  demand  it. 

168.  Sir  C  Grey.']  What  is  the  mode  in  which  the  summons  and  defence 
come  before  the  Lord  Ordinary  for  preparation  ? — I  understand,  that,  after  the 
counsel  have  revised  those  papers,  they  go  before  the  Lord  Ordinary  for  final 
adjustment ;  he  hears  objections  to  the  record,  and  satisfies  himself  that  it  is  right, 
and  the  record  is  then  closed. 

1 69.  Dr.  Stock.']  In  the  progress  of  preparing  pleadings  and  records  under  the 
system  adopted  in  1825,  it  must  frequently  occur  that  the  condescendence  and  the 
other  pleadings  have  to  be  amended  and  altered  in  their  form,  which  must  be  done 
by  the  judge;  when^such  objections  occur,  is  it  done  by  hearing  counsel  in  open 
court  or  in  chambers  ? — The  Lord  Advocate  could  answer  that  question  better 
than  I  could  do,  but  I  understand  that  it  is  done  in  the  presence  of  counsel  on 
both  sides. 

1 70.  Is  there  a  debate  in  open  court  upon  those  points  ? — Constantly. 

171.  Sir  T.  D.  Acland.]  You  stated  that  it  was  the  practice  for  a  party  to 
select  the  lord  ordinary  before  whom  he  will  bring  his  suit  r — Yes. 

172.  In  point  of  fact,  does  a  greater  proportion  of  business  come  before  some 
lords  ordinary  than  others  ? — Certainly. 

173.  If  the  business  were  equally  divided  among  the  lords  ordinary,  would  the 
same  amount  of  arrear  be  expected  to  occur  ? — No,  I  presume  not. 

1 74.  If  the  business  were  equally  distributed  among  the  lords  ordinary,  would 
it  be  possible  for  a  less  number  of  judges  in  ordinary  to  get  through  the  business  ? — 
Certainly,  if  it  was  equally  distributed,  they  would  go  through  it  more  easily ;  but 
I  am  not  aware,  if  it  was  equally  distributed,  looking  at  the  amount  of  business, 
that  you  could  dispense  with  one  of  them ;  and  by  a  forced  equalization  we  should 
lose  a  great  benefit  now  enjoyed  by  the  people  of  Scotland,  namely,  the  choice  of 
the  Lord  Ordinary ;  that  is  a  privilege  they  value  highly. 

175.  Sir  R.  H.  Inglis.]  Does  the  preference  exercised  by  suitors  in  choosing 
the  lord  ordinary,  and  the  division  of  the  inner-house,  correspond  in  practice  with 
the  preference  exercised  by  the  suitors  in  England  in  choosing  the  Court  of 
Common  Law  in  Westminster  Hall,  or  the  Court  of  Chancery,  to  which  they  will 
respectively  carry  their  case? — I  presume  so,  if  the  cause  is  competent  before  the 
judges  in  that  court. 

176.  It  could  not  be  abolished  in  Scotland  without  depriving  the  suitor  in 
ScoUand  of  an  advantage  enjoyed  by  the  suitor  in  England  ? — No. 

177.  Mr.  Wallace.]  Is  not  the  change  of  giving  suitors  the  choice  a  new  oner- 
It  is ;  formerly,  there  were  three  lords  ordinary  attached  to  one  of  the  divisions  of 
the  inner^house  and  two  to  the  other ;  the  cases  decided  by  each  set  of  those  lurds 
ordinary  came  before  the  division  of  the  court  to  which  they  were  respectively 
attached,  so  that  the  choice  was  more  limited,  the  party  being  obliged  to  take  the 
division  to  which  the  Lord  Ordinary  proposed  belonged  ;  but  in  this  way  the  business 
before  the  divisions  was  to  a  certain  extent  better  equalized. 

0.45.  D  TJiomas 


Kigbt  Hon. 

Sir  William  Racj 

Bart. 

QO  March  184a. 


Digitized  by 


Google 


26      MINUTES  OP  EVIDENCE  BEFORE  SELECT   COMMITTEE 

Thomas  Thomson^  Esquire,  called  in  ;  and  Examined. 

T.  Thwnson,  Esq.       1 78.  Chairman.']  YOU  are  one  of  the  principal  fclerks  of  session  ? — Yes,  I  have 

been  so  for  about  ten  years. 

20  March  1840.        ijg^  To  what  division  of  the  court  are  you  attached  ? — ^The  second  division. 

180.  Are  you  acquainted  with  the  extent  of  business  before  both  divisions  of 
the  inner  house,  or  only  before  that  to  which  you  are  attached  ? — I  know  nothing 
but  what  concerns  the  second  division,  in  which  I  sit. 

i8i.  Since  you  have  been  clerk  of  session  attached  to  the  second  division,  had 
the  business  brought  before  that  division  increased  or  diminished  ? — Of  late,  within 
the  last  year  or  two,  I  should  say  rather  diminished,  so  ftir  as  I  understand  the 
number  of  causes  brought  by  reclaiming  note  before  the  court ;  the  amount  of  that 
diminution  I  cannot  pretend  to  state  with  any  accuracy. 

182.  Can  you  state  to  the  Committee  any  cause  of  a  permanent  nature  for  the 
diminution  ? — I  think  there  is  at  present  greater  confidence  in  the  judgments  of  the 
outer  house  than  I  have  known  to  exist  at  some  former  periods,  and  that,  I  have 
no  doubt,  is  a  very  important  circumstance  in  diminishing  the  number  of  appeals ; 
what  other  causes  there  may  be  I  do  not  know ;  I  understand  (but  of  that  I  cannot 
pretend  to  speak  with  certainty),  that  there  is  a  general  diminution  of  business  ia 
the  outer  house,  which  would  cause  a  corresponding  diminution  of  cases  brought 
by  appeal  into  the  inner  house  divisions. 

183.  Independently  of  the  general  diminution  of  business  throughout  the  Court 
of  Session,  you  mean  to  say  that  there  has  been  a  diminution  in  the  general 
business  of  the  inner  house  consequent  upon  the  increased  confidence  which  the 
public  place  in  the  decisions  of  the  outer  house  ? — I  venture  to  suggest  that  as  a 
reason  of  the  diminution ;  it  is  only  a  conjecture. 

1 84.  Did  you  practice  at  the  bar  until  you  were  clerk  of  session  ? — For  many 
years ;  but  I  cannot  say  that  my  practice  has  been  very  extensive  since  1825  or 
1826. 

1 85.  Your  practice  was  sufficiently  extensive  to  bring  under  your  cognizance  the 
business  of  the  court? — Yes. 

186.  You  are  aware  that,  in  1825,  a  change  was  made  by  Act  of  Parliament  in 
the  mode  in  which  business  was  done  before  the  court  ? — ^Yes. 

187.  That  change  was  from  a  system  of  written  pleadings  to  a  system  of  parole 
argument  ? — Mainly  of  that  nature. 

188.  What  has  been  the  effect  of  that  change  from  written  pleadings  to  parole 
argument,  before  the  division  of  which  vou  are  clerk  ? — ^The  first  important  result 
has  been,  that  the  allegations  and  pleas  of  parties  have  been  prepared,  or  are  supposed 
to  be  prepared,  with  more  care  than  formerly  ;  one  of  the  great  objections  to  the 
former  system  was,  that  the  allegations  and  pleas  of  the  parties  were  not  brought 
out  with  that  precision  which  the  due  administration  of  the  law  certainly  requires ; 
on  that  account,  by  abandoning  the  more  voluminous  system  of  argument  in  writing, 
and  preparing  a  cause  in  a  certain  form,  very  severely  and  minutely  provided 
for  by  statute,  with  a  degree  of  rigidity  that  perhaps  was  not  extremely  wise,  it 
was  supposed  that  judges  would  be  prepared  to  understand  the  case  by  oral  dis- 
cussion ;  that  was  the  first  important  result  certainly  of  the  change  made,  by  what 
is  commonly  called  the  Judicature  Act,  the  6th  of  George  the  Fourth,  chapter  120. 

189.  That  Act  still  left  the  judges  the  power  of  having  written  pleadings  in  cases 
where  they  saw  fit? — Certainly,  and  they  do  exercise  that  power,  though  in  com- 
paratively a  small  number  of  cases. 

190.  Have  the  judges  of  the  second  division  since  you  have  been*  clerk  of  session 
refrained  from  exercising  that  power  of  calling  for  written  pleadings  since  that  Act 
was  passed  T — Not  refrained  from  it ;  in  many  cases  they  have  exercised  that 
power  where  there  has  been  a  good  deal  of  discussion  at  the  bar  upon  matters 
brought  out  that  did  not  appear  previously  upon  what  is  called  the  record  of  the 
cause,  and  perhaps  raising  points  of  difficulty  and  nicety  which  have  to  be  settled 
for  the  first  time,  and  have  not  been  discussed  before  the  lords  ordinary ;  in  such 
cases,  I  think  it  has  been  not  very  infrequent  to  order  what  are  sometimes  called 
minutes  of  debate,  and  sometimes  more  formal  cases,  arguing  either  the  whole 
case  or  such  portion  of  the  cause  as  they  may  think  fit  to  make  the  subject  of  more 
deliberate  discussion. 

191.  Was 
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191.  Was  the  object  of  the  Act  of  1825  in  part  to  substitute  parole  argument  T.  Thomson^  Esq. 
for  written  pleadings  ? — Certainly  it  was.  

192.  Do  you  think  that  in  the  second  division,  such  object  of  the  Act  has  been  ^  March  1840. 
followed  out  to  the  full  extent  to  which  it  ought?— ^I  am  quite  aware  that  it  has  not 

been  followed  out  to  the  extent  that  many  gentlemen  practising  in  court  have  been  in 
the  habit  of  expressing  their  wish  for  ;  at  the  same  time  for  my  own  part,  though 
I  think  a  greater  extent  of  verbal  pleading  might  be  desirable,  it  is  but  fit  to  under- 
stand that  the  judges  have  not  been  dispensed  from  the  duty  of  studying  the  cases 
upon  the  written  and  printed  papers  before  they  come  to  be  discussed  or  heard  in 
the  court.  I  believe,  and  I  can  say  most  conscientiously,  that  they  appear  to  make 
themselves  as  much  masters  of  the  case  before  coming  into  court  as  those  papers 
can  possibly  enable  them  to  do,  that  they  appear  to  have  consulted  the  cases  that 
are  referred  to,  or  for  their  own  sakes  to  have  consulted  those  cases  which  are 
applicable  to  the  allegations  and  facts  of  the  case,  and  in  that  respect  it  may  be 
said  that  the  judges  come  into  court  rather  more  than  half  informed  upon  the 
whole  nature  and  merits  of  the  case  before  it  becomes  the  subject  of  discussion  at 
the  bar.  In  that  discussion  I  am  quite  aware  that  counsel  who  have  any  tact  at  all 
very  soon  discover  how  far  the  judges  are  fully  aware  of  the  facts  and  the  bearings 
of  the  case,  and  I  dare  say  are  very  much  restrained  in  the  extent  of  their  discus- 
sion on  that  account.  It  is  very  rarely,  indeed,  that  it  becomes  necessary  for  them 
to  open  the  case  in  a  very  formal  or  regular  way  by  narrating  the  grounds  of  the 
sammons,  or  the  facts  of  the  case  upon  which  the  pleas  of  the  parties  are  to  be 
founded,  these  being  all  embodied  in  the  record,  and  it  not  being  in  the  power  of 
parties  to  go  beyond  the  allegations  and  facts  stated  on  the  record ;  the  judges 
having  been  previously  aware  of  all  this  of  course  makes  it  not  perhaps  necessary, 
and  certainly  makes  it  a  matter  of  feeling  on  the  part  of  advocates  who  have  any 
discretion,  not  to  go  over  the  case  with  that  minuteness  which  otherwise  would  be 
indispensable.  Whether  that  be  a  very  advantageous  mode  of  conducting  judicial 
proceedings  is  more  than  I  can  presume  to  give  any  very  decided  opinion  upon ;  , 
but  unquestionably  the  result  of  the  present  system  is  what  I  am  endeavouring  to 
state,  that  of  obviating  very  much  the  oral  discussions  at  the  bar,  and  on  that 
account  I  have  no  doubt  creating  a  certain  feeling  of  the  insufficiency  of  those  dis- 
cussions, and  discontent,  inasmuch  as  parties  may  probably  conceive  that- the  extent 
of  public  discussion  is  very  much  a  measure  of  the  consideration  that  is  actually 
given  to  the  case. 

1 93.  Then  the  Committee  are  to  infer  from  what  you  have  stated,  that  the 
Act  of  1825,  to  give  increased  oral  discussion,  has  not  been  carried  out  to  the 
extent  the  public  had  a  right  to  expect  ? — I  do  not  pretend  to  say  what  right  they 
had  to  expect  more  than  they  have  got,  but  they  have  not  got  it  to  the  extent  of 
their  own  wishes  and  desires,  that  I  am  aware  of. 

194.  Can  you  state  to  the  Committee  whether  you  had  observed  any  difference 
in  the  time  the  judges  sit  publicly  in  court  between  the  period  when  you  were 
practising  at  the  bar,  before  the  Act  of  1 825  passed,  and  since  you  have  been 
clerk  to  the  second  division ;  do  the  judges  sit  in  court  a  greater  or  less  time  now 
than  they  used  to  do  formerly? — I  am  not  quite  sure  that  I  can  answer  that 
question  with  any  great  certainty.  I  had  occasion  to  practice  in  that  court  for 
many  years  before  its  separation  into  two  divisions,  imd  in  that  period  certainly 
the  discussions  of  the  judges  (for  they  were  chiefly  discussions  on  the  bench) 
were  much  more  protracted  than  they  have  been  since ;  there  might  have  been 
15  judges  present,  there  were  seldom  less  than  13,  the  quorum  being  nine; 
and  at  that  period  unquestionably  there  were  much  more  elaborate  discussions 
and  longer  statements  on  the  bench  than  have  usually  occurred  of  late,  and 
therefore  the  sittings  were  more  protracted,  biit  the  separation  of  the  court  into  two 
divisions  has  unquestionably  diminished  the  extent  of  business  to  each  division,  as 
compared  with  what  it  was  under  the  old  system,  and  the  sittings  have  been  cor- 
respondingly diminished  ;  the  sittings  are  now  not  generally  long ;  the  sittings  are  on 
the  average,  I  should  say,  under  two  hours ;  formerly  they  used  to  extend,  I  should 
think,  to  three  hours  or  three  hours  and  a  half. 

195.  But  does  it  consist  with  your  knowledge  that  there  have  been  obviously 
longer  sittings  since  1825  than  before  that  period  and  after  1808? — ^It  is  not  con- 
sistent with  my  present  recollection  that  the  change  has  been  very  great ;  prior  to 
1825  all  the  important  cases  were  argued  in  written  pleadings  ;  those  were  studied 
by  the  judges  before  they  came  into  court,  and  little  more  was  done  by  counsel 
than  to  make  a  few  incidental  observations,  which  seldom  were  protracted  to  any 
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T.  Thomson^  Esq.  great  extent,  and  the  time  therefore  was  rather  diminished  than  otherwise  in  the 
discussion  of  each  particular  cause ;  and  any  greater  protraction  of  time  in  anjf 
particular  cause  must  have  arisen  from  the  anxiety  of  the  judges  to  give  their 
opinions  at  greater  length  than  from  any  discussions  at  the  bar. 

196.  If  the  Act  of  1825  were  carried  out  to  the  full  extent,  and  parole  argument 
adopted  in  place  of  written  pleadings,  would  not  it  lead  necessarily  to  longer  sitting 
in  public  of  the  judges? — Much  longer;  if  the  judges  could  be  dispensed  with  the 
study  of  the  cases  at  home,  which  they  understand  to  be  a  very  labourious  part  of 
their  duty — ^if  the  whole  of  their  information  were  to  be  derived  from  discussions  at 
the  bar,  the  sittings  must  be  protracted  to  a  very  great  extent. 

197.  In  your  experience,  do  you  perceive  that  a  lawyer,  who  has  been  more 
recently  appointed  to  sit  as  judge  in  your  division  is  more  in  the  habit  of  attending 
to  the  parole  pleading  than  of  studying  the  case  at  home  ? — I  think  that  the  judges 
as  they  now  come  from  the  bar  to  the  bench  come  much  more  aware  of  what  are 
the  feelings  of  their  brethren,  and  what  were  their  own  feelings  in  their  previous 
condition  of  barristers,  and  I  think  they  are  inclined  to  iiidulge  those  who  remain 
behind  them  at  the  bar  in  more  ample  oral  discussions  than  perhaps  those  seniors 
who  have  been  much  longer  there,  and  are  not  perhaps  aware  of  the  extent  of  that 
feeling  I  have  been  alluding  to,  and  therefore  do  not  feel  the  necessity  or  propriety 
of  indulging  it. 

198.  In  your  opinion,  taking  into  consideration  the  business  which  is  before  the 
second  division,  of  which  you  are  clerk,  would  it  be  expedient  to  reduce  the  num- 
ber of  judges  of  which  that  division  now  consists? — I  should  say  certainly  not. 

1 99.  Will  you  state  to  the  Committee  any  reason  why  you  entertain  that  ofHnion  ? 
— \Ve  have  had  the  experiment  recently,  partly  from  accident  and  partly  from  other 
causes,  of  the  diminution  of  the  number  of  judges  in  that  division,  and  I  must  say 
that  I  think  it  is  to  the  disadvantage  of  the  court  when  they  have  been  Hitting 
three  instead  of  the  regular  number  of  four  judges ;  and  I  think  I  may  say,  that 
lam  satisfied  that  it  is  the  feeling  of  the  court  itself  that  they  sit  with  less  e£fect  and 
less  judicial  weight  than  otherwise  they  would  have,  and  I  know  in  particular 
(though  it  is  not  very  important  to  state  it)  that  some  difficult  and  nice  cases  have 
been  postponed  within  the  last  two  months  in  consequence  of  that  circumstance  in 
the  present  state  of  the  court. 

200.  But  with  reference  to  the  quantity  of  business  to  be  transacted  before  the 
court,  is  it  your  opinion  that  three  could  do  that  business,  merely  with  respect  to 
the  business,  as  well  as  four  ? — I  do  not  see  how  a  diminution  in  number  caa 
either  increase  or  diminish  the  amount  of  business  they  each  will  have  to  discharge. 

201.  Do  you  consider  four  to  be  a  more  advisable  number  for  the  court  to 
consist  of  than  three  ? — We  have  had  the  experience  of  various  numbers*  We 
had  originally  15,  then  we  had  six  and  seven,  then  we  had  five  and  five,  and  now 
we  have  four  and  four,  and  I  think  there  is  but  one  opinion  as  to  the  expediency  of 
the  present  number. 

202.  Sir  R.  H.  Ingtis.']  Do  you  mean  the  expediency  of  the  present  number  as 
compared  with  a  reduction  or  with  an  increase  ? — With  both. 

203.  Mr.  Horsman.]  Do  you  think  that  four  is  better  than  three  or  five  ? — Yes. 
At  one  time  I  thought  that  tive  was  a  more  rational  number  than  four ;  but  though 
we  have  the  largest  possible  majority  when  there  is  a  division  at  all,  yet  the  cir- 
cumstance of  an  equal  division  occurring  is  certainly  the  cause  of  delay  and  incon* 
venience  ;  at  the  same  time  it  has  not  happened  so  often  as  might  have  been  anti- 
cipated. 

204.  Oiairman.]  With  respect  to  the  constitution  of  the  inner  house,  is  it  your 
opinion  that  the  business  could  be  transacted  there  by  one  division  as  well  as  by  two? 
— I  should  think  that  measure  would  lead  to  a  very  rapid  accumulation  of  arrears  ; 
I  do  not  believe  that  the  diminution  of  the  business  upon  the  whole  is  such  as  to 
warrant  any  hope  that  any  single  division  would  be  able  to  avoid  the  recurrence  of 
a  very  large  arrear ;  every  now  and  then  the  evil  was  felt  prodigiously  before  the 
separation  of  the  court  into  divisions  ;  since  that  time  the  evil  has  been  compara- 
tively small ;  there  is  a  small  urrear  at  all  times,  but  it  is  comparatively  very  small ; 
and  at  present  I  think  it  may  be  said  to  be  almost  annihilated ;  causes  remain 
undecided  that  have  been  brought  nearly  to  the  point  of  maturity  in  tlie  inner 
house,  but  almost  always,  from  some  additional  paper  being  proposed  by  counsel 
or  required  by  the  court,  by  which  a  delay  is  unavoidably  occasioned. 

205.  What  is  your  opinion  with  respect  to  the  lords  ordinary ;  do  you  consider 
that  the  present  number  of  lords  ordinary  might  be  safely  reduced,  and  the  business 
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'of  the  outer  court  at  the  same  time  properly  discharged  ? — The  state  of  the  outer   r.  Thmson,  Esq. 

houses  seems  to  be  this ;  I  can  speak  only  from  report,  not  being  at  the  bar,  or  — 

cognizant  of  their  proceedings ;    I  can  only  speak  from  what  I  have  observed    «o  March  1840. 

incidentally ;  there  are  five  lords  ordinary ;  it  is  in  the  option  of  the  parties  to  go 

before  what  lord  ordinary  they  please,  and  afterwards  to  go  to  which  division  of 

the  court  they  please,  in  reviewing  the  judgments  of  the  Lord  Ordinary ;  from 

caprice,  or  from  circumstances  which  it  is  not  easy  to  explain,  there  are  always 

favorite  lords  ordinary  ;  and  at  present  there  are  two  or  three  who  may  be  said  to 

have  the  whole  business ;  the  consequence  of  ihat  run  upon  a  particular  judge  is  a 

rapid  accumulation  of  work,  and,  of  consequence,  an  enormous  delay ;   if  the 

business  were  equally  distributed  among  them,  those  arrears  I  think  would  be 

brought  down  very  low ;  I  do  not  say  they  would  be  brought  down  entirely,  but  I 

am  quite  sure  an  equal  distribution  of  the  business  would  afibrd  full  occupation  to 

all  the  lords  ordinary. 

206.  Then  even  if  the  business  was  equally  distributed,  you  do  not  consider  you 
could  dispense  with  any  one  of  the  lords  ordinary? — I  do  not  think  we  could^ 
looking  to  the  known  arrears  in  the  courts  of  three  of  the  lords  ordinary ;  it  is 
/{uite  evident  that  there  would  be  full  occupation  for  the  other  two  to  bring  up 
those  arrears  in  a  reasonable  time  ;  it  is  one  of  the  caprices  of  the  whole  business, 
that  it  is  not  very  easy  to  explain  how  the  preferences  arise ;  for  certainly,  in  the 
case  of  some  of  the  most  distinguished  men  that  have  been  upon  the  bench,  there 
lias  been  an  almost  complete  desertion  of  their  bar,  not  from  want  of  talent,  or 
want  of  diligence,  or  want  of  any  of  the  essential  qualities  of  a  judge;  but  from  this 
capricious  practice  of  the  lower  class  of  practitioners,  who  can  go  before  one  or 
the  other,  the  result  is  what  I  state. 

207.  Do  you  think  it  would  be  expedient  that  steps  should  be  taken  to  pre- 
vent the  public  having  the  choice  of  their  own  judge  in  the  outer  house? — It  cer- 
tainly'would  be  a  very  unpopular  measure  to  do  that ;  at  the  same  time,  I  do  not 
see  how  the  thing  can  go  on,  producing  as  it  does  a  great  accumulation  of 
arrears  and  retardation  of  justice,  without  some  expedient  for  equalizing  the  busi- 
ness. What  that  ought  to  be  I  am  sure  1  have  not  prepared  myself  to  state ;  but 
I  am  afiraid  without  that  there  is  very  little  hope  of  there  ever  being  an  equal  dis- 
tribution of  business. 

208.  Sir  R.  H.  IfjglU.]  Would  not  any  process  by  which  the  discretioii  of 
suitors  was  limited  in  the  way  which  you  have  now  suggested,  deprive  the  suitor  in 
Scotland  of  an  advantage  which  the  suitor  in  England  has,  of  choosing  his  own 
court  before  which  his  case  might  be  brought  ? — Unquestionably  it  would  have 
that  effect  at  once. 

209.  Sir  W.  RaeJ]  From  the  circumstance  of  an  arrear  of  causes  before  parti- 
cular judges,  is  not  the  evil  calculated,  to  a  certain  degree,  to  cure  itself? — It  does 
cure  itself  to  a  certain  extent 

210.  How  ? — In  consequence  of  the  great  retardation  of  justice  in  the  ultimate 
decision.  Sometimes,  for  example,  if  they  find  that  before  one  or  two  of  the 
judges  in  the  outer  house  there  is  an  arrear  of  business  that  will  take  a  twelve- 
month, a  party  who  is  desirous  of  immediate  justice  will  sacrifice  any  whim  or 
partiality  that  he  may  have  have,  and  go  to  the  judge  from  whom  he  is  likely  to 
get  a  decision  in  tlie  course  of  a  shorter  time ;  and  that  is  one  cure  ;  I  believ^e  that 
^my  other  remedy  would  be  very  unpopular. 

211.  Mr.  Wallace.']  It  has  been  stated  in  evidence  that  the  judges  in  both 
divisions  of  the  Court  of  Session  show  very  considerable  impatience  at  times 
when  counsel  are  addressing  them  ? — I  have  certainly  heard  the  observation 
frequently  made,  that  the  judges  are  not  so  patient  as  counsel  or  agents  or  parties 
would  desire  ;  but  sitting  in  the  second  division,  as  I  have  done  for  the  last  ten 
years,  I  cannot  in  conscience  say  that  I  have  ever  observed  any  thing  to  be 
called  impatience  on  the  part  of  the  court;  they  sometimes  certainly  indicate 
^an  acquaintance  with  the  nature  of  the  case,  and  with  all  its  bearings,  which 
becomes  a  great  impediment  to  a  counsel  who  has  any  wish  to  consume  time 
unnecessarily  ;  in  that  way  I  dare  say  it  has  been  called  impatience  on  the  part  of 
the  court;  at  the  same  time,  whenever  anything  like  argument  that  has  not  been 
very  plainly  indicated  and  fully  understood  is  offered  on  the  part  of  counsel,  par- 
ticularly on  the  part  of  counsel  whose  judgpient  and  whose  learning  may  be  pre- 
sumed to  be  only  employed  usefully  for  their  clients,  I  cannot  say  that  1  have  dis- 
covered anything  that  ought  to  be  called  impatience  ;  they  certainly  labour  under 
the  scandal  of  being  impatient,  that  I  am  perfectly  free  to  admit ;  but,  sitting  as  I 
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T.  Thomson,  Esq.  have  done  under  them  for  so  many  years,  I  think  I  should  gready  go  beyond  my 
'   ■  "        own  feelings  of  the  case  if  I  ventured  to  state  that  that  scandal  was  well  founded. 

30  March  1840.  J  thjnk  that  the  present  system,  from  its  very  nature,  leads  to  the  supposition  of 
such  impatience  ;  that  the  system  by  which  they  are  pinned  down  prevents  their 
having  that  full  discussion  which  seems  to  be  desired,  and  perhaps  naturally  desired, 
by  parties ;  and  therefore  I  think  the  remedy  must  be  sought  by  altering  the  forms, 
so  as  to  make  such  discussion  more  indispensable  than  at  present. 

212.  Is  the  allegation  which  has  been  adverted  to,  of  impatience,  equally 
exhibited  towards  the  senior  and  junior  counsel,  if  exhibited  at  all,  in  the  se- 
cond division? — I  cannot  say  that;  I  think  there  is  no  reason  for  accusing 
the  court  of  being  more  impatient  with  the  junior  counsel  than  with  the  senior; 
there  is  certainly  a  likelihood  that  a  junior  counsel  will  be  less  confident 
in  urging  an  argument  in  the  face  of  what  he  may  perceive  to  be  the  impressions 
of  the  court  upon  the  case  than  a  more  experienced  or  weighty  senior  might 
be,  when  perhaps  his  superior  learning  and  power  of  argument  might  give 
him  a  better  chance  of  influencing  the  opinions  of  the  court  than  a  junior  might 
have;  at  the  same  time  there  are  a  great  many  cases  of  junior  counsel  who  are 
more  persevering  and  obstinate  in  their  determination  to  be  heard  out  than  some 
of  those  learned  and  perhaps  more  judicious  barristers  who  have  a  better  right  to 
be  listened  to. 

213.  Then,  from  the  reply  which  you  have  now  given,  provided  the  counsel 
stand  boldly  out  for  their  rights,  the  judges  listen  to  them  ? — Standing  boldly  out 
for  one's  rights  is  not  exacdy  the  phrase  that  I  should  employ ;  but  I  think 
any  counsel  who  states  that  he  has  material  views  to  suggest  to  the  court  is  quite 
certain  of  being  listened  to ;  from  my  experience,  I  should  say  without  any  hesi- 
tation, that  any  counsel,  young  or  old,  who  stated  his  conviction  that  be  had 
views  of  the  case  to  present  that  were  deserving  of  the  notice  of  the  court,  and 
which  had  not  been  brought  before  them  already  in  the  papers,  would  be 
listened  to. 

214.  I  will  read  to  you  a  sentence  in  the  First  Report  of  the  Law  Commission 
of  1834,  at  page  30:  '*  It  is  impossible,  we  think^  to  doubt  that  there  has  been 
for  some  time  past  a  general  and  increasing  dissatisfaction  throughout  the  country, 
with  the  mode  in  which  justice  is  at  present  administered  in  the  Court  of  Ses^on. 
It  seems  to  be  generally  felt  that  the  advantages  which  were  anticipated  from  the 
enactments  introduced  by  the  Judicature  Act,  have  not  been  realised  to  nearly  the 
extent  that  was  expected ;  and  that  there  is  not  merely  room,  but  an  absolute  neces- 
sity, for  some  material  reform."  As  a  very  able  and  experienced  professional  gen- 
tleman practising  before  these  courts  formerly,  and  as  clerk  of  court  now,  will  you 
convey  to  the  Committee  your  own  feeling  as  to  whether  this  is  a  well-founded  accu- 
sation against  the  courts  or  not  ? — So  far  as  that  passage  states  the  existence  of  dis- 
content, I  do  not  pretend  to  contradict  it ;  I  believe  it  is  perfectly  well-founded  that 
there  is  in  the  profession  and  in  the  country  a  certain  extent  of  discontent,  whether 
more  or  less  than  what  is  there  stated  I  do  not  pretend  to  say ;  and  it  would 
certainly  be  desirable  that  methods  should  be  taken  to  allay  that  discontent, 
however  little,  perhaps,  it  was  founded  on  very  rational  grounds.  I  have  no  doubt 
that  the  increase  of  discussion  at  the  bar,  particularly  in  the  inner  house  (for  I  do 
not  know  that  in  the  outer  house  there  is  at  present  any  complaint  of  scantiness  of 
discussion),  I  have  no  doubt  that  the  increase  of  parole  discussion,  and  a  greater 
length  of  time  being  bestowed  in  hearing  arguments  upon  the  case,  would  be  grati- 
fying to  the  counsel  and  the  parties ;  I  venture  to  state  what  are  my  own  impres- 
sions, sitting  there  for  the  last  ten  or  twelve  years  in  a  state  of  comparative  indif- 
ference in  the  result  of  each  particular  case,  and  it  is  upon  my  own  impressions 
taken  up  in  that  way,  that  I  venture  to  state  what  I  have  already  done  as  to  the 
present  condition  of  the  court. 

215.  With  the  experience  you  have,  and  adverting  to  the  latter  part  of  the 
sentence  which  I  have  read,  namely,  ^'  It  seems  to  be  generally  felt  that  the 
advantages  which  were  anticipated  by  the  enactments  introduced  by  the  Judi- 
cature Act  have  not  been  realized  to  nearly  the  extent  that  was  expected,  and 
that  there  is  not  merely  room,  but  an  absolute  necessity,  for  some  material 
reform ;''  so  far  as  you  are  enabled  to  inform  the  Committee,  will  you  state  what 
reform  would  be  necessary  to  have  this  effect  in  the  second  division,  and  which  of 
course  would  apply  to  both  divisions  of  the  Court  of  Session  ? — I  have  heard  one 
reform,  or  at  least  one  change  suggested,  which  is,  that  the  judges  should  not  have 
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access  to  the  papers  till  they  have  heard  the  oral  discussions  at  the  bar ;  I  do  not    r.  Thotmon  Esq. 

think  that  would  be  a  reform  or  an  improTement ;  the  question  then  comes  to  be,       -— 

how  can  you  bring  about  a  more  prolonged  discussion  in  each  particular  case  than    «o  March  1840. 

at  present,  consistently  with  the  existing  forms  by  which  those  causes  are  prepared 

and  brought  before  the  judges  in  the  divisions.    That  a  larger  discussion  at  the  bar 

would  be  satisfectory  to  tl^  country  and  the  parties,  I  have  not  the'  least  doubt ; 

that   the   result  would  be  very  important,  in  any  other  respect,  I  very  much 

question ;  but  I  should  certainly  unhesitatingly  advise,  that  if  it  gave  increased 

confidence  to  the  country,  and  increased  satisfaction,  it  would  be  ground  enough  to 

warrant  a  reform;  but  in  what  way  tl;iat  could  be  accomplished  at  present  is 

more  than  I  can  discover. 

216.  Would  prolonging  the  sittings  of  the  court  tend  to  have  that  efiect? — I 
presume  it  would  have  that  effect ;  it  is  the  prolonged  sitting,  and  the  prolonged 
discussion,  that  seems  to  be  the  great  desideratum  ;  but  how  that  is  to  be  accom- 
plished, consistently  with  the  present  system  of  written  records  and  pleadings  (for 
in  fact  they  amount  to  pleadings*  though  not  exactly  in  that  form),  I  am  sure  I  do 
not  pretend  to  say ;  how  instructions  could  be  given  to  the  Supreme  Court  not 
to  dispose  of  a  cause  without  hearing  it  for  a  certain  time,  or  hearing  it  in  a  certain 
way,  is  not  exactly  what  I  can  comprehend. 

217.  You  have  used  the  word  ^^  desideratum,''  is  the  Committee  to  understand 
that  word  as  being  applicable  to  your  own  feelings,  or  the  wish  expressed  by  the 
public  and  the  profession  ? — Very  much  to  what  is  wished  by  the  public  and  the 
profession ;  greatly  more  than,  in  my  own  observation  and  experience,  I  should 
have  considered  an  object  of  desire. 

218.  Are  not  the  counsel  in  Scotland  divided  into  two  classes,  the  senior 
and  junior? — I  am  not  aware  of  any  division,  but  one  counsel  is  older  than 
another ;  the  senior  counsel  may  be  one  of  two  years'  standing,  when  the  junior  is 
half  a  year's  standing,  or  a  day's  standing,  but  there  is  no  separation. 

219.  Do  not  all  the  seven  courts  sit  on  the  same  day,  and  firequendy  at  the 
same  hour ;  and  is  there  not  one  set  of  counsel  only  to  serve  the  whole  seven 
courts  ? — ^That  is  quite  true. 

220.  May  not  the  same  counsel  be  engaged  to  appear  before  each  of  the  seven 
courts  on  the  same  day  ? — I  dare  say  it  happens  every,  day. 

221.  Is  not  that  a  monstrous  inconvenience  to  suitors  ? — It  is  an  inconvenience 
of  their  own  seeking,  and  therefore  we  cannot  say  it  is  a  subject  of  much  com- 
plaint; every  party  is  desirous  of  having  the  most  distinguished  counsel  at  the 
bar ;  and  I  dare  say  a  learned  friend  of  mine  in  this  Committee  has  often  been 
in  the  unhappy  situation  of  having  retainers  to  all  of  those  courts  the  same 
morning. 

222.  If  it  is  not  inconvenient  to  parties,  is  it  not  a  source  of  delay  to  particular 
courts  ? — ^Yes,  it  is  aa  evil  unquestionably,  but  an  evil  that  I  do  not  know  a  remedy 
for.  It  was  at  one  time  proposed,  when  the  courts  were  divided,  that  there  should 
be  a  separation  of  the  bar  into  two  parts ;  but  that  was  generally  esteemed  an 
undesirable  and  inexpedient  measure,  and  the  consequence  has  been  what  might 
easily  have  been  perceived,  that  three,  four  or  five  of  the  senior  counsel  most  in 
repute  are  verv  often  in  a  situation  not  to  be  able  to  do  their  duty,  and  their 
causes  are  called  on  in  one  division  when  they  are  found  to  be  employed  in  the 
other  division  ;  that  is  very  often  remedied  by  a  little  temporary  expedient,  calling 
another  cause,  and  saying,  the  senior  council  engaged  in  the  other  division  will  be 
ready  to  go  on  with  this  before  the  rising  of  the  court ;  in  the  case  of  outer  house 
employment,  that  always  gives  way ;  and  if  a  senior  counsel,  or  any  counsel,  is 
employed  arguing  a  case  in  the  outer  house,  he  is  bound  to  leave  it,  and  come  into 
tbe  inner  house ;  but  there  again  the  inconvenience  to  the  lords  ordinary  is  very 
severe,  even  more  than  in  the  inner  house. 

223.'  You  have  stated  that  another  cause  may  be  called  ;  is  there  not  a  certain 
number  of  causes  set  down  for  the  day's  hearing,  and  that  none  but  those  can 
be  called  ? — Yes. 

224.  So  that  if,  by  the  absence  of  counsel,  the  court  cannot  proceed  with  those 
specific  causes,  the  court  must  rise  ? — Yes. 

225.  Does  that  happen  occasionally  ? — It  happens  very  often. 

226.  Does  it  frequently  happen  that  the  courts  rise  in  consequence  of  the  ab- 
counsel  from  the  bar  ? — Yes. 

227.  Does  this  apply  to  the  inner  houses  only,  or  to  the  inner  and  outer  houses? 
— In  the  outer  house  there  is  no  such  limitation  in  the  number  of  causes  upon  the 
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T.  Tki>TBion^  E$q.  XoW;  there  are  before  every  lord  ordinary  a  great  many  causes  that  could  be- 
heard  in  a  week  or  a  month,  and  therefore  be  can  go  on  from  one  to  the  other ;  and 
the  consequence  is  undoubtedly  that  counsel  not  foreseeing  the  chance  of  being 
called  upon  upon  a  particular  day,  may  not  be  prepared,  and  that  may  lead  to  further 
delay  ;  and  unquestionably  both  in  the  outer  and  inner  house  delay  may  occur  from 
counsel  being  called  into  the  inner  house,  or  called  from  one  lord  ordinary  to 
another. 

228.  Is  it  in  the  power  of  the  judges  to  prevent  these  delays  ? — Cert^mly 
not. 

229.  If  means  were  taken  to  have  a  larger  roll  of  causes,  such  as  would  occupy  the 
judges  in  the  inner  houses — a  roll  as  large  as  the  judges  in  the  outer  houses  have — 
would  not  that  enable  them  to  do  more  business  by  the  day  or  the  week?r-It  might 
sometimes  enable  them  to  do  so ;  but  the  result  would  not  be  very  satisfactory  to  the 
public,  I  think,  because  in  that  case  the  counsel  must  be  prepared  to  go  on,  perhaps 
without  any  certainty  of  the  cause  being  called  at  all.  According  to  my  former  exta^e- 
rience  and.  practice  in  the  outer  house,  it  was  a  matter  of  uncertainty  whether 
a  cause  would  be  called  to-day  or  next  week ;  but  counsel  were  always  prepared  to 
take  the  chance  of  that,  and  to  go  on  when  it  was  called ;  and  although  very  often ' 
inconvenience  arose  to  counsel  from  that,  yet  I  do  not  know  that  the  litigants  were 
very  much  injured  by  that  uncertainty ;  in  the  inner  house,  I  think  it  would  be  very 
dimcult  to  prepare  senior  counsel  to  take  the  chance  of  arguing  cases  in  that  way  ;^ 
I  think  that  the  certainty  of  the  case  coming  on  at  a  particular  time,  is  the  only  ' 
chance  you  have  of  their  being  fully  prepared  for  the  discussion. 

230.  May  not  the  case  being  postponed  on  a  particular  day  from  the  absence 
of  counsel  in  either  the  inner  house  or  the  outer  house,  have  the  effect  of  postponing 
the  case  entirely  till  afler  the  vacation? — Unquestionably  it  may,  at  the  same  time 
the  courts  always  show  great  anxiety  towards  the  close  of  the  session  to  give  every 
opportunity  to  the  parties  of  being  heard  and  having  the  cause  decided,  and  accord- 
ingly I  may  say,  as  a  matter  or  ordinary  course,  during  the  last  two  or  three  weeks 
of  a  session,  causes  that  have  been  delayed  in  that  way  are  put  out  again  for  dis- 
cussion, and  of  course  the  sittings  are  protracted,  and  every  attempt  made  to  bring 
up  the  business  to  the  nearest  possible  point ;  I  am  not  aware  that  many  causes 
have  been  delayed  purely  on  that  account. 

231.  You  have  stated  that  the  sittings  are  protracted;  is  the  Committee  to 
understand  that  the  sittings  are  ever  protracted  beyond  the  usual  statutary  days? — 
I  mean  the  hours  are  protracted. 

232.  The  court  has  no  power  of  sitting  beyond  the  usual  statutary  days  ? — No. 

233.  Was  the  division  of  counsel  to  which  you  have  referred,  objected  to  by  the- 
bar  or  the  public  ? — It  was  never  matter  of  any  regular  discussion  at  all ;  I  speak 
of  what  were  the  feelings  of  the  bar  and  particularly  of  the  senior  counsel,  who  of 
course  must  have  been  pre-eminently  averse  to  any  such  arrangement. 

234.  You  have  stated  that  counsel  are  always  expected  to  be  prepared  for  the 
outer  house  business,  whilst  they  are  not  expected  to  be  so  prepared  for  the  inner, 
house  business  ? — I  speak  of  the  effect  of  having  a  roll  of  indefinite  length,  and  a 
roll  of  a  precise  number  of  cases ;  with  a  roll  of  a  precise  number  ot  cases  yoa 
are  quite  certain  of  counsel  being  prepared,  unless  something  occurs  which  indeed 
is  not  very  rare  that  some  of  the  counsel  say,  "  The  cause  which  went  before  this 
to-day  in  your  Lordship's  note  occupied  the  whole  of  my  night  in  preparation,  and 
I  am  not  prepared  to  go  on  with  this  till  to-morrow,  and  therefore  I  crave  the: 
delay  till  to-morrow  or  another  day." 

235.  I  understood  you  to  say,  that  the  outer  bouse  course  of  proceeding  was 
different  from  that  in  the  inner  house,  inasmuch  as  there  were  a  great  many  causes 
upon  the  roll  of  the  outer  house,  perhaps  as  many  as  would  serve  for  a  month,  but 
in  the  inner  house  only  as  many  as  would  serve  for  a  day,  or  part  of  a  day,  if 
by  absence  of  counsel  or  other  reason  these  causes  were  decided  early  or  other- 
wise disposed  of? — Exactly  so. 

236.  As  counsel  are  always  supposed  to  be  prepared  for  outer  house  duties,  and^ 
as  it,  has  been  stated  in  evidence  before  this  Committee,  that  the  outer  house  busi- 
ness is  done  in  a  more  satisfactory  manner  than  the  inner  house  business,  what  dif- 
ficulty would  there  be  in  counsel,  who  so  Mell  satisfy  parties  in  the  outer  house, 
preparing  themselves  equally  for  the  inner  house  business? — I  should  not  venture 
to  say  or  think,  that  the  greater  satisfaction  that  is  felt  in  the  outer  house  practice: 
arises  from  that  circumstance,  but  from  this,  that  from  the  veiy  nature  of  the  pro- 
ceedings in  the  outer  house  there  must  be  a  more  full  discussion  at  the  bar;  the 
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I/>rd  Ordinary  must^  before  the  case  was  called,  have  been  aware  of  the  contents  of 

the  record,  but  still  it  has  been  the  practice  there,  and  I  fancy  is  uniformly  so,  that 

the  cases  are  opened  and  discussed  as  fully  as  they  can  be,  just  as  if  the  judge  had    so  March  1840. 

not  been  cognizant  at  all  of  the  state  of  the  record. 

237.  The  cases  in  the  outer  house  are  chiefly  conducted  by  counsel,  and  in 
the  inner  houses  entirely  by  counsel  ? — I  do  not  know  any  distinction  in  that 
respect 

238.  Are  they  equally  conducted  in  both  houses  by  counsel  ? — ^Yes ;  counsel  and 
agents. 

239.  Are  the  ageats  supposed  to  transact  more  of  the  business  in  the  outer  house 
dian  they  do  in  the  inner  house? — Not  that  I  am  aware  of;  they  cannot  appear 
at  the  bar  in  the  outer  house  more  than  in  the  inner  house,  unless  it  is  an  accidental 
case,  when  on  a  particular  point  information  is  required  or  given ;  they  cannot 
{dead. 

340.  You  have  stated,  that,  with  regard  to  the  outer  house,  there  are  favourite 
lords  ordinary,  which  you  imagine  arises  from  some  caprice  which  you  cannot 
acco«int  for? — I  have  called  it  caprice  from  not  being  able  to  account  for  it.  In 
one  instance,  I  should  say  a  very  remarkable  one,  whicn  I  do  not  think  it  necessary 
to  name,  a  judge  of  the  very  bitjhest  quality  in  point  of  talent  and  learning  was 
rather  too  strict  and  severe  in  conforming  to  the  rigid  rules  of  the  statute  and  the 
practice  of  the  court,  which  made  it  more  disagreeable  and  embarrassing  to  agents 
and  counsel  than  perhaps  a  little  more  pliant  and  flexible  mode  of  conducting  the 
same  business  would  have  been ;  and  from  that  circumstance,  I  have  no  doubt, 
tfiat  particular  judge  was  very  much  deserted,  from  acting  according  to  what  he 
esteemed  a  necessary  duty  as  judge* 

241  •  Have  not,  in  your  long  experience,  the  lords  ordinary  who  have  been  the 
best  lawyers  and  the  most  industrious,  been  always  the  greatest  favourites  with  the 
public  ? — Certainly  not  always. 

242.  You  have  stated  that  the  best  judges  and  the  most  industrious  men  have 
not  been  always  preferred ;  is  that  the  ^xceptioi^  or  the  rule  ? — 1  think  it  is  the 
exception,  undoubtedly ;  and  I  should  think  the  exceptions  are  not  very  numerous. 

243.  You  have  stated  that  since  the  year  1825,  which  is  the  date  of  the 
Judicature  Act,  you  do  net  think  there  has  been  any  material  change  in  the  length 
of  time  the  judges  sit  in  the  inner  houses,  and  you  have  also  stated  that  the  extent 
of  written  papers  submitted  to  them  now  is  not  nearlv  so  great  as  it  was  formerly? 
— With  respect  to  the  extent  of  sittings,  I  do  not  think  we  were  in  the  habit  of 
timeing  the  court  auite  so  much  as  has  been  the  practice  of  late ;  but  my  impres- 
sion certainly  is,  that  the  sittings  were  not  much  more  protracted  formerly  than 
now  :  I  speak  of  the  period  subsequent  to  the  division  of  the  court.  Then,  with 
respect  to  the  extent  of  papers,  the  observation  I  have  to  make  is  this ;  unques- 
tionably  papers  are  much  less  bulky  now  than  they  were  formerly ;  formerly  they 
were  full  and  elaborate  discussions,  both  of  the  tfacts,  the  evidence  and  law  oi 
every  case ;  they  went  to  a  very  great  extent  often ;  at  present  they  are  much 
aborter ;  generally  speaking,  where  there  are  no  written  arguments,  such  as  what  we 
call  cases,  but  where  it  consists  merely  of  a  summons  and  so  on,  what  is  technically 
called  the  record,  the  extent  of  those  papers  is  greatly  diminished  from  what  it 
was ;  but  I  do  not  believe  that  the  labour  of  the  judge  is  at  all  diminished  in 
making  himself  master  of  the  case.  I  think  that  the  extended  argument  formerly, 
with  all  the  cases  quoted,  and  all  the  views  of  it  suggested  at  full  length,  could  be 
gone  over  with  much  more  celerity,  I  do  not  say  with  more  advantage  than 
now,  when  they  have  only  references  to  the  cases,  or  a  statement  of  hard  points 
of  law,  which  they  themselves  must  study,  where  they  must  resort  to  either  the 
cases  referred  to  by  the  parties,  or  such  cases  as  they  may,  from  their  extensive 
and  full  knowledge  of  the  law,  think  it  expedient  to  consult ;  in  that  way  I  have 
been  led  to  think,  and  I  am  persuaded  I  am  not  far  wrong,  that  the  time  occupied 
now  by  the  judges  at  home  in  their  studies  cannot  be  less  than  it  was  formerly. 

244.  Have  the  judges  from  time  to  time  what  ar^  called  hearings  in  presence 
of  the  whole  court  ?—• Yes. 

245.  Are  those  hearings  taken  after  the  lords  ordinary  rise,  or  at  any  special 
hour,  or  are  they  taken  accidentally  at  any  time  which  may  occur  to  the  judges  to 
order  them  ? — Taken  without  any  reference  to  sittings  in  the  outer  house. 

246.  When  such  hearings  do  take  place,  does  it  interrupt  the  whole  of  the 
business  of  the  seven  courts  you  have  spoken  of? — It  does  not  affect  them  in  the 
least. 

0^5.  E  247.  Does 


Digitized  by 


Google 


34     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

T.  Thamsmf  Es(|.  ^47*  Does  it  DOt  cause  all  tbe  judges  to  leave  their  bars  ?— I  should  state  that 
■       there  are  two  sets  of  hearings  in  presence.    The  more  common  case  of  a  hearing 

M  March  1840.  in  presentid  (according  to  the  ancient  technical  phrase),  is  before  a  single  division 
of  the  inner  house ;  but  there  are  some  cases  sent  by  remit  from  the  House  of 
Lords  to  the  Court  of  Session,  in  which  they  are  required  to  meet  in  their  entire 
number  and  have  the  cause  discussed  in  presentid ;  and  in  other  causes,  of  their 
own  proper  motion,  the  two  divisions  may  unite,  and  may  call  in  the  lords  ordi- 
nary ;  that,  of  coufse  is  a  complete  stop  to  the  whole  proceeding  of  the  outer 
house. 

248.  Are  those  hearings  in  presence  generally  ordered  after  the  hours  at  which 
the  lords  ordinary  and  the  two  divisions  sit,  or  are  they  generally  so  held  as  to 
interrupt  the  whole  business  of  tlie  court? — They  are  ordered  after  the  lords 
ordinary  have  been  two  hours  or  two  hours  and  a  half  in  court,  meeting  at  nine,^  and 
the  other  courts  not  meeting  till  eleven.  Those  hearings  of  the  \<rhole  court  toge- 
ther have  occasionally  of  late  been  begun  as  either  of  the  divisions  have  met ;  and 
in  that  I  think  that,  in  common  with  the  bar,  I  may  say  individually,  I  have  felt 
some  inconvenience,  hardly  meriting  the  name  of  a  grievance,  inasmuch  as  it  inter- 
rupts the  business  of  the  separate  division,  which  must  take  place  in  that  case  after 
the  meeting  of  tbe  whole  court.  That  I  think  is  an  inconvenience  that  could  be 
very  easily  avoided,  and  I  believe,  will  not  occur  viery  often  again ;  but  unques- 
tionably in  the  last  twelve  months  it  has  occurred  in  three  or  four  different  cases^ 
and  I  think  very  much  to  the  inconvenience  of  the  bar,  and  very  much  to  the 
inconvenience  of  the  profession  generally,  and  it  has  been  complained  of. 

249.  Are  any  of  those  among  the  cases  which  have  been  returned  to  the  Hous^ 
of  Commons? — I  am  not  aware  of  that. 

250.  You  were  not  made  cognizant  of  the  return  I  allude  to  ? — I  was  not 

251.  The  two  inner  houses  meet  at  eleven,  do  they  not? — Yes,  that  is  the  fixed 
hour. 

252.  Is  that  hour  fixed  by  statute,  or  by  act  of  sederunt  ? — I  think  by  act  of 
sederunt. 

253*  Can  you  recollect  the  purpose  of  the  court  being  postponed  till  eleven 
o'clock  ? — For  the  purpose  of  giving  more  time  to  tlie  lords  ordinary,  that  the 
counsel  might  not  be  called  away  from  the  lords  ordinary. 

254.  Was  it  to  give  time  to  the  lords  ordinary  or  to  accommodate  the  counsel  r 
— I  should  think  it  was  to  accommodate  tbe  public,  and  enable  the  lords  ordinary 
to  go  on  with  their  business  without  interruption  for  a  longer  time  than  before. 

255.  Can  you  charge  your  memory  with  what  is  stated  by  tbe  act  of  sederunt 
as  the  real  cause  of  fixing  the  hour  at  eleven  ? — ^I  cannot  at  this  moment,  but  I 
understood  it  was  with  a  view  of  expediting  and  forwarding  the  business  of  tbe 
outer  house. 

256.  You  have  stated  that  though  the  judges  have  considerably  less  in  bulk  to 
read,  you  conceive  that  they  have  so  much  more  in  substance  as  to  require  the 
whole  of  their  time  as  formerly  ? — I  am  convinced  that  it  is  a  more  laborious  busi* 
uess  now  than  formerly ;  it  is  a  conjectural  observation  of  mine  more  than  any 
thing  else ;  but  I  should  think  that  a  full  written  argument,  where  you  have  no 
occasion  to  turn  to  a  book,  unless  under  very  singular  circumstances  indeed,  is 
much  more  easily  and  much  sooner  done  than  where  you  have  the  mere  elements 
set  out  before  you,  and  where  you  are  anxious  to  study  the  points  of  law  that  arise 
out  of  it. 

257.  You  have  mentioned  that  generally  now  there  is  no  arrear  of  business? — 
I  believe  very  little ;  I  came  unprepared  with  any  statement  at  all,  not  knowing 
the  points  upon  which  I  should  be  questioned,  but  I  am  perfectly  aware  that  the 
arrear  of  the  second  division  is  reduced  almost  to  nothing ;  I  had  occasion  last 
year  to  sign  a  report,  if  I  do  not  mistake,  upon  that  subject. 

258.  There  has  been  a  discussion  as  to  whether  it  would  not  be  beneficial  to 
extend  the  sittings  of  the  court  considerably  and  shorten  the  vacations ;  as  tbere 
is  no  arrear  of  business,  should  I  be  wrong  in  stating  that  were  the  sittings  to  be 
prolonged,  the  courts  would  be  without  any  thing  to  do  ?— ^I  do  not  think  that 
would  be  the  necessary  consequence,  because  there  are  causes  coming  in 
progressively,  I  may  say  almost  daily,  from  the  outer  houses,  and  if  the  outer 
houses  continued  to  sit  a  longer  time,  and  the  inner  houses  also  to  sit  during  the 
same  prolonged  period,  additional  cases  would  come  in  in  the  course  of  that  very 
period  of  prdonged  sitting,  and  in  that  way  they  would  never  be  quite  deaf  of 
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business  ;  I  am  taking  for  granted  that  the  lords  ordinary  are  sitting  and  deciding  T.  Thomson,  Esq. 
the  cases  which  might  be  reclaimed  against.  ■■> 

259.  Would  not  that  be  a  probable  if  not  a  certain  way  of  reducing  the  arrears  ^^  March  1840. 
of  the  lords  ordina^  ? — Unquestionably  it  would  ;  the  prolonged  sitting  of  the 

outer  house  would  of  course  diminish  the  arrear. 

260.  The  prolonged  sitting  both  of  the  outer  and  inner  houses  would  have  the 
effect  of  reducing  the  arrears  of  the  lords  ordinary  ? — It  would  have  the  effect  of 
reducing  the  general  arrear  of  business  of  any  kind,  taken  as  a  whole,  but  not  the 
particular  arrear  of  the  outer  house,  as  far  as  I  understand. 

261.  It  has  been  given  in  evidence  here,  that  cases  are  supposed  to  be  more 
important  than  they  used  to  be  ;  are  you  of  opinion  that  the  Court  of  Session  is 
more  importantly  employed  than  in  your  own  time ;  that  is,  in  more  important 
cases? — 1  cannot  say  that  I  am  aware  of  that. 

262.  Has  not,  in  all  your  experience,  all  the  important  business  of  Scotland 
come  before  the  Court  of  Session  ? — I  think  it  has. 

263.  And  does  so  at  this  moment? — I  think  so. 

264.  Then  you  are  not  aware  of  any  greater  importance  being  fairly  to  be 
attached  to  the  general  business  flowing  into  the  Court  of  Session  now  than  at 
former  periods  ? — I  think  the  number  of  cases  of  a  certain  class,  which  may  be 
called  mercantile  cases  and  commercial  case*.,  have  very  considerably  increased  in 
the  course  of  my  experience  at  the  bar  and  in  the  court ;  I  think  the  pumber  of 
cases  of  a  different  class  and  very  important,  have  diminished;  I  mean  questions 
of  a  feudal  nature. 

265.  But  upon  the  whole  am  I  to  understand,  that  you  are  not  prepared  to  say 
that  more  important  business  is  now  brought  into  court  than  formerly  ? — ^No,  I  do 
not  suppose  it. 

266.  Is  not  a  very  large  class  of  the  business  entirely  lost  to  the  Court  of  Session 
now,  since  the  Reform  Act,  namely,  that  belonging  to  the  qualification  of  voters  ? 
— Certainly. 

267.  Was  not  that  a  matter  of  litigation  to  a  great  extent  in  that  court  ? — Yes, 
and  difficult  litigation,  but  it  came  somewhat  periodically. 

268.  That  source  of  business  has  entirely  ceased  in  the  Court  of  Session  ? — I 
should  say,  entirely,  as  far  as  regards  the  qualification  of  voters;  the  feudal 
right  to  land  being  now  no  longer  the  Parliamentary  qualification;  those  were 
certainly  very  important  cases,  some  of  them  were  very  easy  cases  to  decide, 
others  very  difficult. 

269.  And  they  occupied  a  large  portion  of  the  time  of  the  court? — ^They  cer- 
tainly did. 

270.  Has  any  business  of  a  similar  nature  accrued  since  the  Reform  Act? — I 
should  say  comparatively  little ;  I  think  from  boroughs  there  have  been  some 
<]ue8tions  under  the  Act  reforming  the  constitution  of  boroughs;  formerly,  how- 
ever, there  were  questions  of  the  same  kind,  and  therefore  I  do  not  suppose  that 
there  has  been  any  increase  in  that  class  of  business  at  all. 

271.  Would  it  be  fair  to  conclude  that,  this  description  of  causes  now  having 
ceased  altogether,  the  diminution  upon  the  general  number  of  causes  coming  before 
the  court  may  be  attributed  to  the  above  cause  ? — Scarcely ;  I  do  not  think  the 
number  of  those  questions  of  Parliamentary  qualification  ever  was  so  great  as  to 
form  any  very  large  proportion  of  the  general  business  of  the  court ;  they  very 
often  were  questions  of  great  nicety  in  feudal  law,  and  occupied  a  great  deal  of 
time  in  discussion,  but  the  number  of  them  of  any  difficulty  and  nicety  was  not  so 
great  as  to  make  any  great  figure  in  the  mass  of  business. 

272.  Are  you  aware  that  there  is  a  considerable  diminution  in  the  number  of 
causes  brought  into  court  generally  ? — I  am  not  able  to  state  that,  not  being  pre* 
pared  with  any  regular  memoranda  upon  the  subject,  and  beibg  able  to  speak  only 
firom  general  impression  and  general  information ;  I  should  be  inclined  to  think 
that  at  present,  that  is  to  say  within  the  last  year  or  two,  there  has  been  somewhat 
less  business  in  the  Court  of  Session  than  formerly ;  I  do  not  know  that  the  cir- 
comstance  can  be  traced  satisfactorily  to  any  one  cause. 

273.  Seeing  that  the  above  very  important  class  of  business  is  lost  altogether,  and 
that  there  is  a  diminution  of  business  generally,  are  you  still  of  opinion  that  no  fewer 
judges  than  the  present  number  of  13  could  do  the  business  of  the  country? — I 
am^ure  it  would  very  ill  become  me  to  say  I  could  give  a  positive  answer  to  that 
question  ;  I  would  not  say  that  four  lords  ordinary  would  not  be  able  to  overtake 
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T.  Tkomitm,  £^.  the  business  of  the  country ;  I  am  persuaded  that  one  inner  house  division  eould 
— —      not  overtake  the  whole  business  of  the  country,  but  I  do  not  think  there  are  at  pre- 

-Jo  March  1B40.  g^^t  any  elements  for  forming  the  opinion  that  there  is  a  permanent  diminution  in 
the  business  of  the  Court  of  Session ;  there  are  accidental  fluctuations  in  the 
business  of  that  court,  and  there  have  been  always  such  within  the  period  of  my 
experience: 

274.  Will  you  have  the  goodness  to  refer  to  returns  which  have  been  made 
from  your  own  court  within  these  last  lo  or  15  years,  so  as  to  be  able  to  speak  to 
this  point  upon  a  future  day  ? — I  will. 

275.  Sir  fV.  Rae.'\  You  have  said  that  one  reason  for  the  diminution  of 
business  in  the  inner  house  has  been  greater  confidence  being  entertained  of  the 
judges  of  the  outer  house? — Yes,  and  that  I  should  call  a  temporary  circumstance. 

276.  Supposing  the  number  of  reclaiming  notes  from  the  lords  ordinary  in  the 
last  five  years  was  in  1 835,  362 ;  in  1 836,  334 ;  in  1 837,  456 ;  in  1 838,  356 ;  in 
1839,  327 ;  do  those  numbers  bear  out  the  inference  that  you  have  drawn,  sup- 
posing  them  to  be  correct  ? — I  think,  on  the  contrary,  they  seem  to  contradict  it ; 
but  in  truth  the  impression  I  wished  to  convey  was,  not  as  to  the  absolute  number, 
but  as  to  the  proportion  of  cases  that  are  brought  under  review ;  and  which, 
according  to  the  best  information  I  have  upon  the  subject,  is  less  in  ptoportion  to 

^  thcf  total  number  of  judgments  in  the  outer  house  than  it  has  sometimes  been ;  in 
former  cases,  decided  by  a  particular  lord  ordinary,  supposing  he  decides  a 
hundred  cases  within  some  limited  period,  I  think  the  proportion  of  reclaiming 
notes  to  the  final  judgments  has  been  rather  less  than  I  have  known  it,  according 
to  the  best  information  I  have ;  but  I  think  the  statement  of  figures  which  you 
have  given,  and  which  of  course  1  was'  not  cogni2nnt  of,  having  come  here  not 
being  possessed  of  those  returns,  seems  to  negative  very  plainly  the  fact  that  I 

^  wanted  to  state  generally,  that  there  was  a  smaller  number  of  cases  brought  into 
the  inner  house  than  formeriy ;  but,  however,  I  spoke  more  of  the  last  two  years 
than  of  any  other  period. 

277.  Dr.  Lushington.'}  You  stated,  in  the  early  part  of  your  evidence,  that 
when  new  matter  came  out,  it  was  customary  that  cases  should  be  ordered  ? — ^That 
is  one  of  the  occasions  id  which  cases  are  ordered. 

278.  What  do  you  mean  by  the  expression,  "  new  matter**? — Matter  in 
argument 

279.  Law  and  not  fact  ?— Yes. 

280.  When  a  case  comes  to  be  argued  in  the  inner  house,  there  can  be  no  new 
facts  introduced  ? — No,  except  in  some  extraordinary  cases,  where  additions  to  the 
record  have  been  admitted. 

281.  You  have  been  asked  many  questions  as  to  the  difference  of  time  occupied 
by  the  judges  in  discharging  their  duty,  in  consequence  of  long  written  cases  being 
abolished  ;  will  it  not  very  frequently  happen  that  when  there  is  a  simple  record, 
consisting  of  the  summons,  the  defences,  the  condescendence  and  answers,  and  no 
written  argument  at  all,  it  must  be  the  duty  of  the  judges,  either  prior  to  the  oral 
argument,  or  subsequently,  to  examine  just  as  difficult  a  point  of  law  as  any  which 
formeriy  could  be  debated  in  a  written  case? — Precisely  the  same,  only  they  have 
the  labour  of  ferreting  out  the  cases  and  preparing  their  minds  upon  the  subject* 

282.  Ought  that  laborious  preparation  to  be  prior  to  the  oral  argument  or  sub- 
sequent to  it  ? — At  present  in  the  course  of  proceeding  ic  appears  to  be  generally 
prior  to  the  oral  argument,  for  the  court  are  plainly  quite  masters  of  the  case  as. 
far  as  it  appears  upon  the  record,  and  fully  cognizant  of  all  the  decisions  that 
bear  upon  it  when  the  oral  argument  takes  place. 

283.  Would  it  not  be  infinitely  preferable  if  they  made  themselves  masters  of 
the  facts  and  of  points  of  law  arismg  upon  the  face  of  the  recorri,  but  reserved 
their  consideration  of  the  questions  of  law  until  after  oral  argument? — I  presume  * 
that  it  is  their  duty  to  keep  their  mirids  quite  open  for  tlie  argument  at  the  bar ; 
nor  am  I  aware  that  any  of  them  would  avow  either  the  duty  or  propriety  of  their 
forming  a  decided  opinion  before  coming  there. 

284.  Would  it  not  give  greater  satisfaction  to  the  people  of  Scotland,  if,  having 
the  record,  and  of  course  seeing  the  points  which  would  arise,  but  not  going  into  a 
nice  examination  of  the  cases  baring  upon  them  and  the  authorities  which  might 
be  cited,  they  came  into  court  and  heard  the  full  argument  orally,  and  then  after- 
wards took  what  time  was  necessary  to  make  up  their  minds  upon  the  question  ? — 
I  have  very  little  doubt  that  that  would  prove  more  satisfiictory;  at  the  same  time, 

how 
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hovf  that  is  to  be  accomplished  under  the  present  system  is  exactly  what  I  express  t.  Thomon,  Esq. 

my  doubts  about.  ■ 

285.  Supposing  the  business  be  despatched  in  the  manner  I  have  now  suggested,  .20  March  184^. 
do  you  think  it  would  be  any  saving  of  time  upon  the  whole  to  the  judges  f— -Not 

a^  bit. 

286.  Sir  IV.  RaeJ]  The  record  comprehends,  besides  the  state  of  facts,  the  pleas 
of  law  ? — ^Yes. 

287.  Does  not  it  refer  to  the  decisions  ? — In  important  cases  some  counsel  are 
in  the  habit  of  referring  to  decisions,  others  not ;  but  you  cannot  suppose  that  any 
judge  in  the  Court  of  Session  is  not  perfectly  aware  of  the  sort  of  cases  and  the 
.aames  of  the  cases  that  bear  upon  a  particular  point. 

288.  A  judge  reading  the  state  of  facts,  and  looking  to  those  decisions  and 
, cases,  is  it  possible  that  be  can  fail  to  form  an  opinion  upon  the  case  ? — I  have  not 
the  least  doubt  that  he  does. 

289.  But  of  course  every  judge  is  open  to  have  his  opinion  shaken  by  debate  at 
the  bcMT  ? — ^Yes ;  it  is  to  be  presumed. 

290.  Do  you  consider  that,  as  regards  the  administration  of  justice,  it  can  be 
pregudpcial  that  the  judge  should  be  informed  of  the  case  before  it  b  debated  ? — 
If  a  judg^  13^  to  be  allowed  to  know  every  fact  of  the  case  before  coming  into 
coqrtt  aM  the  nature  of  the  pleas  of  law,  it  is  incomprehensible  to  me  how  be 
can  av<mi  coming  to  some  sort  oi  primdjacie  conclusion. 

.  .M^}^  .Tb€  ZfirM  Advocate.}  You  said  diat  the  judges,  according  to  your  apprehm* 

c#foii^  H^ptt  pier^yrfad  the  record  to  make  themselves  masters  of  the  facts  and  con* 

aider  uia  pleas  of  law,  but  that  they  must  often  at  home  have  studied  the  case 

coDopietely,  and  have  referred  to  the  decbions  likely  to  bear  upon  it  ? — That  is 

quite  evident. 

292.  Is  it  an  advisable  course  of  judicial  proceeding  that  a  judge  should  study 
.ibe  arpments  of  the  case,  ferreting  those  arguments  out  himself,  and  making  him- 
self master  of  the  case  by  turning  nis  attention  to  all  the  decisions  that  bear  upon 

At,  without  first  bearing  counsel  ? — I  do  not  think  it  is. 

293.  But  that  is  a  mode,  is  it  not,  which  under  the  present  system  is  much 
practised  in  the  Court  of  Session  ? — It  is  a  mode  unavoidably  practised  in  the 
Court,  of  Session. 

294.  You  say  unavoidably  ;  w  by  unavoidably  ? — If  you  submit  those  records 
as  now  constructed  to  the  perusal  of  judges  before  coming  into  court,  and  they  are 
put  i^to  their  hands  for  the  purpose  of  being  perused  and  studied,  I  do  not  see  how 
yoiJi  can  put  a  prohibition  upon  the  judge  from  making  himself  as  much  acquamted 
with  tlie  cause  as  possible. 

295*  X  do  not  propose  to  put  a  prohibition  upon  the  judge ;  but  those  records 
are  put  precisely  in  the  same  state,  are  they  not,  before  the  Lord  Ordinary? 
— Yes, 

296.  Is  there  any  reason  why  the  judges  of  the  inner  house,  instead  of  studying 
those  records  at  home  to  the  extent  to  which  you  state  that  they  do,  should,  before 
tb^  studied  them  so  fully,  hear  the  arguments  of  counsel ;  is  that  unavoidable  ? 
— ^It  i3  not  unavoidable  if  you  prevent  them  from  being  in  possession  of  the 
record. 

297 «  Is  it,  because  they  are  in  possession  of  the  record,  necessary  that  they  should 
ferret  out  arguments  before  they  hear  them  stated,  that  they  should  turn  up  their  own 
books,  till  such  time  as  they  receive  a  little  light  from  counsel  bearing  upon  the 
^age  ? — ^Ne^essity  there  can  be  none ;  it  is  a  matter,  of  course,  of  choice  in  the 
judge,  what  he  does  in  that  respect ;  but  it  certainly  is  the  understanding,  I  con- 
ceive,, that  it  is  the  duty  of  the  judge  to  make  himself  acquainted  with  the  record 
liefore  tbe  cause  comes  to  be  heard. 

298#  You  say,  comparing  the  period  before  1825  and  after  1825,  there  is  no 
viaitde  difference,  so  far  as  you  have  observed,  in  the  extent  of  tlie  time  which  is 
qqcupiedby  tbe  judges  in  court? — I  cannot  pretend  to  speak  to  any  marked 
diflference  upon  the  subject;  nothing  that  impresses  itself  upon  my  mind  as  worth 

,299.  In  the  latter  period,  since  1825,  a  great  number  of  cases  have  been  suh- 
fQiHed  to  the  court  without  any  argument  at  all,  although  with  the  points  to  which 
ftbe.argumeiit  is  to  be  addressed  indicated ? — ^That  is  tbe  result  of  the  Judicature 
Act»  certainly. 

300.  Then  a  great  many  cases  are  decided  in  court,  being  studied  at  home  by  tbe 
0.45.  E  3  judges 
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T.  Thomson,  Esq.  judge?,  without  the  benefit  of  argument  from  the  bar,  except  such  as  may  be  offered 
— —      after  that  study?— Certainly. 

«o  March  1840.  30 1.  Would  it  not  be  preferable,  and  would  it  not  be  a  better  course  of  proceed- 
ing, that  in  those  cases  the  judges  should  postpone  that  study  which  at  one  time  or 
other  must  be  given  till  they  have  heard  the  arguments  vivd  voce^  which  is  the  only 
way  they  can  be  heard  ? — I  should  think  it  preferable,  and  certainly  much  more 
satisfactory  to  the  parties ;  how  the  discretion  of  judges  is  to  be  controlled  in  that 
matter  is  another  thing. 

302.  Do  you  think  that  the  discretion  of  the  judges  in  the  matter  is  wisely 
exercised  in  that  exhausting  study  at  home,  in  which  you  have  described  them  as 
referring  to  authorities  not  mentioned  by  the  parties,  and  as  ferreting  out  arguments 
not  suggested  by  the  parties,  before  the  arguments  of  counsel  are  addressed  to  them, 
or  would  that  not  be  better  deferred  till  after  those  arguments  of  counsel? — I  feel 
very  much  at  a  loss  to  answer  that  question  with  any  precision ;  I  think  there  are 
disadvantages  attending  the  present  system  unquestionably ;  but  they  seem  to  me 
to  refer  more  to  the  feelings  at  the  bar  and  behind  the  bar  than  to  the  success  of  the 
court  in  doing  justice  in  the  particular  cases  that  come  before  it ;  I  am  perfectly 
satisfied  that  the  feelings  of  the  country,  and  consequently  the  confidence  of  the 
country,  would  be  increased  by  a  larger  proportion  of  the  work  of  the  judges  being 
done  in  public  ;  in  other  words,  what  you  propose,  that  they  should  hear  the  cause 
argued  at  full  length,  without  making  themselves  previously  so  well  acquainted 
with  the  bearings  of  the  case ;  I  do  not  think  that  their  intimate  acquaintance  with 
the  cause  before  it  comes  to  be  heard  is,  strictly  speaking,  any  bar  to  the  most  ample 
discussion  at  the  bar,  not  the  least;  but  the  result  that  actually  exists  is  the  natural 
consequence  of  that  previous  intimate  acquaintance  which  they  betray  with  the 
nature  and  bearings  of  the  case.  It  is,  of  course,  a  matter  of  discretion  in  counsel  to 
go  more  or  less  into  the  case,  but  I  fancy  counsel  of  ordinary  tact  will  feel  them- 
selves a  little  controlled  in  that  by  the  plain  consciousness  and  perception  that  the 
court  are  already  masters  of  the  cases  to  which  he  has  to  refer ;  at  the  same  time  I 
must  say,  that  in  all  cases  where  counsel  have  appeared  anxious  for  full  argument, 
I  have  not  observed  any  sort  of  aversion  in  the  court  to  indulge  them  to  their 
fullest  extent.  In  the  greater  number  of  cases  there  is  very  little  law  and  not  much 
of  fact,  and  in  such  cases  what  is  called  impatience  will  be  betrayed  by  the  judges, 
when  on  the  part  of  the  counsel  at  the  bar,  counsel  not  very  eminent  in  practice  or 
discretion,  an  attempt  is  made  to  protract  the  discussion  unnecessarily. 

303.  In  point  of  fact,  then,  by  this  substitution  of  study  at  home  upon  the  record, 
which  presents  no  argument,  a  great  number  of  cases  are  decided  with  little  or  no 
argument  at  the  bar  ?— The  system  of  preparation  to  which  you  now  allude,  certainly 
makes  it  unnecessary  b  many  cases  for  counsel  to  open  the  case  with  a  very  fall  and 
elaborate  statement  of  the  facts ;  that  is  superseded  unquestionably  by  the  perusal 
of  the  papers ;  in  the  matter  of  argument,  I  think  the  court  are  even  at  present 
quite  open  to  argument— open  to  patient  hearing ;  but  the  conseauence  of  that 
former  proceeding  is  certainly  to  abridge  very  much  the  length  of  aiscussion,  and 
that  itself  seems  to  be  the  great  evil  at  present  complained  of. 

304.  Do  not  you  think  that  a  party  has  a  reasonable  right  to  expect  (I  speak 
more  of  the  suitor  than  the  professional  party)  that,  by  the  statement  of  his  counsel, 
he,  the  suitor,  should  be  satisfied  that  the  arguments  applicable  to  his  case  have  been 
stated  to  the  judge? — I  think  it  of  tlie  greatest  advantage  that  he  should  be  so. 

305.  Can  then  the  suitor  be  satisfied  when  there  has  been  no  discussion,  or  next 
to  none,  at  the  bar,  and  when  the  arguments  which  he  thinks  should  be  addressed  to 
his  case,  and  which  his  counsel  thinks  should  be  addressed  to  his  case,  have  not  been 
under  the  consideration  of  the  court? — ^The  primary  purpose  of  a  court  of  law  is  to 
decide  a  cause  well ;  a  secondary  object  is  to  decide  it  in  a  manner  that  will  prove 
to  the  satisfaction  even  of  the  losing  party.  I  do  not  think  that  the  present  systein 
is  at  all  unfavourable  to  the  first  of  those  purposes  ;  to  the  second,  we  all  confess 
that  it  is  so  a  little  ;  if  the  first  could  be  accomplished  in  combination  with  die 
second,  it  certainly  would  be  a  desirable  improvement ;  but  I  do  not  think  it  is 
in  consequence  of  any  voluntary  actings  on  the  part  of  the  judges  that  that  satis- 
faction is  not  at  present  given ;  I  mean  to  speak  only  of  that  courts  the  second 
division,  writh  which  I  am  myself  acquainted. 

306.  Is  it  not  impossible  "that  the  system  can  be  administered  satisfactorily  to 
the  suitor  unless  the  suitor  is  satisfied  that  the  court  have  considered  what  be  has 
to  offer  either  for  his  action  or  in  his  defence  ? — Certainly. 

307*  Unless  those  arguipents  be  in  one  shape  or  other  addressed  to  the  judge  iu 
^  court. 
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coarty  and  more  or  less  shortly,  is  it  possible  to  satisfy  a  suitor  that  they  have  been    T.  ThomoHy  Esq. 
considered  by  the  judge  who  decides  his  cause  ;  is  it  not  a  great  defect  of  the  pre-       — — — 
sent  system  as  it  is  now  practised,  that  there  is  so  little  statement  in  argument  at    *^  March  1840. 
the  bar  ? — I  think  the  present  state  of  public  opinion  as  manifested  in  so  many 
different  ways  is  a  complete  proof  of  that 

308.  Is  there  anything  in  the  present  system  of  record  which  in  itself  necessarily 
.  prevents  argument  at  the  bar  ? — Certfiinly  not  necessarily. 

309.  The  judge's  knowledge  of  the  case  may  lead  him  to  abridge  the  argument, 
and  to  interfere  more  strongly  and  more  frequently  than  if  he  had  to  receive  full  in- 
structions in  the  case,  having  no  previous  knowledge  of  it ;  but  is  there  anything 
in  the  circumstances  which  should  prevent  argument  at  the  bar  ? — Certainly  not. 

310.  Yet,  in  point  of  fact,  there  has  been  so  little  parole  argument  at  the  bar, 
though  the  system  has  been  changed,  that  in  every  body's  opinion  the  sittings  of 
the  court  have  not  been  considerably  protracted,  and  you  ascribe  that  to  the  study 
of  the  judges  at  home  ? — It  strikes  me  that  tlie  question  rather  understates  the. 
extent  of  argument  as  now  practised  at  the  bar.  The  study  of  the  records  at  home 
probably  has  the  effect  of  superseding  an  explanation  of  a  great  many  minor 
details,  and  a  great  many  points  that  might  be  indispensable  to  the  full  under- 
standing of  the  case ;  but  in  general,  most  causes  turn  upon  some  one  or  two  nice 
points,  if  they  have  any  point  at  all,  and  to  those  the  attention  of  the  counsel  is, 
under  the  present  system,  always  directly  applied  ;  upon  those  the  discussions  are 
carried  on,  as  fully,  perhaps,  as  they  could  well  be  though  they  were  combined 
and  blended  with  a  more  ample  discussion  and  statement  of  the  facts,  as  is  prac- 
tised, as  I  understand,  in  the  outer  house. 

31 1.  Where  the  judge  has  a  full  knowledge  of  the  case  in  the  way.you  describe, 
of  course  the  senior  counsel,  or  an  experienced  counsel,  understands  that  he  must 
address  himself  to  that  part  where  the  point  of  the  case  lies  ?-t— Yes. 

312.  But  in  coming  to  that  understanding  with  the  court,  the  suitors  would  be 
left  in  the  dark  as  to  what  is  rightly  left  out  or  not  ? — Yes. 

313.  Do  you  understand  that,  in  deciding  cases,  the  judges  in  the  inner  house 
of  the  second  division  are  sufficiently  at  pains  to  explain  the  grounds  upon  which 
their  judgments  rest;  are  there  not  many  cases  decided  without  that  full  explana- 
tion of  the  ground  upon  which  the  judgment  rests  which  would  be  satisfactory  to 
the  profession  and  the  suitors  ? — I  think  in  some  cases  it  would  be  highly  desirable* 
that  more  ample  statements  should  be  made  from  the  bench  than  at  present.  In 
that  respect  there  is  a  great  inequality  in  different  cases ;  in  some  the  judg- 
ments are  as  fully  given  as  could  be  desired  by  the  parties  litigant  or  the  profes* 
8100,  with  a  view  to  form  legal  precedents ;  in  others,  either  from  a  feeling  that  the 
case  is  not  a  very  difficult  one,  or  that  it  is  a  case  that  has  been  considered  so 
fully,  and  determined  by  former  precedents,  as  not  to  require  much  explanation, 
the  public  and  the  profession  hav6  sometimes  been  left  a  little  in  the  dark  as  to  the 
precise  points  upon  which  the  case  was  ultimately  decided.  That,  I  think,  is  to. 
be  regretted;  but  it  is  an  evil,  I  think,  that  is  rather  in  course  of  being  cured  than 
otherwise,  by  the  voluntary  conduct  of  the  judges  in  the  court 

314.  You  are  aware  that  the  evil  is  to  a  certain  extent  existii^  ? — ^Yes ;  and  we 
have  been  made  fully  aware  of  it  by  cases  coming  back  from  the  House  of  Lords 
to  the  Court  of  Session,  very  much  in  consequence  of  the  want  <^  full  explanation 
of  the  grounds  of  the  decision  of  the  court. 

315.  Of  course  such  a  statement  of  the  grounds  upon  which  judgment  is  pro* 
Donneed  should  be  made  in  open  court  ? — Of  course,  otherwise  it  would  be  very 
Qseleas  in  the  view  we  are  now  taking  of  the  matten 

316.  In  putting  this  question,  it  is  the  farthest  thing  in  the  world  from  my 
intention  to  intimate  any  doubt  about  the  judges  studying  their  caaes  at  home ; 
hot  when  cases  are  decided  upon  this  home  study,  in  which  the  judge  is  left  to 
look  up  his  own  authorities,  and  also  to  suggest  arguments,  which  is  a  much  more 
difficuU  thing  at  best  to  any  judge,  can  there  be  any  security  to  the  suitor  or  pro- 
fession that  all  the  judges  of  the  court,  consisting  of  four,  have  made  that  study 
personally,  and  looked  up  those  authorities,  and  tliat  they  are  not  leaning  upon 
th^  opinion  of  one  of  their  brethren  ?— There  can  be  no  such  security* 

317.  Is  it  not  one  immense  advantage  never  to  be  lost  sight  of,  that,  in  t^n;^ 
voce  argument,  the  suitor  and  profession  are  assured  that  every  judge  who  has 
cars  to  hear,  and  eyes  to  see,  has  heard  the  argument  and  read  the  authorities  to 
which  reference  is  made  ? — I  have  not  the  least  hesitation  in  assenting  tp  that. 

318.  Is  it  not  a  great  defect  in  the  judges'  exercise  of  their  discretion  with 
0.45.  E  4  respect 
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respect  to  that  minute  study  which  they  give  to  the  cases  at  home,  that  before  the 
cases  are  called  on,  and  the  parties  are  asked  at  the  bar  to  address  themselves  to 
20  March  1840.  arguments,  they  (the  judges)  have  made  that  minute  study  which,  in  the  opinion 
of  the  counsel  as  well  as  the  judges,  might  supersede  a  great  deal  of  the  argu- 
ment ? — In  reference  to  the  feelings  of  parties  (1  do  not  say  so  much  to  the  feel- 
ings of  counsel),  I  have  no  doubt  th^t  the  more  ample  the  discussion  is  in  each 
particular  case,  they  are  always  the  more  gratified,  and  will  feel  a  gi*eater  assur* 
ance  in  the  result. 

319.  With  respect  to  the  experience  and  skill  of  counsel,  is  it  not  as  much 
shown  in  this,  as  m  any  thing,  that  counsel  of  experience,  and  of  a  certain  age, 
catch  more  easily  the  particular  point  upon  which  the  court  are  willing  to  hear  him 
than  the  junior  counsel,  who  may  create  a  disinclination  to  hear  him,  because  be 
raises  arguments  which  the  court,  from  their  previous  study,  may  think  more  inap- 
plicable than  they  would  have  thought  if  they  had  not  previously  read  the  argu- 
tpents  ? — I  am  afraid  that  will  be  the  case  with  any  system. 

320.  Does  it  not  prevail  in  the  Court  of  Session,  in  consequence  of  their  reading 
the  arguments,  and  referring  to  the  case  previously  ? — ^That  b  one  of  the  necessary 
lesults  of  greater  skill  and  greater  experience. 

321.  Sir  W.  Rae^]  In  your  division,  is  it  not  the  practice  for  each  judge  to  deliver 
an  opinion  ? — I  think  that  generally  it  is ;  not,  perhaps,  to  such  great  length  as 
would  appear  to  be  desirable ;  sometimes,  when  one  judge  delivers  an  opinion  at 
great  length,  another  judge  will  say,  **  You  have  completely  anticipated  the  grounds 
of  my  opmion,  which  I  therefore  decline  to  state.** 

322.  Has  it  occurred  to  you  frequently,  or  ever,  to  consider  that  any  of  the 
judges  did  not  understand  the  case  tliat  was  brought  before  them  ? — I  have  said 
already,  I  believe,  and  I  am  very  happy  to  be  able  to  repeat,  that  as  far  as  my 
experience  and  observation  go,  the  judges  have  been  most  conscientious  and  faithful 
in  making  themselves  acquainted  with  the  cases. 

323.  Supposing  those  to  be  evils  which  are  put  to  you,  does  it  occur  to  you  that 
any  remedy,  or  what  remedy,  could  be  applied  ? — I  have  already  said  that,  except 
locking  up  the  record,  I  do  not  see  what  else  is  to  be  done. 

324.  Am  I  to  understand  that  those  evils  are  in  progress  of  remedy  in  the 
course  of  practice  ? — I  think  they  are;  I  think  it  is  the  tendency  of  younger  judges 
coming  upon  the  bench  to  encourage  more  and  more  a  larger  discussion  at  the  bar ; 
and  I  have  not  the  least  doubt  that  if  the  system  be  let  alone,  and  not  tinkered  and 
tampered  with  as  it  has  been  for  the  last  30  years,  it  would  purify  itself  gradually, 
and  become  much  more  satisfactory  to  the  public,  more  especially  if  some  of  the 
rigidity  of  existing  statutes  were  somewhat  allayed  and  diminished  by  greater 
discretionary  power  in  the  court  ta  reform  the  minute  parts  of  its  proceedings. 

325.  Dr.  Lwhington.]  Will  you  be  so  good  as  to  state  in  what  respect  the  court 
has  been  tinkered  and  tampered  with  during  the  last  30  years  ? — We  have  had  at 
least  10  or  12  Acts  of  Parliament 

326.  Do  not  you  conceive  that  the  greater  part  of  the  regulations  applied  by 
those  Acts  of  Parliament  have  been  beneficial  to  the  administration  of  the  law  of 
Scotland  ? — I  am  not  prepared  to  give  an  unqualified  answer  to  that ;  many  of 
them  are  improvements  I  am  free  to  admit,  and  particularly  in  the  diminution  of 
expense  of  legal  proceedings  in  Scotland ;  I  have  no  doubt  that  the  suppression  of 
some  of  the  jurisdictions,  and  the  combination  of  them  in  the  Court  of  S^on,  have 
operated  advantageously  in  the  long  run  both  as  a  diminution  of  the  public 
expense,  and  as  merging  what  I  would  call  the  inferior  jurisdictions  into  that 
higher  and  probably  more  weighty  jurisdiction  to  which  they  are  attached ;  but  in 
the  minute  details  of  judicial  procedure  there  have  been  many  changes  in  the 
proceeding  from  1808  downwards,  some  of  which  I  think  are  very  questionable ; 
indeed,  by  those,  the  powers  of  the  court  have  been  very  much  fettered,  and 
that  progressive  improvement  which  might  have  gone  on  silently  and  quietly,  as 
I  believe  it  does  in  most  of  our  jurisdictions  elsewhere,  has  been  considerably 
impeded. 

327.  Upon  the  whole,  are  you  not  of  opinion  that  the  alterations  since  1808 
have  been  beneficial  to  the  administration  of  the  law  in  Scotland  ? — In  the  mass,  I 
should  say  they  were. 

328.  The  Lord  Advocate.^  Do  not  you  think  the  Judicature  Act  tied  up  the  form 
of  proceeding  too  tightly  in  not  leaving  the  power  to  the  court  by  acts  of  sederunt  to 
form  rules  from  their  own  experience  and  knowledge  of  the  practical  conduct  of 
cases  ? — I  am  very  much  convinced  that  that  is  the  case,  both  in  the  conduct  of 
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the  proper  business  of  the  Court  of  Session  and  in  what  has  been  called  the 

business  of  the  Jury  Court ;  I  conceive,  in  both  departments,  there  is  a  rigidity  in 

the  Act  of  Parliament  which  is  to  be  regretted,  and  which  has  injuriously  dimi-     «o  March  1840. 

nished  the  discretion  of  the  court. 

329.  Dr.  Stock.]  You  have  stated,  that  by  means  of  Acts  of ,  Parliament,  there 
has  been  a  good  deal  of  tampering  and  tinkering  with  the  court;  do  you  suppose 
that,  without  Acts  of  Parliament,  the  old  system  of  Scotch  law  could  have  worked 
that  cure? — ^The  or^nic  changes  in  the  court  which  have  taken  place  could  not 
have  been  accomplished  but  by  statute,  and  therefore  you  must  not  suppose  I 
allude  to  them. 

330.  But  I  mean  particularly  to  allude  to  the  alteration  that  has  been  effected 
from  the  system  of  written  argument  to  oral  pleading ;  could  that  change  have 
been  effected  by  act  of  sederunt  or  any  other  orders  of  the  judges  ? — I  think,  as 
the  court  understood  their  powers  in  former  times,  they  might  have  gone  very  far 
to  introduce  the  system  of  oral  pleading,  and  supersede  the  use  of  those  long 
written  arguments. 

331.  Do  you  think  the  change  would  have  been  accomplished  without  an  Act  of 
Parliament? — It  was  certainly  running  on  worse  and  worse  in  the  direction  of 
lengthened  written  pleading;  and  in  the  last  20  years,  the  extent  of  written  pleading 
in  the  Court  of  Session  was  much  more  monstrous  than  at  any  forndfer  period ;  there 
is  no  doubt  about  that ;  and  if  the  judges  had  the  power  of  checking  that,  there  was 
certainly  no  check  applied. 

332.  Is  it  the  duty  of  the  Lord  Ordinary  to  ascertain  the  facts  of  the  case  by 
the  interposition  of  a  jury?--Only  a  certain  class  of  cases  in  general;  there  are 
certain  causes  which  the  statute  peremptorily  requii^es  shoold  oe  sebt  tb^a  jurjr, 
although  perhaps,  taking  the  proof  upon  commission,  or  the  proof  by  Witnessi&s 
taken  in  court,  might  avoid  a  great  expense,  and  be  of  great  advantage ;  and  that 
is  one  of  the  rigidities  to  which  I  have  alluded. 

333.  Has  it  frequently  occurred,  in  your  experience,  that  cases  of  any  con- 
siderable importance  have  been  decided  by  vivd  voce  evidence  of  witnesses,  where 
no  jury  has  been  empanelled  ? — Of  late  not  at  all,  except  in  consistorial  cases  and 
u  few  others. 

334.  It  is  within  the  power  of  a  Lord  Ordinary  to  summon  a  witness  before 
him? — In  certain  cases  he  cannot:  in  what  are  called  the  enumerated  cases,  he 
must  send  them  to  the  jury  court ;  but  there  are  other  cases  not  enumerated,  and 
particularly  all  consistorial  cases,  where  it  is  almost  invariably  the  practice  to  take 
evidence  in  court  or  on  commission. 

335.  Is  the  practice  of  deciding  causes  on  written  depositions  very  extensive ; 
does  it  embrace  a  large  proportion  of  the  cases  that  come  into  court? — There  is  no 
other  practice,  I  believe,  of  examining  witnesses  without  the  intervention  of  a  jury, 
but  by  a  commission  ;  it  is  rare,  indeed,  that  a  witness  is  called  into  court ;  some- 
times it  does  happen  in  cases  of  misdemeanor,  or  some  cases  where  the  dignity  of 
the  court  has  been  insulted. 

336.  In  all  other  cases  the  practice  of  ascertaining  the  facts  is  by  written  depo- 
sitions or  upon  commission  ? — Yes. 

337.  Is  that  a  large  proportion  of  the  cases? — ^Very  small. 

338.  Mr.  Wallace.']  You  have  referred  to  the  jury  trial  ia  Scotland ;  is  that 
popular  with  the  public  ? — I  am  told  not. 

339.  Chairman.']  You  do  not  speak  of  your  own  knowledge^? — No,  I  have  no 
knowledge  u pon  that* 

340.  Mr.  Wallace.]  Can  you  state  to  the  Committee  whether  the  expense  of 
conducting  a  cause  by  jury  trial,  as  it  is  called  in  Scotland,  is  greater  than  the  ex- 
pense of  conducting  causes  before  the  Court  of  Session  without  a  jury  ? — ^The  only 
source  of  my  information  upon  that  subject  is  derived  from  the  accounts  of  expenses 
given  into  court  against  a  party,  for  the  purpose  of  being  allowed  and  sanctioned 
by  the  court,  and  those  injury  cases  certainly  are  heavier  than  in  ordinary  cases. 

341.  Sir  W.  Rac]  Have  you  compared  those  with  the  cas^s  of  proof  on  commis- 
sion r — -I  am  not  prepared  to  state  any  thing  precise  on  the  subject.  In  the  case 
of  Mercer,  a  case  relating  to  legitimacy,  which  was  heard  last  session  in  the  court, 
I  am  convinced  that  the  expense  must  have  been  much  more  than  it  could  have 
been  by  any  trial  by  jury. 

342.  Mr.  Pigot'^  You  said  that  before  the  lords  ordinary  there  was  usually  a 
more  full  hearing  than  in  the  inner  house  ?^ — ^That  I  understand,  but  not  from  any  . 
kQOwledge  of  my  own. 
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r.  ThmsoHf  Efcq.       343.  Do  tbe  lords  ordinary  deliberate  and  decide  upon  the  same  documents 

that  go  before  the  inner  house  ? — Precisely ;  there  can  be  no  addition  made  to  the 

M  March  1840.    documents  that  are  the  subject  of  deliberation  in  the  outer  house. 

344.  Has  the  Lord  Ordinary  an  opportunity  of  seeing  those  documents  before 
the  cause  is  heard?-— Necessarily,  because  it  is  his  duty  to  superintend  the  forma- 
tion of  what  is  called  the  record  ;  he  is  in  fact  cognizant  of  its  gradual  prepara- 
tion. 

345.  Can  you  assign  any  reason,  if  the  same  documents  form  matter  for  his 
consideration  as  form  matter  for  the  consideration  of  the  inner  house,  and  he  has 
an  opportunity  of  looking  at  those  documents,  why  there  is  a  fuller  hearing  in  tbe 
outer  than  in  the  inner  house? — I  cannot  indeed ;  there  is  no  good  reason  for  it 
but  this,  that  a  considerable  time  most  frequently  elapses  after  the  preparation  of 
the  record  before  the  cause  comes  on  for  hearing. 

346.  Sir  W.  Rae.]  But  is  there  not  one  document  in  addition  which  goes  before  the 
inner  house,  which  the  Lord  Ordinary  of  course  has  not  the  advantage  of,  namely, 
the  note  of  the  grounds  of  his  own  opinion  ? — It  has  become  the  almost  invariable 
practice  now  for  the  Lord  Ordinary  to  give  a  very  full  statement  of  the  grounds 
of  his  decision,  which  certainly  is  a  great  convenience  to  the  court ;  at  the  same 
time  I  have  this  inclination  of  opinion  myself,  that  it  more  frequently  leads  to  a 
little  challenge  on  the  part  of  the  court  of  the  justice  of  the  grounds  than  an 
acquiescence ;  they  are  not  quite  so  much  delighted  with  being  instructed  by  the 
Lord  Ordinary. 

347.  Mr.  Pigot.]  But,  in  point  of  fact,  that  is  the  only  difference  between  the 
documents  upon  which  the  Lord  Ordinary  acts  and  those  upon  which  the  inner  house 
decides? — ^Yes,  that  is  the  only  difference ;  cases  may  be  ordered  afterwards,  but 
the  person  who  reclaims  against  the  judgment  of  the  outer  house  can  produce 
nothing  that  has  not  been  previously  before  the  Lord  Ordinary ;  the  court  itself  may 
order  ^ditional  documents  to  be  produced,  and  it  may  order  additional  arguments 
in  writing. 

348.  Sir  W.  Roe.']  What  is  the  proportion  of  causes  in  which  cases  are 
onkred  ? — A  very  small  proportion. 

349.  Canyon  name  the  proportion? — I  cannot;  I  should  say  not  one  case 
in  ten. 

350.  Where  cases  have  been  either  prepared  by  the  Lord  Ordinary  or  ordered 
by  the  courts  the  meaning  of  that  is  that  the  judges  should  read  those  cases  ? — 
It  is. 

351.  Having  read  them,  how  can  the  judges  avoid  forming  any  opinion  upon 
them  before  coming  into  court  ? — I  really  cannot  say. 


Mercuric  25*  die  Martii,  1840. 


MBMBERS    present: 


The  Lord  Advocate. 
Sir  William  Rae. 
Dr.  Lushington. 
Mr.  Wallace. 
Mr.  Ewart. 


Sir  Charles  Grey. 

Sir  Robert  Harry  Inglis. 

Dr.  Stock. 

Mr.  Horsman. 

Sir  Thomas  Dyke  Acland. 


The  Hon.  FOX  MAULE  in  the  Chair. 


Mr. 
Wm.  Aiexander. 

95  March  1840. 


Mr.  William  Alexander  called  in  ;  and  Examined. 

352.  Chairman.]  I  believe  you  are  a  writer  to  the  signet? — I  am. 

353.  How  long  have  you  been  in  practice  before  the  supreme  courts  ? — Since 
1819. 

354.  Have  you  been  in  constant  attendance  upon  the  courts  since  that  period  ? 
— I  have. 

355-.  You  are  acquainted  with  the  mode  of  conducting  the  business  in  the  Court 
of  Session  previous  to  the  year  1 825  ? — I  am. 

356.  Can 
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356.  Can  you  sts^te  generally  to  the  Committee  the  mode  in  which  the  jadges  of  Mr. 

the  inner  division,  previous  to  the  year  1825,  dealt  with  cases  when  they  were  ^iOia^  AUxandir. 

brought  before  them  ? — I  can,  if  it  is  the  wish  of  the  Committee.  

357.  Proceed  with  that  statement  ?— The  judgment  of  the  Lord  Ordinary  was  "^  ^^^  *®*®- 
brought  under  the  review  of  the  inner  houses  of  the  court  by  means  of  a  petition 

from  the  par^  dissatisfied  with  the  Lord  Ordinary's  judgment ;  that  petition  nar- 
rated fully  the  whole  facts  of  the  case,  all  the  arguments  that  the  petitioner 
thought  fit  to  adduce,  and  full  reference  to  authorities  and  to  precedents ;  that  pe- 
tition was  followed  by  an  equally  full  answer  on  the  part  of  the  person  in  whose 
favour  the  judgment  was  given,  and  the  petition  and  answers  were  advised  by  the 
court,  after  hearing  counsel  at  the  bar  make  any  additional  statement  that  they 
might  think  necessary. 

358.  That  was  the  practice  previous  to  the  year  1825. — Yes. 

359'  ^^  ^^^  result  of  that  practice  this,  namely,  that  the  judges  studied  the 
cases  ISO  submitted  to  them  out  of  court,  and  consequently  devoted  a  shorter  period 
of  time  in  court  when  they  came  to  give  their  judgment? — It  was. 

360.  Was  that  mode  of  dealing  with  the  cases  satisfactory  to  the  bar  and  to  the 
public  ? — It  was  not ;  but  I  conceive  it  was  more  satisfactory  than  the  present 
mode. 

361.  Why  was  it  more  satisfactory  than  the  present  mode? — Because  the 
judges  were  made  more  fully  aware  botl)  of  the  facts  and  the  law  of  the  case  thao 
they  now  are. 

362.  When  the  change  was  made  in  1 825,  did  the  bar  and  the  public  anticipate 
that  the  judges  would  give  a  more  prolonged  hearing  to  the  counsel,  in  con- 
sequence of  the  curtailed  state  of  the  written  documents  that  were  placed  before 
them  ? — I  can  only  answer  for  that  branch  of  the  profession  to  which  I  myself 
belong,  and  1  have  no  hesitation  in  stating  that  we  did  expect  that  if  the  papers 
pot  before  the  inner-house  judges  were  more  brief,  the  oral  hearings  should  be 
more  lengthened  than  formerly. 

363.  Have  the  papers  put  before  the  inner-house  judges  since  1825  been  more 
brief? — A  great  deal. 

364.  Have  the  oral  hearings  been  more  prolonged  ? — I  do  not  think  so. 

365.  Is  it  your  opinion  that  the  oral  hearings  are,  up  to  the  present  period, 
sufficiently  long  to  be  satisfactory  to  the  parties  litigant  before  the  supreme  court  ? 
— Certainly  not. 

366.  Do  you  attribute  this  to  any  defect  of  the  Act  of  1 825,  or  to  the  fact  that 
the  judges  who  were  accustomed  formerly  to  study  written  papers,  have  not  yet 
brought  themsdves  to  the  practice  of  deciding  upon  oral  pleadings  ? — I  attribute  it 
partly  to  both,  inasmuch  as  I  think,  had  the  Legislature  anticipated  that  the 
hearings  of  counsel  would  not  be  made  more  full,  some  provision  that  would  have 
secured  that  object  would  have  been  introduced  into  the  statute. 

367.  Supposing  the  spirit  of  the  Act  of  1825  to  be  fully  carried  out  in  the 
inner  house,  is  it  your  opinion  that  sufficient  work  would  be  found  for  two 
divisions  as  they  exist  at  present  in  the  inner  house  of  the  Court  of  Session  ? — I 
have  no  doubt  whatever  that  ample  work  would  be  found  for  both  divisions  of  the 
court. 

368.  Then,  keeping  the  arrangement  of  the  two  divisions  in  view,  is  it  your 
opinion  that  the  numbers  that  constitute  those  divisions  at  present  could  with 
expediency  or  benefit  to  the  public  be  altered  ? — I  do  not  think  that  the  public 
would  object  to  the  number  being  increased  from  four  to  five,  but  I  think  the 
public  would  be  very  much  dissatisfied  were  the  numbers  reduced  from  four  to 
three  or  to  any  lesser  number. 

369.  Then,  in  your  opinion,  the  public  would  not  be  satisfied,  that  is,  the  public 
would  not  be  sufficiently  wdl  served,  by  a  fewer  number  of  judges  in  either  of  the 
first  or  second  division  r — Certainly  not. 

370.  Having  now  stated  your  opinions  with  regard  to  the  inner  house,  is  it 
your  opinion  that  the  number  of  lords  ordinary  could  be  reduced  with  satisfaction 
JO  tke  litigants  before  them  ? — Looking  at  the  quantity  of  arrear  of  business  in  the 
outer  house^  especially  before  three  of  the  Judges,  and  the  great  quantity  of  labour 
that  the  junior  judge,  who  presides  in  the  Bill  Chamber,  has  to  perform,  I  think 
that  the  public  service  requires  that  the  number  of  the  lords  ordinary  ought  to  be 
increased  rather  than  diminished. 

371.  Do  you  consider  that  the  option  that  the  litigant  has  of  selecting  the 
ordinary  before  whom  he  chooses  to  bring  his  case  is  an  arrangement  by  which 
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Mr.  the  general  discharge  of  the  public  business  is  or  is  not  facilitated  ? — I  think  if 

WiOum  Altxwder.  the  pursuer  were  to  be  allowed  the  option  of  the  lord  ordinary  alone,  that  it  would 

TJ     J~"       be  a  fair  thing ;  but  that  taking  it  conjoined  with  giving  him  also  the  option  of 

25  March  1840.    g^ig^^ing  the  division  of  ihe  court  before  which  his  case  is  to  come,  is,  I  conceive, 

to  give  a  pursuer  a  very  great  advantage  over  the  defender  in  the  case  that  ought 

not  to  be  possessed. 

372.  With  reference  to  the  general  division  of  labour  amongst  all  the  judges, 
and  the  more  speedy  clearing  the  roll  of  cases,  is  it  your  opinion  that  the  option  of 
the  pursuer  to  choose  his  judge  might  be  done  away  with,  and  that  each  case 
should  be  taken  from  the  roll  in  rotation  ?-^I  do  not  think  that  the  option  ought 
to  be  taken  away,  or  could  be  taken  away  with  advantage ;  that  even  when  no 
such  option  existed,  we  were  always  able,  by  executing  the  summons  at  a  par- 
ticular time  and  delaying  the  calling  of  the  summons,  to  secure  the  outer*bouse 
judge  that  we  might  prefer ;  what  was  done  by  a  littie  management  and  fore- 
thought formerly  may  now  be  done  openly. 

373.  Then,  in  that  case,  even  suppose  that  the  option  of  public  choice  was  done 
away  with,  by  a  little  management  and  forethought,  every  party  almost  could  suc- 
ceed in  brii^ng  his  case  before  the  judge  he  wished  r  —He  could,  with  the  exception 
of  the  Bill  Chamber  judge. 

374.  Ai'e  you  of  opinion,  that  the  business  of  the  inner  house  could  be  performed 
by  one  division? — ^That  depends  upon  the  mode  in  which  the  business  is  performed 
by  the  judges;  if  it  were  performed  in  the  manner  which,  I  humbly  think,  was 
contemplated  when  the  Judicature  Act  was  passed,  I  do  not  think  that  one 
division  could  overtake  the  business. 

375*  Mr.  Wallace.']  Have  you  made  any  publications  relative  to  the  Court  of 
Session  or  the  law  of  Scotland  ? — I  have. 

376*  What  are  those? — In  1837, 1  published  an  Abridgment  of  the  Acts  of 
Sederunt  of  the  Court,  from  its  Institution  in  1 532  down  to  that  time ;  and  last  year 
1  published  a  Digest  of  the  Bankrupt  Act  for  Scotland,  which  was  passed  last 
Session  of  Parliament 

377.  Was  the  abridgment  you  published  of  the  Acts  of  Sederunt  done  with 
the  approbation  of  the  court  ? — It  was. 

'  378.  Sir  W.  Rae.]  Do  you  mean  by  their  sanction? — I  will  explain}  I 
applied  to  the  court  to  know  whether  they  had  any  objection,  or  if  it  would  be  agree- 
able to  them  that  such  an  abridgment  should  be  published  by  me,  and  their  cordial 
approbation  was  expressed  from  the  chair. 

379.  Chairman^  In  open  court? — In  open  court. 

380.  Mr.  Wallace.']  Was  the  Digest  of  the  Acts  of  Sederunt  shown  to  the  coort 
before  tiiey  were  published  by  you? — A  few  sheets  were,  in  order  to  show  the  plan 
of  the  work,  but  not  the  whole  work. 

381.  Does  it  consist  with  your  knowledge,  that  the  House  of  Lords  some  time 
ago  required  the  Court  of  Session  to  transmit  to  that  House  copies  of  their  acts 
of  sederunt  then  in  force  ? — In  1 808  the  House  of  Lords  requested  a  report  firom 
the  Court  of  Session  of  what  acts  of  sederunt  were  then  in  force,  and  the  judges 
who  were  on  the  bench  in  1810  gave  reasons  for  not  making  that  report,  and  did 
not  make  it. 

382.  Did  they  assign  as  a  reason  for  not  making  the  report  required,  the  diffi- 
culty of  distinguishing  what  acts  were  in  force  and  what  were  not? — ^That 
was  part  of  the  reason  assigned  by  the  judges  in  1810. 

383.  What  other  reasons  did  they  assign,  so  far  as  you  know? — ^That  making 
such  report  was  inconsistent  with  their  avocations  as  judges. 

384.  Can  you  produce  a  copy  of  the  refusal  of  the  judges  to  furnish  that  report 
to  the  House  of  Lords  ? — I  can  produce  a  copy  of  the  reply  given  by  the  judges 
of  the  Court  of  Session  to  the  House  of  Lords,  but  I  do  not  think  that  it  can  be 
exactly  termed  a  refusal. 

385.  The  Lord  Advocate.]  Where  did  you  get  a  copy  of  this  reply?— It  b 
engrossed  in  the  books  of  sederunt 

386.  Mr.  Horsman.]  Is  it  in  the  work  you  published? — It  is  quoted  in  the 
preface,  but  of  course  it  remains  in  the  books  of  sederunt  of  the  court. 

387.  Sir  W.  Rae.]  Has  there  been  any  subsequent  application  from  the  House 
of  Lords  to  the  same  eflfect  ? — None  that  I  am  aware  of. 

388.  Mr.  Wallace.]  Can  you  produce  to  this  Committee  a  copy  of  that  docu- 
ment as  contained  in  your  Abridgment? — I  can,  if  wished,  in  a  short  time^  but  it 
must  be  in  the  House  of  Lords. 

389.  Dr. 
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389.  Dr.  Luskington.']  Yoo  have  stated  that  at  present  the  suitors  of  the  court     .  .    Mr. 
have  the  choice  of  .selecting  their  own  lord  ordinary ;  does  not  that  lead  to  an  fl^*B^  Jkaanier. 
accumulation  of  business  on  one  or  two  of  the  lords  ordinary,  and  leave  compa-        ' 

ratively  speaking  very  little  to  do  for  the  others? — ^The  same  accumulation  would    •*  ^I«rch  1840. 
occur,  although  there  was  no  such  option  given  to  the  pursuer. 

390.  Why? — Because,  as  we  know  beforehand,  (I  mean  that  the  agents  know 
beforehand,)  in  what  particular  week  a  lord  ordinary  is  to  come  out,  we  could 
execute  the  summons  at  such  a  time  as  would  secure  it  going  before  that  judge,  if 
he  take  up  all  the  cases  by  rotation. 

391.  Your  answer  shows,  that  without  having  the  absolute  means  of  selecting 
the  lord  ordinary,  still  by  another  mode  of  proc^ing  you  accomplish  it ;  but  my 
question  is,  whether  it  does  not  lead  to  a  great  accumulation  of  business  upon  one 
or  two  lords  ordinary,  and  leave  the  others  comparatively  much  less  to  do? — 
It  does. 

393.  And  to  a  considerable  extent? — ^And  to  a  considerable  extent* 

393.  Mr.  Wallace.]  Has  the  business  of  the  Court  of  Session  increased  or 
diminished  during  the  last  20  years  ? — It  has  diminished. 

394.  To  what  do  you  attribute  that  decrease  ? — ^To  various  causes, 

395*  Mention  the  causes? — First,  to  the  repeated  experimental  changes  that 
have  been  made  by  Parliament  on  the  form  and  constitution  of  the  court; 
secondly,  to  the  introduction  of  jury  trial  in  its  present  form  and  to  its  present 
extent ;  third,  to  tlie  extension  of  the  jurisdiction  of  the  sheriffs ;  fourth,  to  the 
delay  and  expense  to  which  suitors  before  the  court  are  subjected;  fifth  to  the 
manner  in  which  the  law  is  administered ;  and,  lastly,  that  the  recommendations 
made  by  the  Law  Commissioners  for  Scotland  in  their  late  reports  have  not  yet 
been  carried  into  full  effect. 

396.  Will  you  state  to  the  Committee  what  is  the  course  of  procedure  in  an 
action  in  the  outer  house  i — Within  1 3  days  after  the  summons  is  called  in  court, 
the  defences  are  lodged  and  the  case  is  then  enrolled  before  any  of  the  five  lords 
ordinary  that  the  pursuer  chooses ;  if  at  the  calling  of  the  case  both  parties  are  not 
ready  to  close  the  record  upon  the  summons  and  defences,  which  is  very  seldom 
the  case,  there  is  an  order  pronounced  for  lodging  what  are  termed  condescen- 
dences and  answers ;  those  are  allowed  to  be  revised  by  the  parties  respectively,  and 
when  the  parties  have  done  with  their  revisal,  the  record  is  closed  and  the  case 
enrolled  before  the  Lord  Ordinary  for  debate;  a. copy  of  the  record  is  transmitted 
to  the  Lord  Ordinary  ;  when  the  case  is  called  in  the  debate  roll,  Ae  counsel  for 
the  parties  are  fiilly  heard  and  are  allowed  to  state  or  recapitulate  all  the  facts 
that  are  mentioned  in  the  record,  and  to  support  their  respective  sides  of  the  case 
by  arguments  and  references  to  authorities  and  precedents ;  the  Lord  Ordinary 
takes  notes  of  what  has  been  stated  by  the  counsel  at  the  bar ; — ^his  Lordship  very 
seldom  decides  the  case  immediately  after  hearing  counsel,  but  makes  avisandum, 
and  the  process  is  sent  to  his  own  house  where  he  vnrites  out  his  interlocutor,  and 
likewise  issues  a  note  of  the  reasons  of  his  judgment. 

397.  Is  this  practice  you  have  now  described  satisfactory? — It  is,  I  think, 
generally  speaking,  except  that  complaints  are  made  against  repeated  revisals  of  the 
condescendence  and  answers  being  allowed. 

398.  Sir  W.  Rae.']  Could  a  change  in  that  be  safely  made,  in  your  opinion  ? — 
I  think  the  parties  might  safely  be  restricted  to  two  revisals,  except  upon  special 
cause  shown. 

399.  Mr.  Wallace.']  Is  the  Lord  Ordinary  directed  by  the  statute  to  state,  in  the 
note  you  have  spoken  of,  the  reasons  for  his  judgment? — He  is,  by  the  Judicature 
Act 

400.  Has  the  issuing  of  such  note  proved  beneficial  ? — I  rather  think  that  it 
has  not 

401.  From  your  experience,  would  you  be  of  opinion  that  the  issuing  of  such 
note  ^ould  be  discontinued  by  the  lords  ordinary  ? — I  should  rather  say  that  it 
ought  to  be  discontinued,  or  at  all  events  that  they  should  be  constructed  differently 
from  what  they  are  at  present ;  the  note  of  reasons  issued  by  the  Lord  Ordinary 
sometimes  extends  to  !20,  30,  or  40  pages,  and  I  think  that  there  must  be  a  certain 
feeling  on  the  part  of  every  judge  that  his  decision  should  not  be  revised,  and  that  is 
apt  to  lead  him  into  converting  his  note  into  a  pleading  for  that  side  of  the  case  to 
which  his  interlocutor  has  leaned  ;  theoretically,  the  issuing  of  such  notes  of  rea- 
sons I  think  right ;  but,  practically,  they  have  been  found  the  reverse. 
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Mr.  402.  Mr.  HorsmanJ]  That  is,  that  it  has  come  within  your  experience  that 

Wt'Umn  Alexnnd€r,  those  notes  have  been  converted  into  lengthened  and  anxious  pleadings  in  the 
case  ? — It  has. 

403.  Mr.  Wallace  J]  What  is  the  procedure  of  the  inner  house  when  a  judgment 
of  the  Lord  Ordinary  is  brought  under  review  ? — During  session  time  a  reclaiming 
note  is  lodged  by  the  party  dissatisfied  with  the  Lord  Ordinary's  judgment,  within 
21  days  after  it  is  pronouced.  There  is  prefixed  to  that  reclaiming  note  a  copy 
of  the  Lord  Ordinary's  interlocutor  and  of  his  note  of  reasons,  and  there  is 
appended  to  the  reclaiming  note  a  copy  of  the  summons,  defences,  revised  con- 
descendence and  answers,  and  pleas  in  law  for  the  parties,  and  also  any  produc- 
tions which  the  party  reclaiming  may  think  fit;  the  reclaiming  note  itself  is 
strictly  confined  to  a  mere  prayer  that  the  interlocutor  complained  of  should  be 
altered  in  whole  or  in  part.  The  reclaiming  note  is  first  called  in  the  roll  called 
the  Roll  of  Single  Bills,  and  if  no  objections  are  stated  in  point  of  form  to  that 
note,  it  is  remitted  to  what  is  termed  the  Short  Roll. 

404.  What  takes  place  when  the  case  is  called  in  the  Short  Roll  ? — ^Two  coun- 
sel on  each  side  generally  appear  for  the  parties ;  but  I  think  it  more  common  for 
the  senior  counsel  alone  to  address  the  court.  The  counsel  for  the  person  who 
has  presented  the  reclaiming  note  speaks  first  generally,  makes  some  observations 
upon  the  rationes  decidendi  assigned  in  the  Lord  Ordinary's  note ;  the  counsel  for 
the  respondent  makes  some  observations  in  reply;  the  judges  then  forthwith  proceed 
to  deliver  their  opinions  from  the  bench,  and  the  case  is  thus  disposed  of. 

405.  Do  the  judges  appear  to  have  formed  any  opinion  upon  the  matter  before 
coming  into  court? — They  do  generally  appear  to  have  formed  some  opinion.  I 
have  heard  it  stated  from  the  bench  by  a  judge,  for  example,  that  upon  reading  the 
record  he  had  had  no  doubt  about  the  case,  and  I  may  say  so  from  my  observation 
also  generally, 

406.  Do  you  mean  to  state,  that,  when  a  reclaiming  note  is  put  out  for  hearing, 
the  counsel  have  to  address  judges  whose  opinions  appear  to  be  in  a  great  measure 
already  formed  ?  —I  do. 

407.  Does  this  appear  to  create  a  certain  degree  of  impatience  on  the  part  of 
the  judges  in  hearing  counsel  ? — It  does. 

408.  Are  you  of  opinion  that  the  record  and  the  other  papers  submitted  to  the 
consideration  of  the  inner*house  Judges  are  sufiicient  to  enable  them  to  form  a 
correct  judgment  on  the  merits  of  the  case? — I  do  not  think  so.  The  papers  that 
are  before  them^if  firamed  in  the  terms  of  the  Acts  of  Parliament  and  sederunt,  contain 
mere  brief  statements  of  the  facts  and  pleas  in  law,  the  bearing  of  which  upon  the 
real  merits  of  the  case  is  often  by  no  means  obvious ;  and  indeed  those  papers  are 
Bometimes  so  framed  as  in  a  certain  degree  to  conceal  what  is  the  strength  of  the 
case  of  one  or  other  of  the  parties. 

409.  Is  the  note  of  reasons  annexed  by  the  Lord  Ordinair  calculated  to  assist 
the  inner-house  judges  in  forming  a  correct  opinion  ? — I  humbly  think  that  it  is  not, 
when  such  notes  are  framed  in  the  manner  they  frequently  are. 

410.  Why  do  you  think  so?— It  is  calculated  to  impress  upon  the  court  that 
view  of  the  case  which  the  Lord  Ordinary  has  taken  up. 

411.  Does  it  happen  that  many  of  the  interlocutors  of  the  lords  ordinary  are 
altered  by  the  inner  house  ? — The  interlocutors  of  some  of  the  lords  ordinary  are 
frequently  altered,  and  others  not  so  frequently. 

412.  How  do  you  reconcile  that  fact  with  your  opinion,  that  the  Lord  Ordinary's 
note  of  reasons  impresses  his  view  of  the  case  upon  the  court  ? — A  note  of  reasons 
may  be  so  framed  as  to  induce  the  court  to  confirm  a  wrong  interlocutor,  and,  on 
the  other  hand,  a  note  of  reasons  may  be  so  framed,  that  the  court  are  induced  not 
to  confirm  a  right  interlocutor. 

413.  Are  the  judges  in  the  outer  house  apparently  in  use  to  form  their  opinions 
after  reading  the  record,  and  before  hearing  counsel  debate  the  case  ? — ^They  are 
not,  and  I  have  heard  of  one  lord  ordinary  at  least  who  purposely  abstained  from 
reading  the  record,  in  order  that  his  mind  might  not  be  biassed  before  hearing 
counsel. 

414.  Do  the  counsel  generally,  in  debating  a  case  before  the  Lord  Ordinary,  go 
over  the  whole  facts  of  the  case,  and  make  their  comments  and  references  to  autho- 
rities in  such  a  way  that  the  judge  may  comprehend  the  merits  independently  of 
any  previous  knowledge  he  may  have  obtained  from  the  record  ? — Yes. 

415.  What  time  does  such  a  debate  in  the  outer  house  usually  occupy  ? — 

I  should 
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I  should  say  about  two  hours  in  an  ordinary  case ;  1  have  seen  a  case  debated  24 
hours  before  the  Lord  Ordinair,  on  successive  days. 

416.  After  such  a  debate,  does  the  Lord  Ordinary  take  the  process  to  his  own 
house  before  he  pronounces  a  decision  ? — He  does  generally, 

4]  7.  Then  about  what  time  is  usually  occupied  in  debating  the  case  before  the 
inner  house  upon  a  reclaiming  note  ?—  From  a  quarter  to  half  an  hour  the  counsel 
are  heard  generally. 

41 8.  Do  you  mean  to  state  that  the  facts  of  the  case  and  the  arguments  of 
counsel  are  fully  brought  under  the  consideration  of  the  inner  house  in  so  short  a 
time  as  half  an  hour  ? — I  do  not ;  the  counsel  trust  to  the  inner-house  judges 
having  made  themselves  masters  of  the  facts  of  the  case  from  reading  the  record. 

419.  But  have  the  counsel  or  the  parties  they  represent  any  security  that  the 
inner-hoose  judges  have  really  read  the  printed  papers  submitted  to  them  ? — ^They 
have  the  security  that  it  is  understood  to  be  the  duty  of  the  judges  to  do  so. 

420.  Are  those  papers  printed  for  the  perusal  of  the  inner-house  judges  more 
full  of  information  than  those  submitted  to  the  outer-house  judges  ? — ^The  papers 
are  the  same,  with  the  addition  of  prints  of  the  Lord  Ordinary's  interlocutor  and 
his  note  of  reasons. 

491.  Does  it  not  appear,  then,  that  the  same  propriety  and  necessity  exists  for 
stating  the  case  fully  to  the  inner-house  judges  as  to  the  single  judge  in  the  outer 
house  ? — I  humbly  think  that  there  is  even  greater  propriety  and  necessity. 

422.  It  has  been  stated  confidently,  that  the  inner-house  judges  do  not  hear 
counsel  as  patiently  and  deliberately  as  the  outer  house  judges ;  have  you  any 
knowledge  of  that  met  ? — I  do  not  think  that  the  inner-house  judges  hear  counsel 
as  patiently  and  deliberately  as  the  outer-house  judges. 

423.  Is  the  mode  in  which  the  inner-house  judges  dispose  of  the  cases  brought 
under  their  review  satisfactory  to  the  suitors,  so  far  as  you  know  ? — Certainly  not. 

424.  Can  you  inform  the  Committee  how  the  present  system  of  hearing  cases 
brought  under  review  has  originated  ? — From  a  circumstance  which  I  stated  in  a 
previous  part  of  my  examination,  that  the  inner-house  judges  were  accustomed  to 
decide  cases  only  after  having  read  full  written  pleadings  in  the  form  of  petitions 
and  answers. 

425.  Has  any  improvement  been  proposed  with  regard  to  the  procedure  in  the 
inner  house  as  a  court  of  review  of  the  judgment  of  the  Lord  Ordinary  ? — There 
has  ;  in  the  First  Report  of  the  Law  Commissioners  for  Scotland,  about  six  years 
ago,  from  which,  if  it  is  the  pleasure  of  the  Committee,  I  shall  read  their  recom- 
mendation ;  it  is  page  40  of  that  Report : 

*'  Mode  of  hearing  Parties  on  Kbcords. 

^  Having  oflfered  our  suggestions  a&  to  the  mode  in  which  the  record  should  be  pre- 
pared in  the  different  classes  of  actions,  it  may  perhaps  be  thought  that  we  have  exhausted 
the  diiections  of  our  commissions  upon  this  part  of  our  duty ;  but  it  humbly  appears  to  us 
that  we  are  not  merely  entitled,  but  oound,  to  submit  any  suggestion  that  appears  to  us  to 
be  of  importance  in  regard  to  the  mode  in  which  the  records  are  to  be  treated  by  the  judges, 
with  a  view  to  the  ultimate  decision  of  ihe  case.  If  it  is  of  importance  that  the  records 
should  be  properly  prepared,  it  is  of  equal  importance  that  when  so  prepared,  the  questions 
which  they  are  intended  to  raise  should  be  discussed  and  decided  in  the  way  best  caleu- 
lated  to  secure  the  most  ample  and  well-ad  vised  deliberation  of  the  judge,  and  to  inspire 
fespect  and  confidence  amongst  the  litigants  in  the  ultimate  decision.  No  complaints  have 
been  made  of  the  manner  in  which  cases  are  heard  and  decided  by  the  lords  ordinary ;  on 
the  contrary,  we  have  every  reason  to  believe,  as  well  from  our  own  experience  and  ol)serva- 
tton  as  from  the  evidence  we  have  had,  that  no  dissatisfaction  exists,  and  that  no  improve- 
ment can  be  suggested.  But  we  are  under  die  necessity  of  observing,  that  the  mode  in 
which  cases  are  usualljr  heard  and  decided  by  the  two  divisions  of  the  court  has  not  given 
equal  satisfaction.  This  does  not  arise  from  any  want  of  talent,  legal  knowledge,  and  labo* 
riotts  exertion  on  the  part  of  these  learned  judges  in  studying  the  cases  brought  before 
Aem^  but  from  the  manner  in  which  the  cases  are  studied,  and  opinions  upon  frequently,  if 
not  almost  invariably,  formed  before  there  is  any  opportunity  of  hearing  the  aigument 
urged  by  tiie  counsel  for  the  parties.  Upon  this  subject  we  do  not  think  that  we  can  better 
explain  either  the  evil  to  which  we  allude;  or  sug^st  the  remedy  which  oueht  to  be  appUed 
to  It,  than  by  quoting  the  evidence  upon  this  point  of  the  Dean  of  the  Faculty  of  Advo* 
cates.  The  question  was  put  to  that  learned  gentleman, '  Is  it  consistent  with  your  obser- 
vation as  a  practising  lawyer,  that  greater  satisfaction  is  felt  by  the  profession  in  regard  to 
the  way  in  which  cases  are  heard  and  decided  in  the  outer  house  by  viva  voce  pleadings, 
than  to  the  way  in  which  they  are  heard  and  decided  in  the  inner  house  ?'  The  answer  is 
aa  follows :  *  Most  assuredly,  according  to  mjr  opinion  and  observation;  but  in  answering 
this  question  you  must  allow  me  fully  to  explain  my  meaning,  in  order  to  prevent  miacon*- 
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Mr*  struetion,  and  to  avoid  the  appearance  of  unbecoming  and  pi'esamptaoaa  reflection,  when' 

W^Wkm  AUxandtr.  there  is  truly  no  room  for  such  observations,  even  by  a  person  entitled  to  make  them.    Up 
■'  to  the  period  when  so  great  a  change  was  made  by  the  Judicature  Act,  all  the  cases 

S5  March  1840.    in  the  mner   house,  with    very  few  exceptions,  were  decided  upon  written  arguments. 
These  the  judges  carefully  studied  at  home  before  the  day  when  the  cause  was  in  the 
roll,  and  they  had  therefore  necessarily  and  properly  formed   their  opinions  deliberately 
at  home,  which  were  not  likely  to  be  altered  by  supplementary  and  short  observations  in 
court,  at  least  in  the  generality  of  cases.    A  great  proportion  of  the  causes  now  coiqc 
into  the  inner  house  merely  upon  a  record  without  any  written  argument  whatever ;  the 
judges,  however,  very  naturally,  and  certainly  from  the  most  conscientious  motives,  hav^ 
kept  up  the  practice  of  laboriously  studying  the  record  before  the  case  comes  in  the  roll,  so 
as  to  make  themselves  completely  master  of  the  case,  as  far  as  that  is  possible,  with- 
out the  aid  of  argument  from  the  parties,  and  accordingly,  in  a  great  proportion  of  Uie  cases, 
have  thus  necessarily,  and  beyond  all  doubt,  in  the  way  most  laborious  to  themselves, 
formed  their  opinion,  or  at  least  the  strongest  possible  impressions  upon  the  case,  before 
counsel  are  heard  upon  the  case  at  all ;  now,  with  great  deference,  when  the  change  was 
made  from  written  arguments  to  viv&  voce  pleadinjjs  upon  the  records,  it  appears  to  me 
that  the  pleadines  in  court  should  be  conducted  a^  in  England,  upon  the  very  opposite  prin- 
ciple ;  I  think  the  record  should  not  be  looked  to  at  all  by  the  judges  before  the  case  comes 
on  in  court,  or  at  least  only  in  the  most  summary  manner,  and  not  beyond  a  glance  at  the 
summons  and  defences.    The  case  then  should  be  fully  opened,  as  in  the  House  of  Lords,  to 
the  court,  as  ignorant  both  of  the  nature  of  the  action,  ot  the  facts,  of  the  pleas,  and  of  the 
interlocutors  of  the  Lord  Ordinary ;  and  then,  after  such  full  argument,  the  court  may,  in 
some  simple  cases,  be  prepared  for  decision,  but,  as  would  generally  happen,  should  there- 
after read  the  records  and  consider  the  pleas  and  arguments  of  parties  carefully  at  home ; 
this  would  take  up  a  little  more  time  in  court,  and  confer  greater  labour  certainly,  upon 
senior  counsel ;  but  I  am  quite  persuaded  that  it  would  make  the  reading  of  the  judges  at 
home,  now  so  extremely  severe  and  laborious,  and  necessarily  so  irksome  and  troubtesome 
when  they  have  to  stuay  a  case  totally  unassisted  with  any  previous  argument,  not  only 
much  easier  to  themselves  but  infinitely  more  profitable,  as  the  case  will  then  be  read  with 
a  correct  apprehension  of  the  bearing  of  all  the  facts;  it  never  could  have  been  contemplated, 
when  written  arguments  were  to  be  dispensed  with,  that  ihe  case  was  to  be  studied  with  a 
view  to  deliberation  and  opinion  before  the  parties  had  ever  been  heard  at  all;  on  the 
contrary,  the  substitution  of  the  mode  of  pleading  in  England  ought  necessarily  to  ac- 
company such  a  change,   and  the  reading  by  the  judge   should  be  after  the  case  is 
pleaded.    Another  important  reason  for  this  course  is  studied  with  an  elaborate  inter- 
*    locutor,  and  perhaps  a  full  opinion  in  the  shape  of  a  note  by  the  Lord  Ordinary  before 
the  party  has  been  heard  at  all  upon  the  case,   a   state  of  things  which  seems  to  be 
<{uite  inconsistent  with  the  legal  right  to  reclaim   against  that  iudgment;   the   result 
is  great  dissatisfaction  on   the   part   of  litigants   for  cases  which   have  been  debated 
at  great  length   before  the  lords  ordinary  are  disposed  of  in  the   inner   house,  owing 
to  the  judges  having   formed   their   opinions  principally  upon  the  records,  with  very 
few  and  comparatively  imperfect  observations  in  the  inner  house;  and  it  often  happens 
that,  though  the  counsel  on  both  sides  concur  in  the  iudgment,  they  eaually  concur  in 
noticing,  in  many  necessary  misapprehensions  of  parts  of  the  case,  which  they  know,  if  the 
case  had  been  considered  only  after  fnll  debate,  could  not  have  occurred ;  and  clients,  of 
course,  attach  to  them  undue  importance,  thinking  that  they  enter  more  than  they  do  into 
the  grounds  of  the  judgment.     Again,  another  unfortunate  result  is,  that  the  case  is 
disposed  of  in  the  inner  house  upon  much  shorter  and  less  authoritative  opinions  than 
would  be  the  case  if  the  judgment  were  deUvered,  in  most  cases,  upon  the  following  day. 
This  operates  in  a  way  that  the  judges  themselves  are  not  fully  aware  of;  for,  first,  the  cause 
goes  to  the  House  of  Lords,  although  it  has  been  most  anxiously  considered  by  the  court, 
often  with  the  shortest  possible  opinions,  which  we  see  tends  to  diminish  the  authority  of 
the  judgment ;  and  then,  secondly,  though  the  court,   in  affirming  the  interlocutor  of  the 
Lord  Ordinary,  are  not  bound  to  concur,  and  state  that  they  do  not  concur  in  many  of  the 
reasons  assigned  in  his  note ;  yet  when  they  do  not  give  full  and  elaborate  opinions  them* 
selves,  the  only  full  judicial  opinion  which  enters  t^e  reports  is  that  tiote  of  the  Lord 
Ordinary  ;  and,  of  course,  after  the  lapse  of  time,  necessarily  comes  to  explain  and  form 
the  grounds  of  the  decision  when  afterwards  appealed  to.    Now,  I  have  no  difficult  in 
saying  that  a  great  many  cases  thus  enter  the  reports  in  which  the  note  of  the  Lord 
Ordinary  must  form  in  future  the  law  of  the  case,  wnen  suosequently  (quoted  and  appealed 
to,  although  it  was  manifest  at  the  time  that  the  court  went  qu  very  different  grounds.     I 
think  it  is  important,  in  almost  every  case,  that  one  full  opinion  should  be  given  in  the 
inner  house,  even  when  unanimous.    Certainly  the  opinions  nov>  delivered,  although  by  the 
same  judges,  are,  in  the  generality  of  cases,  as  the  reports  demoi^irate,  much  less  fulf,  and 
much  less  useful  and  instructive,  than  they  were  formerly,  when  delivered  on   written 
arguments.    The  reason  is  plain;  the  opinion  is  now  generally  formed,  or  nearly  so,  before 
the  parties  are  heard  in  court ;  but  then,  as  counsel  are  still  to  be  heard,  and  the  impression 
may  be  altered,  the  opinion  cannot  be  prepared  and  studied  before-hand ;  and  when 
the  case  is  decided  immediately  in  court,  it  necessarily  can  neithtr  be  so  precise  and 
authoritative  as  to  principle,  nor  so  luminous  as  to  facts,  as  when  previously  prepared* 
The   present  practice,   I  am  confident,  is   the   most  laborious  ana  the  most  irksome 
to  the  judges,  and  has  naturally  arisen  from  the  previous  habit  of  cl)se  and  most  con-r 
scientious  reading  at  home,  in  order  to  be  masters  of  the  case  whm  it  comes  on  in 
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court.     Now,  I  apprehend  they  should  be  made  acquainted  with  the  case  for  the  first  Mr. 

time  by  a  full  viva  voce  pleading  in  courts  and  then  should  deliberately  study  the  case  at  William  Alexander. 
home,  with  a  view  to  give  judgment  on  a  future  day ;  and  I  am  thoroughly  confident  that  •...-.....^.: — 
this  change  would  not  only  be  infinitely  more  satisfactory  to  the  country,  but  attended  with  ^^  March  1840. 
a  very  great  relief  to  the  judges  themselves,  and  would  be  found  to  oe  more  satisfactory 
also  to  them.'  We  most  Ailly  concur  in  the  conclusions  of  this  opinion,  as  well  as  in  the 
reasonings  and  grounds  upon  which  it  is  formed.  We  have  further  to  state,  that  the 
opinions  of  the  professional  persons  whom  we  have  examined,  including  all  those  who  have 
had  the  best  opportunities  01  observation  of  the  proceedings  ever  since  vivd  voce  pleadings 
were  introduced,  are  unanimous  and  clear,  and  entirely  in  unison  with  those  which  we  have 
Ourselves  formed  from  the  result  of  our  own  expierience  and  observation.  The  feeling  is 
universal,  that  in  order  to  give  fair  efiect  to  the  regulations  in  regard  to  the  record,  to 
restore  the  confidence  of  the  country  in  the  judgments  pronounced  by  the  Court  of  Review, 
and  to  relieve  the  judges  themselves  from  acting  under  a  system  so  much  at  variance  with 
the  important  and  indispensable  objects  of  a  patient  heaving  and  full  consideration  of  the 
cases,  it  is  necessary  that  some  means  should  be  resorted  to  for  remedying  this  evil.  The 
temedy  suggested  in  the  abstract  which  we  have  given  from  the  evidence  of  the  Dean  of 
Faculty  appears  to  us  to  be  the  best  that  can  be  resorted  to.  We  are  of  opinion  that  cases 
ought  to  be  heard  in  the  inner  house  without  any  previous  perusal  of  the  record  farther 
than  perhaps  an. inspection  of  the  summons  and  defences,  and  that  after  cases  are  so  heard, 
the  delivery  of  the  judgment  should  be  postponed  till  the  following  or  such  other  day  as 
the  court  may  deem  it  to  be  necessary  for  the  object  of  full  consideration  of  the  argument 
and  record  together.  We  are  persuaded  that  this  would  be  a  great  and  advantageous 
change  in  the  course  of  procedure,  and  that  judgments  thus  pronounced  would  tend 
materially  to  diminish  the  number  of  appeals  to  the  House  of  Lords,  which  we  have  reason 
to  know  have  often  been  resorted  to  from  an  impression  on  the  minds  of  the  parties  that 
the  judgments,  though  not  perhaps  erroneous,  nad  not  been  pronounced  with  due  con- 
sideration." 

426.  It  has  been  alleged  that  the  judges  of  the  Court  of  Review  show  consi- 
derable impatience  when  counsel  proceed  to  state  their  cases  before  them  ;  I  wish 
to  inquire  if  you  have  observed  this,  and  whether  it  is  not  discouraging  to  counsel 
to  address  the  judges  of  the  inner  house  of  tlie  Court  of  Session,  when  they 
discover  that  the  judges  have  preconceived  opinions,  which  they  have  acquired 
from  reading  the  records  and  the  notes  of  the  lords  ordinary  ? — I  must  say  that 
I  have. 

427.  Is  it  frequently  necessary,  in  the  course  of  a  process  before  the  Court  of 
Session,  to  grant  a  commission  for  the  discovery  of  writings,  and  the  examination 
of  the  havers  or  possessors  of  those  writings  ? — It  is. 

428.  To  whom  are  such  commissions  granted  ?— When  a  commission  is  to  be 
executed  in  the  country,  it  is  generally  granted  to  the  judge  ordinary  of  the 
bounds ;  when  a  commission  is  to  be  executed  in  .Edinburgh,  it  is  frequently 
granted  to  some  junior  counsel  named  by  the  judge. 

429.  Does  the  commissioner  in  such  cases  receive  a  fee  ? — He  does« 

430.  Has  this  proceeding  caused  frequent  disputes  with  regard  to  the  course 
pursued  by  the  commissioner? — Occasionally. 

431.  And  caused  loss  and  delay  to  the  suitors,  and  also  delay  to  the  courl? — 
To  a  certain  extent 

432.  In  what  manner  does  this  arise  ? — ^That  the  commissioner  sometimes 
admits  writings  to  be  recovered,  and  sometimes  rejects  the  application  for  their 
being  recovered,  as  not  falling  within  the  specification  of  writings. 

433.  Sir  fV.  jRoe.]  Is  any  specification  of  the  writings  tp  be  recovered  giveu 
when  the  commission  is  granted  ? — It  is ;  but  it  is  frequently  left  so  very  general, 
that  much  is  left  to  the  judgment  and  discretion  of  the  commissioner. 

434.  Mr.  Wallace.']  Would  an  improvement  in  this  respect  tend  to  take  away 
the  present  dissatisfaction  existing  in  the  court  ? — [  think  it  might ;  I  think  that 
all  commissions  to  be  granted  by  the  inner  house,  to  be  executed  in  Edinburgh, 
might  be  granted  to  one  of  the  principal  clerks  of  session  ;  and  that  all  com* 
missions  to  be  granted  by  the  lords  ordinary,  to  be  executed  in  Edinburgh,  might 
be  executed  by  the  depute  clerk  attached -to  the  Lord  Ordinary. 

435.  You  have  mentioned,  among  the  various  causes  that  have  tended  to  reduce 
the  business  of  the  Court  of  Session,  and  cause  dissatisfaction  with  it,  that  the 
expense  and  delay  is  very  considerable;  now  I  wish  to  inquire  whether  the  frequent 
remitting  of  cases  to  accountants  in  Edinburgh  is  not  an  additional  cause  to  any 
you  have  stated  ? — The  custom  of  remitting  processes  which  involve  matters  of 
account  or  calculation  and  figures  to  an  accountant  in  Edinburgh  to  examine  and 
report,  is  frequently  attended  with  very  great  expense  to  the  parties. 

436.  Is  that  very  much  complained  of  by  the  suitors  ? — The  expenses  claimed 
by  the  accountant  are  often  the  subject  of  complaint. 
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iViUia  ^\4L     de        437*  ^"^^  ^^^*  circumstances  are  those  remits  made  ? — ^Wherever  the  question 

*  seems  to  be  one  of  accoants  or  figures. 

as  March  1840.  43^-  ^^  ^*  ^"^®  *^^t  ^^^  accountants,  when  remits  are  so  made,  are  permitted, 
under  the  remit  firom  the  judge,  to  decide  upon  questions  of  law  and  questions  of 
evidence  ? — They  do,  or  rather  report  their  opinion  upon  matters  of  law  and  oa 
evidence  to  the  judge  from  whom  the  remit  proceeded. 

439.  Are  the  accountants  educated  and  trained  in  any  way  to  fit  them  for  such 
a  decision  ? — There  is  no  society  or  corporation  of  accountants,  and  I  believe  there 
is  no  training  or  course  of  study  prescribed  by  the  court  for  those  accountants  to 
whom  judicial  remits  are  made ;  but  they  are  a  very  respectable  class  of  men. 

440.  You  have  mentioned  that  the  introduction  of  jury  trial  in  civil  cases  is  a 
cause  of  the  decrease  of  business  in  the  Court  of  Session ;  how  does  this  arise  ? — 
Because  there  is  a  large  class  of  cases  which,  if  brought  into  the  Court  of  Session, 
must  be  remitted  for  trial  before  a  jury,  and  frequently  at  an  expense  totally  incom- 
mensurate with  the  amount  of  the  sum  at  stake ;  neither  the  judges  nor  the  parties 
have  any  option  whether  those  cases  shall  be  sent  to  trial  before  a  jury  or  not ;  the 
same  case,  if  brought  before  the  sheriff,  may  be  decided  on  without  the  intervention 
and  without  the  expense  of  a  jury. 

441.  Do  you  attribute  to  those  causes  so  few  jury  trials  before  the  Court  of 
Session  ? — I  do ;  a  remit  for  trial  before  a  jury  is  very  frequently  followed  by  the 
parties  either  abandoning  or  compromising,  the  action,  or  entering  into  a  judicial 
reference. 

442.  Does  not  almost  always,  if  not  always,  a  single  judge  preside  in  the  case  of 
jury  trials  ? — I  believe  almost  always. 

443.  Does  your  professional  knowledge  enable  you  to  state  to  the  Committee 
whether  part  of  the  duties  at  present  performed  by  the  Liord  Ordinary  might  be 
devolved  on  other  parties  with  advantage  to  the  suitors  ? — ^I  am  not  aware  that  any 
could  be  so  devolved  with  advantage,  although  I  have  heard  it  proposed  that  the 
clerks  of  the  court  should  act  the  part  of  judges  in  common  matters  of  routine. 

444.  Does  it  not  frequently  happen  that  the  business  of  the  courts  of  the  lords 
ordinary,  as  well  as  the  inner  houses,  is  interrupted,  because  the  counsel  are  not 
present  to  proceed  with  their  duties  'i — Frequently. 

445.  Does  not  one  or  more  of  all  the  courts  occasionally  rise  for  the  day,  in  conse- 
quence of  the  absence  of  counsel  ? — All  the  courts  would  not  rise  on  the  same  day; 
but  some  of  them  may,  in  consequence  of  the  absence  of  counsel  otherwise  engaged. 

446.  Then  it  is  of  frequent  occurrence  that  the  courts  absolutely  are  obliged  to 
Mspend  business  for  want  of  counsel  ? — The  business  before  them  is  at  all  events 
frequently  postponed. 

447.  In  the  courts  of  the  lords  ordinary,  does  it  frequently  happen  that  an 
entire  stop  is  put  to  the  various  procedures,  because  counsel  are  at  other  bars,  and 
cannot  attend  at  the  bars'of  the  lords  ordinary? — It  is. 

448.  Is  not  that  a  great  cause  of  delay,  as  well  as  of  expense,  to  the  suitors  ? — 
Necessarily. 

449.  Does  the  intervention  of  counsel  appear  to  you  to  be  necessary,  innnoving 
for  decrees  in  absence,  and  matters  of  mere  form  and  routine  that  take  place  now 
before  the  lords  ordinary? — It  does  not;  I  think  in  cases  of  decrees  in  absence, 
and  indeed  in  all  matters  in  what  are  termed  the  motion  rolls  of  the  Lord  Ordi- 
nary, it  should  be  optional  to  bring  up  counsel  or  not 

450.  Sir  W.  Rae.]  Do  not  those  motions  occasionally  give  rise  to  debate  ? — 
Sometimes  they  do. 

451.  By  whom  would. the  debate  be  conducted,  in  case  coupsel  are  not  present? 
— In  the  same  way  as  biil-chamber  cases  are  at  present  and  have  been  for  some 
time  past  conducted,  namely,  by  the  agent  in  the  case. 

452.  Mr.  IVallace.']  Has  any  inconvenience  been  found  from  that  practice  in 
the  Bill  Chamber  ? — None  whatever  that  I  am  aware  of. 

453.  Chairman,']  Suppose  the  alteration  desirable,  how  would  it  be  effected  by 
an  act  o€  sederunt,  a  regulation  of  the  court,  or  must  it  be  by  Act  of  Parlia- 
ment ? — I  should  suppose  that  an  act  of  sederunt  would  be  quite  sufficient. 

454.  The  Lord  Advocate^  To  do  what  ? — ^To  enable  the  agent  to  move  for  all 
decrees  in  absence,  and  to  make  motions  in  the  motion  rolls. 

455.  Mr.  Ewart.]  Would  it  save  the  time  of  the  court  materially? — It  would 
save  the  time  of  the  court,  in  consequence  of  the  counsel  being  frequently  other- 
wise engaged. 

456.  Chairman.'] 
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456.  ChairmanJ]  Would  it  save  the  time  of  the  court  to  any  extent  wor^  Mr. 
mentioning? — I  think  it  would  very  much  save  the  time  that  is  occupied  at  present^  Wtiiiam  Alexandti\ 
by  the  lords  ordinary  in  calling  their  motion  rolls,  because  from  the  counsel  not       "TI         7" 
being  so  well  versed  with  the  circumstances  of  the  cause,  mis-statements  are  fre-     *^     ^     *      ' 
qaently  made  of  matters  of  fact,  which  would  not  be  made  if  the  statement 

emanated  directly  from  the  agent. 

457.  Sir  fF.  Roe.']  As  regards  decrees  in  absence,  does  it  consist  with  your 
knowledge  that  the  court  has  been  stopped  for  five  minutes  on  account  of  the 
absence  of  counsel  to  ask  a  decree  in  absence  ? — No,  certainly  not. 

458.  One  counsel  can  act  in  this  respect  for  another? — Yes,  in  matters  of 
decrees  in  absence. 

459.  The  Lord  Advocate.]  Decrees  in  absence  do  not  require  any  statement  ? 
—No. 

460.  It  is  given  as  a  matter  of  course  ? — Yes. 

461.  You  have  not  to  state  the  question  to  the  judge,  and  the  judge  form  his 
opinion,  but  you  ask  the  decree  in  terms  of  the  summons  or  condescendence,  and 
the* judge  looking  at  the  one  or  the  other,  says  "  Fiat^'  ? — The  time  is  only  con- 
sumed in  getting  up  the  counsel,  and  a  certain  expense  is  incurred  by  it. 

462.  Dr.  Lushington.l  You  have  stated  that  some  inconvenienpe  arises  from 
the  counsel  not  being  so  well  acquainted  with  the  circumstances  as  the  agent ; 
what  is  it  that  the  agent  ought  to  know  better  than  the  counsel,  as  it  is  a  mere 
matter  of  form  ? — Many  circumstances,  such  as  in  processes  of  multiplepoinding  of 
a  very  complicated  nature,  involving  a  great  many  particiulars  which  it  is  impos- 
sible for  a  counsel  who  is  engaged  in  some  hundreds  of  causes  to  recollect,  but 
which  the  agent,  from  having  fewer  causes,  and  from  the  details  being  more  con- 
stantly before  him,  must  know  better. 

463.  But  these  are  motions  of  course  to  which  you  were  asked ;  are  those 
motions  of  course  attended  with  any  detailed  statement? — I  did  not  allude  to 
motions  of  course  only. 

464.  You  alluded  to  matters  that  might  be  the  subject  of  litigation  and  discus- 
sion ;  is  that  so  ? — I  alluded  to  miatters  that  might  be  the  subject  of  discussion. 

465.  Cases  in  which  the  Lord  Ordinary  had  to  exercise  a  discretion  ? — Yes. 

466.  Not  mere  matters  of  form  ? — No. 

467.  Mr.  Wallace.]  But  in  unopposed  matters  of  form',  would  not  the  agent  being 
allowed  to  move  those  expedite  the  business  of  the  Lord  Ordinary  ? — Certainly. 

468.  Was  it  to  those  cases  you  alluded  in  making  your  first  statement  as  to  the 
convenience  by  act  of  sederunt,  of  permitting  an  optional  power  to  the  couiisel  or 
agent  to  move  in  such  matters  of  form  ? — It  was  to  those  as  well  as  the  others. 

469.  Mr.  Ewart.]  Would  an  agent  be  competent  to  undertake  such  matters  ? 
— I  humbly  think  he  would,  juddng  fix)m  the  experience  of  many  years  in  Bill- 
chamber  cases  before  the  junior  Lord  Ordinary,  which  are  frequently  of  very  great 
importance. 

470.  Sir  W.  Roe.]  You  contemplate  the  bead  agent  always  being  present, 
and  nothing  being  done  by  the  clerk? — Yes,  I  do. 

471.  Would  the  saving  be  great  in  that  case  of  the  suiters? — I  consider  there 
would  be  a  very  considerable  saving  both  of  time  and  expense. 

472.  Are  counsel  always  feed  for  mere  motions  of  form  ? — Sometimes  they  are 
and  sometimes  they  are  not,  and  it  is  in  consequence  of  their  not  being  uniformly 
feed  and  the  auditor  sometimes  disallowing  the  fee,  that  agents  are  averse  to 
trouble  counsel  with  any  previous  preparation  before  coming  up  to  the  bar. 

473.  Mr.  fVtdlau.]  Do  you  mean  to  state  that  the  counsel  are  instructed  at  the 
bar  to  make  these  motions  ? — They  are  frequently  instructed  after  they  come  to 
the  Parliament  House  in  the  morning,  or  on  the  case  being  called. 

474.  What  is  the  usual  hour  of  the  Lord  Ordinary  proceeding  to  court  in  the 
morning  ? — Nine  o'clock. 

475.  Do  all  the  lords  ordinary  go  at  nine  o'clock  ? — Some  may  be  a  little  later ; 
but  that  is  the  general  hour. 

476.  Can  you  state  what  is  the  usual  duration  of  the  sitting  of  thos^ords  ordi- 
nary ? — Till  two  o'clock  of  the  same  day,  except  upon  Saturdays,  when  they 
generally  rise  about  one  o'clock. 

477.  Can  you  state  what  is  the  usual  duration  of  the  sittings  of  the  inner  house 
of  the  Court  of  Session? — I  think  about  two  hours  a  day. 

478.  Then  the  court,  with  four  judges,  sits  two  hours  a  day,  whilst  the  courts 
having  one  judge  only,  sit  five  hours  a  day  ? — Yes. 
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^r.  4yp,  Do  the  lords  ofdinary  sit  every  day  in  the  week  ? — Every  day  except 

wmtam  Alexander.  Monday  and  holiday  during  session. 

««>  March  is^o         ^^^*  SirTT.  RaeS  Are  you  sure  of  that,  that  they  sit  every  day  in  the  week 
except  Monday  ? — Some  lords  ordinary  do. 

481.  Mr.  WaUoLce.']  You  were  understood  to  say  that  the  Lord  Ordinary  sits 
five  days  a  week  ?  —Each  lord  ordinary  sits  four  days  a  week. 

482.  Do  both  divisions  of  the  inner  house,  the  four  lords  ordinary  and  the  issue 
clerks  of  the  jury  court,  sit  all  at  the  same  time  ? — They  do. 

483.  May  not  the  same  counsel  be  feed  to  appear  at  all  those  seven  bars  at  the 
same  time? — It  is  possible. 

484.  Is  not  the  frequency  of  such  occurrences  one  cause  of  obstructing  the 
business  of  the  courts  ? — It  is. 

485.  Is  it  complained  of  by  the  suitors  before  the  courts  r — It  is. 

486.  Is  one  of  the  evils  the  postponement  of  cases  in  consequence  of  the 
absence  of  counsel  ? — Certainly  it  is. 

487.  You  have  stated  that  considerable  dissatisfaction  is  known  to  exist  respect- 
ing the  mode  of  transacting  business  in  the  Courts  of  Session,  and  you  have  stated 
that  you  do  not  think  that  fewer  judges  than  the  present  number  of  13  could  per- 
form the  duties ;  have  you  given  attention  to  the  fact  of  the  long  vacations  which 
the  courts  have  ? — I  have ;  I  conceive  that  if  the  sessions  were  increased  that  the 
business  would,  in  all  probability,  proportionally  increase. 

488.  Might  the  vacations  be  advantageously  shortened,  in  your  opinion  ? — I 
think  they  might 

489.  It  has  been  suggested  to  this  Committee,  that  the  impatient  manner  in 
which  cases  are  heard  in  the  inner  house  would  be  improved  by  the  judges  being 
transferred  there  without  any  interference  on  the  part  of  the  court  with  the  present 
practice ;  is  that  your  opinion  ? — It  is  not. 

490.  Supposing  that  vacancies  were  to  occur  in  the  inner  houses,  and  the  whole 
of  the  lords  ordinary  were  to  be  transferred  there,  do  you  believe  that  the  mere  act 
of  their  transference  would  improve  the  system  of  hearing  causes  in  tlie  inner 
courts  ? — looking  at  the  fact  that  it  is  six  years  since  the  Law  Commissioners  re- 
ported that  the  mode  of  hearing  causes  in  the  inner  house  should  be  altogether 
changed,  without  any  alteration  having  been  made,  though  the  recommendation 
proceeded  upon  the  evidence  of  Mr.  Hope,  the  Dean  of  Faculty,  a  person  whose 
experience  and  talent  are  so  well  known  to  the  court;  I  do  not  think  that  although 
five  of  the  present  inner-house  judges  were  superseded  by  the  present  five  outer- 
house  judges,  there  would  be  any  material  change  in  the  mode  of  hearing  causes 
in  the  inner  house. 

491.  Chairman.']  During  that  period  of  five  years,  how  many  of  the  outer- 
bouse  judges  have  been  transferred  to  the  inner  house? — I  cannot  speak  precisely 
from  recollection ;  I  am  sure  of  two. 

492.  Mr.  Wallace.l  Who  were  those? — Lords  Fullarton  and  Corehouse. 

493.  Were  not  those  very  eminent  judges  in  the  outer  house  ? — I  hope  all  the 
judges  of  the  court  are  eminent. 

494.  Chatrmatu]  T4iey  were  transferred  by  seniority  ? — Yes. 

495.  Mr.  fVallace.l  They  were  as  eminent  as  any  of  their  brethren  ? — Yes, 
certainly. 

496.  You  have,  I  think,  alluded  to  the  arrears  of  business  in  the  outer  house  ? 
— I  have. 

497.  Are  you  of  opinion  that  the  lengthening  of  the  sittings  of  the  c6urt,  and 
shortening  the  vacations,  would  reduce  the  number  of  those  arrears  ? — Certainly. 

498.  What  would  be  the  effect  upon  the  courts  as  a  whole ;  that  is,  upon  the 
five  outer-house  courts  and  the  two  courts  of  review,  by  lengthening  the  sittings 
three  months  in  the  year  beyond  their  present  endurance  ?— They  would  he  able 
to  get  through  more  business. 

499*  Would  you  anticipate  their  removing  the  arrear  entirely,  provided  they 
were  to  sit  that  additional  three  months? — It  is  impossible  to  say,  in  consequence 
of  no  one  being  able  to  foretell  the  accession  of  business  that  such  constant  sittings 
would  create. 

500.  Is  the  Committee  to  understand  you  cannot  form  an  opinion  upon  it? — 
I  should  think  that  shorter  vacations  would  have  a  very  great  chance  of  diminishing 
the  arrear  of  business. 

501.  Sir  fF.  Rae.li  Has  not  there  been  an  alteration  in  the  length  of  the  sittings 
of  the  Lord  Ordinary  lately  ? — Yes. 
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502.  Has  that  come  as  yet  into  full  operation? — It  came  into  operation  in 
November  last. 

50^.  What  was  the  change  then  ? — ^The  sittings  were  extended  from  the  1 2th 
to  the  20th  of  March. 

504.  Was  there  any  alteration  in  the  commencement  of  the  winter  session  ? 
— ^The  lords  ordinary  began  their  sittings  on  the  first  Tuesday  in  November,  in 
place  of  the  12th,  as  formerly. 

505.  That  experiment  has  not  yet  had  a  fair  trial  ? — I  think  not. 

506.  Mr.  Ewart.]  Is  that  the  only  alteration  ? — No. 

507.  Sir  fV.  RaeJ]  The  arrears  in  the  outer  house  are  those  of  particular 
judges  ? — They  are. 

508.  Is  it  quite  clear  that  the  lengthening  the  sessions  would  diminish  that 
arrear  ? — It  is  not  quite  clear,  but  it  would  have  a  natural  tendency  to  do  so. 

509.  Might  not  more  causes  be  brought  before  the  judges,  they  being  favourites, 
in  consequence  of  their  having  more  time  to  dispose  of  them  ? — ^There  might. 

5 1  o.  And  the  arrear  remain  as  large  as  at  present,  leaving  the  other  judges  still 
less  business  ? — Certainly. 

.    511*  Mr.  Waliace.']   The  arrear  of  business  you  have  alluded  to  would  be 
created  by  a  fresh  accession  of  business,  would  it  not  ? — It  would. 

512.  Supposing  the  business  not  to  increase,  then  the  arrears  would  be  dimi- 
nished by  the  increased  sittings  you  have  spoken  of? — Undoubtedly. 

513.  There  are  two  courts  of  review  that  sit  at  the  same  hour,  with  the  same 
number  of  judges,  and  the  same  counsel  to  serve  them  ;  I  wish  to  inquire  whether 
it  is  your  opinion  that  the  same  uniformity  of  judgment  is  obtained  as  if  the  duty 
could  be  performed  by  one  court  of  review? — ^I'wo  divisions  composed  of  different 
individuals  are  certainly  more  apt  to  differ  in  opinion  than  a  lesser  number  of 
individuals  formed  into  one  court. 

514.  Sir  W.Rae.}  Will  you  explain  that  answer  a  little  fuller? — I  mean  to 
say,  that  eight  judges  divided  into  two  courts  are  more  likely  to  entertain  a  diversity 
of  opinion  than  a  lesser  number  of  judges  composing  one  court. 

515.  Mr.  Wallace.]  You  have  stated  the  inconvenience  which  has  arisen  from 
the  same  counsel  being  required  to  be  at  more  than  one  of  the  bars  at  the  same 
time ;  would  it  not  be  a  great  convenience  to  tlie  business  of  the  Court  of  Ses- 
sion if  counsel  were  to  be  so  divided  as  to  have  particular  courts  to  attend  ? — It 
would  be  a  great  convenience,  if  it  can  be  supposed  that  counsel  of  equal  talent 
could  be  procured. 

516.  As  it  is  impossible  to  suppose  that  counsel  of  equal  talent  can  always  be 
found,  I  wish  to  put  the  question  whether  or  not  it  would  be  a  great  convenience 
in  furthering  the  business  of  the  Court  of  Session,  that  counsel  should  be  divided 
into  classes,  so  that  the  same  interruption  which  so  frequently  takes  place  now 
might  not  occur  in  future? — I  am  not  prepared  at  present  to  give  any  opinion 
upon  that  question. 

517.  Chairman.']  Would  you  not  consider  it  a  great  infringement  upon  the 
professional  rights  of  any  gentleman  to  restric'*;  him  from  practising  in  any  parti- 
cular court  ? — That  is  a  separate  question. 

518.  Dr.  Stock.]  You  have  stated  to  Mr.  Wallace  that,  in  your  opinion,  a 
court  divided  into  two  divisions  is  more  likely  to  differ  in  their  judgment;  is  it 
your  opinion  that  the  division  of  the  inner  house  into  two  divisions  may  not 
be  productive,  in  the  long  run,  of  great  advantage,  by  producing  unanimity  of 
opinion  upon  matters  of  law,  as  each  court  is  under  the  check  of  the  other,  and 
the  matter  is  examined  and  re-examined  under  different  tribunals  ? — I  think  that 
the  division  of  the  court  that  took  place  in  1 808  has  been  a  great  practical 
advantage  in  many  respects,  and  that  that  division  should  continue, 

519.  Do  you  consider,  in  point  of  fact,  that  the  result  I  have  mentioned  has 
taken  place, — that  this  division  of  the  Court  of  Session  (being  the  court  of  ultimate 
jurisdiction  in  Scotland)  into  two  has  tended  to  produce  unanimity  of  judgment  in 
their  judicial  decisions,  by  placing  each  court  under  the  check  of  the  other,  and 
similar  questions  coming  before  the  same  courts  ? — I  think,  from  the  emulation  that 
must  arise  from  there  being  two  courts  judgmg  of  the  same  matter,  that  there  is  a 
greater  chance  of  the*  public  being  better  served  and  more  <leliberately  served  by 
two  courts  than  by  one. 

520.  The  Zard  AdvocateJ]  Do  ^ou  think  that  the  hearing  in  the  inner  houses 
has  not  been  at  all  improved  during  the  last  two  years  ?— Very  little  indeed. 
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l^r.  521.  Do  you  think  Lord  Corehouse's  presence  there  has  not  improved  it? — I 

William  Alexander,  was  not  sensible  of  it.  .  ' 

522.  How  do  you  propose  that  causes  should  be  beard  in  the  inner  house,  so 

35  March  1840.    as  to  ensure  the  merits  being  fully  considered  ? — Precisely  in  the  sanie  manner  as 
they  are  heard  in  the  House  of  Lords  when  brought  there  by  appeal. 

523.  Would  you  give  the  judges  the  papers  or  withhold  them  ? — I  see  no  harm, 
on  the  contrary  much  advantage,  in  letting  the  judges  have  them,  as  the  Lord  Chan- 
cellor has  them  now  ;  but  that  they  should  be  as  much  read  after  hearing  counsel 
as  before. 

524.  And  yon  would  have  no  note  of  the  ordinary  ? — ^No ;  unless  those  notes 
are  constructed  very  differently  from  what  they  are  at  present. 

525.  How  would  you  have  them  constructed? — Certainly  in  such  a  way  as  to 
exclude  all  argument  in  favour  of  the  side  of  the  case  and  for  which  the  Lord 
Ordinary  has  decided,  and  being  as  particular  as  the  rules  in  making  records  are 
in  regard  to  the  separation  of  matters  of  fact  from  matters  of  presunlption  and 
inference.    . 

526.  You  would  have  the  Lord  Ordinary's  note  to  contain  a  statement  of  his 
opinion,  but  not  an  argumentative  statement  of  his  opinion? — I  would. 

527.  Mr.  Horsman.']  You  have  stated  as  one  of  the  reasons  why  the  business 
of  the  Court  of  Session  has  diminished,  the  manner  in  which  the  law  was  adminis- 
tered ? — I  did. 

528.  And  you  stated  after^l^ards  that  the  proceedings,  in  the  inner  houses  wpre 
not  satisfactory  to  the  suitors  ? — I  did. 

529.  Is  that  dissatisfaction  very  general  ? — Very  general. 

530.  And  general  in  the  profession,  both  amongst  counsel  and  solicitors  ? — 
Amongst  both ;  but  of  course  I  can  speak  more  particularly  of  that  branch  of  the 
profession  to  which  I  myself  belong. 

531.  From  your  own  experience,  do  you  think  that  that  dissatisfeictiou  is  well 
founded  ? — I  humbly  think  so. 

532.  Have  you  explained  to  us  all  the  reasons  for  that  dissatisfaction? — I  think 
I  have  stated  the  most  prominent. 

533.  Are  there  others  you  have  not  stated  to  us  ? — None  occur  to  me  at  this 
moment  that  I  ought  to  state  to  this  Committee. 

534.  You  stated,  that  the  public  had  a  security  in  its  being  understood  to  be 
the  duty  of  the  judges  to  read  their  papers  before  they  cfime  into  court  ? — ^They 
have. 

535.  Are  they  satisfied  with  that  security  ? — ^The  public^  I  think,  feel  generally 
that  the  litigants  are  entitled  to  the  additional  security  of  having  matters  of  fact 
recapitulated  in  the  presence  of  the  judge,  in  the  same  manner  as  is  done  in  the 
House  of  Lords. 

536.  You  stated  that  they  had  the  security,  that  it  was  the  duty  of  the  judges  to 
study  their  cases? — I  have  stated  that  it  was  understood  to  be  the  duty  of  the 
judges. 

537*  Is  the  public  satisfied  with  the  security  which  is  thus  afforded  them,  in  its 
being  the  duty  of  the  judges  to  study  the  papers  before  they  come  into  court?— 
I  have  already  stated  that  they  wish  the  additional  security  of  having  every  thing 
that  is  stated  in  the  papers  re-stated  vivd  voce  by  the  counsel  at  the  bar,  if  the 
counsel  think  it  necessary,  in  each  particular  case. 

538.  Sir  W.  Rae.]  What  prevents  it  being  done,  if  the  counsel  think  it  neces- 
sary ? — Judging  from  the  recorded  opinion  of  the  head  of  the  bar,  Mr.  Hope,  and 
believing  he  speaks  the  sentiments  of  his  brethren,  I  do  not  think  that  the  omission 
to  make  a  full  statement  to  the  court  originates  with  the  bar. 

539.  Mr.  Horsman.']  Is  any  part  of  the  dissatisfaction  that  exists  owing  to  the 
impression  that  the  duty  on  the  part  of  the  judges  of  preparing  themselves  in  their 
cases  before  they  come  into  court  is  not  performed  ? — I  believe  that  a  great  part  of 
the  dissatisfaction  arises  from  the  profession  not  being  very  certain  whether  the 
judges  have  prepared  themselves  fully  before  coming  into  court  or  not,  and  being 
unable  to  decide  with  certainty  the  extent  of  the  observations  they  ought  to  address 
to  the  court. 

540.  Has  that  impression  been  in  anyways  strengthened  by  occurrences  in  court, 
by  the  appearances  which  any  of  the  judges  have  made  during  the  progress  of  the 
pleading? — Some  judges  appear  to  think  it  necessary  for  them  to  read  the  whole  of 
the  printed  papers  that  are  boxed  for  them  more  fully  and  attentively  than  others. 

541-  Is 


Digitized  by 


Google 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.    f;5 

541.  Is  there  an  impression,  whether  well  or  ill-founded,  that  the  judges  do  come  Mr. 

into  court  and  decide  cases,  not  having  prepared  themselves  in  the  cases  they  are  fynUam  Alexander. 

called  upon  to  decide  ? — There  is  a  strong  impression,  that  cases  are  decided  by  the 

inner  house  without  the  judges  being  so  fully  aware  both  of  the  facts  and  the  law    ^5  March  1840. 
of  the  case  as  would  be  desirable. 

542.  Dr.  Lushington.]  Is  there  an  impression  that  the  judges  decide  the  causes 
without  sufficient  reading  or  hearing  ? — Certainly. 

543.  Mr.  Horsman.']  Is  that  impression  very  general  ? — ^Very  general. 

544.  Chairman.]  Supposing  the  spu^t  of  the  Judicature  Act  of  1 825  to  be  fully 
carried  out,  would  not  that  impression,  to  a  very  considerable  extent,  be  removed? 
— I  think  that  it  would  be  wholly  removed. 

545.  Mr.  Horsman.]  Have  such  facts  as  these  occurred  from  which  counsel  can  ^ 
jiklge  whether  or  not  the  judge  had  read  the  papers  or  not ;  in  the  course  of  the 
pleading,  has  it  occurred,  in  your  experience,  that  a  counsel  has  been  interrupted, 

by  the  judge  telling  him  he  is  stating  facts  of  which  the  court  has  no  knowledge ; 
and,  having  been  referred  to  the  papers  in  his  hand  by  the  counsel,  he  has  found 
die  £BLCt  before  him,  of  which  he  must  have  been  aware,  if  he  had  read  the  papers  ? 
— I  have  seen  such  a  thing  occur  in  regard  to  the  productions  in  process  forming 
part  of  the  appendix  to  the  reclaiming  note. 

546.  Does  not  that  operate  against  suitors  in  a  double  point  of  view ; .  in  the 
first  place,'  showing  that  the  case  its^elf  has  not  been  sufficiently  studied  ;  but  does 
not  it  also  place  the  counsel  in  a  v^y  unpleasant  position,  that  he  has  to  point  out 
to  the  judge  a  fact  of  which  he  has  shown  he  was  ignorant  ? — Were  I  a  counsel,  I 
should  have  no  delicacy  or  hesitation  in  pointing  but  any  thing  material  to  my 
dient's  case. 

547.  Does  not  it  place  him,  with  the  judge,  rather  in  an  awkward  position,  as  it 
•  were  ? — Not  with  a  right-minded  judge. 

548.  Mr.  Ewart.]  Would  those  omissions  which  are  complained  of  be  removed 
by  makhig  the  proceedings  of  the  judges  more  public  ? — I  humbly  think  it  is  a 
sreat  disadvantage  that  the  judges  of  the  inner  house  of  the  Court  of  Session  v 
deliver  their  opinions  immediately  after  hearing  the  counsel  state  the  case,  and 
when  perhc^ps  very  few  persons  are  in  court ;  that  it  would  be  most  desirable  that  a 
day  or  a  time  should  be  set  apart  for  the  judges  delivering  their  opinions,  as  I 
believe  is  the  practice  in  some  of  the  English  courts,  when  the  whole  or  a  great 
part  of  the  bar  would,  in  all  probability,  be  present. 

549.  Mr.  Wallace.]  Are  you  of  opinion  that  the  want  of  consideration  alluded 
to,  is  equally  applicable  to  both  divisions  of  the  court? — ^There  may  be  a  shade  of 
di£^eoce,  but  I  do  not  think  it  very  material. 

550.  Dr. Stock]  From  the  result  of  your  own  practice  and  experience,  is  it 
your  impression  that  the  opinion  you  have  stated  as  prevailing  in  the  public  mind 
with  respect  to  the  noode  in  which  the  judges  proceed  with  their  papers  in  their 
chambens  is  well  or  ill  founded  ? — I  am  very  much  in  the  habit  of  conversing  with 
my  iMrethren  on  the  subject,  and  I  have  never  heard  one  express  a  diffisrent 
opinion  to  what  I  have  noW  stated. 

551.  Mr.  Horsman.]  A.adi  your  own  opinion  coincides  with  theirs? — Yes, 
oartainly. 

552.  As  to  the  impatience  we  have  beard  of  aj»  being  exhibited  occasionally  to 
some  extent  in  the  inner  house,  do  you  tjjink  that  that  can  arise  from  the  judge 
onderstanding  the  case  so  well,  that  he  was  unwilling  to 'hear  relevant  arguments 
upon  it  ? — I  think  his  impatience  must  arise  from  his  conceiving  that  he  already 
knows  all  or  more  than  counsel  can  inform  him. 

553.  Does  that  impatience,  in  your  opinion,  lead  to  injustice  being  committed  on 
parties  at  the  bar  ? — The  parties  think  so. 

554-  Is  there  a  general  impression  upon  that  point  ? — There  is. 

555*  Sir  W.  Rae.]  May  not  it  arise  from  the  counsel  endeavouring  to  supplant 
the  views  the  court  entertained,  and  think  it  unnecessary  to  have  remitted  ? — On 
the  contrary,  1  rather  think  that  the  court  are  fully  as  apt  to  listen  to  one  counsel 
AS  the  other.      ' 

556.  The  Lord  Advocate.]  As  well  the  counsel  arguing  in  favour  of  the  opinion 
the  court  are  supposed  to  have  formed,  as  the  counsel  arguing  against  it  ?— What 
I  mean  to  state  is,  that  if  a  judge  has  made  up  his  mind,  he  is  impatient  in  hear- 
ing further  arguments,  which  he  does  not  contemplate  will  overturn  his  opinion. 

557?  Sir  W.  Rae.]  Do  you  not  consider  that  a  judge  with  due  judicial  feeling 
would  be  disposed  to  listen  more  anxiously  to  arguments  tending  to  shake  his  own 
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opiDion  than  support  it? — It  depends  upon  the  quantity  of  confidence  he  has  ia 
the  opinion  he  has  previously  formed. 

558.  Mr.  Horsman.]  Has  it  occurred  to  you  to  form  an  opinion  whether  the 
confidence  of  the  judge  in  the  case  is  apt  to  be  at  all  proportioned  to  the  labour 
he  has  bestowed  upon  it,  in  your  experience  ? — ^Thut  is  a  question  which  I  am  not 
prepared  to  answer. 

559'  You  cannot  give  an  opjnion  upon  it  from  your  experience? — No,  I 
cannot 

560.  Sir  C\  Grey.']  Is  it  the  .practice  in  the  inner  house  for  the  junior  judge 
or  the  senior  judge  to  deliver  his  judgment  first? — I  believe  the  rule  is  that  the 
junior  begins,  but  it  is  not  very  much  attended  to  who  begins ;  sometimes  the  one 
and  sometimes  the  other. 

561.  Would  it  l)e  within  the  power  of  the  judges  to  regulate  that  by  an  act  of 
sederunt,  to  make  it  a  fixed  practice  that  either  the  senior  or  the  junior  should 
begin? — It  might  be  regulated  by  an  act  of  sederunt,  or  by  the  judge  in  the  chair 
asking  the  opinions  in  any  order. 

562.  That  would  be  leaving  it  without  regulation ;  it  is  leaving  it  to  the  choice 
of  the  moment ;  could  it  be  made  a  fixed  rule  by  an  act  of  sederunt  ? — I  have  no 
doubt  it  could. 

563.  Do  you  think  that  any  advantage  would  arise  from  the  judges  having  the 
power  annually  to  choose  in  seniority,  as  the  English  judges  do  upon  going  circuit, 
in  which  of  the  two  divisions  or  chambers  of  the  inner  house  they  would  sit  for 
the  year,  so  as  to  make  a  different  constitution  in  each  chamber  annually,  if  they* 
chose  to  do  it?~I  should  say,  as  a  speculative  matter,  I  think  it  would  have  that 
tendency ;  but  the  experimental  changes  made  in  the  Court  of  Session  have  been  so 
great  already,  I  am  not  prepared  to  state  that  it  would  be  an  advisable  alteration. 

564.  It  might  have  a  tendency  to  enable  them  to  work  together  better? — Yes. 

565.  Do  you  think  that  it  would  be  an  improved  arrangement  if  out  of  the  13 
judges  you  could  constitute  three  inner  chambers  instead  of  two,  so  that  there 
should  be  a  larger  choice  for  the  suitors  as  to  which  chamber  they  would  appeal 
to  ? — I  think  that  two  chambers  are  quite  sufficient. 

566.  Do  you  think  that  a  larger  liberty  to  the  judges  of  the  Court  of  Session  of 
making  acts  of  sederunt  or  regulating  the  practice  would  tend  to  the  more  con- 
venient despatch  of  business  ? — I  conceive  that  in  all  late  Acts  of  Parliament 
regarding  the  Court  of  Session  and  the  SherifTs  Court,  sufficient  power  has  been 
conferred  on  the  Court  of  Session  to  make  acts  of  sederunt  for  all  purposes  for 
carrying  those  acts  into  effect. 

567."  Is  there  any  mode  by  which  you  could  give  the  Committee  a  general  view, 
or  any  thing  like  a  line  drawn  between  what  the  judges  may  do  by  act  of  sede- 
runt, and  what  requires  an  Act  of  Parliament  ? —I  humbly  think  that  the  acts  of 
sederunt  lately  passed  by  the  court  show  the  distinct  line,  and  that  the  court  has 
observed  that  line. 

568.  Could  you  tell  us,  who  are  not  so  well  informed  as  yourself,  of  the 
practice  of  the  courts,  and  the  constitution  of  them,  what  the  line  is,  not  expecting 
it  to  be  any  very  accurate  definition ;  do  you  know  enough  of  the  English  courts 
at  Westminster  Hall,  to  say  whether  the  Scotch  Court  of  Session  has  as  large 
a  power  of  modifying  the  practice  of  the  court  as  the  three  common  law  courts  of 
Westminster  Hall  have? — I  should  say  that  the  line  is,  that  the  court  should  be 
confined  to  making  what  are  designated  as  rules  of  court,  and  should  not  at  all 
interfere  with  matters  on  which  Parliament  has  been  in  use  to  legislate ;  but  in  all 
matters  of  detail,  canning  the  Act  of  Parliament  into  full  and  fair  effect,  that  the 
court  should  have  and  exercise,  as  it  at  present  does,  the  power  of  making  rules 
for  expediting  the  business  before  them. 

569.  Mr.  Ewart.]  Do  you  think  that  the  court  has  sufficient  power  of  making 
regulations  under  the  law  at  present  ? — I  think  so. 

570.  Sir  C.  Grey.]  Is  it  your  opinion  that  they  have  as  large  a  power  as  the 
English  courts  ? — I  do  not  know  the  power  of  the  English  judges,  but  I  have  always 
understood  that  the  Scotch  judges  possessed  and  exercised  a  greater  power  than  the 
English  judges. 

571.  Even  now? — Yes,  at  this  time. 

572.  The  Lord  Advocate.']  You  are  aware  that  the  statute  of  1825  lays  dowa 
very  strictly  the  form  of  proceeding  in  the  inner  house? — Yes. 

573.  And  that  it  cannot  be  altered  by  any  act  of  sederunt,  it  being  the  statute 
law?— Yes. 

574.  Sir 
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574.  Sir  C  Grey.']  Supposing  both  parties  in  any  case  were  desirous  of  waiving 
the  intermediate  appeal  to  the  inner  house,  and  passing  at  once  to  the  House  of 
Lords,  would  it  be  competent  to  the  judges,  either  by  motion  in  any  particular  case, 
or  by  act  of  sederunt,  to  permit  them  to  do  so  ? — No ;  there  is  a  statute  that  pro- 
Tides  that  there  shall  be.  no  direct  appeal  from  the  judgment  of  the  Lord  Ordinary 
to  the  House  of  Lords. 

575.  In  your  opinion,  are  there  any  cases  in  which  you  think  it  desirable  that 
that  should  be  done  ? — I  cannot  imagifie  any. 
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Mr.  Ewart. 

Sir  Charles  Grey. 

Mr.  Horsman. 

Mr.  Serjeant  Jackson. 

Dr.  Lushington. 


Sir  William  Rae, 

Dr.  Stock. 

Lord  Teimimouth. 

Mr.  Wallace. 

The  Lord  Advocate. 


The  Hon.  FOX  MAULE  in  the  Chair. 


Mr.  William  Waddell  called  in  ;  and  Examined. 

576.  Chairman.']  WHAT  is  your  profession  ? — A  writer  to  the  signet. 

577.  How  long  have  you  been  in  that  profession? — Since  1814. 

578.  What  has  been  the  extent  of  your  practice? — It  has  been  considerable; 
not  quite  so  mych  of  late  years. 

579.  Did  you  act  as  secretary  to  the  Law  Commission  appointed  in  1833  ? — 
I  did. 

580.  From'  the  beginning  of  that  Commission  to  the  end  ? — Yes. 

581.  And  you  have  a  practical  knowledge  of  the  mode  of  carrying  on  business 
before  the  Supreme  Courts  ? — I  have. 

582.  Mr.  Wallace.]  How  many  courts  is  the  Court  of  Session  divided  into? — 
Into  two  inner  chambers,  and  five  lords  ordinary  in  the  outer  house. 

583.  How  many  judges  sit  in  the  inner  chambers  ? — Four  in  each  when  the 
court  is  full,  but  the  court  may  proceed  with  three,  which  is  a  quorum. 

584.  How  many  in  the  outer  house? — One  lord  ordinary  in  each. 

585.  Making  in  all  13  judges? — Yes. 

586.  Have  you,  as  secretary  to  the  Law  Commission,  had  extensive  means  of 
knowing  the  opinion  entertained  by  the  public  of  the  Court  of  Session  ? — I  have. 

587.  Are  there  not  strong  opinions  recorded  in  the  First  Report  of  the  Scotch 
Law  Commissioners,  to  the  following  effect :  "  That  there  has  been  for  some  time 

«past  a  general  and  increasing  dissatisfaction  throughout  the  country  with  the 
mode  in  which  justice  is  at  present  administered  in  the  Court  of  Session  ?'* — Yes, 
there  are  such  passages  expressing  those  opinions. 

588.  Does  your  own  opinion  coincide  with  that? — Yes,  it  does. 

589.  Can  you  inform  the  Committee  from  what  that  dissatisfaction  arises? — It 
arises  from  various  causes ;  I  would  say,  in  the  first  place,  from  the  expense  of 
procedure ;  secondly,  the  delay  that  takes  place  in  the  hearing  of  debates  before 
the  lords  ordinary ;  in  the  third  place,  the  unsatisfactory  mode  in  which  causes 
are  heard  and  decided  in  the  inner  chambers ;  and  in  the  fourth  place,  I  would 
say  the  dread  of  parties  being  sent  before  a  jury. 

590.  Is  it  with  the  forms  of  the  court  then  that  you  find  fault? — Partly  with 
the  forms  of  the  court,  but  more  particularly  with  the  mode  in  which  the  proceed- 
ings are  conducted  in  the  inner  house. 

591.  You  have  stated  that  there  are  seven  separate  courts? — We  do  not  call 
the  lords  ordinary  a  court,  exactly,  but  there  is  a  separate  hearing  of  cases  going 
0D9  which  is  much  the  same  thing. 

592.  Do  not  seven  separate  tribunals  sit  daily  in  the  Court  of  Session? — Yes, 
in  general  six. 

593.  Besides  that,  do  not  the  jury  clerks  hold  a  court,  or  something  like  a  court? 
— They  hold  meetings  upon  the  business  of  issues  at  the  same  time  when  those 

0.45.  H  other 
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Mr.  other  courts  are  sitting,  and  very  often  just  at  the  time  when  the  most  important 

H'iUiam  Wadddl.   proceedings  arc  going  on  in  some  of  those  courts,  which  creates  a  great  interruption. 

594.  Do  those  jury  clerks  insist  upon  counsel  appearing  before  them  with  the 

27  March  1840,    j^g^^ts  ? — Always  ;  the  agents  are  not  allowed  to  be  heard  before  those  clerks. 

595.  Is  that  done  by  Act  of  Parliament,  or  by  act  of  sederunt  ? — I  rather  think 
it  is  under  act  of  sederunt. 

596.  Are  causes  frequently  postponed  to  suit  the  convenience  of  counsel  ? — 
Very  frequently ;  it  happens  frequently  both  in  the  inner  and  outer  houses. 

597.  Do  those  postponements  occasion  long  delays  ? — Certainly,  both  delay 
and  expense. 

598.  Ma/  not  weeks  elapse  sometimes  before  a  cause  can  be  proceeded  with^ 
after  having  been  postponed  in  consequence  of  the  absence  of  counsel  ? — Yes,  a 
case  is  frequently  delayed  from  day  to  day,  and  it  may  be  in  some  instances  pro- 
bably two  or  three  weeks ;  or  if  it  is  near  the  end  of  the  session  it  may  stand  over 
till  the  next  session. 

599*  Do  you  mean  to  state,  that  in  consequence  of  delays  which  are  created 
by  the  non-attendance  of  counsel,  causes  may  even  be  postponed  over  the  lon^ 
vacation  of  four  months? — Certainly;  if  the  cause  comes  on  before  the  lords 
ordinary  towards  the  end  of  the  session,  and  is  not  heard  then,  of  course  it  is 
necessarily  postponed  till  the  next  meeting. 

600.  Is  there  any  division  of  counsel  before  the  Scotch  bar  ? — There  is  not, 
further  than  the  distinction  into  senior  and  junior  counsel. 

601.  Do  you  mean  to  state,  that  the  same  counsel  may  attend  before  all  those 
eight  tribunals?— He  may  attend;  he  cannot  be  in  all  those  places  at  the  same 
time,  but  he  is  competent  to  appear  in  all  those. 

602.  May  it  not  happen  that  a  favourite  counsel  may  be  employed  to  attend 
before  each  of  those  eight  tribunals  sitting  at  the  same  time  ? — It  b  rather  an 
extreme  case  to  say  that  he  is  employed  in  all  those  tribunals  at  the  same  time, 
but  it  may  happen ;  there  is  nothing  to  prevent  it ;  a  favourite  counsel  may  be 
employed  in  the  greater  part ;  that  might  occur. 

D03.  In  such  a  case,  is  the  court  in  the  habit  of  postponing  the  trial,  or  adjourn- 
ing altogether  for  the  want  of  counsel  ? — Generally  they  do  so. 

604.  Is  this  a  matter  of  complaint  by  suitors  and  their  agents  ? — It  is,  very  much. 

605.  Has  it  been  long  so  ? — It  has  been  for  a  very  considerable  period. 

606.  Would  it  be  advantageous  in  saving  the  time  of  the  judges,  if  counsel  were 
to  be  so  divided  as  to  prevent  the  interruptions  you  have  allud^  to  ? — It  would. 

607.  Would  such  a  change  be  agreeable  to  the  branch  of  the  profession  to  which 
you  belong? — It  would,  in  so  far  as  the  agents  are  concerned;  I  think  the  bar 
might  make  an  objection,  particularly  the  senior  counsel. 

608.  You  are  of  opinion  that  the  bar  would  object  to  such  an  arrangement? — 
I  think  more  particularly  the  senior  counsel ;  it  would  affect  them  most ;  but  the 
juniors,  I  think,  would  be  apt  to  approve  of  it. 

609.  Has  it  ever  been  in  practice  at  the  Scotch  bar,  that  counsel  should  be 
divided  in  any  way  ? — No,  there  is  no  division,  except  into  senior  and  junior. 

610.  In  what  manner  are  causes  heard  and  decided  in  the  outer  houses  ? — ^They 
proceed  with  the  opening  of  the  junior  counsel  upon  each  side,  and  that  is  followed 
by  the  senior  counsel ;  the  Lord  Ordinary  afterwards,  in  general,  takes  the  case 
into  consideration,  which  we  call  avisandum,  and  then  a  judgment  is  pronounced 
by  the  Lord  Ordinary,  generally  with  a  very  long  note  of  explanation,  often  an 
argumentative  note. 

611.  Are  not  those  causes  then  taken  by  review,  if  an  appeal  is  sought,  to  one  or 
other  of  the  inner  houses  ? — Yes  ;  but  I  may  state,  from  returns  made  to  the  Law 
Commissioners,  that  there  are  no  complaints  in  regard  to  the  mode  in  which 
business  is  conducted  before  the  lords  ordinary.  From  returns  made  to  the  Com- 
mission, it  appeared  that  two-fifths,  and,  in  some  years,  one-half  of  the  judgments 
pronounced  by  the  lords  ordinary  were  acquiesced  in,  and  not  carried  to  the 
inner  chamber  at  all. 

612.  Are  not  causes  heard  very  briefly  before  the  inner  house,  in  comparLson  to 
the  manner  in  which  they  are  heard  in  the  outer  house  ? — They  are ;  that  is  one 
of  the  great  causes  of  dissatisfaction,  that  after  a  case  has  probably  occupied  three 
or  four  hours  of  debate  before  the  Lord  Ordinary,  when  it  is  carried  into  the  inner 
house  it  may  be  disposed  of  in  half-an-hour,  by  the  judges  making  a  few  observa- 
tions, without  assigning  any  special  reasons  for  their  judgment,  and  leaving  the 
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parties  to  infer  that  the  case  has  been  imperfectly  considered,  and  in  this  way  the 
pubh'c  are  not  satisfied,  and  it  leads  to  many  appeals  to  the  House  of  Lords. 

613.  Are  the  frequent  appeals  to  the  House  of  Lords  attributed  by  many  to 
what  you  have  now  represented  ? — Certainly,  to  the  unsatisfactory  mode  in  which 
the  case  has  been  decided  by  the  inner  house. 

614.  Mr.  Ewart]  To  what  do  you  attribute  the  unwillingness  of  the  inner 
house  to  give  reasons  for  their  jud^ent? — That  arises  from  the  old  practice 
previously  to  the  year  1825,  when  the  Acf  was  passed  which  we  call  the  Judica- 
ture Act  The  judges  at  that  time  made  up  their  minds  from  written  or  printed 
pleadings ;  after  1825,  the  vivd  voce  pleadings  were  introduced,  and  those  judges 
m  the  inner  house  had  never  been  accustomed  to  the  hearing  of  causes  in  that 
new  mode,  and  they  had  a  predisposition  to  make  up  their  minds  from  the  short 
records,  in  the  same  way  as  they  had  done  from  the  previous  written  pleadings. 

615.  Does  that  observation  apply  to  more  modem  judges? — It  applies  more 
particularly  to  the  older  judges,  who  have  never  sat  in  the  outer  nouse,  who 
nave  had  no  experience  of  vivd  voce  pleadings  as  lords  ordinary  ;  there  are  three 
such  judges  at  this  moment. 

616.  Mr.  Wallace.']  You  have  stated  that  there  are  three  judges  in  the  inner  house 
who  have  never  sat  in  the  outer  house  since  1825 ;  will  you  be  so  good  as  to  name 
them  ? — The  Lord  President,  the  Lord  Justice  Clerk,  and  Lord  Gillies ;  they 
have  never  been  accustomed  to  hear  vivd  voce  pleadings  as  lords  ordinary,  in 
the  outer  house,  and  from  that  circumstance  they  are  predisposed  to  form  their 
opinions  upon  the  short  records,  as  they  did  previously  to  the  Judicature  Act 
upon  the  long  written  pleadings. 

617.  Is  it  understood,  that  one  or  more  of  the  judges  you  have  named  came 
into  court  with  their  judgments  already  written  out,  previously  to  the  hearing  of 
counsel  on  the  causes  ? — ^They  may  be  written  out  in  some  instances. 

618.  Is  it  not  customary  for  the  judges  of  the  inner  chamber  to  order  what 
are  called  "cases"? — In  cases  of  diflBculty,  such  papers  are  ordered. 

619.  Will  you  explain  what  a  "case*'  means? — ^Acase  means  a  written  plead- 
ing prepared  by  the  counsel  in  reference  to  the  points  on  which  the  court  wish 
further  explanation. 

620.  Is  what  you  have  now  termed  a  "  case,"  that  which  in  the  outer  house 
would  be  conducted  by  vivd  voce  proceedings? — ^A  case  is  just  a  debate  reduced 
to  writing. 

621.  Sir  C.  Gret/.']  Is  not  a  case  resorted  to  after  the  argument,  for  the 
purpose  of  putting  in  a  more  succinct  form  the  material  points  in  the  case  ? — Not 
in  a  more  succinct  form  ;  it  arises  from  this,  that  after  the  Lord  Ordinary  or  the 
court  has  heard  the  pleading,  probably  he  finds  it  a  case  of  great  importance  and 
difficulty,  and  he  would  like  to  have  the  statement  of  copnsel  reduced  to  writing, 
that  he  may  consider  it  deliberately ;  it  is  only  in  cases  of  great  difficulty  and 
importance  that  those  cases  are  ordered  ;  they  are  not  at  all  frequent. 

622.  Mr.  TFallace.l  Are  cases  ordered  at  all  by  the  judges  of  the  outer 
chamber  ?—  Sometimes. 

623.  In  the  outer  or  in  the  inner  houses,  are  they  most  frequently  required? — 
I  would  say  in  the  inner  houses. 

624.  Are  not  the  inner  houses  chiefly  courts  of  review  ? — Almost  entirely. 

625.  Then,  as  courts  of  review,  they  are  chiefly  resorted  to  by  the  profession 
and  by  suitors? — ^Yes,  in  reference  to  all  judgments  from  the  lords  orjiinary  they 
are  courts  of  review ;  they  have  an  original  jurisdiction  in  reference  to  certain 
applications  which  are  mere  matters  of  form,  in  the  shape  of  petitions,  of  applica- 
tions for  sequestrations,  appointments  of  factors,  and  various  things  which  are 
more  of  a  formal  nature  than  any  thing  else. 

626.  At  what  hour  do  the  inner  house  meet  ? — At  1 1  o'clock. 

627.  Can  you  state  to  the  Committee  whether  the  hour  of  1 1  has  been  resorted 
to  by  an  act  of  sederunt  or  whether  it  is  by  statute  ? — I  think  it  is  recently  fixed 
by  statute ;  it  was  found  very  inconvenient,  the  sitting  of  the  inner  chamber  to- 
gether with  the  lords  ordinary,  and  the  hour  was  changed  from  10  to  11. 

628.  Is  it  not  the  duty  of  the  judges  to  frame  rules  of  court,  called  acts  of 
sederunt.^ — Yes,  they  are  generally  empowered  under  Act  of  Parliament  to  do  so. 
In  reference  to  the  important  change  of  1825,  they  were  authorized  to  make  certain 
regulations,  which  were  absolutely  necessary. 

045.  H  2  629.  Are 
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629.  Are  not  the  powers  so  conferred  of  a  very  extensive  nature  ? — Yes,  all  that 
appears  necessary  to  the  judges,  to  carry  into  effect  the  Act  of  Parliament. 

630.  Do  you  mean  to  state,  that  under  acts  of  sederunt  the  judges  are  em- 
powered to  make  regulations  for  the  most  complete  mode  of  working  out  the  Act 
of  Parliament  ? — Yes. 

631.  Are  the  judges  in  the  habit  of  revising  those  acts  of  sederunt  at  the  end 
of  each  session  or  each  year  ? — I  am  not  aware  that  they  are. 

632.  The  Parliamentary  returns  show  that  a  great  many  questions  arise  on 
points  of  form,  originating  in  rules  of  court  under  acts  of  sederunt ;  are  you  aware 
of  that  being  the  case  ? — Yes,  it  was  given  in  evidence  before  the  Law  Commis- 
sioners, that  since  1815,  1,300  cases  were  reported  upon  points  of  form ;  of  course 
many  more  must  have  occurred  that  were  not  reported  at  all ;  those  were  cases  that 
must  have  all  gone  to  the  inner  chamber;  tbey  appear  in  the  printed  reports,  and  no 
case  appears  in  the  printed  reports  except  of  the  inner  house. 

633.  Is  it  not  probable  that  a  great  many  more  cases  of  a  similar  kind  have 
occurred  since  ? — Yes ;  they  are  not  so  numerous  of  late. 

634.  Is  it  the  practice  of  the  judges  to  reyise  the  rules  which  have  led  to  those 
questions,  so  as  to  prevent  the  recurrence  of  litigation  on  the  same  grounds  ? — Not 
so  frequently  as  they  ought  to  do. 

635.  Would  it  not  be  a  saving  of  the  time  of  the  judges,  were  they  to  adopt 
means  for  preventing  that  description  of  law  suits  coming  before  them  ? — I 
think  so. 

636.  Would  it  not  be  exceedino^ly  convenient  to  suitors  and  to  their  agents,  if 
such  a  course  was  taken  ? — It  would  be  most  expedient. 

637.  It  has  been  given  in  evidence  here,  and  it  appears  by  returns  to  Parlia- 
ment, that  the  judges  of  the  inner  house  are  required  to  read  an  immense  quantity 
of  printed  matter,  and  it  is  stated  in  a  return  made  to  the  House  of  Commons, 
that  nearly  14,000  quarto  pages  of  such  matter  were  given  in  to  those  judges  in  the 
last  summer  session  ;  can  you  inform  the  Committee,  assuming  that  statement  as 
true,  what  proportion  of  those  printed  papers  the  judges  may  probably  require  to 
read  and  study? — I  think  a  very  small  proportion,  because  a  great  proportion  of 
thase  printed  papers  is  composed  of  appendices,  mere  matters  of  reference,  to 
which  the  counsel  in  vivd  voce  debate  refer ;  the  judges  are  not  called  upon  to  read 
them,  and  I  should  think  very  seldom  do  so. 

63S.  It  appears  by  returns  made  to  Parliament  that  the  business  of  the  Court 
of  Session  has  very  considerably  decreased  within  the  last  20  or  30  years.;  is  it 
your  opinion  that  those  returns  are  well  tbunded  ? — I  suppose  that  they  are  cor- 
rect ;  I  know  that  there  is  a  decrease. 

&^i).  Have  not  the  Admiralty,  Consistorial,  Exchequer,  Commissary  and  Jury 
Courts  been  merged  in  the  Court  of  Session  within  these  few  years  ? — ^They  have 
all  been  merged  in  the  Court  of  Session  except  the  Exchequer,  the  business  of 
which  is  done  by  two  of  the  judges  of  the  Court  of  Session ;  and  in  regard  to  the 
Commissary  there  is  part  of  the  form  of  the  confirmation  of  executors  transferred 
to  the  Sheriff"  of  Edinburgh  ;  and  in  ca3es  of  divorce,  the  taking  of  proofs  upon 
commission  is  devolved  upon  six  sheriffs  appointed  ifor  the  purpose ;  that  is  by 
Act  of  Parliament. 

640.  Are  not  the  causes  formerly  tried  in  the  courts  enumerated  now  tried  in 
the  Court  of  Session,  or  by  judges  belonging  to  that  court  ? — ^Yes,  except  revenue 
cases,  which  are  still  tried  in  the  Court  of  Exchequer  by  two  of  the  judges  of 
the  Court  of  Session. 

641 .  In  spite  of  all  these  additions  to  the  business  of  the  Court  of  Session,  it 
appears  by  the  following  table,  which  I  am  about  to  submit  to  you,  that  in  the 
number  of  cases  inthe  printed  rolls  of  the  outer  house,  the  following  reduction  has 
taken  place  since  1793;  the  calculations  in  the  table  being  made  on  a  series  of 
four  years  up  to  the  years  1826,  and  since  that,  the  number  being  given  for  specific 
years ;  that  table  exhibits  not  much  more  than  one-half  the  number  of  causes 
in  1839  which  were  instituted  in  1794;  assuming  that,  in  1794,  15  judges  were 
sufficient,  with  all  the  inconvenience  of  their  sitting  in  one  court,  to  decide  2,789 
causes,  as  exhibited  in  that  table,  does  it  not  appear  to  you  by  simple  calculation 
that  eight,  or  at  most  nine,  judges  ought  to  be  sufficient  to  dispose  of  the  present 
number  of  causes  ? — It  does  not  follow  that  such  a  conclusion  is  correct ;  since 
1825,  by  the  vivd  voce  pleadings  which  were  introduced  in  the  place  of  written 
pleadings,  the  lords  ordinary  have  been  generally  overburdened  with  business, 
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and  if  the  judges  of  the  inner  house  were  to  hear  and  decide  cases  in  the  same  -'^'j;^ 

way,  I  think  the  business  is  suflScient  to  occupy  the  whole  of  their  time  M^i^/igm  naddeif. 

642.  And  therefore  you  are  not  of  opinion  that  the  present  number  of  judges  March  1 840. 
-could  be  reduced  if  the  business  before  them  was  properly  conducted? — No. 

643.  Dr.  SiocJc.']  Do  you  mean  by  vivd  voce  evidence  the  oral  arguments  of 
counsel  or  the  taking  of  evidence  and  arguments  ? — I  allude  to  the  arguments  of 
counsel. 

644.  Mr.  Waliace.]  Is  there  any  such  thing  as  witnesses  appearing  to  give 
vivd  voce  evidence  before  the  Court  of  Session,  except  in  a  jury  trial  ? — ^No,  there   ^ 
is  not. 

645.  Do  you  admit  that  table  to  be  correct,  so  far  as  you  are  a  judge  of  it  ? — 
I  think  it  corresponds  with  any  thing  I  have  seen. 

[The  same  was  delivered  in  and  read  as  foliates :] 

Year 1794 2,789 

Average  of  four  years  preceding  1798  -----  2,631 

Ditto     -         -         „          1810 2,594 

Ditto     -         -    after       1810 2,374 

Ditto     -          preceding  1825  -----  2,143 

Ditto    -        -    after       1825 1,998 

Year 1831 1,958 

Ditto    -  .         .         -     1836 1,770 

Ditto 1837  -----  1,555 

Ditto 1838  -----  1,486 

Ditto    -         -         -         -         -1839 1,558 

646.  Has  not  the  procedure  before  the  Court  of  Session  been  simplified  very 
much  since  1794  ? — ^Very  much  improved  and  simplified. 

647.  Is  not  that  a  source  of  saving  of  time  and  labour  to  the  judges  r^— Very 
considerable. 

648.  It  appears  by  returns  to  Parliament  of  the  number  of  causes  brought 
before  the  Court  of  Session  in  the  last  three  years,  that  in  the  year  1836-7  there 
were  1,770  causes  enrolled  for  the  first  time  before  each  lord  ordinary,  of  which 
546  were  settled  at  once  by  decrees  in  absence,  leaving  1,224  to  be  decided  after 
hearing.  In  1837-8,  1,555  causes  were  enrolled,  of  which  564  were  settled  by 
decrees  in  absence,  leaving  990  for  decision.  In  1838-9,  1,486  causes  were 
enrolled,  of  which  502  were  settled  by  decrees  in  absence,  leaving  984  for 
decision.  And  in  the  last  year,  namely,  from  January  1839  to  January  1840, 
there  were  1,558  causes  enrolled  for  the  first  time  before  each  lord  ordinary,  of 
which  563  causes  were  settled  by  decrees  in  absence,  and  995  were  to  be  decided 
after  hearing.  With  these  facts  before  you,  do  you  not  think  that  the  business  of 
the  Court  of  Session  is  decreasing  annually? — The  business  has  been  rather 
decreasing  of  late  years,  but  last  year,  from  the  return  made  to  Parliament,  it  is 
rather  increasing.. 

649.  During  the  period  which  I  have  mentioned  is  there  a  general  decrease,  or 
otherwise? — Yes,  there  has  been  a  decrease,  according  to  the  statement  contained 
in  the  query.     I  think  it  is  perfectly  correct. 

650.  Chairman.]  You  say  there  has  been  a  decrease? — It  has  varied  ;  1  think 
there  has  been  rather  a  decrease  for  several  years. 

651.  Do  you  mean  to  say  that  it  has  varied  in  the  year  1839  to  1840,  18S8  to 
1839,  and  1837  to  1838?— Yes,  it  has  varied  as  to  the  amount  of  causes  brought 
into  court. 

652.  I  find  from  this  table,  that  in  1837-8  there  were  990  causes  left  for 
hearing;  in  1838-9,  984  left  for  hearing;  in  1839-40,  995  left  for  hearing.  It 
does  not  appear  from  that  that  the  business  to  be  done  before  the  court  could  have 
decreased  to  any  extent  ? — No ;  it  has  varied  a  little,  but  there  has  not  been  any 
material  change. 

653.  Mr.  Wallace.']  With  this  decrease  of  business  before  the  outer  houses, 
are  you  of  opinion  that  a  judge  might  be  spared  from  that  court  ? — I  do  not 
think  so. 

654.  Have  not  important  and  difficult  cases  respecting  freehold  qualifications,  ces- 
siones  bonorum,  and  sequestrations,  in  Scotland,  ceased  to  come  before  the  Court 
of  Session  almost  entirely  since  the  passing  of  the  Reform  Act,  the  passing  of  the 
Small  Debts  Act,  and  other  recent  statutes  ? — There  has  been  a  decrease  of  a  con- 
siderable number  of  such  cases. 

0.45-  H  3  655.  It 
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Mr.  655.  It  has  been  stated  before  this  Committee  that  suitors  and  agents  are  apt 

William  WaddelL   to  select  lords  ordinary  from  a  sort  of  caprice  or  an  unaccountable  something,  rather 

than  from  their  industry  and  talents ;  do  you  not,  as  a  very  experienced  agent^ 

47  Warch  1840,    conceive  that  the  industry  and  talent  of  the  lords  ordinary  are  the  real  grounds  for 
their  being  largely  employed  ? — I  should  think  it  was  industry  and  talent  alone. 

656.  Mr.  Ewarl^  Is  not  one  great  advantage  of  vivd  voce  pleading  over  written, 
pleading,  that  in  the  case  of  vivd  voce  pleading  the  counsel  can  correct  any  mis- 
apprehension of  the  judges,  or  oflfer  any  explanation,  which  he  cannot  do  in  the 
case  of  written  pleadings  ? — It  is  a  very  great  advantage. 
•  657.  Must  not  the  exercise  of  such  a  power  be  satisfactory  to  the  public,  and 
conducive  to  the  ends  of  justice  ? — I  think  so. 

658.  Do  you  consider  that  the  vacations  of  the  Scotch  Judges  are  too  long, 
that  they  might  be  abridged  with  advantage  to  the  public  ?— Probably  they 
might ;  there  has  been  of  late  an  extension  of  the  sittings ;  it  has  just  come  into 
operation ;  three  weeks  longer  are  devgted  to  the  sittings  of  the  lords  ordinary. 

659.  Dr.  Stock J\  When  did  the  change  take  place? — It  commenced  the  1st  of 
November  last. 

660.  Mr.  Ewart^  You  have  stated  the  impediments  to  business  which  arose 
from  the  absence  of  counsel  from  the  courts  ? — Yes,  the  withdrawing  counsel 
from  the  lords  ordinary  to  the  inner  house. 

661.  Have  the  senior  counsel  any  right  of  making  motions,  exclusive  of  junior 
counsel  ? — They  have  no  exclusive  right ;  the  senior  counsel  in  general  do  not 
attend  the  motions,  only  the  junior  counsel. 

662.  There  is  no  rule  that  certain  motions  can  only  be  made  by  senior 
counsel  ? — There  is  no  rule  of  the  kind,  either  in  the  outer  or  the  inner  house. 

66^.  Do  you  think  that  a  material  part  of  the  business,  which  is  now  conducted 
by  counsel,  might,  beneficially  for  the  public,  be  conducted  by  the  agents  ? — Cer- 
tainly, all  motions  and  undefended  causes  ought  to  be  conducted  before  the 
clerks,  and  that  would  be  a  great  matter  of  convenience  and  save  the  time  of  the 
lords  ordinary;  I  should  think  some  of  the  lords  ordinary,  probably  upon  an 
average,  may  be  occupied  an  hour  a  day  on  mere  motions,  that  might  equally 
well  be  done  by  clerks. 

664.  That  would  relieve  the  counsel  and  the  court  ? — Yes,  it  would  relieve  the 
Lord  Ordinary,  and  give  him  more  time  in  the  hearing  of  causes,  of  which 
there  has  been  such  an  arrear. 

665.  Mr.  Wallace^  Is  the  opinion  you  have  now  expressed  concurred  in  by  a 
considerable  number  of  gentlemen  who  were  called  before  the  Scotch  Law  Com- 
mission, of  which  you  were  secretary  ? — Yes. 

(i66.  Are  those  opinions  contained  in  that  report  given  by  men  of  great  expe- 
rience, and  largely  employed  in  business? — Yes,  tliey  were  selected  on  that 
account. 

667.  You  have  stated  that  there  are  five  judges  who  sit  in  the  outer  house; 
how  many  days  do  they  sit  weekly  ? — Four  days. 

668.  Then  there  are  two  entire  week  days  upon  which  the  lords  ordinary  do 
not  sit  ? — Yes. 

669.  Is  there  any  good  reason  why  the  lords  ordinary  should  not  sit  upon  each 
week  day  ? — I  am  not  aware  of  any ;  I  think  it  would  be  a  great  improvement  if 
the  whole  of  the  lords  ordinary  were  to  sit  upon  the  Monday ;  it  is  a  vacant 
court  day  altogether. 

670.  Chairman.']  Could  that  improvement  be  effected  by  act  of  sederunt  ? — 
I  rather  think  not. 

671.  It  could  be  only  by  Act  of  Parliament? — Yes. 

672.  Mr.  Wallace.]  Are  you  sure  of  that  .^ — I  think  so. 

673.  Canyon  refer  to  the  Act  which  regulates  their  sittings? — I  do  not  at 
present  recollect. 

674.  Mr.  Horsman.]  Can  you  state  whether  the  cause  which  originally  led  to 
Monday  being  the  day  upon  which  the  lords  ordinary  did  not  sit,  any  longer 
exists  ? — It  does  not  now  exist ;  I  believe  the  circumstance  of  Monday  being  a 
vacant  day,  arose  from  the  old  system  that  the  judges  had  to  read  and  study  the 
written  papers  at  home ;  and  of  course  if  Monday  had  been  a  court  day  they 
must  have  read  them  on  Sunday. 

675.  Then  in  your  opinion  the  same  reason  no  longer  exists  for  making  Monday 
a  vacant  day  ?  —No. 

676.  Mr.  Wallace.]  Have  you  stated  all  the  various  ways  in  which  it  has 
appeared  to  you,  as  secretary  to  the  Law  Commission,  and  as  taken  from  the 

evidence 


Digitized  by 


Google 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.    63 

evidence  brought  before  that  Commission,  that  the  lords  ordinary  could  be 
relieved  of  extra-judicial  duties? — I  think  I  have. 

677.  You  have  stated,  that  an  hour  daily  of  the  time  of  each  lord  ordinary  is 
wasted  in  going  through  forms  which  you  have  alluded  to  ? — I  think  so,  upon 
the  average. 

678.  That  applies  to  all  the  courts? — To  the  lords  ordinary. 

679.  Would  the  alteration  which  you  have  suggested,  from  the  evidence  of  the 
witnesses  before  the  Law  Commissioners,  and  on  your  own  authority,  be  con- 
ducive to  the  saving  of  expense,  as  well  as  delays  in  the  court  ? — Yes. 

680.  Would  those  alterations  prevent  the  obstruction  to  business  which  arises 
from  absence  of  counsel  ? — To  a  very  considerable  extent. 

-  681.  Do  the  obstructions  to  which  you  have  alluded  very  often  create  consi- 
derable inconvenience  to  the  profession  ? — They  do ;  they  occasion  very  con- 
siderable delay  and  expense. 

682.  The  inner  houses  of  which  you  have  spoken  meet  at  the  same  hours,  and 
have  co-ordinate  jurisdiction,  have  they  not  ? — Yes. 

683.  Is  that  practice  a  convenient  one  ? — It  is  attended  witfi  very  considerable 
inconvenience;  and  I  have  mentioned  the  inconvenience  in  withdrawing  the 
senior  counsel  from  the  lords  ordinary  to  the  advising  of  cases  in  the  inner 
chamber. 

684.  You  have  informed  the  Committee  that  in  your  opinion  the  present 
number  of  judges  is  requisite  to  perform  the  duties  of  the  Court  of  Session ; 
suppose  that  one  of  the  divisions  of  the  inner  house  was  abolished,  the  sittings 
prolonged,  and  the  vacations  shortened,  can  you  form  an  estimate  of  how  many 
months  in  the  year  it  would  be  requisite  for  the  judges  to  sit,  supposing  they  were 
to  meet  at  nine  o'clock,  as  the  lords  ordinary  do,  and  continue  for  the  despatch  of 
business  until  four  o'clock  daily? — I  should  think  they  would  require  to  sit  almost 
the  whole  year,  if  you  reduce  them  to  one  chamber ;  I  mean  if  cases  are  to  be 
heard  and  decided  in  the  way  in  which  they  are  heard  and  decided  before  the  lords 
ordinary ;  if  they  are  to  be  considered  and  decided  in  the  summary  way  in  which 
they  are  at  present,  of  course  the  period  required  would  be  much  less. 

685.  Do  you  mean  to  state  to  the  Committee,  that  if  the  present  mode  of  con- 
ducting business  in  those  courts  is  lo  be  continued,  one  division  of  the  inner  house, 
by  prolonged  sittings,  could  not  get  through  the  business  in  a  year  ? — It  might ; 
but  it  would  not  be  nearly  so  satisfactory. 

686.  Chairman.'}  Do  you  mean  the  year,  without  any  vacation  or  interrup- 
tion ? — Yes ;  if  there  were  one  chamber,  it  would  require  to  sit  almost  the  whole 
year. 

687.  Mr.  Wallace.']  How  much  short  should  you  say  of  the  whole  year — ^It  is 
very  difficult  to  say. 

688.  Sir  W.  Rae.li  And  you  say  it  would  be  much  less  satisfactory  to  the 
country  ? — ^Yes,  the  present  sittings,  with  any  extension  that  may  be  necessary, 
would  be  more  satisfactory  to  the  country  than  one  chamber  sitting  on  the 
whole  year. 

689.  Will  you  assign  the  reason  why  you  think  that  two  chambers  are  more 
satisfactory  than  one  ? — ^Two  are  required  for  the  business  of  the  country. 

690.  Do  you  think  the  circumstance  of  a  suitor  having  the  opportunity  of  going 
to  one  or  the  other  division,  enters  into  that  view  of  yours  ? — That  is  not  of  much 
importance. 

691.  Mr.  TVallace.'l  Is  not  the  business  of  the  inner  chamber  limited  by  a  daily 
roll  of  cases  ? — Yes. 

692.  When  those  are  disposed  of,  in  consequence  of  the  absence  of  counsel,  or 
any  other  cause,  however  early  the  hour  may  be,  does  not  the  court  break  up  for 
the  day  ? — It  does. 

693I  Is  not  this  a  great  waste  of  time,  and  a  cause  of  expense  and  delay  to  the 
suitor  ? — It  is. 

694.  Is  it  not  one  of  the  causes  of  the  general  dissatisfaction  of  the  public  to 
which  you  have  alluded  ?— To  some  extent  it  is. 

695.  If  there  were  but  one  chamber  sitting  daily,  would  the  interruptions  to 
business  to  which  you  have  alluded  occur  ? — It  would  be  much  the  same,  because 
if  there  was  one  chamber  it  would  require  to  sit  much  longer,  and  it  would  inter- 
fere with  the  counsel,  in  taking  them  from  the  lords  ordinary,  nearly  as  much 
as  at  present. 

690.  The  question  is  as  to  the  interruption  from  absent  counsel ;  would  that  be 
0.45.  H  4  to 
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to  the  same  extent  as  it  now  is  in  the  two  chambers? — Very  much  the  same  ;  I 
think  the  difference  would  not  be  much. 

697.  Has  it  been  proposed  to  the  Law  Commission,  by  the  profession,  that 
the  inner  houses  should  sit  on  alternate  days,  instead  of  on  the  same  days  ? — It 
may  have  been  mentioned  by  individual  witnesses,  but  it  was  not  adopted  by  the 
Commission. 

698.  The  Lord  Advocate.^  You  will  not  undertake  to  recollect  all  the  various  pro- 
posals made  to  the  Law  Commission  ? — No. 

699.  Mr.  Wallace.^  Would  the  sitting  of  the  courts  on  alternate  days  in  any 
part  prevent  those  intent jptions  to  which  you  have  alluded  ? — I  do  not  think  it 
would  much. 

700.  It  has  been  suggested  that  two  courts  of  corordinate  jurisdiction  are  more 
apt  to  give  decisions  without  uniformity  than  one  court  would  likely  be ;  is  that 
a  point  which  has  been  considered  by  the  profession? — I  do  not  think  there  is  much 
collision  or  inconvenience  in  that  respect. 

701.  You  do  not  think  there  is  much  want  of  uniformity  ? — No, 

702.  Is  not  one  part  of  the  duty  of  the  judges  to  try  jury  causes  ? — Yes. 

703.  How  is  jury  trial  in  civil  causes  relished  in  Scotland? — Not  relished  in 
any  way  ;  it  is  very  unpopular ;  it  was  so  at  the  commencement,  and  I  should  say 
it  has  increased. 

704.  Will  you  state  the  general  reasons  for  this  dissatisfaction  with  jury  trial  ? 
— The  very  great  expense,  the  uncertainty  of  the  mode  in  which  the  case  is  con<» 
ducted ;  and  there  is  not  much  satisfaction  in  regard  to  the  juries ;  sometimes  there 
is  a  want  of  confidence  in  the  jurors^  and  a  want  of  discrimination  in  returning 
a  satisfactory  verdict. 

705.  Are  juries  found,  so  far  as  you  know,  to  be  incapable,  or  to  give  satisfac- 
tion in  deciding  criminal  cases  in  Scotland  ? — In  general  they  give  satisfaction 
in  criminal  cases. 

706.  Did  you  ever  hear  it  alleged  that  there  was  any  want  of  a  perfect  power 
of  discrimination  in  Scotch  juries  to  decide  criminal  cases  satisfactorily  ? — Noj 
I  have  not. 

707.  Were  not  remedies  proposed  to  the  Scotch  Law  Commission  for  the 
improvement  of  jury  trial  in  civil  cases  ? — There  was  a  good  deal  of  evidence 
obtained  upon  the  subject,  but  there  was  no  report  made. 

708.  Is  that  evidence  recorded,  so  that  it  could  be  useful  to  this  Committee  ? 
— ^The  evidence  has  been  reported  to  Her  Majesty. 

709.  Have  you  ever  heard  of  dissatisfaction  being  expressed  by  the  professioa 
at  the  mode  of  trying  criminal  cases  in  Scotland  by  jury  ? — No,  I  have  not. 

710.  Is  there  much  business  before  the  Teind  Court  now  ? — Not  much. 

711.  Do  the  judges,  when  they  have  disposed  of  the  business  before  the  Teind 
Court,  proceed  to  any  other  business,  or  do  they  generally  rise  for  the  day?— They 
generally  rise  for  the  day. 

712.  Is  there  any  good  reason  why  they  should  not  proceed  with  the  general 
business  of  the  court  so  soon  as  that  of  the  teinds  is  settled  ? — I  am  not  aware 
of  any. 

713.  Chairman!]  Supposing  it  to  be  expedient  to  make  such  an  arrangement, 
could  that  be  done  by  an  act  of  sederunt  of  the  judges,  or  must  it  be  done  by  an 
Act  of  Parliament? — It  might  be  done  by  the  judges,  I  should  think. 

714.  Mr.  Wallace!]  Do  they  occasionally  proceed  to  other  business  after  the 
teind  business  has  been  done? — On  the  teind  days  the  lords  ordinary  sit  in  the 
outer  house,  but  the  judges  of  the  inner  house  do  not  generally  proceed  to  other 
business  after  disposing  of  the  teind  business. 

715.  From  the  mass  of  evidence  which  has  been  given  before  the  Law  Comr 
mission,  of  which  you  were  secretary,  and  from  your  own  observation  as  a  profes- 
sional man,  I  wish  to  ask  you  if  it  would  be  better  for  Scotland  that  jury  trial 
in  civil  cases  should  be  denied  to  the  people  altogether,  rather  than  proceed  in 
its  present  form  ? — I  think  so,  and  I  believe  it  is  the  general  opinion. 

716.  Sir  C.  Grey!]  When  the  jury  trial  in  civil  cases  was  introduced  into 
Scotland,  was  there  any  alteration  made  as  to  the  form  of  pleading  in  bringing 
cases  before  a  jury,  that  is,  in  preparing  the  record? — There  was  no  alteration 
made  in  1815,  in  reference  to  the  mode  of  preparing  the  record;  the  old  system 
of  preparing  the  statement  of  the  case  went  on  till,  1825,  when  the  Judicature 
Act  was  passed,  and  then  a  material  change  took  place. 

717.  Sir 
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717.  Sir  W.  Rae.]  Were  there  issues  prepared  ? — Yes.  Mr, 

718.  The  Lord  Advocate.]  Originally  when    the  Jury  Court  was  instituted,    Wittiam  Waddell, 

vrere  questions  sent  to  the  jury  to  be  tried  upon  the  issues  sent  from  the  court?  * 

Yes^  27  March  1840. 

719.  Afterwards,  certain  cases  went  to  the  Jury  Court  entirely  ? — ^Yes, 

720.  Some  of  those  cases  were  enumerated  in  the  Act  of  Parliament  ? — They 
were. 

721.  And  the  enumeration  was  successively  enlarged? — ^Yes. 

722.  In  those  cases  which  were  directed  by  the  Act  to  be  tried  in  the  Jury 
Court,  the  proceeding  by  making  up  the  record  was  the  same  in  the  Jury  Court 
-as  in  the  Court  oC Session,  till  the  record  was  completed? — Yes. 

723.  And  then  from  the  completed  record  there  is  an  issue  framed  by  the  issue 
clerks,  or  the  parties,  at  the  sight  of  the  jury  clerks,  adjusted  by  the  court,  and  the 
trial  takes  place  upon  that  issue  ? — Yes. 

724.  Mr.  Wallace.']  Can  you  recollect  when  the  jury  trial  in  civil  causes  was 
first  introduced  into  Scotland  ? — It  was  first  introduced  in  1815. 

725.  Do  you  adhere  to  your  opinion  that  in  spite  of  the  changes  which  have 
been  made  upon  it,  still  it  is  so  obnoxious  to  the  people  that  in  your  opinion  and 
in  that  of  those  whom  you  have  heard  speak  of  it,  they  had  better  be  deprived  of 
it  than  have  it  in  its  present  shape  ? — I  think  a  general  opinion  exists  to  that 
effect. 

726.  Mr.  Serjeant  JflcAr^ow.]  Why  does'  that  feeling  exist? — Jury  trial  never 
was  popular  ;  the  general  feeling  of  the  people  was  against  it. 

727.  It  was  disliked  as  being  an  innovation  in  the  established  system  rather 
than  from  any  vice  in  the  institution? — It  has  never  given  satisfaction. 

728.  Is  the  quality  and  station  of  life  of  the  jtirors  who  sit  in  criminal  cases 
the  same  as  that  of  the  jurors  who  are  empanelled  in  civil  cases? — I  believe  they 
are  the  same,  except  where  there  are  special  jurors  selected  for  any  particular 
case. 

729.  Then  it  is  not  by  reason  of  want  of  ability  in  the  jurors  that  the  public 
in  Scotland  are  dissatisfied  with  jury  trial  in  civil  cases,  but  rather  because  it  is 
an  innovation  upon  their  old  established  institution?— The  suitors  and  the  pro- 
fession have  not  much  confidence  in  the  juries  that  try  civil  cases. 

730.  Then  they  have  more  confidence  in  the  judges  of  the  land  than  they  have 
in  the  juries  ? — They  have. 

731.  The  judges  of  Scotland,  in  deciding  questions  of  fact,  have  hitherto  given 
satisfaction  to  the  people  of  Scotland  ? — Not  in  the  mode  of  trying  and  deciding 
eases  ;  that  is  one  of  the  great  grounds  of  complaint  at  the  present  moment  in 
reference  to  the  inner  chamber,  as  I  have  already  explained. 

732.  Are  not  those  questions  that  are  referred  to  juries  merely  issues  of  fact? 

— ^They  are.  » 

733.  Then  the  people  of  Scotland  are  better  satisfied  with  the  opinion  of  the 
judges  upon  matters  of  fact  than  with  the  opinion  of  juries? — ^TJiere  is  a  very 
considerable  feeling  in  favour  of  the  judges  in  that  respect. 

734.  T\i^  Lord  Advocate.]  But  the  dissatisfaction  with  jury  trial  arises  from 
a  feeling  in  favour  of  the  old  system  ? — Yes. 

735.  Mr. -Hbrjwww.]  Is  not  the  expense  one  cause? — The  expense  is  one 
ingredient. 

736.  Sir  C  Grey.]  In  the  issues  that  are  made  up  for  the  jury,  do  you  know 
whether  the  same  rules  are  observed  as  under  the  English  system  of  pleading 
with  respect  to  the  issue  being  confined  to  matter  of  fact,  and  each  issue  confined 
to  one  point  ?— I  am  not  acquainted  with  the  English  practice. 

737-  You  said  that  there  was  perfect  satisfaction  with  the  jury  system  in 
criminal  cases,  and  that  the  objection  was  only  to  civil ;  do  not  you  think  that 
mav  arise  from  the  issues  not  being  so  simple  and  confined  to  matter  of  fact  in 
civil  cases  as  they  are  in  criminal? — I  do  not  think  it  depends  upon  the  issue. 

738.  Sir  fV.  Rae.]  Did  that  dissatisfaction  originate  from  the  first  commence- 
ment of  jury  trial  in  Scotland? — Yes. 

739.  And  it  has  continued  all  along  ? — Yes. 

740.  Who  presided  injury  trials  for  many  years  after  the  introduction  of  the 
jury  system  ? — Chief  Commissioner  Adam. 

741*.  An  English  counsel  acquainted  with  English  practice? — Yes. 
742.  Mr.  Wallace.]  Have  the  people  ever  had  a  cheap  and  simple   mode  of 
trying  civil  causes  by  jury  similar  to  the  cheap  and  simple  uiode  of  trying  criminal 
0.45.  1  •  causes 
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cases  before  a  jury  ? — It  is  a  very  expensive  and  intricate  mode  of  proceedings 
before  a  jury  ;  there  is  no  cheap  and  simple  mode  provided. 

743.  Does  it  consist  with  your  knowledge  or  the  information  communicated  to 
you  as  secretary  to  the  Scotch  Law  Commission,  that  great  dissatisfaction  exists 
in  the  towns  of  Glasgow,  Paisley,  Perth,  Dundee  and  Aberdeen,  amongst  the  law- 
profession  generally,  with  the  mode  of  procedure  in  the  Court  of  Session? — 
The  evidence  referred  to  related  chiefly  to  the  Sheriff  Courts. 

744.  Do  you  believe  that  gentlemen  in  the  profession  of  advocates,  entertaining 
the  same  opinions  as  you  have  expressed  here  to-day,  would  be  willing  to  state 
those  opinions  before  this  Committee  ? — I  cannot  answer  that  question. 

745.  The  Lord  Advocated]  You  presume  that  the  members  of  the  bar,  when 
called  upon  to  give  evidence,  will  give  their  evidence  according  to  the  truth  ? — 
I  do. 

746.  Mr.  Wallace.']  Do  you  believe  that  gentlemen  of  the  bar  from  Edinburgh, 
who  entertain  the  same  opinions  as  you  do,  could  express  those  opinions  witb 
safety  to  their  professional  interest  ? — I  should  think  so ;  I  do  not  apprehend  any 
risk  in  that  respect. 

747.  Mr.  Serjeant  JacksonJ]  Do  you  think  that  there  is  any  class  of  persons  in 
Scotland,  who  are  more  competent  to  give  information  to  the  Committee  of  the 
working  of  the  courts  of  Scotland,  than  the  gentlemen  of  the  profession  ?— I  should 
think  the  bar  are  just  as  competent  to  give  evidence  as  any  persons. 

748.  Are  they  not,  from  their  professional  habits  and  their  constant  attendance 
upon  the  court,  the  class  of  men  most  competent  to  give  an  opinion  ? — ^Very  com- 
petent to  give  an  opinion,  but  they  do  not  know  the  inconvenience  that  arises  in 
^he  course  of  practice  so  much  as  the  solicitors  do. 

749.  Chairman.']  Has  it  ever  been  proposed  in  Scotland,  to  make  such  a  division 
of  counsel  as  Mr.  Wallace  has  alluded  to  ? — I  am  not  aware  that  it  has  ever  been 
proposed. 

750.  Do  you  think  that  it  would  be  fair  to  the  advocates  practising  before  the 
Supreme  Courts,  that  they  should  by  any  such  arrangement  be  deprived  of  the 
power  of  practising  generally  before  any  one  of  the  courts  that  might  suit  their 
convenience  ? — Such  an  arrangement  might  be  complained  of,  but  I  think  there 
would  be  a  great  advantage  to  suitors  from  counsel  being  attached  to  each  division 
of  the  court. 

751.  You  have  stated  that  you  consider  it  would  be  an  advantage,  but  would 
you  consider  such  an  arrangement  fair,  in  a  professional  point  of  view,  to  the  advo- 
cates who  practice  before  the  Supreme  Court ;  would  it  be  doing  them  justice  to 
restrict  their  practising  before  any  one  of  the  two  divisions  ? — I  do  not  see  much 
objection  to  it ;  the  interest  of  suitors  must  be  looked  to. 

752.  Mr.  Serjeant  Jackson.']  Is  there  sufficient  business  in  the  courts  of  Scotland 
to  make  it  worth  the  while  for  any  gentleman  of  eminence  to  pursue  the  profession 
if  they  were  confined  to  one  court } — That  is  the  chief  objection. 

753.  Is  there  a  sufficient  quantity  of  business,  in  your  judgment,  to  majce  it  worth 
the  while  for  men  of  eminence  in  the  profession  to  pursue  that  profession,  if  they 
weretiircumscribed  to  one  court  ?— Perhaps  not. 

754.  CAatrwian.]  You  have  stated  that  great  dissatisfaction  arises  from  the 
short  manner  in  which  causes  are  heard  in  the  inner  house  than  in  the  outer 
house  ;  is  it  your  opinion  that  the  Act  of  1825,  the  Judicature  Act,  if  carried  out 
in  its  full  spirit,  would  tend  in  a  considerable  degree  to  remove  that  dissatisfac- 
tion ? — I  think  it  would  ;  it  is  one  of  the  great  disadvantages  to  the  fair  operation 
of  that  Act,  the  circumstance  of  the  older  judges  in  the  inner  house  not  having 
had  the  experience  of  hearing  viv4  voce  pleadings  in  the  outer  house,  and  from 
having  been  accustomed  to  make  up  their  opinions  upon  the  written  pleadings, 
they  are  very  apt  to  do  so  upon  the  short  records  and  to  hear  as  little  from  counsel 
as  possible. 

755.  Then  this  is  an  evil  which  is  working  its  own  remedy  graduallvevery  year  ? 
—Yes. 

756.  And  when  oral  pleadings  come  to  be  more  generally  adopted  in  the  inner 
house,  will  it  not  follow,  as  a  matter  of  certainty,  that  the  judges  will  sit  longer  and 
t^ive  more  time  to  the  public  in  public,  than  they  do  at  present  ? — Yes. 

757.  Is  it  your  opinion  generally,  that  the  business  before  the  inner  divisions 
of  the  Court  of  Session  is  such,  that  the  number  of  judges  in  either  of  the  divisions 
might  be  reduced  ? — I  do  not  think  they  could  be  reduced. 

758.  Is 
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758.  Is  it  your  opinion  that  any  of  the  judges  in  the  outer  house  could  be  dis- 
pensed with  ? — I  do  not  think  so. 

759.  Independently  of  the  quantity  of  business  brought  before  the  two  divisions, 
and  with  reference  to  their  numbers,  do  you  consider  the  number  four,  to  have 
any  specific  advantage  attached  to  it  ? — I  certainly  do  ;  it  is  the  best  number  for 
an  inner  chamber. 

760.  Will  you  state  to  the  Committee  why  you  think  the  number  four  to  be  the 
most  expedient  number  of  which  each  division  should  consist? — It  forms  the  best 
quorum  ;  take  the  case  of  the  judges  differing  in  opinion,  in  many  cases  you  would 
have  three  to  one. 

761.  You  have  stated  that  it  appeared  in  evidence  before  the  Law  Commission 
that  the  legal  profession  in  Glasgow,  Aberdeen,  Dundee,  Perth  and  Paisley  were 
dissatisfied  with  the  practice  before  the  Supreme  Court  in  Edinburgh  ;  why  were 
Aey  80  dissatisfied  with  that  practice  ? — ^They.  were  dissatisfied  partly  on  account 
•of  the  expense  and  delay  in  the  hearing  of  cases  before  the  outer  house,  but 
chiefly  on  account  of  the  mode  in  which  cases  were  heard  and  decided  in  the 
inner  house. 

763.  Then  their  dissatisfaction  partook  generally  of  that  which  you  have  before 
alluded  to  as  felt  by  the  public  at  large  ? — Yes. 

763.  Sir  W.  -R/ie.]  Did  any  part  of  the  remedy  consist  in  opening  the  local 
courts  more  fully  than  at  present  ? — ^Yes,  that  has  been  a  great  improvement. 

764.  Did  those  persons  who  applied  from  those  towns  point  to  that  as  one  of 
the  remedies  ? — Yes,  they  wished  for  the  extension  of  the  sheriff's  jurisdiction, 
which  has  since  taken  place. 

765.  Dr.  Ltishington.']  You  state  that  there  is  delay  in  getting  causes  heard 
before  the  lords  ordinary ;  will  you  state  the  cause  of  that  delay  ? — That  delay 
arises  chiefly  from  the  senior  counsel  being  called  into  the  inner  house,  whereby 
the  debate  is  heard  piecemeal,  and  put  off  from  day  to  day  ;  that  is  one  of  the 
principal  causes.  . 

766.  Are  there  any  other  causes  ? — That  is  the  chief  cause ;  I  am  not  aware  of 
any  other. 

767.  You  have  stated  that  you  think  the  time  of  the  lords  ordinary  may  be  in 
aome  degpree  saved  by  the  motions  of  form  and  so  on  being  disposed  of  by  other 
persons ;  can  you  point  out  to  this  Committee  any  thing  else  that  can  be  done  to 
save  the  time  of  the  lords  ordinary,  which  would  not  require  an  Act  of  Parliament? 
— I  think  that  those  which  I  have  mentioned  embrace  the  whole,  except  th^ 
preparation  of  records,  which  are  at  present  sup5Kntended  by  the  lords  ordinary  ; 
and  might  be  withdrawn  from  them,  and  left  to  the  counsel  for  the  parties. 

768.  Have  the  goodness  to  state  what  you  particularly  advert  to  by  the  words 
"  preparation  of  the  record  "  ? — The  Lord  Ordinary,  after  the  record  is  inade  up, 
considers  the  whole  of  il,  to  see  if  it  is  prepared  according  to  certain  rules  and 
regulations ;  a  good  deal  of  time  is  wasted  in  that  way,  which  might  be  saved  by 
leaving  that  entirely  to  the  counsel ;  it  is  no  part  of  the  proper  functions  of  judges 
to  superintend  the  preparing  of  records ;  and  though  it  might  have  been  necessary 
immediately  after  1825  when  the  new  system  commenced,  I  do  not  think  it  is  at 
all  required  now  ;  that  would  save  a  great  deal  of  the  tiijae  of  the  lords  ordinary. 

769.  The  first  proceeding  will  be  the  summons  ;  is  there  any  of  the  time  of  the 
Lord  Ordinary  occupied  in  regard  to  the  summons  alone  which  can  be  saved  r 
—No. 

770.  The  next  proceedings  are  the  defences ;  is  there  any  time  of  the  Lord 
Ordinary  occupied  with  reference  to  the  defences  which  could  be  saved  ? — No,  none. 

771.  Does  it  not  sometimes  happen  that  the  Lord  Ordinary  decides  a  cause 
upon  the  summons  and  defences  ? — Very  seldom. 

772.  Sometimes  it  does  happen? — It  may  happen  sometimes. 

773.  That  must  be  the  act  of  a  judge,  must  it  not? — The  parties  must  concur. 

774.  Then  the  rifext  step  in  the  cause  is  the  condescendence  ? — It  is. 

775.  .How  is  the  time  of  the  Lord  Ordinary  occupied  with  regard  to  the  con- 
descendence?— He  pronounces  an  order  for  it  in  the  first  instance;  then  answers 
are  made  to  that  condescendence ;  then  those  papers  are  generally  revised,  some- 
times more  than  once ;  after  all  that  is  gone  through  the  judge  takes  those  papers 
into  consideration,  to  see  if  they  are  free  from  objection,  and  that  no  irrelevant 
matter  has  been  introduced ;  and  then  the  record  is  closed. 

776.  Then  the  Lord  Ordinary  considers  the  whole  condescendence  and  c».nswers, 
and  if  there  happens  to  be  a  statement  of  facts  on  the  one  side  and  an  answer  to 
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that,  he  takes  those  papers,  home,  considers  them,  and  rejects  any  superfluous 
matter? — He  always  takes  the  papers  home  to  consider  them;  sometimes  there 
may  be  irrelevant  matter  rejected. 

777.  But  is  it  often  that  irrelevant  matter  is  rejected  ? — I  do  not  think  it  is 
very  frequent. 

778.  What  time  of  the  Lord  Ordinary  is  occupied  in  revising  the  condes- 
cendence  and  answers  ? — It  is  considerable,  but  those  papers  are  perused  by  the 
judge  out  of  court. 

779.  For  what  purpose  does  he  peruse  them  ? — To  see  that  the  record  is  framed 
according  to  the  Judicature  Act. 

780.  Do  you  think  it  could  be  left  safely  to  counsel  to  frame  the  conde- 
scendence or-  answers,  without  any  judge  revising  them  and  making  up  the 
record? — I  think  so;  I  think  the  judge  in  general  does  not  touch  the  mode  in 
which  the  record  is  framed  by  counsel,  though  he  goes  through  all  those  papers 
in  perusing  the  record  ;  it  is  very  seldom  that  much  alteration  is  made. 

781.  If  anything  is  altered  it  must  be  done  by  a  judge,  and  can  be  done 
by  nobody  else?  — That  is  the  present  practice. 

782.  If  there  was  no  judge  to  superintend  the  making  up  of  this  record, 
would  it  not  be  probable  that  irrelevant  matters  would  creep  into  it,  and  so 
lengthen  the  proceedings  ? — Not  to  any  great  extent ;  I  think  the  counsel  are  so 
much  accustomed  to  the  framing  of  those  records  in  a  correct  shape,  that  that 
would  not  arise. 

783.  Then,  in  point  of  fact,  the  only  time  of  the  judge  that  could  be  saved  is 
the  reading  over  the  condescendence  and  answers,  in  order  to  see  whether  there 
is  any  extraneous  matter  ? — Yes. 

784.  Can  you  state  that  any  time  can  be  saved,  beyond  that  occupied  by  the 
judge  in  examining  the  condescendence  and  answers ;  that  is,  the  statement  of 
the  fects  and  the  answers  to  them,  for  the  purpose  of  seeing  whether  there  is  any 
irrelevant  matter  ? — No,  none. 

785.  Would  that  be  a  very  material  saving  of  time  ? — Very  considerable. 

786.  Must  not  the  judge  read  all  those  papers  before  he  decides  the  case,  after 
having  the  whole  record  made  up  ? — He  may  not  peruse  the  papers  till  he  hears 
counsel  upon  them  ;  the  first  reading,  to  see  whether  the  record  is  correctly  made 
up,  would  be"  saved. 

787.  Then  do  you  proceed  upon  this  assumption,  that  the  judge,,  having  read 
the  papers,  in  order  to  see  that  the  record  is  properly  prepared,  that  that  com- 
pletely escapes  his  memory,  and  that  he  must  have  those  papers  again  ? — The 
preparing  of  the  case  may  be  at  such  a  distance  of  time  before  the  case  comes  to 
be  heard,  that  he  does  not  recollect  anything  of  it ;  it  may  be  the  distance  of 
a  year.  ^ 

788.  Do  you  presume  that  the  Lord  Ordinary  does  not  make  his  notes  of  what 
are  the  points  to  be  decided  in  the  case,  with  reference  to  the  time  when  the  cause 
is  to  be  heard  before  him  ? — I  do  not  think  so. 

789.  When  the  record  is  made  up,  then  the  Lord  Ordinary  decides  the  case 
upon  that  record  ? — After  the  viva  voce  pleading. 

790.  You  have  stated  that  the  Lord  Ordinary  generally  appends  to  his  decree^ 
a  note  of  his  reasons ;  do  you  consider  that  to  be  a  practice  useful  or  otherwise  ? 
— I  consider  it  to  be  very  useful. 

791.  You  have  stated,  that  two-fifths  of  the  judgments  of  the  lords  ordinary 
have  been  acquiesced  in  ? — Yes. 

792.  Do  you  not  believe  that  the  circumstance  of  the  notes,  containing  the 
reasons  of  the  lords  ordinary  for  that  judgment,  his  references  to  authorities  and 
to  the  law,  very  frequently  prevent  a  reclaiming  note  to  the  inner  house? — 
Certainly. 

793^  You  have  stated,  in  answer  to  a  question  put  to  you  by  Mr.  Wallace,  that 
with  respect  to  the  large  mass  of  papers  which  the  judges  were  said  to  take 
home  for  the  purpose  of  reading,  only  a  small  portion  need  be  read,  and  you 
referred  especially  to  the  appendixes;  have  the  goodness  to  state,  with  the 
exception  of  what  you  particularly  referred  to,  namely,  multifarious  accounts* 
what  those  appendixes  generally  consist  of? — They  consist  of  written  documents, 
which  are  founded  on  in  the  course  of  the  case. 


;'y4.  For  instance,  deeds  of  entail? — Yes;  various  deeds. 
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795.  Various  documents,  such  as  correspondence  and  exhibits  ? — Yes. 

796.  How  is  the  judge  to  prepare  himself  to  decide  the  case,  unless  he  reads 
all  those  documents  ? — From  the  pleadings  of  counsel,  the  vivd  wee  debate. 

797.  Would  any  judge  be  justified  in  giving  an  opinion  upon  a  written  instru- 
ment, upon  the  vivd  voce  pleading  of  any  counsel,  without  having  read  it  from  one 
end  to  the  other? — In  the  outer  house  the  judge  hears  counsel  in  the  first 
instance  upon  the  record,  and  very  seldom  gives  judgment  immediately  after  the 
pleading  is  concluded ;  he  takes  his  notes  in  the  debate,  and  then  he  peruses 
the  record  with  his  notes,  and  gives  judgment  subsequently. 

798.  But  if  the  inner  house  was  aboutto  hear  a  case  of  entail,  and  a  long  deed 
of  entail  was  in  the  appendix,  as  it  ought  to  be,  would  it  not.  be  necessary,  even 
previous  to  the  vivd  voce  pleading  by  counsel,  that  the  judge  should  peruse  that 
deed  of  entail  ? — 1  do  not  think  it  would  be  necessary  previous  to  the  hearing  of 
counsel ;  he  has  all  the  important  parts  of  it  pointed  out  by  counsel  in  the  course 
of  the  debate  ;  and  that  mode  of  proceeding  was  recommended  by  the  Law  Com- 
mission, that  the  judge  should  not  peruse  the  record  previous  to  the  hearing, 
because  it  left  an  impression  on  the  mind  of  the  judge. 

799.  Is  it  the  duty  of  a  judge  to  take  the  contents  of  a  written  instrument  from 
the  mere  statement  of  counsel  ? — He  has  the  instrument  before  him. 

800.  Do  not  you  think  he  would  be  better  able  to  understand  the  argument  of 
counsel,  if  he  had  read  the  deed  or  written  instrument  beforehand? — It  may  be 
an  advantage  to  read  it  beforehand  ;  but  I  do  not  consider  that  it  is  necessary, 
when  counsej  are  to  point  out  the  important  parts  of  it ;  and  if  it  is  a  case  of  diffi- 
culty, it  is  afterwards  considered,  with  the  advantage  of  the  oral  pleading. 

801.  You  have  stated  that,  in  your  opinion,  the  business  would  be  sufficient  to 
occupy  the  whole  time  of  the  two  divisions,  if  the  cases  were  properly  heard  ; 
upon  the  supposition  that  there  was  only  one  court,  would  there  not  be  consi- 
derable inconvenience  if  that  court  should  be  divided  in  opinion? — There  might. 
One  of  the  lords  ordinary  would  have  to  be  called  in. 

802.  Supposing  a  question  of  great  difficulty  arises,  it  is  customary  now  to 
have  the  opinion  of  the  consulted  judges  ? — Yes. 

803.  A  great  part  of  that  benefit  would  be  lost  by  the  reduction  of  the  number 
of  judges,  would  it  not  ? — Yes. 

804.  Then  you  do  not  think  it  advisable  to  reduce  the  number  of  judges? — 
Certainly  not. 

805.  In  your  judgment  and  belief,  would  it  be  very  unfavourably  received  in 
Scotland  if  that  number  were  to  be  reduced  ? — I  should  think  so. 

806.  Looking  at  all  you  know  upon  the  subject,  and  considering  it  fairly,  do 
Tiot  you  believe  that  tliere  is  reasonable  and  fair  occupation  for  the  13  judges 
administering  the  law  according  to  its  present  course  in  Scotland  ? — I  think 
there  is. 

807.  With  respect  to  the  increase  or  decrease  of  business,  is  it  possible  tp  form 
a  judgment  of  the  time  to  be  occupied,  simply  from  the  number  of  causes?— -Not 
^ery  correctly. 

808.  May  not  some  causes  arise  in  some  years,  of  very  great  doubt  and  difficulty, 
that  occupy  considerable  time -in  discussion? — Yes. 

809.  Some  great  question  of  feudal  law,  where  the  judges  are  divided  in 
opinion  ?~-Yes. 

810.  And  therefore,  in  fact,  sometimes  the  labour  of  the  judges  maybe  as 
severe,  in  years  where  there  are  fewer  causes,  as  in  other  years  where  the  causes 
are  more  in  number  ? — It  may  be  so. 

811.  Am  I  not  right  in  my  conception  that  the  system  of  jury  trial  in  civil 
causes  has  at  all  times  and  periods  been  unacceptable  generally  to  the  people  of 
Scotland  ? — ^It  has. 

812.  From  their  own  peculiar  habits,  notions  and  ideas,  they  are  not  so  well 
satisfied  with  jury  trials  a3  they  are  with  another  mode  of  investigating  the  truth  ? 
— They  are  not. 

813.  Sir  C.  Grey.']  In  criminal  cases  the  jury  trial  is  always  held  in  the 
neighbourhood  of  the  place  where  the  offence  is  committed,  is  it  not? — Except 
in  those  cases  tried  before  the  High  Court  in  Edinburgh. 

814.  Are  those  only  the  exception,  not  the  rule? — A  great  proportion  are  tried 
in  Edinburgh. 

815.  Is  it  a  frequent  practice  to  bring  the  witnesses  in  criminal  cases  from  the 
Highlands,  for  instance,  up  to  Edinburgh  ? — Yes,  in  cases  before  the  High  Court 
it  must  be  so. 

0.45.  I  3  816.  That 
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8 16.  That  is  different  from  tbe  practice  in  England  ? — Yes,  I  believe  so. 

817.  Do  not  yon  think  it  might  tend  to  reconcile  the  people  of  Scotland  to  jury- 
trial,  if  both  in  civil  and  criminal  cases  the  trial  were  held  in  the  neighbourhood 
of  the  place  where  the  subject  of  inquiry  had  arisen,  the  witnesses  being  upon  the 
spot,  and  the  jurors  coming  from  the  neighbourhood  ? — -It  might  be  an  advantage. 

818.  Sir  IV.  Rae.]  Might  there  not  be  inconveniences  from  this  circumstance^ 
that  there  might  be  prejudices  connected  with  the  neighbourhood  which  might 
Tender  it  unadvisable  to  try  the  cases  in  that  mode  ? — In  some  cases  there  might. 

819.  You  are  aware  that  those  prejudices  are  strong  in  the  Highlands  and  other 
parts  of  the  country  ? — I  am. 

820.  Is  there  not  a  facility  in  bringing  witnesses  to  Edinburgh  by  means  of 
steam  ? — ^There  is. 

821.  Is  it  not  found  that  carrying  counsel  to  a  distance  is  often  more  expensive 
than  bringing  witnesses  to  Eklinburgh  ?— It  is. 

822.  Therefore,  perhaps,  you  cannot ,say  that  the  expense  would  be  greater 
upon  the  whole  ? — I  do  not  think  it  would. 

823.  Sir  C.  Grey.]  Would  not  the  expense  be  obviated  if  the  practice  existed 
of  trying  civil  causes  at  the  same  time  as  criminal  causes,  as  is  done  in  England? 
— Very  few  of  the  counsel  that  appear  in  those  jury  trials  go  upon  the  circuit 
except  on  special  retainers. 

824.  Would  not  they  go  if  the  civil  causes  were  tried  in  that  way  ?^ — They 
would  not  go  unless  they  were  specially  retained. 

825.  Sir  fV.  RaeJ]  Unless  the  number  of  causes  were  greater  than  at  present? 
— Precisely. 

826.  The  Lo7'd  Advocate.]  In  point  of  fact,  there  are  scarcely  any  civil  cases  ; 
the  circuits  are  for  criminal  business? — Yes. 

827.  You  have  stated  that  there  is  a  general  indisposition  among  the  Scotch 
people  to  try  their  causes  by  jury  ?— There  is. 

828.  You  do  not  refer  that  to  any  thin^  particular  in  the  classes  from  which  the 
jurors  are  taken,  or  any  thing  particular  in  the  composition  of  the  juries  ? — ^No,. 
I  do  not. 

829.  Jury  trial  for  civil  causes  was  totally  unknown  till  1815,  and  the  institution, 
from  a  variety  of  causes,  has  proved  very  far  from  being  popular  in  Scotland  ? — 
Very  far. 

830.  So  that  in  spite  of  all  the  legislative  enactments  that  have  been  made, 
the  jury  trial  has  not  yet  got  into  ordinary  practice  as  part  of  the  common  admini- 
stration of  justice  in  the  country  ?-— It  has  not, 

831.  Dr.  Lushington.l  Do  not  you  think  it  would  be  very  injudicious  to 
compel  the  people  of  Scotland  by  legislative  enactment  to  adopt  jury  trial  ?— 
I  think  it  would. 

832.  Mr.  HorsmanJ]  You  stated  that  the  two  divisions  of  the  inner  house  do 
not  sit  at  all  on  Monday ;  Saturday  also  is  a  short  day,  is  it  not  ? — Yes. 

833.  So  that  they  sit  in  fact  four  days  in  a  week  ? — Yes. 

834.  During  those  four  days  in  the  week,  I  see  by  a  return  to  the  House  of 
Commons  made  last  year,  the  time  of  sitting  of  the  first  division  is  stated  to  have 
averaged  something  under  three  hours  a  day,  and  the  second  division  two  hours 
a  day ;  is  that  about  the  time  that  is  occupied  generally  ? — I  should  think  it  is. 

835.  The  short  sittings  in  open  court  were  originally  established  upon  the 
ground  of  the  quantity*  of  papers  the  judges  had  to  read  ?-^I  believe  so. 

836.  But  you  have  stated  that  that  has  been  very  much  diminished  by  the  Act 
of  Judicature  of  1825  ? — I  have. 

837.  To  what  extent  should  y6u  say  that  the  written  pleadings  are  diminished  ; 
to  the  extent  of  one-half? — I  should  think  one-half. 

838.  Have  the  sittings  in  open  court  been  at  all  increased  since  the  time  that 
the  use  of  written  papers  has  diminished  ? — ^I  do  not  think  they  have. 

839.  You  have  stated  that  there  is  great  dissatisfaction  felt  at  the  manner  in 
which  cases  are  heard  and  decided  in  the  inner  houses? — Yes. 

840.  And  that  that  dissatisfaction  is  very  general  ? — Perhaps  the  Committee 
will  allow  me  to  refer  to  some  of  the  evidence  that  was  given  upon  that  subject 
before  the  Law  Commission ;  there  is  the  evidence  of  the  Dean  of  Faculty  very 
strong  upon  the  subject.  I  beg  also  to  refer  to  the  evidence  of  Mr.  Daniel 
Fisher,  a  solicitor  in  extensive  practice  before  the  court,  in  the  Second  Report 
page  \Q—-\the  Witness  read  the  Evidence"];  these  extracts  express  my  own 
opinion  at  this  moment,  and  I  consider  they  express  the  opinion  of  the  profession 
and  the  public.  • 

841.  The 
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841.  The  Lord  Advocate.^  Would  you  now,  if  you  were  called  upon  to  express 
your  opinion  at  length,  express  it  in  terms  of  the  same  import  with  those  which 
you  have  read  from  the  evidence  of  Mr.  Fisher? — I  would.  The  evidence  of  the 
Dean  of  Faculty  is  refferred  to  in  the  First  Report,  pdge  42.  I  would  wish  to 
bring  under  the  notice  of  the  Committee  the  opinion  given  by  the  Law  Commis* 
sion  to  the  same  effect.  It  is  thus  stated,  at  page  42  of  the  First  Report : 
*^  We  most  fully  concur  in  the  conclusions  of  this  opinion,  as  well  as  in  the  rea- 
sonings and  grounds  upon  which  it  is  formed.  We  have  further  to  state, 
that  the  opinions  of  the  professional  persons  whom  we  have  examined,  in- 
cluding all  those  who  have  had  the  best  opportunities  of  observation  of  the 
proceedings  ever  since  vivd  voce  pleadings  were  introduced,  are  unanimous  and 
clear,  and  entirely  in  unison  with  those  which  we  have' ourselves  formed,  from  the 
result  of  our  own  experience  and  observation.  The  feeling  is  universal',  that  in 
order  to  give  fair  effect  to  the  regulations  in  regard  to  the  record,  to  restore  the 
confidence  of  the  country  in  the  judgments  pronounced  by  the  Court  of  Review, 
and  to  relieve  the  judges  themselves  from  acting  under  a  system  so  much  at 
Tariance  with  the  important  and  indispensable  objects  of  a  patient  hearing  and 
full  consideration  of  the  cases,  it  is  necessary  that  some  means  should  be  resorted 
to  for  remedying  this  evil ;  the  remedy  suggested  in  the  abstract  which  we  have 
given  from  the  evidence  of  the  Dean  of  Faculty  appears  to  us  to  be  the  best  that 
can  be  resorted  to.  We  are  of  opinion,  that  cases  ought  to  be  heard  in  the  inner 
house  without  any  previous  perusal  of  the  record,  farther  than  perhaps  an  inspec- 
tion of  the  summons  and  defences,  and  that  after  cases  are  so*  heard,  the  delivery 
of  the  judgment  should  be  postponed  till  the  following  or  such  other  day  as  the 
court  may  deem  it  to  be  necessary,  for  the  object  of  full  consideration  of  the 
argument  and  record  together.  We  are  persuaded  that  this  would  be  a  great 
and  advantageous  change  in  the  course  of  procedure,  and  that  judgments  thus 
pronounced  would  tend  materially  to  diminish  the  number  of  appeals  to  the  House 
of  Lords,  which  we  hav^  reason  to  know  have  often  been  resorted  to  from  an 
impression  on  the  minds  of  the  parties,  that  the  judgments,  though  not  perhaps 
en'oneous,  had  not  been  pronounced  with  due  consideration." 

842.  Mr.  Horsman.]  With  the  judges  sitting  the  number  of  days  they  do  in  a 
year,  and  the  number  of  hours  each  day  which  we  have  in  this  return,  the  one 
division  sitting  three  hours  and  the  other  two  hours  a  day,  is  it  possible  for  them 
to  get  through  the  cases,  giving  such  a  hearing  of  the  cases  as  they  ought  to 
give  ? — It  would  require  them  to  sit  much  longer  if  they  heard  the  cases  in  the 
way  that  they  should  be  heard,  as  pointed  out  by  the  Law  Commission ;  in  place  of 
sitting  two  hours  a  day,  they  ought  to  sit  four  or  five,  in  order  to  hear  counsel,  if 
required. 

843.  You  have  stated  that  the  judges  come  into  court  ready  to  give  judgment 
upon  reading  the  record,  without  hearing  counsel  at  all? — Very  frequently. 

844.  Is  it  possible  for  a  judge  to  know  the  merits  of  a  case  from  reading  the 
record  ? — Rather  imperfectly ;  there  is  simply  a  statement  of  the  facts,  without 
-any  argument  or  pleading. 

845.  Sir  fV.  RaeJ]  You  say  that  the  judges  do  not  sit  on  Monday ;  is  there  no 
duty  done  on  Monday  ? — The  Court  of  Justiciary  sits  occasionally ;  I  cannot  say 
the  number  of  sittings. 

846.  When  a  cause  comes  into  court  upon  a  reclaiming  note,  are  the  counsel 
who  are  against  the  judgment  heard  first;  is  that  the  practice? — Yes. 

847.  Are  they  much  interrupted  in  that  part  of  the  proceeding,  in  stating  thelir 
objections  to  the  judgment? — Not  much  interrupted;  senior  counsel  is  generally 
heard. 

848.  Supposing  the  court  to  be  satisfied,  upon  hearing  the  counsel  against  the 
judgment,  that  they  have  not  made  out  any  case,  do  you  think  it  necessary  that 
they  should  sit  and  hear  counsel  on  the  other  side  ? — That  is  a  special  case ;  I 
tiiink,  for  the  satisfaction  of  the  parties,  that  a  full  hearing  on  both  sides  is  gene- 
rally required. 

849.  Having  heard  the  whole  upon  one  side,  and  affirming  the  Lord  Ordinary's 
judgment,  would  not  that  satisfy  them  r — If  the  case  was  fully  heard  and  considered; 

850.  Are  you  aware  that  the  House  of  Lords,  having  heard  counsel  for  the 
q>pellant,  sometimes  stop  the  counsel,  without  hearing  any  more  of  the  case  ? — 
I  am  aware  that  such  is  the  case. 

85 1.  Does  that  occasion  dissatisfaction?— I  am  not  aware  that  it  docs. 

852.  Mr.  Horsman.']  In  the  system  which  now  exists,  of  the  judges  perusing 
the  cases  at  home  before  they  come  into  court,  does  it  not  put  it  to  the  option  of 
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any^udge  either  to  read  those  papers  or  npt,  as  he  pleases,  before  he  comes  into 
court  ? — It  may. 

853.  And  if  he  should  not  look  into  those  papers,  it  is  a  difficult  thing  for 
that  to  be  discovered  ? — It  certainly  is,  but  I  would  not  blame  the  judge  for  not 
reading  the  record  previously  to  the  hearing  of  counsel,  if  counsel  were  suffi- 
ciently heard  afterwsurds. 

854.  Is  it  not  considered  that  the  judge  has  a  great  deal  of  time  when  he  is 
not  in  court,  and  which  is  given  him  expressly  that  he  may  read  the  records  out 
of  court  ? — Yes. 

855.  What  is  the  opinion  among  the  public  and  the  profession,  as  to  the 
manner  in  which  the  system  operates,  of  so  much  of  the  work  being  done  out  of 
court  ?— ^The  impression  is  not  very  favourable. 

856.  From  your  own  experience,  should  you  say  that  evidence  appeared  of  the 
judges  coming  into  court  without  having  prepared  themselves  upon  their  cases,  as 
it  was  understood  they  ought  to  do  ? — I  cannot  speak  positively  upon  that 

857.  Sir  W.  Rae.'\  You  think  it  an  advantage  that  the  judges  should  not  be  sa 
fully  prepared  when  they  come  into  court? — Yes;  it  is  apt  to  produce  impa- 
tience in  the  hearing  of  counsel. 

858.  Mr.  Horsman!]  Does  any  part  of  the  dissatisfaction  which  you  have 
stated  exist,  as  to  the  manner  in  which  those  cases  are  disposed  of,  arise  from  an 
impression  that  the  judges  do  not  come  into  court  prepared  as  they  should  be? — 
Perhaps  it  may. 

859.  Have  you  any  doubt  about  that? — ^There  may  be  diflference  of  opinion  a9 
to  this. 

860.  Sir  W.  Rae.^  Then  is  not  the  judge  placed  in  the  unhappy  position,  that 
one  party  thinks  that  he  ought  not  to  read  the  record,  and  the  other  party  thinks 
that  it  is  his  duty  to  do  so  ? — I  think  all  that  would  be  fully  removed  if  "counsel 
were  fully  heard  in  open  court. 

86 1 .  Mr.  Horsman.']  I  am  askiu^  you  of  the  dissatisfaction  which  exists  to  the 
mode  in  which  cases  are  decided;  does  any  part  of  that  arise  from  an  impression: 
that  the  judges  do  not  understand  the  cases  as  they  ought  to  do  ? — It  certainly  does, 
and  I  could  refer  to  evidence  before  the  Law  Commission,  where  such  an  opinion 
is  expressed. 

862.  In  your  opinion,  is  that  dissatisfaction  well  founded;  have  they  good' 
grounds  for  it  ? — To  some  extent. 

863.  Does  that  impression  create  any  part  of  the  distrust  which  you  have  stated 
exists  of  the  decisions  of  the  court? — It  does. 

864.  Your  remedy  for  the  dissatisfaction  which  prevails  in  Scotland,  would  be 
to  have  longer  sittings  and  longer  hearings  in  the  court? — Undoubtedly. 

865.  Mr.  Wallace.']  Coupled  with  that,  a  different  arrangement  of  the  mode 
in  which  counsel  attend  the  court? — That  would  be  a  great  improvement. 

866.  You  have  been  asked  whether  you  think  it  would  be  unfair  to  the  counsel 
to  restrict  them  to  particular  courts;  is  it  not  unfair  to  the  suitors  to  cause  their 
business  to  be  postponed  and  put  off  for  weeks,  and  perhaps  months,  for  want  of 
a  better  arrangement  of  counsel? — :It  is. 

867.  Sir  W.Rae.]  Does  not  that  arise  from  the  eminence  of  the  counsel? — Partly^ 

868.  Mr.  fVallace.]  Does  it  not  arise  from  the  present  system? — Yes. 

869.  Sir  H^.  Rae.l  What  do  you  mean  by  the  present  system,  as  applicable  to 
that  answer  ? — The  mode  in  which  counsel  are  withdrawn  from  the  debates  going 
on  in  the  outer  house  to  the  inner  house,  and  the  way  in  which  counsel  are  some- 
times employed  in  one  court  when  a  case  comes  on  in  the  other  division  at  the 
same  time ;  very  considerable  interruption  and  inconvenience  arise  from  those  cases 
being  brought  on  at  the  same  moment. 

870.  Must  not  that  occur  in  every  country  with  men  of  eminence,  where  more 
than  one  court  meets  at  the  same  time  ? — Yes ;  but  in  England  I  believe  there  is* 
a  bar  attached  to  each  court. 

871.  Mr.  Sei^jeant  Jackson.]  Is  it  possible  that  the  non-attendance  of  counsel  in 
those  cases  can  cause  delay  for  months  ? — Not  so  lonu  as  months. 

872.  Does  it  produce  the  delay  of  weeks?— It  may  ;  it  depends  very  much 
upon  circumstances ;  if  it  is  towards  the  end  of  the  sittings,  then  a  cause  must  be 
put  off  to  the  next  session. 

873.  Then  it  is  only  when  an  interruption  of  that  kind  occurs  towards  the  close 
of  the  session  that  those  delays  occur? — Those  delays  go  on  in  the  ordinary 
sittings. 

874.  Would 
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Mr. 


874.  Would  they  exceed  more  than  a  day  or  two  in  ordinary  cases,  at^the 
beginning  of  a  session  ? — The  delay  might  be  several  days. 

875.  You  stated  in  answer  to  the  chairman,  that  in  your  judgment  the  con-      

stitution  of  a  court  consisting  of  four  members  was  the  most  desirable,  because  in     ^7  Mwch  1S4P. 
cases  of  difference  there  would  be  three  to  one ;  how  would  it  be  in  case  there 

were  two  and  two  ? — If  they  were  divided  two  and  two,  another  judge  is  called 
from  the  outer  house  ;  that  is  provided  by  Act  of  Parliament. 

876.  Then  you  are  always  sure  of  having  a  decision  ? — Yes ;  it  is  provided  by 
Act  of  Parliament  that  one  lord  ordinary  should  go  into  the  division  where  the 
difference  occurs. 

877.  You  have  stated  it  as  a  ground  of  dissatisfaction  in  the  mind  of  4he 
public  with  the  decisions  of  the  Scottish  courts  that  the  judges  come  into  the 
court  having  too  carefully  examined  the  records,  and  having  their  minds  made  up 
4]pon  the  subject ;  did  I  rightly  understand  you  ? — My  statement  had  reference  to 
the  mode  of  hearing  the  case. 

878.  The  information  of  the  judges  who  come  thus  prepared  into  the  court, 
arises  from  a  careful  perusal  of  the  record :  how  is  that  record  constructed ; — is  it 
first  prepared  by  counsel  on  both  sides? — It  is. 

879.  Is  it  then  examined  by  the  judges  to  see  that  it  correctly  states  the  subject- 
matter  of  the  suit,  and  does  not  contain  irrelevant  or  impertinent  matter  ? — It  is. 

880.  Then  by  those  means  it  is  tolerably  well  insured  that  the  record  shall 
present  to  the  minds  of  the  judges  a  true  statement  of  the  subject-matter  of  litiga- 
tion brt  ween  the  parties  ? — Yes,  the  simple  facts  of  the  case. 

881.  Disembarrassed  of  all  argumentation  upon  the  subject? — Yes. 

889.  Do  you  really  conceive  that  a  judge  who  has  mside  himself  master  of  the 
actual  substance  of  the  case  in  litigation  between  the  parties  is  in  a  worse  position 
for  receiving  assistance  from  the  discussion  by  counsel  afterwards,  than  if  he 
came  into  court  with  his  mind  a  perfect  blank  on  the  subject-matter  ? — He  is  not 
IB  a  worse  position,  but  he  may  be  more  unwilling  to  hear  counsel. 

883.  Do  not  you  conceive  that  he  is  in  a  far  better  condition  to  understand  the 
tffgument  of  counsel  on  one  side  and  the  other? — He  may ;  but  it  has  been 
complained  of  as  creating  an  impression  on  the  mind  of  the  judge  previous  to  the 
hearing  of  counsel. 

884.  Does  it  not  strike  your  mind  as  being  a  most  unreasonable  ground  of  com- 
plaint?— There  would  be  no  complaint,  but  the  reverse,  if  the  hearing  of  counsel 
vivd  voce  took  place  afterwards. 

885.  Is  there  not  a  viva  voce  hearing  of  counsel  afterwards  ? — It  is  much  shorter, 
from  the  circumstance  of  the  judge  having  made  up  his  mind  upon  those 
pleadings. 

886.  Is  it  not  shortened  because  the  judge  is  prepared  to  see  what  is  the  real 
point  in  the  case  that  ought  to  be  discussed,  and  the  point  in  the  case  that  does 
not  require  discussion  ?  —Yes ;  but  this  is  not  what  the  Judicature  Act  con- 
templated. 

887.  If  a  man  be  conscious  that  he  is  right  in  the  subject  of  his  suit^  would 
not  such  a  man  conceive  it  to  be  an  advantage  that  a  judge  should  have  thoroughly 
informed  his  own  mind  as  to  what  were  the  real  merits  of  the  question  pending 
b^ween  the  parties  ? — ^Yes. 

888.  Then  the  party  who  was  conscious  he  was  wrong  would  be  rather  dissa- 
tisfied that  the  judge  should  know  too  well  what  the  case  was  ? — It  is  necessary 
that  the  parties  should  be  satisfied,  from  what  takes  place  in  court,  that  his  case 
has  been  properly  understood. 

889.  Then  the  dissatisfied  part  of  the  public  are  the  unsuccessful  suitors.^ — ^That 
might  be  so  in  particular  instances. 

890.  Mr.  Horsman.]  Are  the  public  dissatisfied  with  the  judges  preparing 
themselves  upon  the  case  before  the  hearing,  or  is  it,  that  having  prepared  them^ 
selves  beforehand,  it  makes  them  impatient  in  hearing  the  vivd  voce  pleading? — 
It  is  not  their  perusing  the  record  which  occasions  dissatisfaction,  but  it  is  that 
perusing  of  the  record  makes  them  more  impatient  in  hearing  counsel  afterwards. 

891.  They  come  into  court  with  their  minds  made  up  upon  the  record,  and 
will  not  hear  the  counsel  upon  it  ? — ^That  is  the  complaint. 

892.  That  dissatisfaction  exists  very  generally  among  the  profession  ?— It  does ; 
but  it  is  not  from  the  judge  reading  the  record,  further  than  that  as  it  creates  an 
impatience  in  hearing  the  counsel  afterwards. 

893.  Dr.  Luskington.]  And  it  is  supposed,  in  some  cases,  that  the  judge 
oetther  reads  nor  hears  ? — I  do  not  say  so. 

0.4^  K  894.  Dr. 
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.  .^^  894,  Dr.  Stock.]  Can  you  state  the  particular  division  of  the  court  in  which 

JFi&iam  Waddell.    that  impatience  exists,  more  particularly? — I  cannot  make  any  distinction. 

r  :^ — :  <■•  -  .  895.  Mr.  WcUlac^.]  It  has  been  inquired  of  you  by  Dr.  Lusbington,  whether 

•  97  March  1840.    or  not  the  steps  of  procedure  before  the  lords  ordinary  were  of  that  nature,  that 

by  being  committed  to  other  hands,  the  business  of  the  court  would  be  better  and 

.more  expeditiously  done ;  has   any  question  put  to  you  by  Dr.  Lushington 

changed  your  opinion  with  regard  to  the  procedure  in  those  courts  which  you 

stated  previously  to  this  Committee  ? — It  has  not. 

Mr.  James  Johnston  Darling  called  in ;  and  Examined. 

Mr.  /.  J.  Darting.       gpg^  WHAT  is  your  profession  ? — Writer  to  the  signet. 

"~""~~"^  897.  How  long  have  you  practised  as  writer  to  the  signet? — Since  1824. 

.  898.  Have  you  been  in  any  extent  of  practice  before  the  Supreme  Courts  ?— 
Considerable  practice. 

899.  Have  you  published  or  written  any  work  upon  the  practice  before  those 
courts  ? — I  have  published  two  works  ;  one  on  the  practice  of  the  Court  of  Session, 
and  the  other  directions  to  the  officers  of  the  law  for  executing  their  dutie^^ 
.both  civil  and  criminal. 

900.  Are  you  thoroughly  acquainted  with  the  mode  of  conducting  business 
,both  before  the  outer  house  and  the  inner  house  ? — ^Yes ;  I  think  I  am. 

901.  Mr.  Wallace.']  Is  the  work  upon  the  practice  of  the  courts,  which  you 
have  published,  considered  at  this  time  the  best  reference  by  the  profession  ?—*ft 
is  the  last  published  book,  and  I  believe  it  is  so  considered. 

?i02.  Has  the  business  of  the  Court  of  Session  been  diminishing  or  increasing 
ate  years  ? — Diminishing. 

903.  Have  several  branches  of  business  been  removed  from  that  court? — Yes, 
seveml^very  important  branches,  particularly  that  regarding  freehold  qualifi- 
cations, or  the  right  of  voting  under  the  old  system,  those  questions  occupied  a  great 
deal  of  the  time  of  the  court. 

904.  Those  were  questions  of  feudal  law  r — ^Yes,  difficult  questions  of  feudal 
law  and  conveyancing  constantly  arose. 

905.  Are  there  any  other  branches  of  business,  that,  in  consequence  of  the  late 
Acts  of  Parliament,  have  chiefly  left  the  Court  of  Session  and  been  transferred  to 
the  Sheriflf's  Court  ? — Sequestrations ;  the  greater  part  of  that  business  has  been 
removed  from  the  Court  of  Session  to  the  sheriff. 

906.  Any  other  ? — The  process  of  cessio  bonorum  of  bankrupt  debtors  has  htta 
removed  almost  entirely  to  the  Sheriff's  Court, 

907.  Has  the  institution  of  the  Small  Debt  Courts  and  Circuits  Small  Debt 
Courts  had  any  influence  upon  the  business  of  the  Court  of  Session  ? — I  believe 
it  has  lessened  the  business  of  the  court  to  some  extent ;  though  there  were  not 
many  cases  of  sums  under  8/.  6*.  8rf.  brought  before  the  court,  still  there  were 
some  occasionally. 

908.  Sir  W.  Roe.]  Could  any  case  under  12/.  sterling  come  into  the  Court  of 
iSession? — Yes  ;  it  might  come  by  suspension  or  reduction. 

909.  MT.Wallace.j  Have  you  any  statement  to  produce  to  show  the  decreai^e 
of  business  in  the  Court  of  Session? — Yes,  I  have  prepared  a  statement  showing 
that  the  business  of  the  Court  of  Session  has  been  rapidly  decreasing  since 
the  year  1794. 

910.  Chairman.]  Have  you  prepared  that  statement  purposely  for  this  Com- 
mittee?— I  have. 

911.  Mr.  Wallace.]  From  what  documents  have  you  prepared  it  ? — From  Par- 
liamentary returns  made  by  the  court. 

,  912.  Be  so  good  as  to  read  it? — [The  Witness  read  the  same. — Vide  ilijwn- 
rfirCA.)] 

913  Do  the  lords  ordinary  meet  on  the  20th  of  October  under  the  new  Act  ? — 
No,  Uiey  meet  on  the  1st  of  November. 

914.  To  what  causes  do  you  attribute  the  decrease  of  law  suits,  seeing  that  the 

f general  business  and  population  of  the  country  have  increased  so  much  within  the 
ast  20  or  30  years  ?  —  1  attribute  it  in  a  great  measure  to  there  being  less  spirit  of 
litigation  in  the  country  than  formerly  ;  to  the  decrease  of  the  business  of  the  infe- 
rivr  courts,  and  in  a  great  measure  to  the  expense  and  delav  of  proceedings  in  the 
,  Court  of  Session,   and  the   public   dissatistaction   with   the   manner   in  which 
these  proceedings  are  conducted. 
,915.  Sir  W.  Roe.]  Does  the  fact  of  there  being  a  decrease  of  business  in  the 

inferior 
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mferior  courts  consist  with  your  knowledge  ? — Not  with  my  knowledge,  but  with  Mr.  /.  J.^D^tling. 
the  inforroation  I  have  received  from  practitioners  in   those  courts ;  I  do  not         '    "  * 

practise  in  the   inferior  courts   myself^  so  that  I  do  not  know  it  of  my  own     «7  MttrelMS4o. 
knowledge. 

916.  Mr.  fVallace.']  You  have  stated  your  opinion  that  one  cause  of  decrease 
arises  from  the  circumstance  that  the  spirit  of  litigation  has  decreased  ;  to  what  do 
you  attribute  that  ? — To  the  increasing  intelligence  of  the  public,  and  better  edu- 
cation. 

917.  What  is  the  great  cause  of  delay  in  the  Court  of  Session  ? — ^The  great 
cause  of  delay  is  the  long  vacation  ;  the  court  sits  only  a  very  short  time  during 
the  whole  year. 

918.  How  many  days  in  the  year  do  the  inner  houses  sit  ? — One  hundred  and 
fourteen. 

919.  Can  you  state  to  the  Committee  how  many  days  the  lords  ordinary  sat 
before  the  Act  of  last  year,  by  which  the  salary  of  the  judges  was  raised  ? -7^ They 
sat  frpm  90  to  95  days. 

920*  Does  that  appear  by  the  returns? — No,  it  does  not;  but  it  is  easily, calcu- 
lated from  the  almanack. 

921.  Chairman.]  What  do  you  mean  by  90  to  95  days ;  do  you  mean  to  say 
that  when  they  sit  only  a  portion  of  the  day,  you  reckon  that  us  a  whole  day  ? — 
Whenever  they  ought  to  sit  in  the  court  at  all,  I  count  it  a  day  whether  they  sit 
pr  not,  and  however  short  the  sitting  may  be. 

922.  Mr.  Wallace.]  How  many  days  were  added  to  their  sittings  undent' the 
kte  Act  ?— Twelve. 

923.  Sir  W.  Rae.]  May  they  not  be  more,  if  necessary  ? — I  forget  the  provisions- 
of  the  Act;  there  was  an  Act  to  enable  the  court  to  extend  the  sittings. 

924.  Has  that  Act  been  repealed? — It  has  not. 

925.  Mr.  IVallac^.]  Did  the  court  increase  the  sittings  of  the  lords  ordinary  ?^ 
— ^They  did  for  one  session ;  they  increased  them  for  a  fortnight. 

9>6.  Have  they  increased  them  since? — No,  not  till  the  Act  of  last  year. 

927.  Sir  W.  Rae.]  Does  it  consist  with  your  knowledge,  that  the  Queen  in. 
Council  haa  the  power  to  order  the  judges  to  sit  longer  ? — -Yes. 

928.  And  that  power  has  not  been  exercised  ? — No. 

029.  Mr.  Wallace.]  Has  there  been  an  arrear  of  the  business  before  the  lords 
ordinary  ? — There  has  been  an  arrear  of  the  business,  both  before  the  lords  ordinary- 
and  the  inner  house. 

930.  To  what  do  you  attribute  that  ? — ^The  manner  of  conducting  the  business, 
and  the  long  vacation. 

931.  Sir  W.  Roe.]  Can  you  give  any  account  of  the  amount  of  that  arrear 
lately  ? — I  have  here  a  statement,  showing  the  number  of  causes  ready  for  debater 
but  not  heard,  on  the  1st  of  January  last,  with  the  date  when  the  first  of  those 
causes  was  first  enrolled  in  the  debate  roll. — [The  same  was  delivered  in. — Vide 
AppendLp  (B.)] 

932.  Does  it  not  appear  from  that  return,  that  that  arrear  arises  from  particular 
judges  having  more  business  than  others  ? — They  are  all  in  arrear  together ;  the 
arrear  is  greater  with  some  than  with  others. 

933.  Would  you  describe  any  of  those  judges  as  having  what  you  consider  aln* 
arrear,  except  Lord  Moncreiff  and  Lord  Jeffrey?— Lord  Cockburn  had  three 
causes  enrolled  on  the  18th  of  December  1839,  which  should  have  been  heard, 
on  the  20th. 

034.  Do  you  think  it  necessary  to  extend  the  sitting  of  the  Court  of  Session,  in. 
order  10  enable  that  judge  to  dispose  of  those  three  causes? — No,  not  that  parti-* 
cular  judge. 

935.  Ihen  the  arrear  arises  from  the  particular  judges  there  mentioned  having, 
a  greater  share  of  the  business  which  they  are  not  s^ble  to  discharge  ?—Ceitai}ily, 
from  that  cause. 

Q36.  The  suitors  have  the  choice  of  going  to  which  lord  ordinary  they  please? 
-f-Tbey  have. 

937.  What  is  the  remedy  against  pne  judge  being  overburthened,  whilst 
auother  has  no  business  ? — There  is.qo  remedy  just  now, 

938.  Does  not  that  remedy  itself? — Yes,, it  does  to.  a  certain  extent,  because 
when  suitors  see  particular  judges  so  much  in  arrear  the/ will  resort  to  other 
judges,  as  tbey  have  no  chance  of  their  causes  being  heard  for  a  lottjg  time  before 
those  particular  judges.  , 

Uy45.  K  2  939.  If 
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Mr-  A  J*  Darlimg.       939.  If  you  were  to  extend  the  sittin^vs,  would  not  it  tend  to  do  away  with  thai 
''        remedy  ? — No,  I  do  not  see  how  it  would. 

.«7  March  1840.  g^o.  You  describe  the  state  of  things  at  present  to  be,  that  the  judge  has  not 
the  time  to  decide  causes,  and  therefore  parties  have  found  it  to  their  interest 
to  go  to  another  lord  ordinary ;  if  you  give  that  lord  ordinary  so  many  more 
means  of  doing  his  duty,  will  not  that  remedy  of  going  to  another  lord  ordinary 
eease  ? — Of  course,  if  the  sessions  were  extended,  the  practitioners  would  continue 
to  go  before  the  judge  of  whom  they  had  the  highest  opinion ;  what  prevents 
them  just  now  is  the  long  period  which  must  elapse  before  the  case  can  be 
heard. 

9^11.  Did  you  describe  the  jury  cases  as  cases  in  arrear  ? — They  are  so  described 
here,  as  oases  ready  for  judgment  and  not  heard. 

942.  Cannot  a  case  be  tried  by  jury  in  vacation  i — They  are  generally  tried  ia 
ike  vacation,  immediately  after  the  court  rises. 

943.  Mr.  JVaUaceJ]  Is  that  a  Parliamentary  return  ? — Yes,  it  is. 

944.  Sir  IV.  BxteJ]  How  far  does  your  account  go  back? — To  the  year  1831. 
045.  Do  you  view  that  as  a  large  arrear,  requiring  an  extension  of  the  session  ? 

— (Jertainly,  because  I  do  not  think  there  should  be  any  arrear  at  all. 

946.  Mr.  JVattace!]  How  many  days  do  the  judges  sit  weekly  as  lords  ordinary  ? 
— Four  days. 

947*  Do  you  mean  to  state  to  the  Committee  that  two  days  in  each  week  the 
lords  ordinary  do  not  sit  in  their  courts  ? — Certainjy* 

948.  Do  the  lords  ordinary  sit  even  those  four  days  constantly  in  their  courts, 
or  are  some  of  them  called  away  to  their  duties  in  the  justiciary  and  other  courts  ? 
-—Occasionally. 

949.  Then  occasionally  the  lords  ordinary  are  not  able  even  to  perform  the 
duties  of  their  court  for  four  days  in  the  week  ? — It  seldom  has  happened ;  but  since 
the  extension  of  the  sittings  under  the  late  Act  from  the  1st  of  November  to  the 
12th,  and  from  the  12th  of  March  to  the  20th,  Lord  Moncrieflf  and  Lord  Cock* 
bum  have  been  called  away  from  their  duties  in  the  Court  of  Session  to  the 
Justiciary  Court 

950.  Do  you  attribute  the  delays  occasioned  in  the  Court  of  Session  to  any 
other  causes  than  those  you  have  named  ? — ^There  are  a  great  number  of  causes 
for  the  delay ;  the  induciay  that  is  the  period  between  serving  the  writ  and  the  time 
when  it  is  called  in  court,  are  too  long ;  it  is  27  days  in  ordinary  cases,  and  if  the 
defender  be  out  of  the  country  it  is  60  days. 

951.  Chairman.']  Is  that  period  fixed  by  act  of  sederunt  or  Act  of  Parliament? 
— By  Act  of  Parliament. 

952.  It  cannot  be  altered  without  another  Act  of  Parliament  ?  —  No,  I 
diink  not. 

953.  Mr.  fVaUace.]  When  was  the  making  up  of  records  first  introduced  into 
die  practice  of  the  Scotch  courts  ?—  The  making  up  and  closing  of  records  on  the 
present  system  was  introduced  in  the  year  1825,  but  there  was  always  a  record 
before. 

954.  Are  there  any  duties  imposed  upon  the  outer-^house  judges  that  ought  to 
be  performed  by  the  counsel  and  agents  of  the  parties  r — I  think  the  preparation 
of  teeords  should  be  imposed  upon  the  counsel  and  agents  of  the  suitors,  and  the 
judees  relieved  of  that  duty,  and  many  of  the  motions  might  be  made  before  the 

.  cleri^  and  the  judges  relieved  of  that  duty  also. 

955*  Can  you  explain,  by  giving  a  statement,  the  usual  procedure  in  an 
dtdmary  cause  in  the  outer  house,  from  its  commencement  to  its  decision  by  the 
Lord  Ordinary  ? — Yes,  I  have  a  note  here. 

956.  Be  so  good  as  to  read  it? — [The  Witness  read  the  same. — ^Vide  Jppen-^ 
&r(C03 

957-  Will  you  read  the  extract  from  the  report  of  the  Law  Commission  to 
which  you  refer? — [The  Witness  read  the  same. — Vide  Appendiv  (D.)] 

958.  Does  the  experience  which  you  have  had  in  the  court  cause  you  to  believe 
that  those  opinions  expressed  by  the  law  Commission  are  well  founded  ? — I 
think  BOw 

959.  And  that  their  adoption  would  be  useful  in  practice  before  those  courts  ^ 
— Certainly. 

960.  Were  the  lords  ordinary  relieved  of  the  duties  to  which  you  have  referred 
in  the  preparaticm  of  records  and  hearing  of  motions,  would  it  enable  them  to 
decide  more  causes  ? — No  doubt  of  it ;  it  would  save  a  great  deal  of  their  time. 

q6i.  Would 


Digitized  by 


Google 


ON  SUPREME  COURTS  OP  JUDICATURE  IN  SCOTLAND.    77 


S7  Marcb  1840 


961.  WooW  this  saving  of  the  time  of  the  fudges  be  to  a  considerable  extent?  Mr.  /.  7.  tktfUng. 
—  It  would  save,  I  should  think,  about  a  third  or  fourth  of  the  time  that  they  sit 
in  court 

962.  Has  your  attention  been  directed  to  the  First  and  Second  Reports  of  the 
Law  Commission,  Scotland,  and  to  the  evidence  given  upon  it,  upon  which  these 
reports  were  founded  ? — Yes,  1  have  directed  my  attention  to  it 

963.  Have  you  examined  those  reports  carefully  ? — Yes,  I  have  perused  them. 

964.  Then,  generally  speaking,  do  your  opinions  concur  with  those  expressed 
by  the  Commissioners  themselves,  and  by  the  professional  gentlemen  they  exa- 
mined, in  regard  to  the  duties  of  judges  in  the  preparing  of  records  and  hearing  of 
motions  ? — ^They  do. 

965.  Can  you  refer  the  Committee  to  the  passages  to  which  you  particularly 
point  ? — The  passage  I  have  given  in  is  one  of  them. 

966.  Are  there  any  more  ? — There  are  several  more  in  the  evidence  of  wit- 
nesses ;  here  is  the  evidence  of  Mr.  Patrick  Shaw,  which  I  have  taken  out ;  it  refers 
to  motions.     \The  Witness  read  the  same. — Vide  Appendix  (E. )] 

967.  May  not  the  Court  of  Session  exercise  very  large  powers  by  acts  of 
sederunt  ? — Yes,  at  least  they  have  been  in  the  practice  of  doing  it 

968.  Is  there  any  limit,  of  which  you  are  aware,  to  their  power  of  regulating 
the  forms  and  proceedings  of  the  court,  unless  those  are  limited  by  Act  of  Par- 
liament?— ^They  cannot  alter  by  act  of  sederunt  any  regulations  laid  down  by 
Act  of  Parliament,  but  other  forms  they  may  regulate. 

969.  All  forms,  except  those  regulated  by  Act  of  Parliament,  may  be  regulated 
by  diem  ? — I  conceive  so,  certainly. 

970.  Would  the  recommendations  of  the  Law  Commission  require  an  Act  of 
Parliament  ? — Not  the  whole  ;  but  so  far  as  the  preparation  of  the  record  &e^ 
thw  would  ;  I  do  not  conceive  there  is  any  thing  which  prevents  the  court  irona 
auraorizing  the  clerks  of  court  to  call  the  motion-roll. 

971.  Or  the  counsel  ? — The  counsel  appear  for  the  parties. 


LuruB,  SO''  die  Martii,  1840. 


MEMBERS    PRESENT  ! 


Mr.  Ewart 

Sir  Charles  Grey. 

Sir  Robert  Harry  Inglis. 

Mr.  Serieant  Jackson. 

Dr.  Lusnin^n. 


Dr.  Stock. 
Mr.  Wallace. 
Sir  William  Rae. 
Lford  Teignmouth. 


The  Hon.  FOX  MAULE  in  the  Chair. 


idT.J.J.DarKng. 


Mr.  James  Johnston  Darling  called  in  ;  and  further  Examined.  '  / , 

972.  Mr.  fFallace.]  IN  your  last  examination  you  referred  to  the  First  asd 
Second  Reports  of  the  Scotch  Law  Commissioners ;  have  the  recommendations^  oi 
those  Commissioners  for  the  improvement  of  the  proceedings  in  the  Court  of  Ses4     90  March  1840. 
sion  been  carried  into  effect  ? — Not  all  of  them. 

973.  How  long  have  their  reports  been  before  the  public  ? — ^The  first  six  years,  " 
and  the  other  five. 

974.  In  your  opinion,  has  the  time  anticipated  by  the  Law  Commission  arrived 
for  relieving  the  lords  ordinary  of  the  task  now  imposed  upon  them  in  the  adjust-/ 
ment  of  records  ? — I  think  so. 

075.  Might  not  this  be  facilitated  bv  relieving  them  of  the  useless  labour  of 
calling  the  hand-roll  ? — I  think  it  might. 

97b.  Is  the  time  of  the  Scotch  judges  much  taken  up  by  petty  details  on  un*. 
important  matters  which  might  be  easily  and  advantageously  managed  by  inferior, 
hands  ? — I  think  it  is. 

977.  Is  it  your  opinion  that  suitors  and  the  profession  generally  are  satisfied 
with  the  procedure  in  the  outer  house  under  the  existing  forms? — I  believe  they 
are  better  satisfied  with  the  proceedings  in  the  outer  house  than  in  the  inner  house ; 
but  I  do  not  think  they  have  much  satisfaction  with  the  proceedings  of  the  outer 
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}AT.X}j^DarUng.  Ij0i?8e^  M  I  observe  that  a  great^roportioii  of  the  indgmeiits  of  the  lords  ordinary 
-T — r:"r7—_      are  brbvigbt  upder  the  review  of^tbe  inner  bouse,  ai^  that  that  proportion  ha« 
30  Mkich  i840-    been  increasing  of  late  years. 

- ,    £^78..  Are  those  the  grounds  of  your  opinion  ? — Certainly. 

979-  Chairman,']  Then,  if  such  is  your  opinion^  are  the  Committee  to  under- 

j^tand  that,  in  consequence  of  this  increase  of  appeals  to  the  inner  house,  the 

business  of  the  inner  house  has  increased  of  late  years  ? — No,  it  has  not. 

^  oSb,  Mr.  Serjeant  Jackson.]  What  is  the  meaning  of  the  banderol!? — It  is  the 

iii^U  of  motions  for  orders  to  give  in  papers  and  incidental  proceedings  in  the 

,981.  Dr, -StocA.]  You  mean  the  list  of  causes  heard  on  a  particular  day? — 
There  are  two  rolls ;  one  is  called  the  debate-roll,  where  the  cause  is  fully  heard^ 
4md  the  other  the  roll  of  motions  to  be  allowed  to  revise  papers,  and  so  on* 

,   982.  And  is  that  called  the  hand-roll  r — Yes,  the  hand-roll,  x^r  the  motion*n>lL 
..   083.  Mr.  Serjeant  Jjc/c^dn.]  Is  a  great  deal  of  time  occupied  in  calling  this' 
roll? — It  occupies  the  lords  ordinary  an  hour  or  two  each  day,  sometimes  less;' 
it   depends  upon  the  number  of  motions;  some  of  the  judges  will  have  two» 
three^  four,  or  five,  and  others  20,  30  or  40,  particularly  towards  the  end  of  the* 
^ssioiu 

984.  Does  it  take  an  hour  or  two  to  call  those  ? — Forty  motions  could  not  be* 
called  in  less  thnn  two  hours. 

.  985.  When  you  speak  of  calling  the  hand-roU,  you  mean  hearing  those  motions 
contained  in  the  roll.^ — Yes. 

^  ^f^&*  You  would  divest  the  judges  of  the  hearing  of  those  motions? — Not 
entirely ;  but  I  would  divest  them  of  hearing  them  when  they  were  unopposed ; 
a  great  proportion  are  unopposed. 

987.  What  you  call  motions  of  course? — Yes. 

988.  What  are  those  details  that  you  have  spoken  of  as  occupying  so  much 
,                         time  r—  For  example,  ordering  the  condescendence  to  be   revised,  and   ordering 

{inswers  to  be  given  in,  and  a  great  number  of  other  details  which  are  not  op- 
posed that  could  be  easily  disposed  of  by  an  inferior  officer. 

989.  Mr.  fVallace.]  Have  you  any  table  to  prove  the  number  of  cases  brought 
under  the  review  of  the  inner  houses  ? — I  have, 

990.  Chairman.^  Whence  is  that  table  taken  ? — From  the  Parliamentary 
returns. 

991.  Is  the  extract  you  are  about  to  read  a  partial  extract  from  the  Parlia- 
mentary returns,  or  is  it  an  extract  showing  for  a  consecutive  number  of  years  the 
number  of  appeals  in  each  year  taken  from  the  outer  to  the  inner  house  ? — It 
shows,  fifst,  the  number  of  final  judgments  pronounced  from  the  year  1819  to  the 
year  1823,  both  inclusive;  the   number  of  reclaiming  petitions   against   those 

judgments  for  two  years  1822  and  1823,  being  the  only  two  years  that  are  men- 
tioned in  the  report;  it  is  Parliamentary  Report  1824,  No.  241,  page  236  ;  then 
I  have  taken  the  last  five  years  from  1835  to  1839,  both  inclusive,  from  the 
ainnual  returns  which  are  made  to  Parliament  under  the  authority  of  the  Act 
31  Will.  4,  c,  69. 

'  992-  Why  have  you  prepared  that  table,  omitting  to  go  through  the  regular 
return  from  year  to  year  in  showing  the  number  of  cases  appealed  from  the  outer 
to  the  inner  house? — ^There  are  no  returns  at  all  after  the  year  1823  to  the  year 
1831,  and  I  took  those  from  1819  to  1823,  as  being  the  last  five  years  in  the 
report  of  1824;  and  I  took  the  last  five  years,  from  1835  to  1839,  inclusive^  as 
Veing  the  last  five  years  in  the  annual  returns. 

Y./Q93«  Mr.  Wallace.]  The  number  of  final  judgments  in  the  outer  house,  and 
Jii^ga^ed  causes  pronounced  by  the  lords  ordinary  in  the  five  years  from  1819  to 
;i^823  waa  as  follows,  as  appears  by  the  Parliamentary  Report  1824,  No.  24 It 
pa^e  236  i  1819,  1,421  ;  1820,  1,481 ;  1821,  1,305;  1822,  1,628;  1823, 1,288, 
g^bowing  a  total  of  7,123,  and  an  annual  average  of  1,424  cases;  is  this  an  accu- 
rate return?— It  is.  * 

^994.  The  number  of  reclaiming  petitions  against  the  judgments  of  lords  ordi- 
joary  gjven  in  the  two  divisions  in  two  years,  to  wit,  1821-2,  and  1822-3,  was,  to 
^^^-4.wK^vi^l^"»^^  to  the  s^c:ond  division,  392,  together,  740>  or  370  annu- 
a^y ;  ,so  that  onerfpurth,  or  25  per  cent,  of  the  decisions  of  the  lords  ordinaiy 
ap]>eajr  ta  have  been^jsubmitted  to.  review  ;  is  that  correct  ?— It  is. 

995.  The  number  of  final  judgments  pronounced  in  litigated  cases  by  Ipcds 
ordinary  in  the  outer  house,  in  the  five  ye^rs  beginning  with  1835  to  1839,  jvas 
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as  follows:  1835,649;  1836,710;   1837,600;    1838,607;    1839,  699;  toge-   Mr.  J.A2Vr%. 
thieir,  3,165 ;  the  annual  average  being  633,  cr  less  ^A^mone-Aa/jTof  the  jtidgtnehts    ■""■:•  —   -    -  ^ 
pronounced  in  the  corresponding  period  of  five  years  from  1819  to  1823,  which    3oM«Tctj8|©. 
was  1,424;  is  this  an  accurate  return  ? — It  is.  -^-^       -,    . 

996.  By  the  Judicature  Act,  6th  of  George  4,  passed  in  1825,  reclaiming 
notes  were  substituted  for  reclaiming  petitions.  The  number  of  reclaiming  notes 
presented  against  judjgments  of  the  Lords  in  the  course  of  the  five  years  183^  tt> 
1839,  both  inclusive,  was,  in  1835,  fii'st  division  178,  second  division  188,  total 
366;  1836,  first  division  246,  second  division  188,  together  434  ;  1837,  223, 
233,  456  in  all ;  1838,  first  division  174,  second  153,  327  in  all;  1839,  l53 
and  171,  together  355.  These  appear  to  be  taken  from  the  annual  xetum  td 
Parliament ;  they  are  1,938  in  all,  or  showing  an  annual  average  of  387 ;  ts  that 
correct? — It  is. 

997.  Thus  it  would  appear  from  this  return  that,  whereas  before  the  year  1824 
only  one-fourth  of  the  judgments  of  the  lords  ordinary  were  submitted  to  review, 
-61  per  cent,  of  them  are  now  brought  under  review,  showing  that  of  late  ytors 
the  suitors  have  not  been  so  well  satisfied  as  formerly  with  the  judgments  in  the 
enter  house ;  is  that  your  opinion  ? — It  is^» 

998.  Are  the  suitors  and  the  profession  generally  satisfied  with  the  manner  in 
which  debates  are  heard  in  the  outer  house  ? — No  ;  they  complain  very  much  of 
the  manner  in  which  counsel  are  interrupted,  and  the  tedious  and  piecemeal  nian* 
ner  in  which  debates  are  heard.  * 

999.  What  do  you  mean  by  the  piecemeal  manner? — ^They  are  heard  partly 
at  one  time  and  partly  at  another^  not  all  at  once  continuously. 

1000.  Do  you  mean  that  debates  are  broken  off  by  counsel  being  called  away  ? 
~Yes. 

1001.  What  is  the  cause  of  this  interruption  ? — ^The  inner  houses  sitting  at  the 
same  time  with  the  lords  ordinary,  and  the  inner  houses  having  the  power  to  call 
away  the  counsel  from  the  lords  ordinary  to  their  own  courts. 

1002.  Is  that  frequently  done?— Yes,  constantly. 

.  1003.  How  many  judges  and  separate  courts  are  sitting  at  the  same  time?-^ 
Two  inner  houses  and  four  lords  ordinary,  and  also  the  jury  clerks  generjilly. 

1004.  Do  the  same  counsel  practice  in  all  those  courts?— They  do. 

1005.  When  a  case  is  called  and  the  counsel  are  not  able  to  attend,  is  it  custo- 
mary for  the  counsel  to  return  the  fees  paid  to  them  ? — No,  it  is  not. 

1006.  Has  any  remedy  occurred  to  you  to  obviate  the  interruptions  experienced 
by  the  lords  ordinary  in  hearing  debates  ?— If  the  counsel  would  divide  themselves 
into  counsel  for  the  inner  and  counsel  for  the  outer  houses,  it  would  have  a  consi- 
derable effect.  r" 

1007.  Have  the  judges  the  power  of  proceeding  to  hear  and  determine  cases 
without  submitting  to  postponement  on  account  of  the  absence  of  counsel  ?— Cer- 
tainly they  have;  as  far  as  the  inner  house  is  concerned  they  have  done  it  by  act 
of  sederunt. 

J 008.  What  rule  has  been  laid  down  by  act  of  sederunt?  [The  Witness  referred 
to  a  &oofc.] 

1009.  To  what  are  you  referring  ? — An  act  of  sederunt  of  the  lltb  July  1825; 
I  find  that  this  rule  was  re-enacted  on  the  12th  of  November  f825,  and  again  on 
the  11th  of  July  1838 ;  the  words  are  the  same. 

1016.  Do  the  judges  of  the  inner  house  require  counsel  to  leave  the  outer  house 
bar  on  pui*pose  to  attend  their  bar  ? — Yes. 

1011.  Is  it  by  virtue  of  an  act  of  sederunt  that  the  inner  house  meet  at  11 
o'clock  ? — ^Yes. 

1012.  Is  it  by  act  of  sederunt,  or  how  is  it,  that  the  roll  of  causes  for  the  day 
in  the  inner  house  is  regulated  ?— It  is  regulated  by  the  presidents  of  the  divisions 
without  an  act  of  sederunt ;  the  presidents  of  each  division  instruct  their  clerks 
to  put  oat  what  number  of  cases  they  think  profier. 

1013.  May  not  the  president  of  each  division  direct  that  ai  sufficient  number 
of  causes  should  be  set  down  for  hearing  to  occupy  the  court  for  the  whole  dayt 
— Certainly  he  may. 

1014.  If  the  presidents  of  the  divisions  were  to  put  in  the  roll  a  soffici^t 
Bumber  of  causes  to  occupy  the  court  for  six  hours  a  day,  and  if  the  quantity  of 
{)apers  to  be  read  were  not  to  exceed  the  present  amount,  how  much  more  busi- 
ness, in  your  opinion,  could  the  judges  overtake  ? — ^They  would  do  more  than 
double,  1  think. 
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Mr.  J.J.  Darhng.      1015.  Can  the  judges,  under  an  act  of  sederunt,  change  the  hours  of  the  court 

'  -      meeting  ? — Yes,  they  can. 

jo March  1840.         loiD.  What  advantages  would  arise  from  their  changing  the  present  hour? — 

I  do  not  know  that  any  advantages  would  arise,  unless  there  was  some  other 

change  made. 

1017.  Could  tJhe  inner  houses  be  directed  to  meet  at  nine  o'clock? — Yes,  they 
might. 

1018.  If  a  division  of  counsel  were  to  take  place,  and  the  senior  counsel  were 
to  attach  themselves  to  the  Court  of  Review,  would  that  be  a  matter  of  conve* 
nience  to  the  profession  generally,  and  a  saving  of  expense  to  the  suitors? — It 
would ;  it  would  save  expense,  and  great  delay  and  inconvenience,  certainly ;  it 
would  prevent  the  debate  and  business  in  the  outer  house  being  interrupted  in 
the  way  that  it  is  at  present. 

1019.  Would  such  an  arrangement  be  beneficial  to  the  junior  members  of  the 
bar  ? — I  have  no  doubt  it  would. 

1020.  Would  such  an  arrangement,  in  your  opinion,  be  agreeable  tothebench^ 
the  agents  and  suitors  ? — I  think  it  would  be  highly  agreeable  to  alL 

1021.  Do  the  jury  clerks  insist  peremptorily  on  me  attendance  of  counsel  and 
agents  for  the  preparation  of  issues? — ^They  do. 

1022.  At  what  hour  is  that  done? — Generally  about  12  o'clock  or  1  o'clock. 

1023.  Is  not  that  the  most  busy  hour  of  the  day  ? — It  is. 

1024.  Under  whose  authority  do  the  jury  clerks  meet  at  12  o'clock? — I  rather 
think  it  is  by  their  own  authority  ;  I  do  not  think  there  is  any  act  of  sederunt 
upon  the  subject. 

1025.  Is  there  any  Act  of  Parliament  for  it? — No,  none. 

1026.  In  practice  is  it  found  highly  inconvenient  that  the  jury  clerks  should 
meet  at  12  o clock? — It  is  found  highly  inconvenient,  certainly. 

1027.  Would  it  expedite  the  business  of  the  other  courts,  if  a  more  convenient 
hour  were  fixed  for  the  framing  of  issues  ? — It  certainly  would ;  it  would  also 
expedite  the  framing  of  the  issues  themselves,  because  it  is  very  difficult  to  get 
^eoior  counsel  to  attend  at  the  time  of  the  framing  of  the  issues. 

1028.  Could  not  this  inconvenience  be  obviated  by  act  of  sederunt? — Yes,  it 
might ;  and  I  suppose  it  could  be  done  by  the  simple  direction  of  the  president  of 
the  court. 

1020.  Under  the  present  mode  of  framing  issues  in  Scotland,  is  much  expense 
and  delay  incurred  ? — Yes,  there  is  a  great  expense  and  delay. 

1030.  Does  that  create  public  dissatisfaction  generally  ?— Of  course. 

1031.  Do  not  a  great  many  questions  arise  at  present  on  points  of  form  in  the 
courts  ? — They  are  very  numerous  indeed. 

1032.  Do  tnese  questions  occupy  the  time  of  the  court  more  than  formerly  ? 
-*^Much  more. 

1033.  Does  the  frequency  of  such  questions  add  to  the  dissatisfaction  you  have 
spoken  of? — No  doubt  of  it,  to  a  great  extent. 

1034.  It  has  been  given  in  evidence  before  this  Committee  that  more  than 
2,000  questions  have  arisen  in  point  of  form  since  the  passing  of  the  Act  in 
1825 ;  is  that  yx>uc  belief? — Many  more,  I  should  think. 

1035.  Do  you  mean  to  state  many  more  than  2,000? — Yes. 

1036.  Have  not  these  questions  of  form  been  settled  at  the  expense  of  the 
uitors  ? — They  have. 

1037.  Can  you  inform  the  Committee  at  what  average  cost,  perhaps,  each 
of  those  questions  have  been  so  settled? — I  should  suppose  10/.  each  side,  20/. 
each  point 

1038.  Do  you  mean  to  say  that  the  interpretation  of  the  Judicature  Act,  and 
the  acts  of  sederunt,  which  have  been  passed  to  carry  the  provisions  of  that  Act 
into  effect  have  cost  40,000/.  to  the  suitors  in  the  Court  of  Seasbn  ? — The  Judi* 
cature  Act  and  other  Acts  of  Parliament,  and  acts  of  sederunt  regulating  the 
proceedings  before  the  court,  I  have  no  doubt  have  cost  that. 

1039.  Seeing  that  so  many  questions  of  form  are  now  settled,  will  not  thatxe- 
Iteve  the  business  of  the  courts,  and  the  occupation  of  the  judges  ?— To  a  certain 
extent,  but  new  points  are  constantly  arising ;  the  Acts  that  were  passed  last 
ytar  and  the  year  before  have  raised  a  number  of  points  already. 

ID40.  What  Acts  do  you  speak  of  ?— Acts  of  Parliament  principally. 
1041.  In  the  course  of  your  practice  as  an  agent  before  the  court,  have  you 
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found  great  difficulty  in  making  your  clients  understand  why  the  decision  of  their  Ur.'j.J.  Darling. 
case  on  the  merits  should  be  postponed,  in  order  that  doubtful  points  of  form  may  ' 

be  tried  and  settled  at  their  expense  ? — I  have  always  found  great  difficulty,  and    3o  March  1840. 
never  could  make  them  understand  why  such  points  should  be  settled  at  their 
expense,  or  why  their  cases  should  be  delayed  on  that  account. 

1042.  Chairman.]  Have  you  never  been  able  to  explain  it  to  them  ?— I  have  ex- 
plained it  to  them,  but  they  never  could  see  why  they  should  be  at  the  expense  of 
interpreting  acts  of  sederunt  and  Acts  of  Parliament. 

1043.  Mr.  Serjeant  Jackson.]  Must  not  questions  necessarily  arise  in  the  con- 
struction of  Acts  of  Parliament? — ^Yes;  but  some  of  the  questions  are  so  frivo- 
lous that  parties  cannot  understand  the  use  of  trying  them  at  all. 

1 044.  Dr.  Stock.]  Are  not  costs  given,  when  frivolous  questions  are  raised, 
against  the  parties  raising  those  frivolous  questions  ? — Yes. 

1045.  Mr.  Seijeant  Jackson.]  Do  you  conceive  it  to  be  possible  for  any 
arrangement  to  be  made  by  the  judges  which  will  preclude  the  parties  and  their 
counsel  from  raising  questions  upon  Acts  of  Parliament  relied  upon  in  the  course 
of  the  cause  ?— I  wish  to  give  a  specimen,  as  that  will  be  more  intelligible  to  the 
Committee. 

1046.  Is  it  not  an  inevitable  consequence  of  carrying  on  business  in  the  judi- 
cial department  that  questions  should  arise  on  the  construction  of  Acts  of  Par- 
liament ?  — Clearly. 

1047.  How  is  it  possible,  by  any  regulation  of  the  court  to  prevent  such  ques- 
tions being  raised  ? — I  am  going  to  explain  how  they  could  do  it.  Here  is  an 
Act  for  instance,  **  An  Act  to  amend  the  Law  of  Scotland  in  matters  relating  to 
Personal  Diligence,  Arrestments  and  Poindings."  Now,  one  of  the  enactments, 
section  32,  is  as  follows,  "And  be  it  enacted,  that  the  extracts  of  citations,  deliver- 
ances, schedules  and  executions  may  be  either  printed  or  in  writing,  or  partly 
both,  and  that,  excepting  in  the  case  of  poindings,  more  than  one  witness  shall 
not  be  required  for  service  or  execution  thereof."  Now  a  question  has  arisen  under 
that  Act,  whether  in  serving  an  inhibition  one  witness  is  sufficient,  considering  thai 
an  inhibition  is  not  a  personal  diligence  or  an  arrestment,  or  a  poinding ;  the 
court,  if  they  chose,  by  act  of  sederunt,  could  explain  that,  and  state  whether 
they  include  inhibitions  or  not. 

1048.  Sir  C.  Grret/.]  Has  the  question  arisen  more  than  once? — ^The  ques- 
tion has  arisen  once  or  twice  in  the  outer  house,  but  I  do  not  know  whaJt 
decision  has  been  given ;  and  the  same  question  has  been  raised  three  or  four 
times,  in  regard  to  summonses,  because  a  summons  to  call  a  party  into  court  is  not 
a  personal  diligence,  neither  is  it  an  arrestment  nor  a  poinding. 

1049.  Dr.  Ltishington.]  How  could  the  Court  of  Session  explain  that? — By 
act  of  sederunt. 

1050.  Could  they  give  an  explanation  of  an  Act  of  Parliament  by  an  act  of 
sederunt  ? — They  have  always  been  in  use  to  do  so. 

105K  Before  any  question  has  been  raised  upon  it  or  discussed  by  counsel  ?-^ 
I  think  so,  when  they  see  an  ambiguity  in  the  Act. 

1052.  Is  it  the  custom  of  the  Scotch  judges  to  dispose  of  that  ambiguity 
before  the  difficulty  occurs  in  the  course  of  practice  and  the  objection  is  talcen  ? — 
They  do  it  by  act  of  sederunt,  without  waiting  till  the  case  is  raised  for  judgment. 

1053.  Siri2.  H.  Inglis.]  The  Committee  understood  that  it  was  so  far  from 
being  the  practice  of  the  court  to  adopt  the  course  which  you  now  suggest,  that 
you  made  it  a  matter  of  complaint  that  they  had  not  done  it  and  thereby  encou- 
raged litigation ;  is  not  that  the  construction  the  Committee  are  authorized  to  draw 
from  your  last  questions  and  answers? — The  court  have  not,  by  act  of  sederunt, 
explained  the  meaning  of  that  section  of  the  Act  in  such  a  manner  as  to  prevent 
the  questions  being  raised  whether  it  includes  the  diligence  of  inhibition,  ai^ 
also  ordinary  summonses,  or  is  confined  to  personal  diligence. 

1 054.  Then  it  is  not  the  practice  of  the  Court  of  Session  by  act  of  sederunt  to 
give  d priori  constructions  of  an  Act  of  Parliament  prior  to  a  case  arising  in  which 
such  a  question  might  arise  ? — It  is  the  practice ;  we  have  here,  for  instance.  '*  Aii 
Act  for  diminishing  delay  and  expense  in  Advocations  and  Suspensions  in  the 
Courtof  Session  in  Scotland,  10th  of  August  1838,"  on  the  24th  of  December 
1838,  they  made  an  act  of  sederunt  explaining  it.  ,  / ' 

1055.  Do  you  mean  the  Committee  to  understand  that,  in  reference  to  an  Act 
of  Parliament  not  vesting  specially  a  discretion  in  the  Court  of  Session,  they 
^sumed  such  discretion  and  gave  a  construction  to  an  Act  of  Parliament  prior  to 
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Mr.  J.  J.  DarUng.  any  case  arising  in  which  their  decision  might  be  invoked  ? — They  have  always 
'  been  in  the  habit  of  making  regulations  regarding  the  business  of  the  court  and 

30  March  1840.    proceedings  without  any  special  authority. 

1056.  The  questions  lately  put  to  you  have  had  reference,  not  to  the  business 
of  the  court,  but  to  abstract  constructions  of  Acts  of  Parliament,  in  reference  to 
matters  which  might  come  before  the  court  as  between  party  and  party,  but  which 
did  not  come  before  the  court,  and  the  non-decision  of  which  by  the  Court  of 
Session  has  been  in  your  previous  answers  made  a  matter  of  complaint  against  the 
court ;  is  that  the  case  in  reference  to  your  former  answers  ? — Certainly,  the  court 
should  explain  the  law  on  points  of  form,  and  state  what  they  mean  to  hold  as  law 
in  future. 

1057.  Are  the  Committee  to  understand  that  you  hold  it  to  be  within  the  com- 
petence of  the  judges  of  the  Court  of  Session  to  give  authoritative  interpretations 
of  Acts  of  Parliament  prior  to  the  question  arising  in  which  that  interpretation  is 
invoked  by  suitors  ?-^They  have  been  in  the  practice  of  explaining  the  law  on 
points  of  form,  both  Acts  of  Parliament  and  the  common  law,  before  the  question 
arose. 

1058.  Chairman.']  Do  you  mean  to  say  that  it  has  been  the  practice  of  the 
judges  of  the  Court  of  Session  to  give  a  judicial  opinion  upon  an  Act  of  Parlia- 
ment affecting  the  common  law,  before  any  questions  relative  to  that  Act  of 
Parliament  have  been  argued  before  them  ? — Yes ;  and  they  have  been  in  the 
habit  of  altering  the  law  altogether,  by  introducing  proceedings  contradictory  to 
Acts  of  Parliament — inconsistent  with  the  provisions  of  Acts  of  Parliament. 

1059.  Mr.  Serjeant  Jackson.']  Before  any  question  has  arisen  upon  those  Acts  ? 
-  -Yes ;  they  altered  the  law  with  regard  to  the  removal  of  tenants  from  their 
possessions  in  1756. 

1060.  Before  any  question  arose  in  court? — ^Yes;  they  made  a  new  system 
altogether  of  removing,  contradictory  to  one  that  had  been  previously  laid  down 
by  Act  of  Parliament. 

1061.  Dr.  Stock.]  Has  there  been  any  recent  example  of  that  interference  with 
Acts  of  Parliament? — There  has  not  been  so  much  interference  of  late  years. 

1062.  Chairman.]  The  last  interference,  to  your  knowledge,  took  place  in  1756  ? 
— Yes. 

1063.  From  what  took  place  in  1756,  you  have  given  a  general  opinion  that 
it  is  the  habit  of  the  Court  of  Session  by  act  of  sederunt  to  alter  the  law  as  laid 
down  by  Parliament? — From  what  took  place  in  1756,  and  previously;  the 
powers  of  the  court  have  never  been  restricted  by  statute. 

1064.  Mr.  Serjeant  Jackson.]  Are  you  sure,  in  that  instance  of  1756,  the 
court  took  upon  itself  to  do  that  by  act  of  sederunt,  without  any  question  having 
arisen  upon  the  construction  of  the  Act  of  Parliament  in  question  ? — They  altered 
the  system  of  procedure  in  removals. 

1065.  Dr.  Ltishington.]  In  point  of  fact,  in  former  tinies  was  not  the  power 
of  the  Court  of  Session,  with  respect  to  making  acts  of  sederunt,  considered  to 
be  much  larger  than  at  present  ? — Certainly  it  was ;  but  that  power  has  never 
been  restricted  by  Act  of  Parliament. 

1066.  Dr.  Stock.]  You  have  given  it  as  your  opinion,  that  a  good  deal  of 
litigation  might  be  avoided  if  the  judges  would  make  acts  of  sederunt  explaining 
matters  of  practice  arising  out  of  Acts  of  Parliament ;  do  not  you  think  that  that 
system  would  be  liable  to  this  inconvenience,  that  the  acts  of  sederunt  itself  might 
stand  in  need  of  explanation,  and  give  rise  to  even  more  questions  than  the  Act 
of  Parliament? — No  doubt,  if  it  was  not  properly  made. 

1067.  The  Act  of  Parliament  fails  in  that  particular,  and  we  cannot  presume 
that  the  Legislature  will  be  less  accurate  than  the  Court  of  Session  r — But  the 
blunder  might  be  observed  by  the  judges  of  the  court,  although  it  did  not  strike 
the  Legislature. 

106S.  Have  you  known  any  instance  where  an  act  of  sederunt,  made  to  explain 
an  Act  of  Parliament,  has  been  subject  itself  to  grave  doubts  ? — Certainly,  it  is 
very  usual. 

1069.  Mr.  Serjeant  JflcAr^on.]  Have  vou  in  Scotland  a  code  of  general  rules 
governing  the  practice  of  the  court  ? — ^here  are  acts  of  sederunt  which  regulate 
the  proceedings  in  the  court  for  300  years  back. 

1070.  Do  not  a  large  number  of  qviestions  arise  upon  those  rules  of  practice  ? 
— A  very  great  number  indeed. 

1071.  You  propose  to  diminish  litigation  upon  these  questions  by  making  acts 
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of  sederunt  for  the  purpose  of  interpreting  the  law ;  would  diat  not  have  rather  Mr.  /•  J.  Barling. 
a  contrary  eflfect? — Where  an  obvious  blunder  or  omission  had  taken  place,        ■ 
or  there  was  an  ambiguity,  it  would  prev«it  litigation  to  declare  by  act  of  sede-     S®  March  1840, 
rant  what  was  the  true  meaning. 

1072.  Sir  22.  H.  Inglis.']  Do  you  mean,  that  the  Court  of  Session  are  to  judge 
of  what  they  call  an  obvious  omission  of  an  Act  of  the  entire  Legislature,  and . 
supply  such  omission  at  their  own  discretion  ? — Here  is  a  specimen  of  it,  done  two 
years  ago  :  "  The  6ffice  of  the  keeper  of  the  records  of  the  Court  of  Session  and 
die  keeper  of  edictal  citations  having  been  disjoined  by  the  said  statute,  Ist  and 
2d  Victoria,  chapter  118,  it  is  hereby  declared,  that  all  citations  against  per^ 
sons  forth  of  Scotland  shall  be  made  at  the  office  of  the  keeper  of  edictal  citations, 
notwithstanding  that  the  Record  Office  of  the  Court  of  Session  is  mentioned 
in  the  said  schedule,  number  one,  annexed  to  the  said  Act  1st  &  2d  Victoria, 
chapter  114,  and  the  Act  6th  Geo.  4,  chapter  120.'* 

1073.  You  mean  that  this  discretion,  whatever  it  may  have  been,  was  exercised 
by  the  Court  of  Session,  not  being  given  to  them  by  the  Act  itself  which  you  have 
quoted,  that  it  was  assumed  by  them  without  any  such  authority  ? — It  was  as- 
sumed by  them.  The  Act  of  Parliament  declared  that  the  citation  should  be  left 
in  one  office,  and  the  Court  of  Session  declared  by  act  of  sederunt  that  it  was  to 
be  left  in  another. 

1074.  Mr.  Serjeant  Jackson.]  Did  the  Act  give  them  authority  to  do  that? 
— It  gave  them  authority  to  carry  the  Act  into  effect,  but  they  have  not  done 
that. 

1075.  You  have  given  that  as  an  instance  of  the  court  taking  upon  itself  by 
act  of  sederunt  to  supply  omissions  in  an  Act  of  Parliament  ? — Yes,  and  to  ex- 
plain an  ambiguity  or  correct  a  blunder ;  it  appears  to  be  an  instance  of  that. 

1076.  Dr.  Stock."]  Was  not  that  made  necessary  by  the  exigence  of  the  public 
business,  inasmuch  as  those  citations  must  issue  from  some  office  or  other,  and  the 
other  office  which  the  Act  of  Parliament  mentions  had  ceased  ? — No,  it  was  trans- 
ferred to  a  different  officer. 

1077.  Was  there  not  a  necessity  for  making  some  rule  on  the  subject? — No,^ 
<aie  officer  might  receive  the  citations  as  well  as  the  other. 

1078.  Mr.  Seneant  Jackson.]  Antecedent  to  passing  the  Act,  it  would  appear 
that  those  two  officers,  the  keeper  of  the  record  and  the  keeper  of  edictal  citations, 
were  one  and  the  same  officer? — Yes. 

1079.  ^^d  ^^^*  Ac^  separated  them  ? — Yes. 

1080.  Then  it  was  necessary  to  allocate  with  one  of  those  officers  the  duty  of 
receiving  citations,  and  the  act  of  sederunt  did  that  ? — Yes,  but  the  office  of 
keeper  of  records  still  existed. 

io8i.  But  even  so  it  was  right  that  the  citation  should  issue  from  one  certain 
office  ? — ^Yes  j  I  do  not  object  to  the  act  of  sederunt  itself,  but  it  proves  that  they 
exercised  the  power  I  said  they  possess. 

1082.  Sir  R.  H.  Inglis.]  Have  you  read  the  Act  of  the  1st  &  2d  of  Victoria, 
chapter  118,  section  &? — I  have.  {The  Witness  produced  the  Act,  and  the  33d 
section  was  read,  as  follows:]  "And  be  it  enacted,  thait  the  Court  of  Session  shall 
be  and  is  hereby  empowered,  from  time  to  time,  from  and  after  the  passing  of  this 
Act,  to  make  such  further  regulations  by  act  of  sederunt  as  the  said  court  may 
deem  meet  for  the  purpose  of  carrying  into  effect  the  purposes  of  this  Act,  and  of 
duly  apportioning  the  business,  and  regulating  the  duties  to  be  performed  by  the 
several  clerks  and  officers  of  court,  and  also  for  the  purpose  of  regulating  any 
additional  duties  which  the  court  may  think  fit  to  require  to  be  performed  by  any 
of  the  judges*  clerks,  and  which  regulations  such  clerks  and  officers  shall  be 
respectively  bound  to  observe,  without  any  claim  to  further  remuneration ;  and 
the  said  court  may  meet  for  the  above  purposes  during  vacation,  as  well  as 
during  session,  and  may  alter  and  amend  such  regulations  from  time  to  time : 
provided  also,  that  within  fourteen  days  from  the  commencement  of  every  future 
Session  of  Parliament,  there  shall  be  transmitted  to  both  Houses  of  Parliament 
copies  of  all  acts  of  sederunt  passed  under  the  powers  herein  given." 

1083.  Having  heard  that  section  read,  do  you  think  that  the  judges  exercised 
any  other  than  the  discretion  specially  conferred  upon  them  by  Act  of  Parlia- 
ment in  making  the  act  of  sederunt  to  which  you  have  called  the  attention  of  the 
committee? — Perhaps  they  did  only  exercise  the  discretion  given  them. 

1084.  Then  the  instance  you  have  given  of  the  judges  exercising  the  power 
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Mr.  J.  J.  Darling,  beyond  the  law,  was,  in  point  of  fact,  the  exercise  of  a  discretion  confided  to  them 

by  the  law  ? — No  doubt  by  that  Act. 

30  March  1840,  1085.  Mr.  Serjeant  Jackson.']  Which  you  would  propose,  by  way  of  improve- 
ment in  the  existing  administration  of  the  law  of  Scotland,  would  be  to  take 
matters  back  again  to  the  state  in  which  they  were  in,  and  prior  to  1756? — I  am 
not  aware  that  the  judges  have  ever  been  restrained  from  making  acts  of  sederunt 
to  regulate  matters  of  practice. 

1086.  1  understood  you,  in  your  answer,  before  the  Act  of  Parliament  was  read, 
to  have  conveyed  to  the  Committee  that,  in  your  judgment,  it  would  be  desirable 
for  the  judges  to  take  up  Acts  of  Parliament  and  put  a  construction  upon  them 
before  questions  arose  in  court  upon  the  construction  of  those  Acts  ? — I  think 
it  would  be  an  advantage  to  explain  ambiguities  in  Acts  of  Parliament. 

1087.  Sir  R.  H.  Ingiis.]  Your  former  answer  had  reference,  not  to  the  settle- 
ment of  points  o(  practice  under  the  law,  but  to  supplying  omissions  or  defects  in 
the  actual  law ;  do  you  wish  to  retain  that  opinion  ?—  Omissions  and  ambiguity,  in 
points  of  form  were  the  words  I  used. 

1088.  Mr.  Wallace.']  Is  the  Court  of  Session  in  the  habit  of  revising  the  acts 
of  sederunt  annually,  or  at  any  stated  periods  ? — ^No,  they  are  not. 

1 089.  You  have  stated  that  those  acts  go  back  a  great  many  years ;  so  far  as 
you  know,  have  they  ever  been  revised  and  consolidated  by  the  court  itself? — 
They  never  have;  that  is,  the  whole  body  never  has;  particular  acts  have  been 
revised  and  consolidated. 

1090.  Are  those  acts  of  sederunt  communicated  to  the  profession  and  the  pub- 
lic before  bein^  passed  ? — They  used  to  be  communicated  at  one  time ;  but  the 
late  acts  of  sederunt,  I  think,  have  not. 

7091.  You  mentioned  in  your  former  evidence  that  one  of  the  causes  of  the 
decrease  of  business  in  the  Court  of  Session  is  the  expense  ;  how  do  you  propose 
to  diminish  this  expense  ? — If  the  preparation  of  the  records  and  the  hearing  the 
motion-roll  were  taken  from  the  lords  ordinary,  as  I  proposed,  it  would  have 
considerable  effect  in  diminishing  expense. 

1092.  Mr.  Serjeant  Jackson.]  Do  you  apprehend  that  could  be  done  by  act  of 
sederunt,  or  would  it  require  an  Act  of  Parliament  ? — Perhaps  the  calling  of  the 
motions  may  be  done  by  act  of  sederunt,  but  an  alteration  in  the  preparation  of 
the  records  would  require  an  Act  of  Parliament. 

1093.  Mr.  Wallace.]  Does  the  present  practice  of  giving  remits  to  accountants 
cause  delay  and  expense  ? — Yes. 

1094.  Could  the  present  mode  of  remitting  to  accountants  be  altered  by  act  of 
sederunt? — ^Yes,  I  think  it  could. 

1095.  Sir  R.  H.  Inglis.]  A  large  portion  of  the  latter  questions  and  answers 
have  proceeded  upon  an  understanding  on  the  part  of  the  Committee  that  you 
alleged  as  a  complaint  to  the  existing  constitution  or  practice  of  the  Court  of 
Session,  that  they  entertained  frivolous  points  in  respect  to  the  construction  of  Acts 
of  Parliament ;  do  you  think  that  any  alteration,  whether  by  Act  of  Parliament 
or  by  act  of  sederunt,  can  prevent  suitors  raising  questions,  which  the  court  may 
regard  as  frivolous,  and  as  therefore  a  consumption  of  their  time,  which  in  this 
case  is  the  time  of  the  country  ? — They  may  not  be  entirely  able  to  prevent 
suitors  from  raising  frivolous  points ;  but  they  may  diminish  the  power  of  suitors 
to  rai^e  frivolous  points. 

1 096.  Can  they  so  diminish  the  power  of  suitors  to  raise  frivolous  points,  except 
by  an  alteration  of  the  common  law  of  the  land  ? — They  have  been  in  the  habit  of 
altering  the  common  law  of  the  land  to  that  extent. 

1097.  You  have  given  an  instance  in  the  year  1756,  and  you  stated  that  your 
own  recollection  does  not  supply  you  with  any  later  instance ;  are  the  Committee 
to  understand,  that  you  still  mean  to  say,  that  since  the  year  1756  this  power  of 
the  Court  of  Session  to  narrow  the  questions  which  the  common  law  has  left  open 
has  not  been  exercised  ? — I  do  not  at  present  recollect  any  other. 

1098.  Sir  W.  Rae.^  As  explanatory  of  the  answer  which  you  made  in  re- 
giard  to  the  court  having  altered  the  Act  of  the  1st  &  2d  Victoria,  by  act  of 
sederunt,  I  wish  to  ask,  prior  to  the  passing  of  that  Act,  where  were  the  edictal 
citations  recorded  ? — At  the  Record  Office. 

1099.  ^^  ^^^t  under  Act  of  Parliament? — Yes. 

1 1 00.  The  Act  of  Ist  &  2d  of  Victoria  abolished  the  office  of  keeper  of  records, 
did  it  not^ — N?>,  it  removed  it  to 

1101.  Are 
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1101.  Are  you  aware  that  these  are  the  words  of  the  Act:  "Be  it  enacted,  Mr.  J.  J.  Darling. 

that  the  office  of  keeper  of  records,  established  by  the  said  Act  passed  in  the  55th  — ^ — 

year  of  the  reign  of  his  Majesty  King  George  the  Third,  shall  be  and  the  same  is  3o  March  1840- 
hereby  abolished,  and  the  duties  of  the  office  shall  be  performed  by  the  principal 

extractor  and  his  assistant,  with  the  aid  of  a  clerk  ?" — 1  understand  that  the  office 
had  been  transferred  to  the  extractor. 

1 102.  Did  the  clause  provide  for  any  other  office  in  which  the  deed  should  be' 
recorded  ? — It  provided,  that  "  the  duties  of  the  office  shall  be  performed  by  the 
principal  extractor  and  his  assistant,  with  the  aid  of  a  clerk,  in  case  it  shall 
appear  to  the  said  principal  extractor  to  be  proper  and  necessary  to  appoint  such 
clerk,  who  shall  receive  such  salary,  not  exceeding  100  /.  per  annum,  as  shall  be 
fixed  by  the  said  principal  extractor,  and  no  fees  shall  hereafter  be  received  by 
any  person  performing  the  duties  of  the  said  office/*  Nothing  is  specifically  there 
stated  as  to  the  office  at  which  the  edictal  citations  should  oe  left ;  it  is  stated, 
that  the  duties  of  the  office,  one  of  which  was  the  receiving  edictal  citations^ 
should  be  performed  by  the  principal  extractor  and  his  assistant ;  now  the  court, 
by  act  of  sederunt,  transfers  those  duties  to  another  officer  in  the  face  of  the  Act 
of  Parliament. 

1103.  Clause  33  having  authorized  the  court  "to  make  further  regulations, 
by  act  of  sederunt,  for  carrying  into  effect  the  purposes  of  this  Act,  and  duly 
apportioning  the  business  and  regulating  the  duties  to  be  performed  by  the 
several  clerks  and  officers  of  the  court,"  do  you  consider  that  the  court  were  not 
sanctioned  in  specifying  the  office,  the  clause  itself  having  specified  no  office,  and 
then  transferring  to  that  office  the  duties  connected  with  the  registering  of  those 
deeds  ? — It  appears  to  me  that  this  Act  gave  the  duties  of  receiving  the  edictal 
citations  to  the  principal  extractor,  and  that  the  court  took  these  duties  from  that 
officer  and  gave  them  to  another. 

1104.  Does  not  the  power  to  equalize  the  duties,  in  section  23,  sanction  the 
court  in  making  the  act  of  sederunt? — I  have  great  doubt  whether,  because  they 
have  power  to  regulate  duties,  they  could  take  the  duties  from  one  officer  and 
transfer  them  to  another ;  it  does  not  appear  to  me  that  that  is  carrying  the  pur- 
poses of  the  Act  into  efiect 

1105.  Is  it  not  more  convenient  that  those  documents  should  be  registered  in 
the  register-house  ? — It  is  not ;  both  offices  are  in  the  register-house. 

1 1 06.  Sir  R.  H.  Inglis.']  Does  not  the  phrase,  "  duly  apportioning  and  regu- 
lating the  duties  to  be  performed  by  the  several  clerks  and  officers  of  the  court," 
fully  sustain  the  judges  of  the  Court  of  Session  in  the  distribution,  to  which,  in 
the  first  instance,  you  called  the  attention  of  the  Committee,  as  an  instance  of 
their  making  the  law  instead  of  interpreting  it  ? — I  do  not  think  that  this  Act  of 
Parliament  gave  the  Court  of  Session  the  power  to  transfer  the  duties  of  one 
officer  to  another. 

1107.  Mr.  Serjeant  JacA:^on.]  Does  it  not  expressly  give  authority  to  "duly 
apportion  and  regulate"  the  business  transacted?— Certainly;  here  are  different 
ofiices  mentioned  in  this  Act,  the  office  of  extractor,  and  the  office  of  keeper  of 
the  minute-book :  1  say  that  this  Act  of  Parliament  does  not  entitle  the  court  to 
make  the  keeper  of  the  minute-book  the  extractor,  or  the  extractor  the  keeper 
of  the  minute-book,  and  yet  that  is  regulating  the  duties. 

1 108.  Dr.  Stock.']  What  construction  do  you  put  upon  the  words  '*  apportion 
and  regulate  *'? — I  do  not  think  it  was  in  the  power  of  the  court  to  alter  the  Act. 

1109.  Mr.  Wallace.^  Do  you  consider  it  to  be  necessary  to  retain  the  rule, 
that,  with  a  few  exceptions,  all  summonses  and  defences  shall  be  printed  in  the 
outset  of  the  cause? — No,  I  do  not  think  that  they  should  be  printed. 

1110.  Is  there  not  much  unnecessary  printing  by  the  judges  of  the  inner 
bouses  in  this  way  ? — The  unnecessary  printing  is  principally  in  the  outer  house. 

1111.  Are  many  complaints  made  upon  this  subject? — Yes,  there  are  some 
complaints  made,  certainly. 

1112.  Sir  ^.  iioe.]  In  case  parties  go  to  the  inner  house,  will  not  those 
.printed  cases  be  wanted  ? — Yes;  but  many  do  not  go  to  the  inner  house. 

1113.  Is  the  expense  of  printing  very  high  ? — Four  or  five  or  six  pounds. 

1114.  If  not  printed  there  would  be  copies  made  ? — Yes. 

1115.  That  would  add  to  the  profits  of  the  practitioners? — No  doubt  it  would. 

1116.  Mr.  Serjeant  «Azci^on.]  Is  printing  or  writing  several  copies  the  more 
expensive? — It  depends  upon  the  number;  printing  is  more  expensive  than 
making  all  the  copies  that  would  be  needed  at  the  outset  of  the  cause. 

^45.  L3  1117-  How 
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1117.  How  many  copies  are  generally  necessary  to  be  printed  ? — It  is  usual 
to  print  40  or  50. 

1118.  It  being  necessary  to  have  40  or  50  copies  ? — No,  it  is  not  necessary  to 
bave  more  than  three  or  four  copies. 

iiig.  Sir  it.  H.  Inglis.]  Is  it  a  rule  in  printing  in  Scotland,  that  the  press  for 
250  copies  is  the  same  as  the  press  for  one  copy ;  are  you  aware  of  the  fact  being 
so,  either  in  England  or  in  Scotland,  with  respect  to  typography? — I  understand 
the  expense  of  setting  up  of  the  types  is  the  same  whether  it  is  intended  to  print 
260  copies  or  100  copies  or  one  copy. 

1120.  In  other  words,  if  any  print  be  necessary,  the  number  of  copies  takea 
by  the  press  under  250  is  necessarily  a  matter  of  indifference,  with  the  exceptioa 
of  the  mere  cost  of  paper  ? — ^Yes,  and  of  the  throwing  off  the  impression.  I  do 
not  understand  it  is  the  rule  in  Scotland  not  to  make  a  charge  for  throwing  off  the 
impression. 

1121.  If  any  copies  be  required  in  manuscript,  of  course  they  are  paid  one  by 
one? — Yes. 

1122.  Sir  fr.Rae.']  The  saving  would  arise  in  cases  that  were  not  carried  to 
the  inner  house  ? — Yes. 

1 1 23.  Do  not  you  think  that  there  would  be  some  convenience  to  the  Lord 
Ordinary  in  reading  a  printed  paper  instead  of  a  written  copy  ? — Yes ;  but  he  has 
to  read  the  condescendence  and  answers  in  manuscript ;  and  I  do  not  see  why  the 
other  papers  should  be  printed  any  more  than  those. 

1124.  What  may  be  the  average  expense  of  printing  those? — I  do  not  know  ; 
I  should  suppose  five  or  six  pounds  in  general  for  printing  the  summons  and 
defences. 

1125.  Sur  IL  H.  IngUs.']  What  would  be  the  expense  of  making  the  copies  ia 
manuscript  of  the  same  paper,  the  printing  of  which  would  cost  five  or  six  pounds  ; 
if  you  required  20  copies  in  print,  what  would  be  the  expense  of  making  them  in 
manuscript? — It  would  be  much  more  expensive  to  make 20  copies  in  manuscript ; 
but  we  do  not  need  so  many. 

1126.  What  number  do  you  require  ? — Four  would  be  sufficient  in  general. 

1127.  What  would  be  the  expense  of  making  four  transcripts  of  a  paper,  which 
in  print  would  cost  five  or  six  pounds  ? — I  thir^  it  would  cost  about  two  pounds. 

1128.  Mr.  Wallace.}  Are  jury  trials  very  expensive  in  the  Supreme  Courts? 
—They  are. 

1129.  Is  the  danger  of  being  involved  in  a  jury  trial  one  of  the  causes  of  the 
decrease  of  business  before  the  Court  of  Session  ? — ^1  should  think  so. 

1130.  Sir  JV.  Roe.}  Supposing  the  proof  is  taken  by  commission,  is  not  that 
attended  with  great  expense  r — It  is. 

1131.  Can  you  venture  to  say  that  the  expense  attending  that  mode  of  proof  is 
less  than  the  expense  of  trial  by  jury? — I  do  not  know  that  it  was  much  less ; 
but  the  expense  in  that  case  did  not  come  on  all  at  once,  as  it  did  in  jury  trials ; 
people  eould  afford  to  pay  20  /.  or  30  /.  a  year  for  carrying  on  a  case,  when  they 
could  not  pay  150/.  at  once;  but  it  is  not  merely  the  expense  of  jury  trials,  but 
it  is  the  dissatisfaction  with  trials  by  jury. 

1132.  Mr.  Serjeant  Jackson.']  Who  makes  the  advances  of  money  in  the  pro- 
gress of  causes  ? — The  attorney. 

1133.  Then  it  is  an  inconvenience  to  the  attorney  to  have  to  advance  those 
large  sums  ? — Yes,  and  to  the  parties ;  the  attorney  has  to  ask  them  for  money 
during  theprogress  of  the  cause. 

1 134.  The  former  course  of  proceeding  was  much  more  dilatory  ? — Much  more. 

1135.  Therefore  more  of  the  time  of  the  court  was  occupied  in  that  dilatory 
course  of  proceeding  than  in  the  present  ? — ^Yes,  and  in  reading  the  printed  proo& 
the  time  of  the  court  was  occupied. 

1 136.  Did  not  that  also  aggravate  the  expense? — No,  the  time  of  the  court  the 
suitor  does  not  pay  for. 

1 137.  Must  not  he  pay  his  counsel  and  the  writer  to  the  signet  whom  he  em- 
ployed ?— He  did  not  give  his  counsel  and  agent  so  high  fees  as  ne  did  injury  trials. 

1138.  Mr.  Wallace.}  There  is  no  such  thing  as  those  commissions  now;  they 
are  done  away  with  ? — Yes ;  except  in  consistorial  causes. 

1 139.  Was  the  dissatisfaction  with  the  mode  of  taking  proof  by  cornmissioli  so 
exceedingly  great  that  it  was  complained  of  throughout  the  country  ? — Yes,  it 
was  much  complained  of  in  inferior  courts,  where  it  is  still  practised. 

1140.  And  the  trial  by  jury  is  universally  unpopular  ? — Yes. 

1141.  The  expense  is  one  cause  of  the  unpopularity  ? — Certainly  it  is. 

1142.  Were 
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1142.  Were  the  preparation  of  causes  removed  from  the  lords  ordinary,  might   Mr.  J.  J.  Darlmg. 

not  the  business  of  preparing  records  proceed  during  vacation? — Certainly  it       

might.  30  March  1840. 

1 143.  So  that  when  the  court  met,  there  would  be  little  else  for  the  judges  to  do 
than  hear  debates  ? — Certainly. 

1 144.  Would  not  this  abridge  the  labours  of  the  judges  greatly  ? — It  would  to 
a  considerable  extent* 

1145.  Sir  W.  Roe.]  Are  the  agents  very  anxious  about  doing  business  in  the 
vacation  generally  ? — Yes,  I  think  they  are  willing  to  do  business  at  any  time. 

1146.  Do  the  leading  agents  not  leave  Edinburgh  during  the  vacation  as  well 
as  other  people  ? — Some  of  them  do,  but  not  during  the  whole  vacation,  or  any 
thing  like  it, 

1 147.  Mr.  fFaUace.]  Do  the  agents  ever  leave  Edinburgh  so  long  as  they  can 
find  employment  ? — I  do  not  think  any  of  the  agents  ever  remain  out  of  Edin- 
burgh during  the  whole  vacation. 

1148.  Mr.  Serjeant  Jacfcson.]  That  is,  they  return  to  Edmburgh  when  Ae  ses- 
sion  approaches,  in  order  to  make  preparation?— They  go  away  for  a  month  or 
two,  but  not  for  four  months. 

1 149.  Sir  C.  Grey.']  You  require  the  assistance  of  counsel  to  make  up  those 
Records  ? — Yes. 

1 150.  Are  you  sure  of  getting  them  in  the  vacation?— Yes ;  there  are  always 
some  counsel ;  there  are  plenty  of  counsel  in  town. 

1151.  Mr.  Wallace.]  Does  not  the  length  of  the  vacations  create  a  very  consi- 
derable dissatisfaction  throughout  the  country? — Certainly  it  does. 

1152.  Would  it  be  desirable  that  the  sittings  of  the  court  should  be  very  con- 
siderably lengthened  ? — I  think  so. 

1153.  Would  not  this  enable  the  court  to  give  greater  despatch  to  business  ? — 
It  woidd,  certainly. 

1154.  Would  it  not  diminish  the  arrears  which  at  present  exist? — Certainly  ft 
would. 

1155.  Sir  W.  Rae.]  To  what  extent  do  the  arrears  in  the  Court  of  Session 
require  that  the  length  of  the  session  should  be  increased  ?— The  second  division 
is  at  this  moment  nearly  a  month  in  arrear ;  they  have  as  much  business  as  they 
can  do  between  the  20tn  of  May  and  17th  of  June,  both  dajrs  inclusive,  beyond 
the  mere  routine  business  of  motions,  and  so  on.  Tlie  first  division  has  business 
from  the  20th  of  May  till  the  1 1th  of  June. 

1 156.  What  is  that  taken  from  ? — From  the  roll  which  is  put  out  for  the  sum- 
mer session. 

1157.  May  not  some  causes  take  more  time  than  others? — The  second  division 
have  causes  put  out  for  each  sederunt  day  from  the  20th  of  May  to  the  17th  of 
June. 

1 1 58.  Mr.  Wallace.]  Does  that  appear  from  the  records  of  the  court  ? — It  does. 

1159.  ^irW.Rae.]  Have  you  examined  the  returns  before  Parliament,  as 
to  the  extent  of  arrears  annually  given  ? — Yes. 

1160.  Do  they  bear  you  out  in  that  extent  of  arrear  ? — 1  have  prepared  a 
table  showing  the  arrears,  with  the  exception  of  1834,  and  they  appear  to  bear  me 
out  completely. 

1161.  Mr.  ITfl/tece.]  Read  the  table. 

\Tbe  Witness  read  the  same^  asfollems:^ 

^  Table  showing  the  Arrears  of  Bosiness  in  the  Court  of  Session  tm  the  Ist  of  January  in 
each  of  the  following  Years,  made  up  from  the  Annual  Retains  to  Pariiameot. 

I.  Outer  House. 
Causes  ready  for  Debate  but  not  heard,  and  Cases  at  Avizandum* 

Debute. 


1832  -  -  •  146    -  -  -  -  da  -  -  -  '^  209 

1883  -  -  -  184    -  -  -  -  66  -  -  -  -  239 

*   1834  .-..----.  ^-.-.- 

1835  -  -  -243-  -  -  -40  -  -  -  -  289 

1836  -  -  -  J146    -  -  -  -  6  -  -  -  -  161 

1837  -  .  -  47    -  -  T  r  ^2  -  -  -  =^  <«► 

1838  -  .  74    -  .  *  .  20  -  -  -  -  -94 

1839  -  --  146  .  .  12  -  -  -  f.  166 

1840  -  -     161    -  -  -  -  24  -  -  -  -  176 

0^5.   *  L4  U.  Inner 
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Ur.J.J.DarHng. 


;jo  Marchi840. 


II.  Inker  Houses. 
Number  of  Causes  ready  for  Judgment,  exclusive  of  Jury  Causes. 

First  Division.  Second  Division. 


1832  - 

1833  - 

1834  . 
1836  - 

1836  - 

1837  - 

1838  - 

1839  - 

1840  - 


17 
17 


42 
42 


59 
59 


40 
80 
47 
39 
29 
48 


15 
19 
44 
34 
25 
30 


55 
99 
91 
73 
54 
78 


When  the  inner  houses  rose  on  the  11th  March  1840,  the  first  division  had  as  much  busi- 
ness as  to  occupy  its  time  from  the  20th  May  to  the  11th  June ;  and  the  second  division  had 
as  much  business  as  it  could  despatch  between  the  20th  May  and  the  17th  June." 

1162.  Chairman.^  What  do  you  mean  by  jury  causes ;  do  you  mean  that  they 
form  any  part  of  the  arrear  ? — A  few  causes  that  were  ready  for  trial  by  jury. 

1 1 63.  Mr.  Wallace.'\  For  what  period  has  the  Crown  the  power  of  extending, 
the  sitting  of  the  court  ? — One  month  each  year  by  the  Act  1  Will .  4,  c.  69. 

1 164.  Vo  you  conceive  this  month  to  be  sufficient  to  enable  the  court  to  get 
through  its  business? — No,  I  think  it  too  little. 

'1165.  Has  this  power  of  extension  by  the  Crown  been  ever  exercised  as  it 
r^ards  the  inner  houses  ?— Never. 

1166.  Has  it  been  exercised  with  regard  to  the  outer  ))ouses  ? — I  think  it  was 
exercised  once  in  order  to  extend  the  sittings  of  the  Liord  Ordinary  for  a  fortnight. 

1 167.  What  has  been  the  effect  of  extending  the  sittings  under  the  Act  wnicb 
empowers  the  Crown  to  alter  the  commencement  of  the  sittings  from  the  12th  to 
the  1st  of  November,  and  from  the  12th  to  the  20th  of  March ;  that  appears  te- 
be  an  extension  of  six  sitting  da3rs  in  November  and  the  same  number  in  MarcB, 
or  12  court  days  in  all  ? — This  extension  is  not  made  by  the  Crown,  but  under, 
the  late  Act  of  Parliament  which  raised  the  judges'  salaries. 

1168.  What  has  been  the  effect  of  that  ? — To  diminish  the  arrears  to  a  certain 
extent. 

1169.  ^^*  Stock.l  Has  it  been  made  by  the  judges  themselves? — No;  the 
Act  of  Parliament  which  enabled  the  Crown  to  extend  the  sittings  was  the 
1st  Will.  4 ;  last  year  the  Act  which  increased  the  salaries  of  the  judges  extended 
the  sittings. 

1 1 70.  Mr.  Wallace.']  Is  there  any  appearance  now  of  this  extension  of  time 
being  sufficient  to  remove  the  arrears  of  the  lords  ordinary  ? — No. 

1171.  Is  it  in  any  way  calculated  to  remove  the  arrears  of  the  inner  houses? —  - 
No,  it  is  rather  calculated  to  increase  the  arrears  of  the  inner  houses,  by  bringing 
in  business  from  the  lords  ordinary. 

1172.  As  it  appears,  from  the  statement  you  have  made,  that  the  business  of 
the  court  has  fallen  off  nearly  one-third  of  late  years ;  do  you  think  the  numben 
of  judges  might  be  diminisned  without  inconvenience  ?: — I  certainly  do ;  not 
only  has  the  business  been  diminished,  but  the  forms  of  practice  nave  been 
very  considerably  simplified,  whereby  the  judges  are  enabled  to  do  more 
business.  . 

1173.  Looking  at  the  business  which  the  courts  have  now  to  perform  and  that 
which  they  used  to  have  to  perform,  I  wish  to  be  informed  how  many  judges  there 
were  in  the  Court  of  Session  during  the  latter  part  of  the  last  century  and  the 
earlier  part  of  this? — ^There  were  15. 

1174.  Was  it  ever  considered,  when  the  business  of  the  court  got  into  arrear, 
that  there  were  too  few  judges  ?-^— Never. 

1175.  Did  you  ever  hear  of  any  proposal  to  augment  their  number? — No,  I 
never  heard  of  any  such  proposal. 

1176.  Was  any  proposal  ever  made  to  diminish  their  number? — Yes,  it  was. 

1 1 77.  Can  you  produce  evidence  of  this  ?-— There  was  a  Bill  which  was  intro- 
duced into  Parliament  in  the  year  1785,  by  Sir  Ihty  Campbell,  then  Lord  Advo- 
cate of  Scotland. 

1178.  Have  you  reason  to  believe  the  number  "  ten  '^  was  really  intended  to 
be  inserted  in  the  blanks  in  the  Bill  ?— I  believe  so. 

1179.  You  express  your  belief  to  the  Committee  that  the  number  "  ten  "  was^ 
the  number  intended  to  be  inserted  in  that  blank  ?«— I  do. 

1180.  Suppose- 
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1 1 80.  Suppose  the  sittings  of  all  the  pdges  were  extended  two  months  longer,  Mr.  J.  J.  Darihig. 
uxkd  the  lords  ordinary  relieved  of  the  duty  of  preparing  causes  and  hearing      * 
motions,  and  the  inner  house  reduced  to  a  mere  court  of  review  by  getting  rid  of    30  Miurch  1840. 
the  summary  applications,  and  that  the  inner  judges  were  enabled  to  meet  at 

nine  instead  of  eleven  o'clock,  by  the  counsel  dividing  themselves  into  inner  and 
outer  house  counsel  so  as  to  confine  themselves  to  those  separate  courts,  and  that 
the  courts  sat,  as  in  England,  for  six  and  seven  hours  a  day,  instead  of  about  two, 
as  at  present,  how  many  judges  could  be  dispensed  with? — I  think  four  judges 
could  be  dispensed  with  ;  one  of  the  inner  houses. 

1181.  Is  it  the  opinion  of  a  considerable  portion  of  your  brethren  that,  with 
such  changes  as  you  have  proposed,  the  court  might  be  reduced  to  nine  judges  ?— ^ 
Yes ;  I  understand  there  is  a  considerable  proportion  of  the  agents  of  the  court 
who  are  of  that  opinion. 

1182.  Have  you  any  evidence  to  quote  in  support  of  the  opinion  you  have 
now  expressed? — I  find  in  the  Appendix  of  the  Second  Report  of  the  Law  Com- 
missioners of  Scotland,  at  page  17,  the  opinion  of  Mr.  Daniel  Fisher,  who  has 
had  more  experience  as  a  law  agent  in  the  Court  of  Session  than  any  other 
person  now  living,  which  is  to  this  effect ;  ^*  My  opinion  therefore  is,  that  the  court 
should  be  reliev^  entirely  of  all  petitions  and  incidental  applications  in  the  first 
instance,  and  should  never  be  called  upon  at  all  until  the  cause^  whatever  may  be 
its  nature  or  in  whatever  form  it  may  originate,  shall  be  ripe  for  bearing  counsel 
with  a  view  to  judgment ;  in  short,  every  cause  coming  before  the  court  should 
be  concluded  so  far  as  preparation  is  concerned ;  all  those  summary  applications 
should  therefore  come  in  the  first  place  before  the  ordinary  ;  the  court  at  present 
do  nothing  but  order  intimation  and  order  answer  to  be  put  in,  which  may  as  well 
be  done  by  an  ordinary  ^  if,  after  intimation,  no  answers  are  put  in,  the  Lord' 
Ordinary  may  either  dispose  of  the  application,  or^  if  the  authority  of  the  whole 
court  is  requisite,  his  lordship  can  report  it  as  at  present  at  the  foot  of  the  clerk's^ 
table.  Were  the  court  relieved  of  all  the  kind  of  business  to  which  I  have  alluded, 
and  their  time  and  attention  exclusively  devoted  to  the  giving  of  judgments  in 
causes  fully  prepared,  then  I  am  of  opinion  that  one  court  would  be  perfectly 
sufficient  for  the  disposal  of  the  whole  number  of  causes  coming  into  court" 

1 183.  Supposing  the  judges  were  reduced  to  nine,  four  to  sit  as  a  court  of 
review  in  one  chamber,  and  five  as  lords  ordinary,  as  at  present,  how  could  a 
majority  be  procured  in  the  Court  of  Review,  in  the  event  of  the  judges  of  that 
court  being  equally  divided  in  opinion  ?— Just  as  at  present,  by  calling  in  a  lord 
ordinary. 

1 184.  Sir  W.  Rae.]  Is  that  the  law  at  present? — ^The  law  at  present  is,  that  in 
case  of  an  equality  of  division,  the  Lord  Ordinary  who  decided  tiie  case  in  the 
outer  house  is  called  in. 

1 185.  Are  you  sure  of  that  ? — I  think  so ;  that  seems  to  be  the  provision  of  the 
statute  1  &  2  Geo.  4,  c.  38,  s.  3,  which  has  not  been  repealed. 

1186.  Mr.  Waliace.]  Supposing  the  taking  away  of  four  judges  was  consi- 
dered too  great  a  reduction,  might  not  the  number  of  judges  of  the  inner  house  be 
reduced  from  four  to  three  in  each  court  r — I  think  they  might. 

1187.  What  is  the  consequence  at  present  when  the  four  judges  are  equally 
divided  in  opinion  ? — The  Lord  Ordinary  who  decided  the  case  is  called  in  from 
the  outer  house. 

1188.  Are  you  aware  what  proportion  of  the  decisions  o^Jthe  lords  ordinary 
are  affirmed  just  now? — I  cannot  say  with  accuracy,  but  I  should  think  about 
three-fourths  or  four-fifths. 

1189.  Suppose  there  were  only  three  judges  in  the  inner  house,  would  your 
calculation  be  something  like  this,  that,  out  of  three  or  four  causes  where  there 
was  a  difference  of  opinion  in  the  inner  house,  there  would  be  three  judges  in 
favour  of  the  decision  and  only  one  against  it  ? — If  the  two  inner-house  judges 
affirmed  the  decision  of  the  Lord  Ordinary  and  one  was  against  it,  there  would  be 
three  judges  in  favour  of  the  decision, 

1190.  In  case  of  equality  of  opinion,  at  present,  is  it  not  the  Lord  Ordinary 
who  decided  the  case  in  the  outer  house  who  is  called  in  to  assist  ? — Yes. 

1191.  And  then,  supposing  all  the  judges  to  adhere  to  their  opinion,  the  ma* 
jority  is  three  to  two,  ia  it  not  ?— Yes, 

1102.  Is  it  your  opinion,  and  that  of  those  you  professionally  associate  with, 
that  the  bar  of  Scotland  (especially  since  the  business  has  been  so  much  reduced), 
can  adequately  maintain  a  bench  of  13  judges^? — I  should  hardly  think  it.. . 

o*45.  M  1193.  Mr. 
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Nr.  J.  J.  Dirlmg.      1193*  Mr.  Sergeant  JocAtfon.]     Do  you  tbink  that  there  are  not  a  sufficient 
■  -  number  of  gentlemen  of  great  talent  and  intelligence  at  the  Scotch  bar  to  main*^ 

3Q  MttKb  ife^^    tain  a  bench  of  13  judges  ? — I  think  not,  since  Uiere  has  been  such  a  reduction  of 
business. 

1194.  How  many  gentlemen  of  the  bar  are  there  in  Scotland? — About  400. 
ii95«  How  many  gentlemen  are  there  practising  in  the  court? — Two  hundred 
or  250- 

1196.  Is  it  your  c^inion  that  there  are  not  among  those  200  a  sufficient  nma^ 
ber  of  gentlemen  of  learning  and  ability  to  maintain  a  bench  of  13  judges? — 
Perhaps  there  are,  but  it  would  leave  the  bar  very  weak  if  there  was  to  be  a  large 
promotion  of  the  eminent  lawyers. 

1197.  Mr.  Wallace.']  Taking  the  present  time,  could  the  bar  supply  a  consi* 
derable  number  of  vacancies,  say  three  or  four  vacancies  ? — If  there  were  four  va- 
cancies ;  if  the  four  most  eminent  lawyers  of  the  Scotch  bar  were  promoted,  it 
would  leave  the  bar  weaker  than  it  has  ever  been  at  any  former  period. 

1198.  Mr.  Serjeant  Jackson.]  Have  you  not  gentlemen  of  promising  talent  in 
Scotland  who  would  step  forward  and  fill  those  vacancies? — It  is  impossible  to  say. 

1199.  Dr.  Stock.]  That  is  the  natural  course  of  things,  is  it  not? — Yes,  but 
the  bar  is  much  weaker  at  present  than  it  was  when  I  first  knew  the  profession, 
weak  in  point  of  talent,  at  least  in  public  estimation. 

1200.  May  not  that  arise  from  the  circumstance  of  there  being  less  occasion  to 
call  them  forth  ? — That  may  be ;  I  am  talking  of  what  exists ;  but  I  suppose  any 
man  can  see  that  at  present  there  are  not  men  of  sufficient  talent  and  intellect  to 
keep  up  a  bench  of  13  judges.  * 

1201.  Are  Scotchmen  degenerating  in  the  present  day  in  point  of  talent? — I 
cannot  tell,  I  am  sure. 

1202.  Mr.  Wallace.]  Can  you  state  to  the  Committee  what  proportion  c^  the 
cases  brought  under  the  review  of  the  inner  house  the  judges  are  unanimous  in  de-> 
ciding  at  present? — I  cannot  state  with  any  certainty,  perhaps  three-fourths  or 
more  I  should  think. 

1203.  Considering  the  mode  in  which  the  business  is  conducted  at  present,  is 
it  considered  advanti^^us  to  the  administration  of  justice  to  have  a  court  oou* 
sisting  of  numerous  or  few  judges  ? — I  should  think  a  court  consisting  of  three 
judges  would  be  enough. 

1 204.  Looking  at  the  delay  and  the  expense  occasioned  in  cases  of  equality  at 
present,  the  additional  responsibility  by  having  three  instead  of  four  judges,  and 
that  only  in  few  cases  the  two  judges  would  be  as  two  to  one,  do  you  see  any 
advantage  in  keeping  up  the  number  of  four  instead  of  three  ? — No ;  I  cannot  see 
any  advantage ;  the  chance  of  equality  appears  to  me  to  be  a  great  evil  in  the 
number  of  four. 

1205.  When  was  the  making  up  of  records  introduced  in  Scotch  practice  under 
the  present  form? — In  1826. 

1206.  When  were  permanent  lords  ordinary  first  appointed  ? — They  were  first 
appointed,  I  think,  in  1810. 

1207.  Was  the  business  of  the  court  at  that  time  greater  or  less  than  at  present? 
—It  appears  to  have  been  greater. 

1208.  Was  it  of  greater  importance  ? — I  do  not  know  that  there  is  much  difier^ 
ence,  or  how  it  is  possible  to  judge  of  the  importance  of  business  before  the 
court 

1 209.  Mr.  S^eant  Jackson.]  When  you  say  the  business  was  greater,  do  yoa 
judge  from  the  number  of  causes? — Yes. 

1210.  Do  you  think  that  a  correct  criterion? — It  is  the  only  criterion  I  can 
judge  by ;  I  know  of  no  means  of  judging  of  the  importance  of  the  causes. 

121 1.  Mr.  fFattace.]  Is  there  any  reason  to  suppose  that  the  business  before 
the  court  now  is  more  important  than  it  was  formerly? — No,  the  reverse ;  because 
much  fewer  cases  are  reported  now  than  were  reported  about  20  years  agow 

1212.  Mr.  Serjeant  «/i^cA:^o;i.]  Would  not  one  expect  that,  as  the  country  im- 
proves in  wealth,  and  as  dealings  between  men  and  men  extend,  the  number  of 
causes  of  importance  would  be  greater  ? — One  would  expect  it,  but  it  has  not  done 
so  as  far  as  the  Court  of  Session  is  concerned  ;  perhaps  the  increased  civilization 
of  the  people,  and  greater  education,  may  lessen  litigation. 

,    1213.  Mr.  Walhce.]  May  not  a  dissatisfaction  with  the  court  have  great  effect? 
—Yes. 

1214»  Mr.  S^^i^mt  Jackson,]  Do  you  imagine  the  improved  education  of  the 

people 
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people  has  been  a  cause  of  diminution  of  business? — I  should  think  as  education  Mr.  J.J.Dgrimg. 
uicreaseSy  the  inclination  to  carry  on  law  suits  will  diminish.  -^ 

1215.  SirTT.  Ra€.'\  Are  the  people  who  carry  on  law   suits  ^euerally  people    doMaioh  1840. 
of  education  ? — A  great  proportion  of  the  law  suits  come  from  the  less  civilized 

parts  of  Scotland ;  in  proportion  to  the  wealth  and  civilization  of  the  district  the 
number  of  cases  is  less. 

1216.  It  requires  that  parties  should  possess  some  money  in  order  to  carry  on  a 
law  suit? — ^Yes  ;  people  formerly  did  not  carry  on  law  suits  without  money. 

1217.  Those  parties  you  think  had  less  education  formerly  ? — They  were  less 
educated  than  at  present. 

121 8.  Mr.  SerjesLtit  Jackson.]  Would  you  apply  your  remark  to  that  class  of 
persons  ? — I  conceive  that  all  are  now  better  educated. 

1 319.  Is  it  your  opinion  that  dissatisfaction  with  the  court  has,  in  point  of  fact, 
produced  that  diminution  of  business  ? — I  have  no  doubt  of  it  whatever ;  it  has 
led  to  arbitrations  and  compromising  causes,  settling  them  in  various  ways  extra* 
Jadicially. 

1220.  Mr.  Wallace.']  Is  the  opinion  very  general  in  accordance  with  what  you 
have  now  expressed? — I  should  say  so. 

1^21.  Looking  at  the  number  of  causes  coming  into  the  outer  house,  in  what 
proportion  has  the  business  decreased  ? — I  think  I  answered  the  question  upon 
my  former  examination  by  producing  a  table  showing  the  number  of  cases  that 
have  come  in  at  different  times.     The  diminution  is  fully  a  third. 

1 222.  Supposing  the  sittings  of  the  lord  ordinary  extended  to  eight  or  ten 
weeks  longer  than  at  present,  and  keeping  in  view  the  decrease  of  business  which 
has  already  taken  place,  might  not  one  of  the  lords  ordinary  be  dispensed  with  ? — 
I  do  not  think  you  could  extend  the  sittings  of  the  lords  ordinary  eight  or  ten 
weeks  more  than  at  present,  because  their  sittings  have  been  extended  three 
weeks ;  but  if  their  sittings  were  extended  eight  or  ten  weeks  beyond  the  sittings 
of  the  inner  house,  I  think  one  of  the  lords  ordinary  might  be  dispensed  with. 

1223.  Were  not  the  forms  of  proceeding  much  more  cumbrous  in  1810  than  at 
present  ? — They  were  much  more  cumbrous,  certainly ;  a  decision  of  the  lord 
ordinary  was  allowed  to  be  twice  brought  under  his  own  review,  and  a  decision 
in  the  inner  house  could  also  be  brought  twice  under  the  review  of  the  innerhouse. 

1 224.  Sir  JV.  Rae.]  Might  not  it  be  brought  oftener  under  review  ? — ^Yes,  till 
two  consecutive  decisions  to  the  same  effect  were  obtained. 

1225.  Till  two  consecutive  decisions  upon  the  same  terms  were  pronounced, 
the  parties  might  go  on  without  end  ? — Yes. 

1226.  Mr.  WaUace.]  In  such  a  case,  how  many  days  would  you  propose  for 
each  lord  ordinary  to  sit? — I  think  the  present  arrangements  areas  good  as  any,  if 
he  is  not  to  sit  more  than  four  days  a  week. 

1227.  Is  there  any  reason  why  they  should  not  sit  every  day  of  the  week  ? — 
Monday  is  required  by  some  of  the  judges  for  the  trial  of  causes  in  the  Justiciary 
Court. 

1228.  Dr.  Stock,]  How  many  judges  are  required  ? — Three  are  a  quorum  in 
the  Justiciary  Court. 

1229.  ^^  *^^y  ^^*  every  Monday  ? — No,  of  late  years,  but  very  frequently. 

1230.  It  is  a  day  appropriated  for  that  business  ? — Yes,  because  it  is  the  only 
Uank  day  of  the  Court  of  Session. 

1231.  yit.  Wallace.]  Do  the  lords  ordinary  belong  to  the  Justiciary  Court  ? — 
Some  of  them  do. 

1232.  When  they  are  taken  away  to  attend  that  court,  does  not  that  interrupt 
their  business  as  lords  ordinary  ? — Certainly ;  of  course  they  cannot  sit  in  tne 
Justiciary  and  the  Court  of  Session  at  the  same  time. 

•  *233.  In  point  of  fact,  have  the  lords  ordinary  been  abstracted  from  the  busi- 
ness in  their  own  court  and  sat  in  the  Justiciary  Court  immediately  previous  to  the 
breaking  up  of  the  court  ? — Yes,  both  then  and  in  the  beginning  of  November. 
*  1234.  Was  it  in  consequence  of  any  want  of  judges  belonging  to  the  Justiciary 
Court  that  they  so  sat? — No,  for  the  judges  of  the  Justiciary  Court  belonging  to 
die  inner  house  might  have  been  in  their  place ;  I  believe  they  were  tiot  engaged 
m  court  at  least 

1235.  It  has  been  frequently  reported  in  Scotland,  that  the  suitors  have  not 
con6dence  in  the  judges  reading  their  papers  ;  does  your  opinion  coincide  with 
that  supposition,  that  the  quantity  of  papers  is  such,  that  the  judges  are  not  in 
the  habit  of  studying  those  papers  sufficiently  ? — 1  have  heard  it  alleged,  that 
one  or  two  of  the  judges  in  the  inner  house  are  suspected  of  not  reading  their 
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Mr.  J  J.  DdrUnk-  P^^^>  ^^^™  *^^^  apparently  being  ignorant  of  facts,  when  the  cases  auQue  tm 
*..J.J__    *  be  advised  in  the  inner  house,  which  they  must  have  known  had  they  read  them  ; 
30  March  1840.     but  I  have  no  means  of  knowing  whether  they  read  their  papers  or  not. 

1236.  Is  it  your  impression,  and  that  of  other  professional  men,  that  theiK 
papers  are  studied  by  the  judges  in  private? — Certainly;  1  believe  that  the 
greater  number  of  judges  study  their  papers  in  private. 

1237.  Mr.  Serjeant  Jackson.]  Have  the  judges  at  one  and  the  same  time  the 
returns  of  a  good  many  records  before  them  ? — A  great  number ;  on  the  Ist 
of  January,  when  the  return  was  made,  the  two  chambers  must  have  had  the 
papers  in  78  cases. 

1 238.  That  being  so,  may  not  that  enable  you  to  account  for  the  judges,  in  a 
particular  case,  not  being  apprized  at  the  moment  of  the  facts  of  that  particular 
case  ? — There  is  a  roll  put  out,  two  days  before,  of  the  cases  that  are  coming  on  for 
advising. 

1 239.  May  it  not  happen  that  the  iudge  may  have  carefully  read  the  papers, 
and  made  himself  master  of  them,  and  yet,  by  a  confusion  of  the  causes,  forget 
at  the  moment  the  particular  facts  of  the  case  before  him  ?— No  doubt. 

1240.  Is  that  not  a  more  charitable  mode  of  accounting  for  it  than  to  say  that 
the  judges  neglect  their  <iuty  in  not  reading  their  papers? — I  have  said  that  in 
general  they  read  the  papers. 

1 241  •  But  in  the  particular  case  you  are  putting  would  it  not  be  more  charitable 
to  suppose  that  at  th^  moment  the  judge  had  forgotten  the  facts  of  the  case,  than 
that  he  had  not  read  the  papers  ? — It  certainly  would  be  more  charitable. 

1242.  Upon  consideration,  would  that  be  your  conclusion?— I  do  n(4  think 
people  in  general  draw  such  a  conclusion. 

1243.  What  conclusion  do  you  draw? — I  have  stated  that  the  greater  number 
of  the  judges  read  their  papers. 

1 244-  But  in  the  particular  instance  of  the  judge  not  being  aware  at  the  moment 
of  the  facts  of  the  particular  case,  what  conclusion  should  you  draw? — Though 
there  maybe  papers  of  30  or  40  causes  before  them  at  once,  they  have  idways  full 
notice ;  there  are  seldom  more  than  three  cases  to  be  heard  and  decided  at  once 
in  the  inner  house ;  and,  therefore,  if  it  is  seen  that  a  judge  appears  to  be  ignorant 
of  the  facts  of  a  case,  the  natural  conclusion  is,  that  he  has  not  studied  the  papers 
sufficiently. 

1245.  Dr.  Siock.'\  Have  you  ever  had  occasion,  in  particular  cases,  to  observe 
diat  particular  judges  are  not  apprir^  of  the  state  of  facts  ? — I  speak  more  of  the 
general  feeling  of  the  profession  and  the  suitors  than  from  my  o;vn  personal  obser* 
vation. 

1246.  Have  you  ever  in  any  cases,  in  the  mode  of  dealing  with  the  court  busi* 
ness  and  the  counsel  employed,  observed  symptoms  of  impatience  on  the  part  of 
the  judges? — Certainly  I  have. 

1247.  Mr.  Serjeant  cAoc/r^oi}.]  Can  you  imagine  any  human  being  who  hasno^ 
some  time  or  other,  been  impatient  ? — Certainly  not. 

1 248.  Must  not  circumstances  arise  in  the  course  of  the  transaction  of  business, 
by  counsel  addressing  perhaps  irrelevant  matter  in  a  particular  case,  which  would 
naturally  make  a  judge  impatient? — Yes;  sometimes  the  counsel  occupy  far  too 
much  of  the  time  of  the  judges  in  the  pleadings. 

1249.  ^^  y^^  impute  to  the  judges,  as  a  matter  of  blame,  those  instances  of 
impatience  you  have  referred  to  ? — I  think  they  might  have  heard  counsel  more 
patiently  than  they  seem  inclined  to  do. 

1 250.  Can  you  mention  any  case  where  a  judge  has  been  reprehensibly  im- 
patient?—I  speak  of  the  general  impression;  I  cannot  point  out  any  particnlar 
instance. 

1251.  Would  you  be  surprised  at  hearing  it  alleged,  as  a  matter  of  complaint^ 
that  the  judges  seemed  too  well  apprised  of  the  facts  of  the  cases  ? — I  have  heard 
it  complained  of,  that  they  make  up  their  minds  upon  the  papers,  and  are  not 
sufficiently  inclined  to  listen  to  counsel,  and  that  the  papers  under  the  present 
system  are  too  short  to  enable  the  judge  to  form  an  opinion  upon  the  case. 

1252.  Do  not  you  think  that  the  judges  in  Scotland  are  placed  in  rather  a 
difficult  position,  when  they  have  the  public  imputing  to  them,  at  one  and  the 
same  time,  that  they  come  to  court  too  well  apprized  of  the  facts,  and  their 
minds  made  up,  and  on  the  other  hand,  that  they  do  not  read  their  ps^rs?-^ 
Certainly. 

1253.  Chairman.']  Does  it  not  appear  to  your  miud,  that  the  difficulty  arises 
firMa  the  Act.  of  Judicature  having  curtailed  the  length  of  written  pleadings,  and 
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the  judges  of  the  Court  of  Session  not  permitting  a  sufficient  length  of  time  for  Mr.  J.J.  pa^lmg. 
the  oral    pleadings  that  ought  to  have  been  carried  on  in  court? — Certainly;  ■■ 

under  the  old  system,  besides  the  condescendence  and  answer,  there  was  a  long    3®  March  1840 
written  argument  in  the  shape  of  a  petition  against  the  judgment  of  the  Lord 
Ordinary,  which  was  followed  by  long  argumentative  answers,  amounting,  in 
many  cases,  to  perhaps  30  or  40  or  50  pages  on  each  side ;  in  short,  a  long 
written  debate. 

Mercuriiy  T  die  ApriliSy  1840. 


MEMfiERS   present: 


The  Lord  Advocate. 

Mr.  Ewart. 

Sir  Charles  Grey. 

Sir  Robert  Hany  Inglis. 

Mr.  Serjeant  Jackson. 

The  Hon.  FOX  MAULE  in  the  Chair. 


Sir  William  Rae. 
T)r.  Lushington. 
Dr.  Stock. 
Mr.  Wallace. 


John  Hope,  Esq.,  Dean  of  Faculty,  called  in ;  and  Examined. 

1254.  Cbainmm,]  YOU  are  Dean  of  the  Faculty  of  Advocates  in  Edinburgh?    John  Hope,  Esq. 
T— I  am.  ■ 

1 255*  And  you  have  been  in  considerable  practice  for  some  time  in  the  Supreme      *  April  1840. 
Courts  ? — Since  I  was  made  Solicitor-general,  in  the  year  1822. 

1 256.  Is  it  your  opinion  that  the  business  before  the  Court  of  Session  has  been 
mcveasing.  or  decreasing  of  late  years  ? — I  would  beg  to  state,  that  I  have  not 
looked  into  returns  upon  the  subject,  but,  from  my  knowledge  of  the  court,  I 
should  certainly  say,  tnat,  for  the  last  three  years,  perhaps  for  the  last  four  years, 
there  has  been  a  decrease,  with  the  exception  of  the  latter  part  of  the  last  year. 

1257.  Has  that  decrease  of  business  been  of  such  an  extent  as,  in  your  opi? 
nbn,  to  warrant  any  reduction  in  the  number  of  judges  ? — In  no  degree  what* 
ever ;  it  is  one  of  those  fluctuations  that  occur  in  all  countries,  and  in  reference 
to  all  courts,  I  presume ;  I  rather  believe  that  I  have  heard  the  same  observa- 
tions made  in  reference  to  some  of  the  English  courts  in  the  last  two  years. 

1258.  T\i^  Lord  Advocate. ']  You  cannot  trace  it  to  any  cause  of  permanent 
operation  ? — To  no  cause  of  permanent  operation,  and  to  no  cause,  I  should  say, 
01  a  description  worthy  of  attention,  except  one,  which  I  do  think  deserves  some 
attention,  but  not  a  permanent  cause. 

1 259.  Chairman.^  What  is  the  cause  which  you  refer  to  ? — I  allude  to  the  effect 
of  the  very  extensive  changes  made  in  the  system  of  pleading,  introduced  in  the  year 
1825  ;  in  consequence  of  the  recommendation  of  the  Law  Commission,  of  which  I 
was  a  member  in  1823,  a  new  system  was  introduced,  which  it  became  necessary  to 
lay  down  with  very  considerable  precision  in  the  Act  of  Parliament,  which  was  at- 
tended therefore  with  the  inconvenience,  to  a  certain  extent,  of  preventing  the  court 
adapting  the  system,  as  they  might  otherwise  have  done,  more  to  the  character  of  the 
different  cases,  and  to  the  magnitude  of  the  cases ;  it  was  a  system  irrespective  very 
much  of  the  importance  of  the  cause  ;  it  was  found  to  be  very  cumbersome,  at 
least  for  a  number  of  unimportant  cases ;  and,  being  new  in  itself,  it  gave  rise  to 
a  great  number  of  discussions  upon  points  of  form,  and  to  a  great  many  blunders 
in  the  preparation  of  cases  in  reference  to  the  new  forms,  bv  which  many  of  them 
were  lost ;  it  led  to  a  great  deal  of  expense  and  a  good  deal  of  vexation,  of  which 
litigants  complained,  and,  until  the  system  had  been  in  operation  for  six  or  eight 
years,  it  unquestionably  produced  the  feeling  that  there  was  considerable  uncer- 
tainty as  to  the  form,  and  a  good  deal  of  preliminary  expense,  arising  from  those 
changes :  that,  again,  is  a  thing  which  will  gradually  correct  itself,  of  course. 

1260.  The  Lord  Advocate.']  Ycmr  opinion  is  that  the  statute  was  rather  too  rigid  ? 
-*-T)ie  statute  was  too  rigid,  and  affords  an  illustration  of  the  great  danger  of  regu-» 
lating  the  forms  of  courts  too  accurately  by  means  of  Acts  of  Parliament ;  a  com- 
mittee of  the  Faculty  havebeen  in  communication  recently  with  some  of  the  judges. 
With  a  view  to  simplify  and  improve  and  shorten  some  of  these  forms ;  the  reason 
why  .the  forms  have  not  been  altered  is,  very  much,  a  doubt  being  entertained 
whether,  in  consequence  of  the  clause  in  the  Act  of  Parliament,  so  much  can  be 
done  as  could  be  wished. 

•  I26i«  Dr.  Lushington.']  Can  you  state  any  particular  instance  of  objection  to 
the  ibrm  which  was  introduced  in  1825  ? — I  do  not  state  an  objection  to  the  form  ; 

•  0.45.  M  3  I  state 


Digitized  by 


Google 


94     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTBE 

John  H&pe,  Esq,  i  8^^©  i*  ^8  almost  the  necessary  consequence  of  the  rery  great  and  ezteosiw 
change  in  the  system  of  pleadings  in  the  court. 

•  I  Apiil  184a.  1262.  You  do  not  think  the  system  introduced  in  1825  is  erroneous  at  all?— 

Not  in  the  least  degree ;  there  are  parts  of  it  that  are  more  cumbersome  than  it 
might  have  been,  and  parts  susceptible  of  improvement ;  but  the  principle  of  the 
change  introduced  I  concurred  in  as  a  member  of  the  Commission. 

1263.  The  Lord  Advocate]  Acting  upon  the  principle  of  the  improvement  intro- 
duced, you  think  that  if  the  court  had  had  more  power,  the  c<mrt  might  have  adapted 
the  forms  to  the  different  cases  which  arose? — I  think  so  ;  at  the  same  time,  in  the 
course  of  time  the  thing  will  correct  itself;  there  are  other  causes  which  I  think 
have  had  a  considerable  effect  during  the  last  four  or  five  years  in  producing  that 
decrease  that  I  allude  to. 

1 264.  Chairman.]  Did  the  profession  and  the  public  in  general  anticipate  an 
improved  system  of  dealing  with  causes  before  the  court  from  the  Judicature 
Act,  in  consequence  of  the  change  from  so  much  written  argument  to  oral 
pleadings? — Certainly,  and  the  improvement  has  been  very  great  and  very 
extensive. 

1 265.  Has  it  gone  to  the  extent,  in  your  opinion,  that  the  profession  and  the  public 
expected  ? — For  the  last  five  or  six  years,  I  should  say,  the  improvement  has  been 
so  great  that  I  think  it  has  gone  to  the  extent,  generally  speaking,  that  we  would 
desire ;  I  think  that  during  the  last  five  or  six  years  there  has  been  a  very  great 
change ;  the  number  of  written  arguments  has  greatly  dimininished  within  the 
last  five  or  six  years  ;  and  I  think  the  reduction  of  diem  has  been  carried  to  an 
extent  beyond  what  is  altogether  expedient,  assuming  what  the  system  does,  and 
which  is  my  own  decided  opinion,  that  in  difficult  and  important  and  subtle  and 
intricate  causes  a  printed  argument  is  a  very  deliberate  and  useful  mode  of  assist* 
ing  the  judges  in  the  consideration  of  weighty  causes. 

1266.  And^t  would  naturally,  in  the  course  of  things  happen,  that  in  the  pro- 
gress of  time  the  court  will  be  more  fully  occupied  from  hearing  in  court  oral 
pleadings  than  they  were  formerly  accustomed  to  be  when  they  took  all  in  written 
pleadings  and  studied  them  at  home  ? — The  system  was  totally  different  from  that 
whicl^  prevails  at  present*  Formerly  the  senior  counsel  made  a  few  remaiks  upon 
any  thing  that  had  occurred  to  them  supplementary  of  the  printed  argument;  but 
the  judges  were  expected  to  consider  the  papers  beforehand,  and  to  be  prepared 
to  deliver  their  opinions  at  length  when  they  came  into  court ;  and  it  was  very 
rarely,  of  course,  that  it  could  be  expected  that  counsel  would  shake  them  in  those 
opinions,  or  that  they  could  be  expected  to  reserve  their  opinions  with  a  view  to 
the  discussion  which  might  take  place  in  court.  Now,  there  are  very  few  cases 
indeed  which  go  into  the  inner  house  upon  printed  arguments;  it  would  be  easy,  I 
suppose,  to  ascertain ;  but  the  proportion  is  very  small,  and  every  case  that 
goes  into  the  inner  house  in  review  from  the  Lord  Ordinary,  is  opened  to  any 
extent  the  counsel  choose,  but  the  judges  look  at  the  cases  beforehand.  When 
the  system  first  came  into  operation,  they  had  been  previously  accustomed  to 
consider  the  printed  ai^ument  and  the  statement  of  facts  privately  at  home,  be- 
fore  they  came  into  court,  with  a  view  to  make  up  their  opinions,  and  that 
appeared  to  continue  to  a  considerable  extent  for  some  time  after  the  new  system 
was  introduced.  It  was  the  subject  of  observation,  and  as  the  Committee,  I  be- 
lieve, are  aware  of  a  statement  by  myself  to  the  Law  Commission  in  1833, — 'I 
stated  the  matter  in  a  way  which  shows  sufficiently  that  I  can  have  no  reserve  in 
giving  any  opinion  in  relation  to  the  conduct  of  business  in  the  court  I  stated 
then  what  occurred  to  me  without  any  reserve ;  I  should  wish,  however,  afterwards 
to  explain  the  circumstances  in  which  that  happened  to  come  before  the  public ; 
I  stated  then  what  occurred  to  me  in  regard  to  the  practice  which  then  prevailed, 
I  think  that  that  gradually  has  corrected  itself.  I  beg  to  observe  that  some  judges, 
quicker  men,  men  more  of  decided  minds,  from  the  glance  or  view  they  take  of 
the  record,  may  receive  more  of  an  impression  before  the  case  is  argued  than  others, 
but  I  myself  have  not  seen  any  reason  to  complain  at  present  that  the  public  is 
at  all  prejudiced  by  that  study  of  the  papers  in  a  way  to  cause  any  embarrass* 
ment.  There  are  many  causes  which  you  cannot  look  into  in  the  smallest  degree, 
when  the  records  and  papers  are  printed  and  placed  before  you  in  orderthat  you  may 
know  what  it  is  about,  without  your  forming  a  decided  opinion ;  and  if  there  is  any 
drawback  at  all  to  the  present  system,  it  arises,  I  should  say,  in  no  respect  from  the 
way  in  which  the  case  is  heard  in  the  inner  house,  but  from  the  circumstance  that 
of  late  years  there  has  been  introduced — what  was  not  the  practice  when  the  system 
pf  records  first  came  into  operation — a  very  useful  and  natural  practice  by  the  lords 
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ordinary  of  accompanying  their  jndgments  by  very  long  and  argumentative  notes —  John  Hope,  Esq/ 

a  very  natural  and  very  conscientious  thing  on  their  part  to  do,  but  the  benefit  of       — ; 

whicn  I  have  always  thought  extremely  doubtful,  both  to  the  jud^ent  which  *  ^P"*  '^-P*- 
they  pronounced,  and  likewise  the  mode  in  which  the  case  was  to  be  beard  in  the 
inner  house  ;  because,  if  you  have  from  my  Lord  Moncrieff,  or  Lord  Jeffrey,  or  any 
other  lord  ordinary,  a  long  argumentative  statement  of  the  grounds  of  the  judg- 
ment, with  a  discussion  of  the  whole  questions  of  law  or  fact,  that  must  produce  an 
impression,  and  ought  to  produce  an  impression,  upon  the  mind  of  any  judge  who 
loolcs  at  it,  against  the  party  who  has  to  reclaim  against  that  judgment.  There  is 
only  one  other  course  that  could  be  adopted  different  from  the  present,  which  in 
I8S3  I  suggested  to  the  Commission,  namely,  that  the  judgesshould  hardly  look  at 
all  at  the  printed  records,  and  that  the  causes  should  be  opened,  as  they  are  in  the 
House  of  Lords,  to  judges  wholly  ignorant  of  the  subject.  Subsequent  experience 
and  subsequent  reflection  have  perfectly  satisfied  me  that  that  would  be  a  very 
useless  comsumption  of  time  without  any  adequate  object  to  be  gained.  I  think 
a  previous  knowledge  of  the  case  is  of  the  greatest  possible  importance,  carried 
to  a  certain  extent  There  are  very  few  of  the  judges  now  who,  so  far  as  I  know, 
study  the  authorities  with  a  view  to  form  any  opinion  upon  the  case  before  it 
comes  into  court ;  1  know  from  repeated  and  constant  communication  with  many 
of  them  that  they  do  not. 

1267.  Sir  R.  H.  Irfglis.]  Can  any  degree  of  knowledge,  as  distinct  from 
opinions,  be  conceived  too  great  for  a  judge  to  carry  into  court,  with  reference  to 
the  case  to  be  argued  before  him  ?— Yes,  I  would  say  that  it  may,  because  I  do 
not  think  that  a  judge  is  fully  competent  to  see  the  bearing  of  facts,  or  to  follow 
the  consequences  of  facts,  or  the  combination  of  facts,  without  hearing  parties^ 
and  therefore  I  do  not  wish  even  the  facts  to  be  studied  by  a  judge,  so  as  to  satisfy 
bis  own  mind  what  the  true  state  of  the  facts  is.  I  think  it  is  right  that  he  should 
know  the  nature  of  the  cause,  the  nature  of  the  pleadings,  the  nature  of  the 
averments  on  both  sides,  and  look  into  those  pretty  accurately,  but  not  to  ascertain 
and  fix  what  is  the  result  of  the  averments  of  facts  in  reference  to  either  the  con- 
tradictions or  admissions  of  the  party's  pleadings,  or  in  reference  to  the  (docu- 
ments (which  are  also  all  printed)  to  which  the  parties  respectively  refer. 

1268.  Dr.  Lvshington.]  But  is  it  not  desirable  that  the  judge,  provided  he  dofea 
not  form  an  opinion  upon  the  case,  should  be  as  accurately  informed  as  possibles 
both  as  to  the  points  of  law  likely  to  arise,  and  the  evidence  which  is  about  to  be 
discussed  ;  will  not  he  be  able  more  easily  to  comprehend  the  arguments  of  coun- 
sel from  such  previous  preparation  ? — I  would  fairly  say  that  I  think  that  may  be 
carried  too  far,  and  the  very  opinion  which  I  gave  to  the  Law  Commission  in  1833 
unquestionably  proceeded  from  thinking  that  it  might  be  carried  too  far,  and  had 
been  carried  too  far.  I  am  quite  satisfied,  generally  speaking,  with  the  manner  in 
which  it  is  done  at  present. 

1269.  But  it  could  only  be  carried  too  far  by  a  judge  forming  a  previous 
opinion  in  his  own  mind  ? — ^The  very  impression  produced  by  a  full  and  anxious 
and  conscientious  attempt  to  master  the  facts  of  the  cause,  very  often  necessarily 
decides  what  the  opinion  will  be,  and  I  should  wish  undoubtedly  to  have  an 
opportuni^  of  making  my  statement  upon  the  facts,  without  thinking  that  the 
jodge  had  formed  his  c^inion  as  to  what  the  facts  of  the  case  truly  were^ 
although  it  is  desirable  that  he  should  have  a  general  acquaintance  with  theitt. 
Attention  must,  of  course,  be  paid,  in  considering  the  Scotch  system,  to  the  con^ 
stitution  of  the  Scotch  court,  and  the  object  of  the  divisions  of  the  judges  into 
<)rdinaries,  and  into  two  divisions ;  I  believe  there  is  no  court  that  exactly  has  any 
part  of  it  constituted  upon  the  same  principle  as  the  duties  allotted  to  lords  ordi- 
nary in  the  Court  of  Session  ;  the  only  thing  at  all  analogous  to  it,  but  it  would 
tend  to  mislead  to  refer  to  that,  is  what  lately  has  been  introduced  into  England 
in  comparatively  unimportant  matters,  with  regard  to  motions  made  before  one  of 
tbe  common  law  judges  sitting  in  chambers  or  Bail  Court  The  great  object  of  the 
lords  ordinary  is  first  to  superintend  the  preparation  of  causes,  and  secondly,  after 
heioring  the  parties  fully  upon  every  thing  that  arises  upon  the  causei  to  bring  the 
case  to  a  point  It  very  often  happens  that  in  the  outer  house  a  case  occupies  an 
immense  deal  of  time,  leads  to  a  great  deal  of  discussion,  the  discussion  of  a  great 
many  questions  of  law ;  and  in  the  result  every  one  is  satisfied,  or  the  Lord 
Ordinary  is  satisfied  at  all  events,  either  that  one  point  must  be  determined  first, 
or  that  the  cause  turns  upon  one  question,  and  one  question  alone  ;  he  gives  his 
judgment  upon  that,  and  puts  the  case  into  shape,  and  brings  his  judgment  to 
bear  upon  the  real  point  in  dispute ;  a  case  that  has  occupied  an  immense  deal 
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Jckn  Hope,  Esq;    of  time  in  the  outer  house  is  in  that  way  so  simplified  and  so  shortened,  that 

when  the  inner  house  comes  to  consider  the  judigment,  they  have  only  to  con- 

t  April  1840.  sider  whether  that  particular  judgment  is  right  or  not.  If  tbey  differ  from  the 
Lord  Ordinary  it  is  sent  back  to  the  Lord  Ordinary,  and  he  must  decide  a  point 
that  he  thought  was  not  important,  or  which  is  superseded  in  the  view  he  took 
of  it.  Then,  again,  the  lords  ordinary  do  not  form  a  separate  court,  and  the  divi^ 
sions  are  not  considered  as  a  court  of  appeal  in  the  smallest  degree.  If  a  party 
wishes  to  have  an  opportunity  of  having  the  judgment  considered,  it  is  but 
a  movement  in  the  cause  from  the  Lord  Ordinary  to  the  division ;  and  the  prinT 
ciple  of  the  court  undoubted! v  is,  that  when  you  come  before  the  division,  though,, 
no  doubt,  you  must  satisfy  the  court  that  the  judgment  of  the  Lord  Ordinaiy  is 
wrong,  you  are  not  in  the  situation  of  making  an  appeal  as  from  the  judgment 
of  the  Court  of  Session  to  the  House  of  Lords.  You  are  in  the  situation  of  exer- 
cising what  the  constitution  of  the  court  supposes  you  to  have  as  a  matter  of 
course,  in  the  ordinary  daily  despatch  of  business,  in  the  great  multiplicity  of 
causes,  viz.,  to  have  your  case  heard  and  considered  by  the  judges  of  the  division* 
It  is  not  moved  before  the  division  by  a  new  writ,  or  any  thing  of  that  kind  ;  it 
is  in  the  form  of  a  printed  motion,  but  it  is  carried  to  the  division,  if  you  wish  it, 
as  a  matter  of  course.  It  is  not  intended  or  supposed,  in  the  constitution  of  the. 
court,  that  the  parties  are  to  be  satisfied  with  the  judgment  of  the  Lord  Ordinary. 
as  with  the  judigment  of  a  separate  court ;  and  I  think  that  those  very  long  notes 
•  are  partly  written  in  a  misapprehension  on  the  part  of  the  Lord  Ordinary,  m  sup- 
posing that  that  is  ever  likely  to  be  the  case. 

1270.  Sir  C  Grey.^  Is  it  competent  to  the  court  to  make  the  judgment  of  the 
Lord  Ordinary  final  ? — No,  it  is  not  competent  to  the  court. 

1271.  Mr.  Serjeant  Jackson.]  In  fact,  then,  it  is  a  stage  of  the  cause  ? — Yes,  it 
is;  and  it  will  never  happen  that  any  great  proportion  of  cases  will  remain  upon 
die  judgment  of  the  Lord  Ordinary;  it  is  not  tne  intention  or  the  principle  of  the 
constitution  of  the  court  at  all ;  if  the  parties  are  satisfied,  of  course  so  much  the 
better ;  but  it  is  not  the  principle  upon  which  the  court  is  based. 

1272.  Dr.  Lushington.]  The  judgment  of  the  Lord  Ordinary  is  final  if  there 
is  no  reclaiming  note  by  either  party  ? — ^Exactly ;  but  it  is  not  competent  for  the 
court  to  make  it  final. 

1273.  Sir  C.  Grey.']  If  both  parties  acquiesce,  it  is  final? — Yes;  or  if  tb^ 
party  against  whom  it  is  pronounced  acquiesce,  it  is  final. 

.  X274.  Mr.  Ewart.]  The  question  put  before  was,  whether  it  is  a  mere  stage 
of  the  cause ;  but  is  it  not  more  than  that,  as  it  may  be  final  ?—  It  may  be  final, 
if  the  parties  acquiesce  in  it. 

1275.  The  Zorrf  Advocate.]i:\i^  Lord  Ordinary  has  the  full  powers  of  the  qourt 
«                  ^r  the  decision  of  the  cause  in  the  first  instance  ? — He  has  ;  he  is  not  in  the  least 

degree  subordinate  to  the  court.  He  is  not  an  officer  of  the  court,  like  the  master 
in  chancery,  though  he  does  perform  a  great  many  of  the  duties  that  are  devolved 
upon  the  roaster  in  chancery ;  so  do  the  inner  divisions.  But  he  has  the  fuli 
power  of,  and  his  judgment  is  the  judgment  of  the  Court  of  Session,  if  the  parties 
do  not  wish  to  have  the  opinion  of  the  division  upon  it.  He  cannot  prevent  it  iC 
they  .80  wish,  neither  is  it  the  theory  or  the  practice  of  the  court  to  view  the  stq> 
of  the  litigant  in  carrying  it  before  the  inner  house  as  an  appeal,  in  the  shape  of 
carrying  it  from  one  court  to  another.  I  have  stated,  in  my  evidence  before  the 
Law  Commission,  to  which  I  understand  the  Committee  have  been  referred,  that 
I  thought  then,  seeing  that  the  change  had  not  taken  place  in  the  habits  of  the 
judges  to  the  full  extent  to  which  I  had  wished,  that  it  would  be  better  to  have 
the  case  opened,  as  in  the  House  of  Lords,  with  the  judges  almost  entirely  ignorant 
of  the  matter.  I  am  quite  satisfied  now  that  that  is  a  mistake  ;  we  have  had  a 
variety  of  cases  in  which  the  judges  at  the  request  of  the  counsel  have  taken  that 
course.  In  one  or  two  cases  I  begged  the  judges  beforehand  to  try  that,  and  qot 
to  read  the  cases  at  all,  and  it  has  led  to  a  consumption  of  time  that  is  resdly  quitC' 
disproportionate ;  I  should  say,  an  actual  loss  of  time.  There  is  one  case  this  year 
ijx  which  I  am  perfectly  persuaded  six  or  seven  days  would  have  been  saved  to  the 
court,  if  we  had  not  unfortunately  asked  them  to  take  that  course. 

1276.  The  Lord  Advocate.]  Those  were  cases  of  long  proofs? — Yes  they  were, 
some  of  them. 

1277.  Chairman.]  Then  the  Committee  is  to  understand  that,  from  further  prac- 
tical experience  before  the  Supreme  Courts,  you  have  seen  reason  to  change  the 
opinion  which  you  gave  before  the  Law  Commission  in  1823,  namely,  Uiat  it 
would  be  better  that  the  judges  of  the  inner  house  should  in  court,  for  the  first 

time. 
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time,  be  made  acquainted  with  the  case  by  full  vivd  voce  pleading  iti  court,  and     Jokn  Hope^  Etq. 
that  then  they  should  deliberately  study  the  case  at  home  ? — Certainly  I  have       — ■ 
■Mxltfied  that  opinion  to  a  very  great  extent ;  I  am  satisfied  I  was  wrong  to  the       *  ^P"*  ^840. 
extent  to  which  I  made  the  suggestion  at  that  time.      With  reference  to  the 
questions  that  have  been  put  to  m6  now,  and  with  reference  to  the  statement 
before  the  Law  Commission,  as    the  opinion  of  the  Law  Commission  upon 
the  subject  concurs  with  the  evidence  that  Ihave  stated,  and  embodies  that 
evid^Qce,  I  wish  to  add  what  I  stated  at  the  time  to  the  Commission,  and  par^ 
tknlwrly  to  a  member  of  it,  the  late  Mr.  Jamieson,  who  drew  tip  that  part  of 
the  report,  I  never  thought  that  that  point  was  a  subject  for  public  discu^ion.     In 
the  course  of  my  examination  before  that  Commission,  some  conversation  arose 
upoQ  the  subject,  and  the  metnbers  of  the  Commission  stated  to  me  that  they 
thought  it  would  be  a  very  good  mode  of  giving  a  hint  to  the  judges  in  the  shape 
erf  a  statanent  from  me.     A  separate  question  was  then  put  to  me;     I  made  the 
ranarks,  undeistanding,  undoubtedly,  that  they  were  to  be  communicated  to  the 
judges  in  the  first  instance ;  I  thought  it  was  not  the  subject  for  public  obsenra* 
tion,  in  the  least  degree.    Then,  some  tiine  afterwards,  the  late  Mr.  Jamieson  told 
me  that  the  Conunidsion  wished  to  include  my  statement  in  the  report,  and  to 
embody  that  statement  of  mine.     Of  course,  I  said  that  any  statemtait  I  made  at 
one  time  they  were  at  liberty  to  make  use  of  in  any  other  form,   but  that 
I  did  not  thmk  that  was  a  subject  upon  which  to  make  a  report  to  the  Grown, 
or  to  b^  made  the  subject  of  public  examination ;  that  they  should  ask  an  inter- 
view with  the  judges  about  it,  and  should  state  that  they  wished  some  change 
made  in  that  respect  in  the  practice  of  the  court.     Some  objections  were  stated 
to  me  by  Mr.  Jamieson  in  reference  to  that  course,  which  were  not  satisfactory 
to  me ;  I  stated  that  if  they  wished  to  use  that  evidence,  they  might  do  it  if  they 
chose,  but  I  did  not  think  the  matter  was  one  that  required  public  observatkm 
or  to  be  noticed  publicly ;  that  it  had  not  proceeded  to  such  a  length  as  to  require 
tluit,  and  the  matter  has  so  corrected  itself  since,  that  I  have  no  ground  of  com* 
plaint  at  all  to  make.    I  hope  I  may  be  allowed  to  add,  as  it  appears  that  the 
eridence  has  been  referred  to,  that  1  never  desired  by  it  to  countenance  in  the 
House  of  Commons  in  the  smallest  degree  the  notion  that  there  was  impatience  on 
the  part  of  the  judges  in  bearing  statements.    1  never  meant  to  countenaaice 
any  such  notion  at  all ;  I  do  not  think  that  that  is  exhibited  by  the  divisions.     I 
was  not  aware  that  a  complaint  exited  at  the  bar  at  this  present  moment  upon 
the  snbject  I  am  quite  aware  that  different  counsel  take  the  proper  and  necessary       ^ 
interruptiop  by  judges  of  counsel  differently ;  that  depends  upon  the  constitution 
of  people's  minds,  and  it  depends  upon  the  length  to  which  people  speak  ;  I  am, 
I  believe,  a  very  long  and  anxious  speaker,  and  I  do  not  consider  myself  a  parti- 
cularly patient  person ;  others  may  be  more  impatient  than  I  am ;  other  counsel 
are  more  put  out  by  interruptions.     There  are  those  qualities  of  the  mind  which 
lead  some  people  to  think  that  judges  ought  not  to  speak  to  each  other  about  the 
facts  of  the  case  while  the  case  is  going  on  ;  I  do  not  consider  that  an  inteirup* 
tion.     There  may  be  many  instances  in  which,  at  the  time,  I  think  I  am  unneces^^ 
sarily  interrupted,  and  the  moment  I  come  to  reflect  upon  it,  I  am  perfectly 
satisfied  the  interruption  was  right     In  the  manner  in  which  the  cases  are  heard 
in  the  inner  houses  at  present,  there  is  a  circumstance  which  I  think  will  best  show 
whether  the  bar  generally  have  the  feeling  that  is  supposed,  and  which  I  saw 
wia  stated  with  reference  to  myjevidence,  which  is  this, — ^the  rule  of  the  court  is, 
that  in  bringing  a  case  before  the  divisions,  either  the  senior  counsel  for  the  re- 
claimer opens  th^  case,  in  which  case  there  are  but  three  speeches ;  the  respon- 
dent then  answa-8  him,  and  the  same  counsel  for  the  reclaimer  replies,  which  closes 
it,  unless  with  the  special  leave  of  the  court :  or  on   the  other  hand,  if  it  is  a 
case  in  which  you  wish  more  pleading,  the  junior  opens ;  then  the  junior  for  the 
respondent  answers,  and  he  is  followed  by  the  senior  counsel  in  each  case  succes- 
sively :  now,  it  very  frequently  happens  that  the  senior  counsel  desires  his  junior 
to  open  in  important  cases ;  one  member  of  the  bar,  a  member  of  this  Commit- 
tee, more  frequently  desires  his  junior  to  open  than  not ;  now,  if  there  was  any 
difficulty  in  the  junior  counsel  being  heard,  I  do  not  think  that  that  practice  would 
prevail.    It  cannot  be  with  a  view  to  the  tactics  of  the  case  in  any  cause  that  the 
junior  should  open,  because  you  give  the  final  reply  then  to  the  respondent, 
there  bemg  then  four  speeches  whilst  there  are  only  three  in  the  other  instance. 

.1278.  Mr.  Serjeant  Jaekson.]  I  understand  it  to  be  your  opinion  that  there  is 
no  ground  of  imputation  on  the  Scotch  judges  of  their  exhibiting  impatience  in 
the  hearing  of  causes  ?—  Most  assuredly  not ;  and  I  should  be  very  sorry  if  those 

1x45.  N  (  remarks 
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John  Hope,  Esq.    remarks  that  I  made  to  the  Law  Commission  were  supposed  for  one  moment  to 
»'  convey  or  justify  that  imputation;  if  I  thought  so,  the  very  freedom  with  which  I 

1  April  1840.      made  those  remarks  would  show  that  I  should  state  it  without  any  hesitation  or 
scruple. 

1279.  Wl^^t  *s  your  opinion  with  regard  to  the  impression  of  the  body  of  the 
bar  at  large ;  do  you  think  that  it  is  the  prevalent  feeling  of  the  bar  that  there  is 
an  improper  degree  of  impatience  exhibited  by  the  judges? — I  do  not;  at  the 
same  time  you  are  quite  aware  that  in  proportion  to  the  care  with  which  a  cause 
may  have  been  previously  studied  at  home,  especially  with  a  view  to  master  the 
facts,  that  will  necessarily  lead,  when  there  are  several  judges  sitting,  to  those 
indications  and  expressions  of  opinion  thereby  formed  which  practically  seems  to 
be  an  interruption,  and  which  practically  may  shorten,  and  usefully,  the  statement 
of  counsel  to  a  very  great  extent ;  I  do  not  consider  that  to  be  impatience. 

1280.  Do  you  imagine  that  there  is,  amidst  the  community  at  large  in  Scot- 
land out  of  doors,  an  impression  of  that  kind,  unfavourable  to  the  judges,  that  they 
are  impatient  and  do  not  hear  counsel  properly? — No,  not  that  they  are  impatient 
and  do  not  hear  counsel  properly ;  I  think,  on  the  other  hand,  that  one  reason  lor 
the  opinion  I  gave  in  1833,  and  for  my  stating  that  more  strongly  than  Dr. 
Lushington  seems  to  coincide  with  me  in,  is,  that  the  tendency  of  that  reading 
and  of  such  indications  of  opinion  formed  previously,  is  of  course  to  make  the 
losing  party  dissatisfied  that  the  judge  has  taken  up  that  impression  previously ; 
because  I  freely  own  that  I  do  not  much  see  the  use  of  that  laborious  study  of 
the  case,  previously,  to  which  Dr.  Lushington  refers,  if  it  is  not  to  have  the  effect 
of  shortening  the  time  that  is  consumed  by  unnecessary  speaking  in  court  I 
should  certainly  prefer  the  course  that  is  now  followed  in  Scotland  to  that  beibre 
the  House  of  Lords,  if  the  papers  are  also  to  be  carefully  read  beforehand  ;  and  as 
far  as  I  have  ever  been  able  to  see  of  the  practice  of  the  Court  of  Chancery^  I 
believe  it  would  do  more  than  any  thing  else  in  the  diminishing  of  arrears  aiid 
expediting  the  business,  if  their  pleadings  were  printed  and  a  certain  d^reeof 
knowledge  were  acquired  by  the  judge  before  the  case  were  opened  by  counsel  in 
court,  where  the  whole  evidence  seems  to  be  read  over,  and  a  great  deal  of  time 
very  uselessly  occupied,  as  far  as  I  can  judge  of  it. 

1281.  Mr.  Ervart.]  Do  you  think  that  the  previous  formation  of  opinions 
which  you  attribute  to  the  judges  from  the  study  of  the  cases,  is  the  consequence 
of  former  habits  existing  before  oral  pleading  was  introduced  to  the  same  extent 
that  it  is  now  ? — ^The  question  rather  assumes  that  the  opinion  is  now  formed,  which 
is  a  great  deal  more  than  I  have  stated,  or  than  I  can  at  all  admit ;  no  doubt 
the  practice  of  studying  the  causes  originally  has  its  effect  still  upon  some  of 
the  judges  who  have  been  many  years  ccmversant  with  a  different  system,  but 
to  a  deg^ree  that  is  hardly,  if  at  all,  now  to  be  complained  of  or  noticed. 

1282.  Cfiairman.]  Is  the  mode  in  which  the  judgment  is  delivered  in  the  inner 
house  at  present  considered  satisfactory  to  the  public  and  to  the  profession  with 
reference  to  the  extent  to  which  the  opinions  of  the  judges  are  made  known  upon 
cases  ? — I  stated  in  that  part  of  the  evidence  which  has  been  referred  to  before 
the  Law  Commission,  that  1  thought  at  that  time  the  opinions  were  too  shortly 
given ;  I  think  that  has  been,  to  a  very  great  degree,  corrected  ;  I  am  not  aware 
that  there  is  any  reason  at  present  to  complain.  I  think  that  the  Scotch  courts 
have  been  somewhat  unfairly  treated  in  the  House  of  Lords  of  late ;  complaints 
are  made  that  the  opinions  are  not  stated  at  len^b  by  each  judge,  and  in  consi- 
derable detail,  as  if  the  court  were  bound  to  consider  and  dispose  of  each  cause 
in  the  knowledge  or  in  the  supposition  that  it  was  to  be  carried  to  appeal,  or  at  a 

.  length  not  required  by  their  own  views  of  the  cause,  or  in  their  own  intimate 
knowledge  ot  Scotch  law.  I  should  think  that  the  presumption  is,  where  the 
opinions  are  shortly  given,  that  the  judges  had  a  decided  opinion,  and  that  rather 
more  weight  should  be  given  on  that  account  to  their  judgment.  The  judgments 
are  given  now  very  much  with  reference  to  the  notes  of  the  Lord  Ordinary,  in 
which,  if  the  judges  concur,  the  opinion  is  in  that  form ;  and  it  would  be  very 
useless  for  each  judge  seriatim  to  be  going  over  in  detail  the  grounds  that  are 
stated  in  that  note.  If,  on  the  other  hand,  they  differ  in  the  grounds  assigned  but 
concur  in  the  judgment,  it  is  enough  for  them  to  point  out  the  ground  upon  which 
they  do  go,  and  not  to  enter  further  into  the  case  than  saying  that  they  differ  from 
the  Lord  Ordinary  in  some  of  the  grounds  that  he  has  assumed  for  the  reason  of 
his  judgment.  There  have  been  some  causes  sent  back  from  the  House  of  Lords 
to  be  argued  by  the  full  court,  because  the  grounds  have  m>t  been  stated  by 
the  judges^  leading  to  a  useless  consumption  of  time ;  and  the  result  was,  in  one 

lately, 
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lately,  that  there  was  only  one  judge  differing  from  the  remaining  12  in  the  judg-    Join  H^pe,  Eaq« 

ment  that  had  been  originally  pronounced ;  but  we  sat  two  days  hearing  the       ■        

opinions  of  all  the  judges  delivered  seriatim^  because  the  House  of  Lords  wished       ^  April  1840. 
it;    and  I  did  not  hear  one  new  reasqn  added  to  the  reasons  contained  in  the 
shorter  opinions  of  the  first  division  as  originally  given. 

1283.  You  stated  to  the  Law  Commission,  that  in  consequence  of  the  full  note 

Siven  with  the  decision  of  the  Lord  (Ordinary,  and  the  more  abbreviated  one  in  the 
ecision  of  the  inner  house,  many  cases  have  been  entered  in  the  reports  in  which 
the  note  of  the  Lord  Ordinary  must  in  future  form  the  law  of  the  case  when  sub- 
sequently confirmed,  though  it  was  manifest  at  the  time  that  the  court  went  on 
different  grounds ;  do  you  adhere  to  that  opinion  still  ? — I  think  that  opinion  is  not 
now  applicable  to  the  practice  of  the  court ;  the  change  that  has  taken  place 
during  the  last  five  or  six  years,  in  consequence  of  the  judges  becoming  more  habi- 
tuated to  the  exigencies  of  the  new  system,  is  as  great  as  it  is  possible  to  represent ; 
and  I  desire  to  convey  that  as  my  deliberate  conviction  as  strongly  as  I  conveyed 
to  the  Law  Commission  my  opinion  of  the  state  of  things  then.  When  the  judges 
of  the  inner  house  differ  from  the  lords  ordinary  in  the  grounds  of  the  judg- 
ment, but  concur  in  the  result,  they  are  in  the  habit  of  pointing  out  the  grounds 
of  that  difference.  I  do  not  think  that  it  is  any  great  advantage  that  judicial 
<^inion8  should  be  long. 

1284.  With  regard  to  the  constitution  of  the  inner  house,  does  it  occur  to  you 
that  the  business  that  comes  before  the  two  divisions  could  be  more  satisfactorily 
transacted  by  those  two  divisions  being  formed  into  one,  with  a  reduced  number 
of  judges  r — No,  certainly  not ;  I  am  very  decidedly  of  opinion  that  one  division 
could  not  overtake  the  business  of  the  country,  and  I  am  also  of  ppinion  that 
there  are  a  great  many  public  advantages  in  having  the  court  divided  into  two 
divisions.  ... 

;  1285.  Then,  preserving  the  two  divisions  of  the  inner  house,  will  you  st^te  to 
the  Committee  whether  you  see  any  particular  advantage  in  altering  the  number 
of  four  judges  to  each  of  the  divisions? — That  was  a  change  which  was.pror 
posed  by  my  right  honourable  friend  and  former  colleague,  Sir  William  Rae,  when 
I  was  in  office,  and  I  concurred  undoubtedly  in  recommending  the  change,  though, 
I  believe,  with  more  hesitation  than  he  had  upon  the  subject;  I  fairly  own  I  am 
now  somewhat  doubtful  whether  it  was  an  advantage  to  reduce  the  number  of  the 
judges  of  the  inner  house  to  four,  and,  after  the  experience  we  have  had,  I  fairly 
own  that  I  would  prefer  the  number  of  five,  and  I  think  that  might  be  attained 
without  an  increase  of  the  future  number  of  the  judges  of  the  court 

1286.  Would  you  obtain  that  increase  by  taking  judges  from  the  outer  house, 
and  increasing  the  number  of  the  judges  in  the  two  divisions  of  the  inner  house  ? 
— ^The  change  could  not  be  made  without  an  Act  of  Parliament,  in  the  first 
place.  I  would  not  diminish  the  number  of  lords  ordinary  at  all ;  the  plan  that 
has  occurred  to  me  several  times  in  the  course  of  the  last  five  or  six  years  would 
certainly  impose  a  considerable  labour  upon  some  of  the  lords  ordinary,  and 
therefore  would  most  assuredly  be  attended  u  ith  very  great  inconveniences  on 
the  other  hand,  and  in  all  probability  with  an  interruption  to  the  business  of  the 
outer  house  which  would  counterbalance  the  advantage  to  be  obtained,  which  would 
lead  me  to  recommend  the  plan,  and  probably  renders  it  wholly  impracticable 
without  increasing  the  number  of  judges.  At  present  the  system  of  the  lords 
ordinary,  as  the  Committee  are  aware,  is,  that  they  remain  in  the  outer  house  till,  by 
the  death  of  one  of  the  judges  in  the  inner  house,  or  his  resignation,  they  are  re- 
moved into  the  inner  house.  In  that  way  the  judges  of  the  same  court  are,  mapy 
of  them,  for  a  series  of  years  doin^  a  different  kind  of  duty,  and  the  practice^  in 
matters  of  form  and  a  variety  of  owex  things  in  the  outer  house,  may  come  to 
vary  very  greatly  since  the  judges  who  compose  the  division  have  been  in  the 
outer  house.  I  think,  therefore,  it  would  be  of  importance  that  there  should  be 
one  of  the  outer-house  judges  sitting  with  the  other  four.  The  difficulty,  of  course, 
is  to  obtain  that  consistently  with  the  duties  which  the  lords  ordinary  have  to  per^. 
form ;  that,  perhaps,  might  be  done  by  taking  them  in  rotation,  say  one  lord 
ordinary  sitting  with  the  division  reviewing  the  judgment  of  another  lord  ordi? 
nary  ;  it  of  course  takes  him  away  from  his  duties  in  the  outer  house,  and  during 
that  period  it  would  be  a  very  serious,  interruption  to  his  business,  and  to  son^e 
of  the  judges  would  of  course  add  to  the  great  arrears  of  causes  that  are  neces-* 
sarily  before  them  ;  at  the  same  time,  I  should  be  very'  glad  if,  by  any  exertion  on 
their  part,  it  would  be  possible  to  have  one  of  the  outer-house  judges  sitting  in 
that  way  in  the  inner  house ;  but  I  believe  with  the  present  number  of  judges  it 
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JUU  Iftpei  Eiq.    is  quite  impossible.     I  do  not  mean  to  say  that  that  is  a  plan  that  I  have  that 
■  confidence  in  that  I  would  by  any  means  propose  it,  but  the  question  bein^ 

I  kpn\  1840,      proposed  to  me  as  to  my  opinion,  I  do  not  think  it  my  duty  to  withhold  any  opi* 
nion  which  has  occurred  to  me  from  my  practical  experience  in  the  court. 

1287.  Sir  W.  RaeJ]  According  to  the  practice  at  present  of  the  judg^  in  the 
outer  house,  have  they  any  opportunity  in  the  course  of  a  great  many  years^ 
except  upon  very  rare  occasions,  of  delivering  an  oral  opinion  upon  any  case  ? — 
The  attendance  of  the  bar  and  the  public  in  their  courts  is  so  small,  that  you  can« 
not  call  it  an  opinion  in  public ;  the  rooms  are  so  small  that  there  cannot  be  more 
than  20  or  30  persons  in  them  at  the  same  time,  and,  except  the  note  accompany* 
ing  their  judgment,  any  other  opinion  is  but  an  incidental  opinion ;  I  think  that 
certainly  is  a  disadvantage  to  them. 

1  q88.  Do  the  judges  feel  that  ?  I  think  they  do ;  I  think  it  would  be  a  matter 
of  considerable  moment  if  they  had  an  opportunity  of  sitting  in  the  inner  bouse^ 
snd  that  it  would  be  some  advantage  to  the  judges  in  the  inner  house  if  they  had 
the  benefit  of  the  outer*house  judges  in  matters  of  form  ;  for  example,  granting 
diUfi:ences  for  the  recovery  of  writings,  which  in  a  great  deal  depends  upon  the 
stage  of  the  cause  in  which  it  is  granted,  and  in  which  it  is  not  easy  sometimes 
lor  the  inner-house  judges  to  review  the  interlocutor  complained  of  witliout  the 
aid  and  information  of  an  outer-house  judge  as  to  the  practice  and  views  that 
prevail  in  the  outer  house  upon  the  subject. 

1289*  Do  yoQ  think  it  would  be  possible  to  obtain  that,  preserving  the  number 
of  four,  by  one  of  the  judges  of  the  inner  house  doing  the  duty  of  the  Lord 
Ordinary,  and  allowing  the  Lord  Ordinary  to  come  into  the  division  on  particular 
days  ? — No,  I  do  not  mink  that  would  be  advisable ;  and  if  it  could  not  be  done  (of 
which  I  am  extremely  doubtful)  with  the  present  number  of  lords  ordinary,  then 
I  beg  leave  to  say,  as  I  stated  to  the  Committee  of  the  House  of  Commons  in 
1834,  that  that  would  only  confirm  the  opinion  I  then  expressed^  that  I  was 
wrong  in  concurring  in  the  reduction  of  lords  ordinary  to  five,  and  in  the  abolition 
of  two  judges  in  the  Court  of  Session.  I  think,  that,  along  with  a  member  of  the 
Committee,  my  former  colleague,  we  erred  in  making  that  reduction ;  I  was 
satisfied  of  that  when  I  gave  my  evidence  in  1834  to  the  Committee  of  the  House 
of  Commons,  and  if  this  change  could  not  be  made  with  the  present  number  of 
lords  ordinary,  that  would  confirm  the  opinion  that  we  erred  in  reducing  the 
number  of  judges  to  13 ;  I  stated  that  opinion  in  1834 ;  all  subsequent  experience 
has  confirmed  it 

1 290.  Do  you  remember  whether  the  report  of  the  Commission,  upon  which 
the  Judicature  Act  proceeded,  contemplated  a  reduction  of  the  number  to  four  ? — 
I  do  not  remember  whether  it  was  noticed  in  the  report  of  the  Commission. 

1291.  SirC.  Grey.l  What  is  your  opinion  of  this  modification  in  the  dis- 
tribution of  the  business  of  the  Court  of  Session,  which  would  be  in  its  main 
features  an  approximation  to  the  division  of  labour  in  Westminster  Hall;  that 
there  should  be  three  divisions  of  the  inner  house  of  four  judges  each ;  that  the 
three  senior  judges  should  each  be  chief  of  one  of  those  divisions  of  the  inner 
house  ;  that  the  nine  of  the  other  twelve  judges  sitting  in  those  divisions  of  the 
inner  house  should  sit  both  as  lords  ordinary  and  as  judges  in  the  inner  house ; 
that  the  review  of  a  decision  of  the  Lord  Ordinary  should  not  be  carried  to  that 
division  in  which  he  sits,  but  to  either  of  the  others ;  and  that  the  13th  judge  should 
have  the  occupation  or  the  employment  of  revising,  amending  and  suggesting 
alterations  of  the  acts  of  sederunt,  and  hearing  questions  that  arose  upon  the 
construction  of  the  acts  of  sederunt,  or  the  application  of  the  acts  of  sederunt  to  the 

Juettions  that  arose ;  and  that  in  addition  to  that,  the  judges,  independently  of 
le  ^ree  who  sat  as  chief  of  the  three  inner  divisions,  should  choose,  beginning 
with  the  seniors  of  the  division  in  which  they  should  sit,  and  that  the  judge  to 
whom  the  business  of  revising  the  acts  of  sederunt  was  confined  should  be 
a])pointed  by  agreement  among  the  judges,  that  they  should  select  among  them- 
selves one  who  was  most  adapted  from  his  peculiar  habits  for  that  duty? — 
I  have  no  difficulty  in  giving  my  opinion  upon  every  branch  of  that  question ;  I 
have  not  the  least  hesitation  in  saying  that  I  think  the  plan  is  objectionable  in 
every  part  of  it.  In  the  first  place,  I  think  the  separation  of  the  court  into  three 
divisions  would  create  a  greater  number  of  courts  than  is  at  all  advisable  or 
necessary.  In  the  second  place,  I  think  the  plan  proceeds  upon  reverting  to  the 
old  S3rstem,  which  was  laid  aside,  of  not  having  permanent  lords  ordinary,  the  value 
#f  which,  in  the  general  opinion  of  the  profession,  has  been  greatly  increased  by 
the  change  of  pleading  that  was  iiitroduced  in  1825. 

1292.  In 
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1 292.  In  what  way  would  it  have  that  effect  ?— 'Because  the  question  suggested    Jobi  Sbp^  Ei^ 
that  each  ofthejudges,  except  the  chief  judges  in  each  division,  was  to  act  as  lord  ■■■ 
ordinary  ;  therefore  all  the  judges  would  be  lords  ordinary  except  the  three  chiefs.         *  ^^  '**^- 

1 293.  They  would  be  equally  permanent  ? — What  we  mean  by  permanent  lor^s 
ordinary  are  those  who  are  never  brought  into  the  inner  house,  except  by  the 
death  or  resignation  ofthejudges  in  that  house  ;  that  ambulatory  system  of  all  the 
judges  acting  as  lords  ordinary  was  found  to  be  extremely  embarrassing  and  very 
inconvenient ;  it  led  to  gpreat  delay  in  the  progress  of  the  cause,  the  judges  being 
sometimes  in  the  outer  house  and  sometimes  in  the  inner  house,  and  the  only 
disadvantage  attending  the  present  system  of  lords  ordinary  is,  that  they  are  not 
in  the  inner  house  ;  in  every  other  respect  the  system  to  which  I  have  alluded  is 
a  g^at  improvement.  In  the  next  place,  the  plan  involves  the  devolution  upmi 
one  judge  of  questions,  that,  I  should  think  ought  equally  to  be  considered  and 
decided  by  the  whole,  and  many  of  which  are  perfectly  inseparable,  in  my  appre- 
hension,  from  the  particular  cause  in  which  they  arise,  which  I  should  be  sorry 
to  see  devolved  upon  one  judge  alone.  If  they  are  made  abstract  and  general 
questions,  not  arising  out  of  the  individual  cause,  I  do  not  think  that  you  could 
ever  make  a  sufficient  number  of  abstract  points*  of  form  that  would  occupy  the 
time  of  a  judge.  I  am  ready,  if  it  is  desired,  ta  state  my  objections  on  further 
parts  of  the  plan.     [Sir  C.  Grey  said  he  did  not  wish  i7.] 

1 294.  You  are  aware  that  the  judges  in  Westminster  Hall  sit  in  banco  in  the 
court,  and  that  they  also  sit  singly  in  the  Bail  Court,  that  is,  the  puisne  judges, 
and  also  in  chambers,  that  they  transact  a  great  deal  of  the  business  that  is  trans- 
acted by  the  lords  ordinary  in  Scotland  ? — I  said,  in  my  former  answer,  that 
the  only  thing  in  the  least  degree  analogous  to  the  business  of  the  lords  ordinary 
was  the  duty  of  the  judges  in  England  done  at  chambers,  but  that  a  reference 
to  that  would  tend  to  mislead  ;  and  I  rather  think  that  the  remarks  now  made, 
according  to  my  knowledge  (which  is  very  limited)  of  the  practice  in  the  English 
court,  shows  that  it  does  mislead,  for  there  is  no  such  analogy  as  would  tend  to 
recommend  that  part  of  the  plan  in  the  least  degree,  or  to  remove  the  difficulties 
which  X  have  upon  the  point. 

1295.  Mr.  Set je^.nt  J ackson.l  Do  the  lords  ordinary  hear  causes  together,  or 
does  each  lord  ordinary  hear  a  particular  cause  apart  from  his  brethren  ? — ^Ench 
lord  ordinary  superintends  the  preparation  of  a  case  from  the  time  the  first  writ, 
the  summon^  and  the  defences  come  before  him ;  he  alone  hears  and  decides  all  the 
questions  which  arise  in  that  cause ;  he  has  no  communication  with  the  other 
lords  ordinary  at  all ;  it  is  his  individual  duty,  his  individual  judgment ;  they  have 
each  a  separate  roll,  and  have  no  more  concern  with  the  causes  before  the  other 
lords  ordinary  than  if  they  were  sitting  in  separate  courts  entirely,  unless  they  are 
ultimately  consulted  by  the  division  with  all  the  rest  ofthejudges. 

1 296.  Each  lord  ordinary  has  a  separate  court,  and  sits  apart  from  the  other 
lords  ordinary  ? — Yes,  in  that  respect ;  though  he  has  not  a  separate  court  so  as  to 
make  his  judgment  an  appeal  from  one  court  to  the  other,  his  judgment  is  the 
judgment  of  the  Court  of  Session  ;  but  he  has  no  connexion  with  the  other  lords 
ordinary  in  the  discharge  of  the  business  in  the  outer  house. 

1297.  Is  it  competent  for  a  suitor  to  go  before  which  lord  ordinary  he  pleases? 
— It  is  competent  for  a  party  to  choose  which  lord  ordinary  he  will  go  before  ; 
but  the  cause  must  continue  before  that  lord  ordinary  from  the  beginning  to  the 
end.  We  have  considered  that  choice  on  the  part  of  suitors  as  a  most  important 
and  valuable  principle  in  the  Scotch  courts ;  we  think  that  it  leads  to  very  con- 
siderable check  upon  improper  appointments  of  judges.  No  doubt  to  a  certain 
extent  it  operates  unjustly  ;  there  is  a  caprice  on  the  part  of  the  public  in  choosing 
one  lord  ordinary  in  preference  to  another.  Sometimes  if  the  Lord  Ordinary  is  a 
very  strict  formalist,  and  on  that  account  a  most  excellent  judge,  he  may  become 
unpopular  with  agents  and  suitors  ;  there  is  a  great  deal  of  caprice  in  it  ; 
it  leads  to  a  very  unequal  division  of  labour,  but  at  the  same  time  it  is  a  popykur 
principle  that  we  have  always  contended  for,  to  which  the  bar  and  the  profession 
and  the  public  attach  very  great  value,  and  which  I  should  be  very  sorry  to  see 
interfered  with  in  the  smallest  degree. 

1298.  Would  it  tend  to  the  preventing  of  delay  to  the  suitors  generally  if  there 
was  a  greater  distribution  of  business  amongst  the  lords  ordinary?— No  doubt  it 
would,  because  at  times  one  lord  ordinary  has  infinitely  more  to  do  than  others, 
and  of  course  in  that  way  you  would  coihpel  a  number  of  causes  to  be  brought 
before  a  lord  ordinary  before  whom  they  are  not  brought  at  present,  and  there- 
fore prevent  arrear. 
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Jokt  Hope,  £sq<  i^QQ*  The  Lord  Advocate.']  But  suppose  the  business  were  distributed  among 
—————  the  different  lords  ordinary  according  to  any  system  which  could  be  introduced  to 
1  April  1840.  equalize  the  business ;  is  it  your  opinion  that  the  number  of  lords  ordinary  accord- 
ing to  the  present  constitution  of  the  Court  of  Session  could  be  reduced,  and  at 
the  same  tim^  the  business  be  effectually  done  ? — Most  assuredly  not ;  I  do  not 
think  the  question  so  much  depends  upon  the  distribution  of  the  business  before 
them.  You  are  necessarily  exposed  to  arrears  on  the  one  hand  ;  but  I  rather  think 
it  would  be  found  that  it  would  be  more  difficult  to  get  through  the  business  if 
you  distributed  it. 

1300.  Sir  W,  Rae?^  Parties  have  not  only  the  right  to  choose  the  lord  ordi- 
nary, but  to  choose  the  division  of  the  court  to  which  to  appeal  in  the  event  of 
being  dissatisfied  with  the  judgment  of  the  Lord  Ordinary;  has  that  been  a  recent 
regulation  ? — Yes. 

1301.  Is  that  calculated  to  increase  the  arrear  of  causes  before  particular 
judges  in  the  inner  house  ? — It  was  objected  to  unanimously  by  the  bar  at  the  time 
it  ultimately  took  place  ;  I  thought  it  an  unadvisable  change,  and  I  saw  no  reason 
for  it ;  it  is  enough  that  the  suitor  is  allowed  to  choose  his  lord  ordinary,  and  I  think 
this  is  attended  with  many  incdbveniences,  and  certainly  it  would  prevent  the 
possibility  of  that  plan  which  I  have  suggested,  namely,  the  lords  ordinary 
being  called  in  in  rotation  to  sit  in  the  two  divisions,  because  in  that  case  you 
could  not  tell  to  what  division  the  cause  would  go ;  they  could  not  arrange  the 
business  to  enable  them  to  sit,  except  in  review  of  their  own  judgments,  which 
I  think  an  unsatisfactory  mode.  I  do  not  see  that  the  particular  arrangement  in 
question  leads  to  increase  of  arrears,  except  before  some  of  the  lords  ordinary. 

1302.  Formerly  certain  of  the  lords  ordinary  were  attached  to  each  of  the 
divisions,  therefore,  in  choosing  a  lord  ordinary,  the  parties  would  take  into  con* 
sideration  the  division  to  which  he  belonged  ? — I  would  not  say  that  at  any  time 
the  choice  of  the  division  was  often  looked  upon  as  an  important  thing ;  I  think  the 
choice  of  the  lord  ordinary  was  always  the  important  thing;  no  doubt  to  a 
certain  extent  it  might  influence  parties,  but  I  think  the  choice  of  the  lord 
ordinary  was  the  material  thing  looked  at. 

1303.  In  the  case  of  a  party  not  wishing  to  have  his  cause  appealed  to  the 
.     first  division,   might  not  that  be  a  reason    for   his   choosing   a   lord  ordinary 

attached  to  the  second  division  ? — No  doubt  it  would,  but  the  proportion  of  cases 
in  which  that  would  operate  would  be  so  small  that  I  am  not  aware  that  that 
would  tend  to  increase  the  arrears  before  either  of  the  divisions ;  I  think  it  objec- 
tionable upon  larger  principles  thant  the  question  now  put  to  me  refers  to ;  at 
the  same  time  it  has  been  in  operation  only  a  year,  and  therefore  I  do  not  mean 
to  say  that  I  ground  my  opinion  upon  any  observation  as  to  the  working  of  it. 

1304.  Mr,  Serjeant  Jackson.']  Is  ^here  any  great  disproportion  between  the 
number  of  causes  instituted  before  the  Lord  Ordinary  who  has  the  greatest  quantity 
of  business  and  the  Lord  Ordinary  who  has  the  least? — An  immense  dispropor- 
tion at  times ;  I  have  never  paid  attention  to  the  statistics  of  the  court,  because 
I  do  not  think  that  that  is  a  matter  that  enters  into  the  question  as  to  the  con- 
stitution of  the  court,  or  any  of  the  questions  now  put  to  me ;  and  it  so  happened 
that  I  never  looked  at  any  of  the  returns  from  the  Court  of  Session  till  the  first 
time  I  was  examined  in  the  year  1834 ;  up  to  that  time  I  had  not  seen  any  returns 
upon  the  point ;  this  autumn  I  saw  some  returns  for  the  first  time  in  my  life  in 
regard  to  the  number  of  causes  before  the  lords  ordinary;  I  do  not  know  what 
it  might  be  at  other  periods  in  reference  to  the  proportion,  but  certainly  I  was 
not  aware  of  the  extent  of  disproportion  till  this  autumn. 

1305.  Are  you  able  to  give  any  estimate  of  the  difference  in  the  time  occupied 
by  the  Lord  Ordinary  who  has  the  greatest  quantity  of  business  and  the  Lord 
Ordinary  who  has  the  smallest  quantity  of  business  ? — No,  I  am  not,  for  many 
reasons ;  because,  after  the  inner  houses  meet,  it  is  very  rarely  than  I  can  attend 
the  cases  in  the  outer  house,  unless  the  judge  in  the  outer  house  insists  upon  mv 
going  on,  after  the  inner  houses  have  risen,  with  a  reply,  jaded  and  fatigued  with 
the  previous  work  of  the  day  ;  but  it  very  often  happens  that  the  lords  ordinary 
rise  before  the  inner  houses  do ;  it  must  be  according  to  the  number  of  cases. 

1306.  Do  you  consider  that  a  lord  ordinary,  who  is  a  great  favourite  with  the 
suitors,  is  overburdened  ? — There  are  some  of  the  lords  ordinary  who  cannot  get 
through  the  business,  and  before  whom  there  are  great  arrears,  leading  ^o  a 
stoppage  in  the  roll ;  I  presume  there  are  causes  at  the  foot  of  Lord  Jeffrey's  roll, 
or  Lord  Cunningham  s  roll,  or  Lord  Moncrieff's  roll,  that  may  not  be  heard  for 
a  year  and  a  half  after  they  are  enrolled. 
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1307.  On  the  other  hand,  some  of  the  lords  ordinary  have  a  very  inadeouate    John  Hap^t^. 

employment  of  their  time  ?— Latterly  that  would  appear  from  the  returns ;  I  am       — ^ 

not  aware  of  the  accuracy  of  those  returns,  or  on  what  principle  they  are  made       1  April  1540- 

up.     One  knows,  from  experience,  and  from  seeing  the  rolls  that  the  clerk  brings 

you,  that  there  is  a  great  disproportion ;  because  I  find  myself  in  a  great  many 

cases  before  one  lord  ordinary,  and,  comparatively  speaking,  very  seldom  before 

another ;  I  know  that  there  has  been  a  disproportion  in  their  business ;  to  what 

extent  I  cannot  telL 

130S.  Is  it  your  opinion  that  the  disadvantage  to  the  public,  from  altering  this 
system,  by  making  a  more  equal  distribution  among  the  judges,  would  be  greater 
than  the  public  advantage  in  the  saving  of  time,  and  equally  working  the  judges  ? 
— Yes,  I  should  say  so ;  the  value  of  that  principle,  as  increasing  the  responsi- 
bility of  Government  in  appointing  judges,  is  very  great  indeed,  and  counter- 
balances, in  my  mind,  the  disadvantage ;  I  state  that  with  all  the  experience  of 
a  public  officer.  Having  had  to  consider  the  appointment  of  judges  with  my  former 
colleague,  I  consider  the  increased  responsibility  of  Government  is  so  decided  a 
benefit,  that  we  should  sufier  greatly  by  that  arrangement  being  altered }  and,  on 
the  other  hand,  looking  to  the  nature  of  the  duties  of  lord  ordinary,  I  cannot 
look  upon  the  selection  of  lords  ordinary  in  the  same  light  as  the  selection  of  the 
Court  of  Queen's  Bench,  or  the  Court  of  Common  Pleas.  The  appointment  and 
institution  of  ordinaries  is  really  in  reference  to  the  preparation  of  the  cause:  they 
bring  it  into  shape  and  form ;  I  think  that  those  considerations  afford  an  additional 
reason  for  maintaining  that  principle  of  selection. 

1309.  Are  there  any  other  reasons  thtiit  weigh  strongly  in  your  mind,  besides 
that  one  of  preserving  the  responsibility  of  Government,  for  retaining  the  present 
system,  in  preference  to  a  mode  of  distribution  ? — Yes ;  but  not  in  my  mind.  There 
has  been  a  general  feeling  existing  in  Scotland,  at  all  periods,  that  it  produced  great 
emulation  on  the  part  of  the  judges  to  distinguish  themselves  in  their  judicial 
duties  ;  that  does  not  weigh  in  my  mind  in  the  smallest  degree ;  I  look  chiefly, 
almost  exclusively,  to  the  public  ground  which  I  have  stated ;  we  have  consi- 
dered that  a  sort  of  valuable  popular  principle  in  Scotland,  and  I  fairly  own 
I  should  be  very  sorry  to  see  the  suitors  deprived  of  it, 

1310.  The  Lord  Advocate.']  You  state  that  there  is  a  considerable  arrear  before 
the  lords  ordinary ;  if  there  was  an  equalization  of  business  before  the  lords  ordinary, 
there  would  be  less  arrears  upon  the  whole  ;  supposing  all  that  advantage  to  be 
derived  in  the  diminishing  of  the  arrears  by  an  equalization  of  the  business,  do 
you  think  the  number  of  lords  ordinary  coul4  with  propriety  be  reduced  ?— Most 
certainly  not ;  if  you  were  to  equalize  the  business  by  allocating  the  causes  as 
they  are  enrolled  before  the  different  judges,  I  believe  that  it  would  be  found  that 
there  would  be  a  considerable  arrear  of  business  before  all  the  lords  ordinary. 
I  beg  to  observe  that  I  stated  in  1834,  to  the  Committee,  that  I  thought 
the  number  of  five  lords  ordinary  was  then  too  small,  that  the  work  was  consequently 
not  properly  done  even  then,  when  I  should  say  the  disproportion  of  business 
was  not  so  great  as  it  is  at  present ;  and  I  adhere  to  that  opinion ;  I  would 
rather  see  seven  lords  ordinary  working  in  the  outer  house  than  five ;  I  do 
not  mean  to  say  that  I  would  alter. the  existing  Act,  but  I  stated  that,  and  I  ad- 
here to  the  opinion,  that  I  think  we  were  wrong  in  reducing  the  number. 

1311.  Dr.  LushingtonJ]  Then,  in  your  judgment,  five  lords  ordinary  are  the 
smallest  number  that  could  be  retained  for  the  safety  of  the  conduct  of  the  business     ' 
in  the  courts  of  Scotland  ? — Decidedly. 

1312.  The  Lord  Advocate.']  Is  it  your  opinion  that  one  division  could  possibly 
overtake  the  business  of  the  Court  of  Session  ? — Most  certainly  not. 

1313.  You  are  aware  that  the  Law  Commission  in  1833  expressed  that  there 
was  a  great  deal  of  dissatisfaction  felt  in  the  country  with  the  way  and  manner  in 
which  causes  were  heard  in  the  inner  houses,  as  contrasted  with  the  manner  in 
which  they  were  heard  in  the  outer  house? — I  fairly  own  that  I  have  not  read 
that  part  of  the  report  of  the  Law  Commission,  or  have  no  recollection  of  it  if  I 
did;  I  understood  that  it  embodied  my  evidence  with  certain  observations  upon  it; 
those  observations  I  have  not  read,  or  do  not  recollect. 

1314.  Do  you  understand  that  any  such  dissatisfaction  as  to  the  mode  of  hear- 
ing causes  in  the  inner  house  still  exists,  either  with  the  profession  or  the  people 
generally  ? — Not  to  any  extent  that  I  should  say  requires  to  be  the  subject 
of  any  observation  or  inquiry,  or  such  as  weighs  in  my  mind  ;  any  habits  that  have 
been  formed  by  any  of  the  judges  of  looking  at  the  cases  more  laboriously  and 
more  conscientiously  than  others  may  wish,  if  at  all  to  be  deprecated,  will  gradu- 
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• 

John  Hove  Esa     ^^^y  ^®  removed  by  longer  experience,  and  of  course  be  entirely  removed,  in  pro- 

_^*    portion  as  those  judges  ultimately  die  oflF. 

]ApiiriB4o.  1315-  If  such  dissatisfaction  had  existed  in  1833,  at  the  time  it  was   referred 

to  by  the  Law  Commission,  or  at  any  other  time,  you  do  not  conceive  it  to  exist 
now  ? — I  do  not  conceive  the  dissatisfaction  to  exist  now  ;  and  I  do  not  conceive 
the  cause  to  exist  to  the  extent  to  which  it  did.  I  think  it  extremely  likely,  on  the 
other  hand,  that  the  dissatisfaction  that  I  alluded  to  in  1833  may  still  exist 
much  longer  than  the  causes  which  originally  created  it. 

1316.  And  therefore,  though  it  exists,  you  are  of  opinion  that  the  grounds  upon 
which  it  exists  are  now  in  a  great  measure,  if  not  altogether,  removed  ? — I  should 
wish  it  to  be  distinctly  understood  that  I  do  not  think  the.  dissatisfaction  which 
has  existed  of  late  years  is  to  such  an  extent  as  to  be  the  subject  of  remark  or 
observation ;  on  the  other  hand,  I  beg  to  observe,  that  I  by  no  means  wish  it  to 
be  supposed  that  I  do  not  frequently  and  constantly  hear  dissatisfaction  expressed 
by  a  losihg  party,  and  by  the  losing  party's  solicitor  and  agent ;  I  hear  that  continu- 
ally and  constantly,  and  I  think  it  very  often  groundless.  In  the  heat  of  debate, 
in  my  own  mind,  I  have  felt  sometimes,  from  a  consciousness  of  having  omitted 
things  liiat  I  had  to  say,  that  I  wished  I  had  made  a  longer  speech  upon  the 
subject ;  but  I  have  very  often,  when  I  left  the  court  and  walked  home,  been 
quite  satisfied  \j/teX  the  court  were  right  in  thinking  that  I  was  not  making  any 
impression,  that  I  was  speaking  uselessly  long  upon  a  point  which  was  quite  clear, 
and  that  I  could  not  make  out  of  a  bad  cause  a  good  one. 

1317.  Has  the  time  occupied  by  the  court  in  its  sittings  much  increased  since 
1825,  as  compared  with  former  periods  ?•— I  should  say  that  varies  according  to 
the  nature  of  the  cases. 

131 8.  But  generally  ? — I  am  sure  I  cannot  tell. 

1319.  Has  the  time  occupied  by  the  sittings  of  the  court,  in  your  opinion, 
increased  of  late  years? — I  should  say  decidedly  increased  since  1833,  so  far  as  I 
know  the  two  divisions. 

1 320.  You  think  there  is  a  marked  change  in  that  respect  as  to  the  time  occu- 
pied in  court? — I  answer  that  in  this  way :  I  think  there  is  a  marked  change  as  to 
tbe  extent  to  which  the  cases  are  heard  in  court ;  I  think  the  change  has  also  pro- 
duced this,  that  fewer  cases  sometimes  are  put  out  for  a  particular  day,  and  then 
it  frequently  happens  that  the  cases  that  are  put  out  may  turn  out  much  shorter 
than  the  court  expected  ;  at  present  it  is  the  understanding  of  the  court  that  the 
reclaimer  opens  his  case  in  any  way  he  chooses,  and  until  the  court  see  that,  in  point 
of  fact,  the  counsel  for  the  reclaimer  has  nothing  to  say  that  at  all  shakes  the  judg- 
ment of  the  Lord  Ordinary,  I  am  not  aware  of  any  interruption  he  receives,  and 
therefore  of  course  the  cause  is  heard  to  the  extent  that  the  counsel  and  his  party 
wish. 

1321.  In  your  opinion,  of  late  years,  has  the  time  of  the  judges  spent  in  court 
increased  ? — I  should  say  of  late  years  it  has,  according  to  my  experience. 

1322.  You  have  mentioned  that  a  greater  number  of  cases  are  now  heard  not 
upon  written  argument  ? — Yes ;  the  proportion  of  written  argument  is  very  small. 

1 323.  Have  you  any  idea  of  the  average  number  of  hours  the  courts  sit  i — ^No ; 
I  fairly  own  that  I  never  thought  of  timeing  the  court. 

1324.  You  are  of  opinion  that  no  legislative  remedy  could  be  applied  to  that  ? 
— None  whatever ;  it  is  right  that  the  Committee  should  understand,  that  since 
1834  we  have  had  in  both  divisions  judges  who  were  formerly  outer-house  judges 
who  had  the  experience  and  practice  of  hearing  cases  at  the  length  that  many 
suitors  and  many  agents  think  the  only  way  in  which  they  should  be  heard  in  the 
outer  house,  upon  the  system  that  I  adverted  to  in  my  evidence  in  1833  ;  there  is 
Lord  Mackenzie  and  Lord  Corehouse,  and  latterly  Lord  Fullerton  in  the  first 
division,  who  were  outer-house  judges,  and  who  cannot  be  supposed  therefore  to 
wish  to  act  upon  a  different  principle,  and  do  not,  when  they  get  into  the  inner 
house ;  there  is  Lord  Medwin  in  the  second  division,  and  there  will  also  be  another 
ludge  soon,  I  hope,  in  that  division,  who  has  been  long  in  the  practice  of  the  outer 
house. 

1325.  Is  it  your  opinion  that  the  judicial  business  of  Scotland,  so  far  as  it  is 
done  by  the  inner  houses  is  sufficiently  done  in  public,  or  that  it  is  left  to  the 
judges  to  do  too  much  of  it  in  private  ? — There  is  not  the  least  doubt  that  the 
public,  the  litigants  in  particular,  never  will  properly  estimate,  and  very  often  do  not 
do  justice  to  labour  which  they  do  not  see  the  performance  of;  andthe  reis  no  doubt 
whatever  that  the  very  system  that  Dr.  Lushington  seems  particularly  to  approve 
of  will  always  be  attended  with  that  disadvantage,  that  the  knowledge  acquired 
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before  the  party's  counsel  states  the  case,  is  thought  to  be  knowledge  which  the     john  Hope,  Esq. 
judge  should  not  have,  and  the  extent  of  time  in  acquiring  which  the  party  does  , 

not  know — that  is  all  true— on  the  other  hand  I  think  that  if  that  extent  of  know-  1  April  1840. 
ledge,  or  any  degree  of  knowledge  of  that  kind,  is  acquired  by  the  judges  before- 
hand, .the  same  consumption  of  time  in  court,  as  if  the  judge  had  not  the  know- 
ledge of  the  cause  at  all,  is  a  useless  and  unnecessary  consumption  of  judicial 
time ;  and  I  would  wish  to  add  also,  that  I  think  it  is  extremely  inconvenient  that 
judges  should  not  have  a  certain  degree  of  knowledge  of  the  cause  beforehand — 
such  a  degree  of  knowledge  as  very  materially  abridges  the  discussions  in  court ; — 
especially  where  the  arguments  are  addressed  to  more  than  one  judge ;  because, 
if  the  cause  is  entirely  new  to  three  or  four  judges  sitting  together,  you  are  never 
aware  of  the  extent  to  which  your  statement  may  convey  the  same  impression  of 
the  facts  to  a  number  of  judges,  which  you  can  easily  ascertain  when  you  are 
addressing  yourself  to  one ;  and  therefore  that  is  one  of  the  reasons  why  I  think  I 
was  wrong  in  thinking,  in  1833,  that  it  would  be  abetter  plan,  that  the  court  should 
have  hardly  any  knowledge  of  the  cause  before  they  came  into  court.  I  dare  say 
it  may  answer  much  better  wl^en  you  are  addressing  yourself  to  one  judge,  than 
when  you  are  addressing  yourself  to  four. 

1326.  You  observe  that  Dr.  Lushington  said,  that  whatever  study  was  bestowed 
by  the  judge  at  home,  made  no  difference,  in  the  practice  of  the  Privy  Council, 
in  the  length  of  the  argument  of  the  counsel  ? — Then  I  fairly  own  I  think  the 
practice  of  the  court  in  which  that  prevails  is  a  practice  I  cannot  approve  of.  I 
think  there  is  a  very  useless  consumption  of  judicial  time,  because  1  do  not  see 
why  the  same  laborious,  full  and  anxious  statement  of  the  facts  should  be  made 
by  the  counsel,  if  on  the  other  hand  the  judge  is  to  acquire  a  very  accurate  know- 
ledge of  the  facts  beforehand  ;  I  think  one  great  recommendation  of  the  study,  of 
the  papers  beforehand  is,  that  it  saves  unnecessary  and  useless  statements  by 
counsel ;  and  I  fairly  own  that  1  think  that  result  is  a  very  great  and  important 
matter  for  the  due  administration  of  justice,  not  merely  as  saving  judicial  time, 
because  the  time  of  the  judges  is  not  the  object,  but  as  tending  to  improve  the 
system  of  pleading  by  counsel. 

1327.  Do  you  think  that  where  there  is  no  written  argument,  the  suitors,  or  the 
profession,  or  the  public,  can  ever  have  any  satisfactory  security  that  all  the  argu- 
ments which  a  party  is  entitled  to  address  to  a  judge  shall  be  well  considered  by 
that  judge,  unless  those  arguments  are  stated  vivd  voce  ? — If  they  are  not  fully 
stated,  of  course  the  statement  of  the  cause  is  imperfect. 

1328.  A  judge  bestows  a  great  deal  of  labour  at  home  in  the  preparation  of  the 
case,  discovering  by  his  own  study  where  the  cases  lie,  and  turning  to  the  autho- 
rities which  bear  upon  it ;  now,  if  he  decides  that  case  with  reference  to  his  own 
study,  and  not  with  reference  to  full  vivA  voce  discussion  in  public,  is  it  possible 
that  the  profession  or  the  suitors  can  have  an  assurance  that  the  arguments  have 
their  full  weight  upon  his  mind  ? — I  should  say  not ;  but  in  the  way  in  which  the 
cases  are  heard  in  the  Court  of  Session,  I  should  not  say  that  the  judges  study 
the  cases  with  a  view  to  make  up  their  minds ;  because  I  see  continually  when 
cases  are  cited,  many  of  them  are  new  to  the  judges,  and  if  they  are  not  such  as 
they  can  make  up  their  opinions  upon,  at  once,  they  say  "We  had  better  delay 
making  up  our  opinion  till  to-morrow  or  some  future  day  ;  "  I  beg  to  be  understood 
that  causes  are  not  so  studied  in  the  Scotch  Courts.  If  the  question  is  put  in  the 
abstract,  I  answer  it  in  the  abstract 

1329.  Do  you  think  that  the  vivd  t;(7ce  argument  and  discussion  in  the  Court  of 
Session  is  such  as  in  itself  to  give  that  full  satisfaction  to  the  public  that  the 
public  and  the  suitors  are  entitled  to  have,  that  their  arguments  have  been  fully 
stated  and  considered? — 1  think  the  best  mode  of  answering  that  question  is  this : 
I  think  it  extremely  likely  that  in  the  course  of  time  the  length  of  the  vivd  voce 
pleadings  will  be  increased  ;  I  think  the  ver}''  agitation  of  this  question  in  this 
Committee  will  increase  it;  but  at  the  same  time  I  beg  to  add  that  1  do  not  think 
that  at  present  the  extent  of  vivd  voce  pleading  is  so  curtailed  as  to  aflford  any 
ground  of  complaint  or  observation  whatever. 

1330.  Then  you  do  not  think  that  any  increase  which  this  Committee  is  likely 

to  produce,  or  any  other,  would  be  an  improvement  in  the  mode  of  conducting  the  v 

business  of  Scotland? — I  cannot  say  that  any  improvement  would  be  created  by 
it ;   I  think  it  as  likely  to  lead  to  an  unnecessary  consumption  of  time  as  not. 

1331.  Do  not  you  think,  in  a  case  going  to  appeal,  it  is  a  satisfaction  which 
the  parties  and  profession  are  entitled  to,  that  the  judge  should  explain  fully  and    x 
distinctly  the  ground  upon  which  his  opinion  rests? — Certainly,  with  reference  to 
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John  Hope  Esq,    *^^  nature  of  the  cause,  and  with  reference  to  the  facts  that  he  has  before  him, 

1_  '    very  often  we  have  a  very  articulate  judgment  of  the  Lord  Ordinary  pronouncing 

1  April  i840,  distinct  propositions  in  point  of  law  applicable  to  the  particular  case,  and  with 
a  long  note ;  but  I  do  not  think  it  is  necessary  for  the  judges  in  the  inner  house 
to  set  about  delivering  opinions  at  great  length  without  reference  to  the  impression 
that  exists  at  the  time  as  to  the  particular  necessity  for  doing  so  in  that  individual 
case;  and,  I  should  say,  of  late  years,  the  opinions  of  the  Scotch  judges  are  given 
at  as  much  length  as  is  at  all  necessary.  I  looked  lately  into  a  great  number  of 
English  reports  upon  mercantile  law,  and  I  was  surprised  to  find  how  short  many 
of  those  opinions  were. 

1332.  Then  you  think  that  in  that  respect  there  is  no  room  for  any  change  for 
the  better,  and  that  the  opinions  delivered  by  the  judges  are  at  this  moment  so 
complete  as  to  be  satisfactory  to  the  parties  ? — I  should  say  generally  so ;  most 
undoubtedly  I  think  the  opinions  are  longer  than  they  were  in  1833 ;  I  think  they 
are  more  aware  of  the  necessity  of  pointing  out  their  difference  of  opinion  from  the 
Lord  Ordinary,  where  the  grounds  of  his  judgments  are  not  those  in  which  they 
entirely  concur ;  but  I  also  tnink  the  manner  in  which  the  cases  are  prepared  in  the 
outer  house  in  many  instances  often  supersedes  the  necessity  of  any  great  length  in 
those  opinions ;  I  think  there  is  a  very  great  improvement  in  the  conduct  of  the 
business  in  the  outer  house  since  1833,  from  the  lords  ordinary  getting  more 
familiar  with  the  working  of  the  system  of  records. 

1333.  Are  you  not  aware  that  there  has  always  been  the  greatest  satisfaction 
expressed  at  the  manner  in  which  cases  have  been  heard  before  the  lords  ordinary 
since  1825? — Most  certainly ;  it  is  accompanied  at  the  same  time  with  the  disad* 
vantage  of  the  debate  before  the  Lord  Ordinary  being  only  conducted  at  intervals ; 
but  as  far  as  k  very  full,  long  and  laborious  statement  before  the  Lord  Ordinary  is 
concerned,  there  always  has  been  a  great  satisfaction  with  that,  and  such  is  very 
frequently  necessary,  in  order  to  bring  the  cause  to  a  point.  After  the  case  has 
occupied  days  in  discussion  before  the  Lord  Ordinary,  he  comes  to  be  satis- 
fied that  it  -will  turn  upon  a  very  narrow  point;  and  a  case  that  has  occupied 
six  or  seven  or  eight  hours  of  discussion  before  him,  may  be  most  satisfactorily 
and  fully  argued  and  disposed  of  upon  his  judgment  in  the  inner  house  in  an 
hour,  or  even  less,  the  case  not  being  entirely  new  to  the  judges  who  have  looked 
at  the  record.  ^ 

1334.  Do  not  you  attribute  that  satisfaction  very  much  to  the  fulness  of  dis- 
cussion before  the  Lord  Ordinary  ? — No  doubt  of  it ;  but  it  does  not  follow  that 
discussion  in  the  inner  house  ought  to  be  as  full  as  before  the  Lord  Ordinary  ;  it 
certainly  does  not ;  in  many  instances,  and  wherever  it  is  necessary,  I  think  the 
cases  receive  it ;  there  are  many  causes  where  cases  are  ordered  by  the  inner 
house,  after  hearing  counsel  at  full  length,  in  order  to  take  more  time  to  consider 
it,  and  have  the  argument  in  that  shape.  I  stated  very  distinctly  to  the  Law 
Commission  in  1833,  that  at  that  time  I  did  not  think  that  the  cases  were  sufii- 
ciently  and  fully  discussed  in  the  inner  house.  I  think  the  improvement  has  been 
very  great  in  that  respect  since  1833. 

1335.  Sir  JV.  Rae.']  You  mentioned  that  there  is  an  inconvenience  from  counsel 
being  carried  from  one  division  to  the  other,  and  from  the  lords  ordinary ;  it  has  been 
discussed  in  this  Committee  whether  there  might  be  a  division  of  the  bar ;  what 
are  your  views  upon  that  ? — I  think  it  perfectly  impracticable,  with  reference  to 
the  nature  of  the  business  before  the  lords  ordinary,  and  the  business  that  takes 
place  before  the  two  divisions ;  if  to  any  extent  suitors  suffered  from  it,  they  would 
of  course  take  care  to  divide  the  business  more  among  a  greater  number  of  counsel; 
it  is  one  of  those  things  that  will  always  work  out  its  own  cure,  more  or  less. 

^336.  Sir  C  Grey.]  Did  I  understand  you  to  say  that  you  thought  it 
would  be  better  if  there  were  seven  loMs  ordinary  instead  of  five  ? — Upon  the 
whole,  I  fairly  own  that  I  would  •rather  see  seven  than  five ;  but  I  do  not  think 
I  would  be  inclined,  even  if  I  was  in  office,  to  recommend  another  change. 

1337.  But  you  think  it  would  be  better? — I  think,  decidedly,  that  the  reduc- 
tion has  been  carried  so  low,  that  the  indisposition  of  a  single  lord  ordinary  may 
be  productive  of  the  greatest  possible  inconvenience,  and  also,  that  if  the  business 
was  equalized,  there  would  be  still  a  risk  of  very  great  arrear. 

1338.  Independently  of  the  objection  to  perpetual  changes,  seven  lords  ordi- 
nary would,  in  your  opinion,  be  more  convenient  than  five? — I  would  rather  see 
seven  for  the  despatch  of  business  than  five ;  the  very  reduction  of  the  number 
added  to  some  of  the  inconveniences  spoken  to  by  Mr.  Serjeant  Jackson,  as  to 
the  principle  of  selection. 

^339*  If 
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1339.  If  there  were  seven  lords  ordinary,  would  not  two  be  what  you  call     Jokn  Hcpe,  Enq^. 
ambulatory  ? — No,  they  would  still  be  permanent  lords  ordinary,  in  the  same  way  ^       * 
with  the  other  five — four  in  the  inner  house,  and  seven  in  the  outer  hoUse,  as       1  April  1840. 
there  used  to  be.  ^ 

1340.  You  consider  that  there  would  be  mi  advantage  in  having,  in  each  of  the 
divisions  of  the  inner  house,  one  judge  who  was  a  lord  ordinary  as  well  as  a 
judge  of  the  inner  house,  because  he  would  make  them  acquainted  with  the  prac- 
tice of  the  day  ? — Yes ;  and  by  having  seven  you  could  more  easily  accomplish 
that,  because  the  objection  to  the  plan  I  throw  out  is,  that  it  would  be  such  an 
obstruction  to  the  business  of  the  outer  house,  that  I  doubt  whether  it  could  be 
accomplished. 

1341.  If  you  had  seven  lords  ordinary,  there  would  be  one  of  the  judges  of  each 
of  the  divisions  of  the  inner  house  in  the  situation  that  you  think  would  be  advan- 
tageous in  the  conduct  of  the  business? — But  I  beg  to  say,  that  I  should  be  sorry 
to  see  the  number  of  judges  in  the  outer  house  reduced  to  three,  in  order  to  effect 
the  plan  which  I  have  suggested. 

1342.  You  think  it  would  have  been  more  advantageous  to  have  retained  15 
and  had  seven  of  them  lords  ordinary  ? — Yes. 

1343.  How  would  that  affect  the  plan  of  having  one  in  each  of  these  divisions 
of  lie  inner  house  who  was  also  Lord  Ordinary  ? — My  plan  was  not  to  have  one 
of  the  lords  ordinary  in  particular,  but  to  have  each  of  them  sitting  in  rotation  in 
the  inner  house,  or  on  alternate  days  in  the  inner  house,  when  certain  causes  fipom 
the  lords  ordinary  are  before  them  ;  but  there  are  so  many  disadvantages  attend- 
ing that,  that  I  am  not  prepared  to  state  that  that  is  a^lan  that  I  should  desire 
to  state  or  to  see  carried  into  execution. 

1 344.  Do  you  mean  that  there  should  be  the  four  permanent  judges  of  each  of 
the  divisions  of  the  inner  house  and  the  lords  ordinary  in  addition  ? — ^The  four 
permanent  judges  of  the  division,  and  five  or  seven  lords  ordinary,  who  would  each 
in  rotation  be  brought  in. 

1345.  Making  five  judges  instead  of  four  in  each  division? — ^Yes,  when  they 
sit,  but  that  necessarily  implies  the  abstraction  of  each  lord  ordinary  for  a  cer- 
tain time  from  his  duties  in  the  outer  house,  and  therefore  I  admit  there  are  dis- 
advantages as  regards  the  outer  house,  which  counterbalance  the  advantage  of 
the  plan. 

1346.  Sir  W.  Rae.]  Might  not  it  lead  to  the  inconvenience  of  the  case  being 
decided  by  one  vote,  three  judges  being  on  one  side  and  two  on  the  other  ? — ^Yes, 
and  that  was  one  reason  for  reducing  the  number  to  four ;  I  do  not  think  that  an 
adequate  reason. 

1347.  If  the  Lord  Ordinary  was  of  opinion  with  the  minority  in  the  inner 
house,  the  number  of  judges  would  be  equal,  and  a  decision  given  on  one  side  ? — 
Yes ;  but  at  present  sometimes  one  judge  in  the  inner  house  concurs  with  the  lords 
ordinary,  and  therefore  you  have  the  case  decided  by  one ;  one  judge  in  the  inner 
house  concurs  with  the  Lord  Ordinary,  and  two  of  the  inner-house  judges  differ, 
and  then  the  fifth  decides. 

1348.  The  Lord  AdvocateS\  In  the  inner  house  you  might  have  perfect 
equality  if  the  sat  five,  by  two  concurring  with  the  ordinary  ? — Yes,  but  that  is  a 
case  in  which  they  would  probably  consult  ttie  other  judges. 

1349.  Sir  W.  Rae.]  The  remedy  at  present  for  equality  is  by  consulting  the 
judges  ? — Whenever  there  is  a  difference,  they  are  bound  to  consult  the  judges  of 
the  other  division,  or  the  whole  court. 

135<^-  The  Committee  have  had  some  evidence  given  as  to  reducing  the  time  of 
the  Lord  Ordinary  by  having  motions  made  by  agents  ;  what  is  your  opinion  upon 
that  r — I  think  it  most  decidedly  objectionable  ;  motions  as  matters  of  cour5?e  pass 
as  matters  of  course.  In  the  Scotch  courts  it  very  often  happens  that  for  those 
motions  of  course  the  counsel  in  the  cause  do  not  receive  fees;  it  is  expected  that 
those  motions  should 'be  made  ;  it  is  not  a  matter  of  etiquette  that  there  should 
be  always  a  fee  given  in  those  cases,  and  they  occupy  no  time  at  all.  On  the 
other  hand,  the  counsel  always  insist  upon  knowing  enough  of  the  nature  of 
the  case  to  see  that  it  is  something  that  he  is  entitled,  in  the  absence  of  the 
other  party,  to  ask  for.  Without  meaning  to  throw  any  imputation  upon  the 
agents,  yet  considering  how  much  they  are  necessarily  mixed  up  with  the  cause, 
I  consider  you  would  run  a  very  great  risk  in  some  instances  of  advantage  being 
taken,  in  the  absence  of  the  other  party,  if  counsel  did  not  make  those  motions,  and 
that  would  lead  to  the  necessity  of  greater  attention  by  the  opposite  party  to  those 
motions  which  now  pass  as  a  matter  of  course,  and  in  that  way  it  would  certamly 
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John  Hape^  Esq.    I^ad  to  more  discilssion  and  more  expense  ultimately,  and  more  consumption  of 

I  time. 

1  AprU  1840.  1351-  Dr.  Lushington.']  Do  those  motions  of  mere  form  ever  take  up  so  mucli 

as  an  hour  a  day  of  the  Lord  Ordinary  ? — Certainly  not  the  unopposed  motions ; 

the  opposed  ibotions  often  are  of  great  importance,  and  take  up  a  great  deal  of 

time. 

1352-  Sir  W.  Rae.]  They  are  mixed  together? — ^Yes,  they  occur  in  the  same 
roll ;  the  Lord  Ordinary  does  not  know,  if  he  has  60  or  70  motions  (which  he 
has  very  often),  how  many  are  to  be  opposed  and  how  many  to  be  unopposed ; 
a  long  roll  of  motions  may  be  got  rid  of  in  half  an  hour. 

1353.  There  is  no  rule  of  particular  counsel  only  being  allowed  to  make  mo- 
tions?—No: 

1354.  Mr.  Serjeant  Jackson.']  Is  there  a  certain  portion  of  those  motions  in  the 
roll  to  be  called  on  before  the  court  which  are  wholly  matters  of  course  ? — ^There 
will  be  a  proportion,  more  or  less,  but  it  will  vary  every  day. 

1355.  Why  should  those  motions  be  brought  on  before  the  judge  ;  why  should 
they  not  be  disposed  of  in  the  office  ?  —I  think  that  there  are  a  great  many  dis- 
advantages connected  with  such  a  practice ;  in  .the  first  place,  that  which  is  a 
matter  of  course  at  one  stage  of  the  cause  may  not  be  so  at  another ;  when  a 
motion  is  to  be  made,  you  never  can  tell  whether  it  is  to  be  opposed  or  not  to  be 
opposed  ;  you  are  bound  to  give  intimation  of  it  regularly  to  the  other  party,  and 
it  might  often  be  productive  of  considerable  delay  if  you  could  not  enter  it 
before  the  judge  till  after  you  knew  whether  it  was  to  be  opposed  or  not  to  be 
opposed. 

1356.  Then  there  is  not  in  Scotland  any  thing  which  is  properly,  as  we  under- 
stand il,  a  matter  of  course,  such  as  side-bar  rules ;  in  England  and  Ireland  we 
have  certain  matters  which  are  mere  matters  of  course,  and  those  are 'obtained  by 
going  into  the  oflfice  ;  such  matters,  for  instance,  as  calling  upon  the  parties  to 
proceed  ? — It  is  very  difficult  to  explain  one  system  by  reference  to  another;  we 
have  motions  that  nappen  in  a  particular  case  to  turn  out  matters  of  course,  and 
if  an  appearance  has  not  been  entered  at  the  first  stage  of  the  cause,  then  the 
taking  of  the  decree  may  come  to  be  a  matter  of  course,  if  the  party  does  not  then 
appear,  and  under  certain  penalties  is  allowed  to  enter  an  appearance ;  I  do  not 
recollect  any  thing  at  this  present  moment  that  is  equivalent  to  a  motion  calling 
upon  a  party  to  proceed,  except  a  motion  in  the  jury  causes,  which  is  rather  the 
dismissal  of  the  cause,  if  the  party  has  not  proceeded  for  a  certain  time  after  the 
issues  are  drawn  up ;  but  then  if  he  shows  a  reasonable  cause  for  that,  the  other 
party  does  not  get  the  action  dismissed. 

'357-  ^^  ^^^  common  law  courts  in  England  and  in  Ireland  we  have  a  decla- 
ration filed  by  the  plaintiff;  the  defendant  puts  in  a  plea  to  that;  the  plaintiff 
puts  in  a  replication,  and  so  the  cause  goes  on ;  now  it  is  a  matter  of  course  to  put 
a  rule  upon  the  file,  calling  upon  the  defendant  to  put  in  his  plea,  and  again 
upon  the  plaintiff  to  reply  after  so  many  days ;  you  go  into  the  office  and  get  that 
rule,  and  serve  it  upon  the  party ;  have  you  any  thing  analogous  to  that  ? — Our 
rule  is  this ;  the  defences  must  be  lodged  in  the  cause  within  a  certain  period  of 
time ;  that  requires  no  order  at  all ;  if  those  defences  are  not  lodged,  it  is  an  unde- 
fended cause ;  the  decreq  will  then  be  obtained  upon  a  motion ;  if  the  party  does 
not  apply  in  a  certain  time  to  be  reponed  against  his  nefflect,  under  payment  of 
certain  costs  ;  but  you  cannot  be  sure  that  he  may  not  make  that  application  ;  and 
it  would  be  productive  of  additional  delay,  therefore,  to  allow  the  motion  in  such 
a  case  to  be  made  before  a  clerk,  and  very  often  the  petition  might  then  be  put  in 
to  be  reponed  for  the  mere  purpose  of  causing  additional  delay  j  it  stands  better 
as  it  is  at  present. 

1358.  Then  there  is  no  class  of  motion  business  of  which  it  can  be  said,  d 
priori^  that  it  may  not  be  opposed  by  the  opposite  party  ? — Very  few  cases.  We 
have  had  a  great  deal  of  discussion  at  the  bar,  as  to  whether  or  not  we  could 
abridge  the  number  of  motions  (which  we  should  be  very  glad  to  see  done,  for 
nobody  benefits  by  them  at  all),  by  doing  anything  before  the  clerks  ;  and  I  believe 
the  general  opinion  of  all  intelligent  persons  is,  that  it  would  be  a  most  hazard- 
ous and  inexpedient  thing.  A  committee  of  the  judges  have  been  considering 
the  draft  of  an  act  of  sederunt,  with  reference  to  the  conduct  of  jury  business: 
the  court  said,  before  they  sanctioned  it  they  would  wish  to  have  the  opinions  of 
the  bar  upon  it ;  and  those  most  conversant  with  the  jury  business  sat  upon  the 
draft ;  every  thing  that  they  objected  to  the  judges  gave  up,  and  delayed  every 
thing  that  was  doubtful ;  and  in  that  discussion  we  had  a  great  deal  of  consider- 
ation 
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alion  whether  or  not  we  could  make  motions  in  recovery  of  writings,  and  so  on,    j;,^„  u^^^^  ^^^ 

hefore   the   clerk ;  and  we  all  became  satisfied  that   it  would  lead  to   greater       ^ 

delay  and  expense.  1  /\pril  1840. 

1359.  It  is  your  opinion  that  you  cannot  take  out  of  this  hand  roll  any  class  of 
business  with  safety  to  the  administration  of  justice? — Most  decidedly ;  it  may 
turn  out  very  often  that  an  individual  motion  might  be  made  before  the  clerk  ; 
that  is  perfectly  true. 

1360.  But,  (I  priori  J  you  cannot  say  whether  it  will  or  will  not  be  so? — No. 

1361.  SirC.  Grej/J]  Is  it  not  an  objection  to  the  party  who  institutes  a  suit, 
having  the  right  of  choosing  the  Lord  Ordinary,  that  where  the  case  involves 
a  point  of  law  or  practice,  upon  which  the  judges--are  divided  in  opinion,  he  may 
choose  that  judge  whose  opinion  he  knows  to  be  in  his  favour  ? — ^To  a  certain 
extent  you  may  say  that  is  a  disadvantage ;  but,  on  the  other  hand,  considering 
that  the  Lord  Ordinary  is  not  the  whole  court,  and  that  it  is  merely  the  first  de- 
cision in  every  cause,  that  consideration  makes  the  difficulty  of  less  importance 
than,  for  instance,  in  some  of  those  controverted  questions  upon  which  the  present 
Vice-chancellor  and  the  present  Lord  Chancellor  are  understood  to  have  a  dif- 
ference of  opinion,  and  you  were  to  get  the  judgment  of  one  of  their  courts  in  the 
first  instance.    I  do  not  think  it  of  any  moment. 

1362.  Would  not  the  responsibility  of  the  Government,  in  appointing  judges, 
be  just  as  great  if  the  business  were  distributed  in  rotation  among  all  the  lords 
ordinary,  as  if  a  party  had  a  right  to  choose  the  lord  ordinary,  because,  if  the 
Government  appointed  an  improper  judge,  he  would  have  important  cases  devolved 
upon  him  more  necessarily  than  he  does  now  ? — I  used  an  improper  term  when  I 
said  the  responsibility  is  increased,  because  of  course,  in  reality,  the  responsibility 
is  the  same.  I  ought  to  have  said,  that  it  was  a  great  practical  check,  because  I 
do  not  think,  in  regard  to  that  important  department  of  the  executive  government, 
the  mere  fact  of  that  responsibility  is  sufficient  without  those  practical  checks 
which  in  diflferent  systems  are  devised,  with  a  view  to  see  that  the  duty  of  right 
appointment  is  performed  under  an  adequate  sense  of  responsibility.  The  respon- 
sibility is  the  same  in  all  instances  to  select  the  best  judge ;  but  I  should  say,  that 
it  is  a  great  practical  check  when  the  Government  know  that  if  they  select  a  man 
not  of  adequate  talent  and  experience,  the  result  in  all  probability  will  be  exhibited 
very  soon  in  the  public  dissatisfaction  by  this  selection  of  ordinaries  ; — not  that  I 
wish  it  lo  be  understood,  in  the  smallest  degree,  that,  the  difference  of  business 
necessarily  implies,  or  is  considered  to  imply,  dissatisfaction  with  the  judge. 
There  is  very  often  the  greatest  possible  caprice;  there  is  often  a  run  upon 
particular  lords  ordinary.  Sometimes  the  ordinary  with  the  longest  roll  may  be 
chosen  if  the  object  of  the  party  is  delay,  because  it  frequently  happens,  when  cases 
are  brought  up  from  the  sheriffs'  court,  the  party  who  has  lost  in  the  first  instance 
does  not  want  a  speedy  judgment  of  hi^  case,  and  therefore  he  is  glad  to  take  it 
before  a  lord  ordinary,  by  whom  he  knows  it  will  not  be  decided  for  a  great 
length  of  time :  and  therefore  if  the  state  of  the  business  was  in  all  instances 
viewed  by  the  country,  and  known  by  the  country,  to  be  the  true  test  of  the  man- 
ner in  which  the  judicial  business  was  done,  and  a  fair  test  of  the  judicial 
character,  no  doubt  the  mere  state  of  the  business  would  imply  a  reflection  which 
that  stale  of  things  does  not  necessanly  imply;  for  instance,  a  judge  may  not 
have  been  in  practice  at  the  bar  for  a  considerable  length  of  time  pa^t,  and  it  will 
be  some  time  before  the  public  gets  confidence  that  his  knowledge  of  forms  is 
such  as  to  enable  him  to  despatch  the  business  with  rapidity,  and  that  he  had 
not  Jbrgotten  any  of  his  law  from  having  been  occupied  in  duties  of  a  different 
nature ;  at  the  same  time,  as  the  difference  wjll  always  b^  understood  by  the 
country  when  that  disproportion  arises  from  a  distrust  of  the  judge,  it  does 
operate  as  a  great  practical  check. 

1363.  Sir  fF.  J{ae,]  What  is  your  view  with  respect  to  lengthening  the  session ; 
do  you  think  that  could  be  advantageously  done,  so  as  to  diminish  that  arrear 
before  the  lords  ordinary? — I  fairly  own  that  I  do  not  think  that  the  session, 
either  with  reference  to  the  inner  house  or  the  outer  house,  ought  at  be  length- 
ened. I  think  that  it  is  absolutely  necessary  that  there  should  be  a  certain  degree 
of  repose,  both  for  the  profession  and  the  judges,  from  the  discharge  of  judicial, 
labour  ;  I  think  it  is  of  great  importance  to  the  country  that  the  time  of  the  bar 
should  not  be  wholly  and  exclusively  devoted  to  study  of  law  ;  I  think  we  have 
benefited  greatly  in  Scotland  by  being  able  to  devote  a  certain  portion  of  time  to 
those  pursuits  and  those  studies  which,  by  tending  to  enlarge  the  character  of  the 
minds  of  those  engaged  in  the  profession,  are  of  great  value  to  the  country  :  they 
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John  Hope,  Esq.     tend  to  keep  up  habits  of  independence  and  habits  of  public  spirit  on  the  part 

of  the  bar ;  and,  on  the  other  hand,  I  think  it  is  of  equal  importance  to  the  judi- 

1  April  1840.       cial  character  that  you  should  not,  by  over  working  the  judges,  make  them,  as 
was  once  s^id  of  one  English  judge,  "legal  monks/' 

1364.  Have  there  been  any  changes  in  tlie  length  of  the  session  ? — There  has 
been  a  change  in  the  duration  of  the  vacation,  and  there  has  also  been  a  change 
in  the  length  of  the  session,  so  far  as  the  lords  ordinary  are  concerned,  and  there 
is  a  power  to  the  Queen  in  Council  to  add  to  the  length  of  the  session  in  the 
inner  house,  not  exceeding  a  month,  whenever  it  shall  appear  to  the  executive 
government  that  that  is  necessary. 

1365.  The  length  of  the  session  in  the  inner  house  has  not  yet  been  increased  ? 
—It  has  not. 

1366.  Do  you  think  that  it  requires  to  be  increased? — No,  I  do  not;  and 
I  presume  the  power  woyld  be  exercised,  if  there  was  any  reason  for  exercising  it. 

1367.  There  is  no  such  arrear  of  causes  in  the  inner  house  as  to  render  it 
necessary  that  the  sessions  should  be  lengthened  ? — No. 

1368.  Mr.  Wallace.l  Is  there  any  arrear  of  business  in  the  inner  houses  P — 
I  suppose  it  will  be  found  that  there  is  a  great  number  of  causes  in  the  inner 
division  not  disposed  of;  how  far  those  causes  may  be  causes  delayed  in  conse- 
queilce  of  written  arguments  being  ordered,  or  the  judgment  postponed,  or  how 
far  causes  have  not  been  brought  on  before  the  inner  house,  I  cannot  tell ;  there 
are  a  great  number  of  causes  that  have  left  the  lords  ordinary,  in  which  I  am 
counsel,  but  why  they  have  not  yet  come  forward,  I  cannot  tell. 

1369.  It  has  been  given  in  evidence  before  this  Committee  that  there  is  no 
arrear  before  one  of  the  inner  houses,  and  very  little  before  the  other ;  what  is 
your  opinion  upon  that  ? — ^There  are  a  great  many  causes  that  have  been  decided 
before  the  outer  house,  that  have  not  come  forward  in  the  inner  house ;  they  may 
be  acquiesced  in,  or  they  may  be  cases  brought  in  to  the  inner  house  very 
recently,  I  cannot  state ;  with  regard  to  any  thing  of  the  mere  statistics  of  the 
court,  1  do  not  wish  tp  refer  to  any  thing  that  is  stated  in  the  returns,  for  I  have 
no  knowledge  of  returns ;  I  cannot  say  that  I  am  now  more  informed  on  that 
subject  than  I  was  at  any  other  period ;  I  could  name  a  great  number  of 
important  causes  that  have  been  moved  in  one  or  other  of  the  divisions,  that 
stand  over  for  the  next  session,  but  to  what  extent  those  constitute  what  may  be 
called  arrears  I  cannot  tell,  but  I  could  mention  several  that  stand  over  for  argu- 
ment before  the  whole  court. 

1370.  Sir  W.  Rac.']  The  Committee  have  had  a  good  deal  of  evidence  about 
what  are  called  cases,  or  written  pleadings,  ordered  by  the  lords  ordinary,  or  by 
the  inner  house ;  has  the  practice  of  ordering  those  diminished  or  increased  ?— - 
I  think  the  practice  of  ordering  them  has  greatly  diminished,  and  I  fairly  own  that 
I  would  rather  have  more  printed  arguments  than  at  present  prevail  in  the  court. 

1371.  In  the  outer  house,  has  the  practice  increased  ? — I  should  think,  accord- 
ing to  my  experience,  the  practice  of  the  lords  ordinary  ordering  cases  has  dimi- 
nished of  late  years  very  considerably ;  at  the  same  time,  one  of  the  judges 
seems  to  attach  more  importance  than  others  to  printed  cases  ;  I  should  suppose 
the  Committee  would  find,  if  there  are  any  returns  upon  the  subject,  that  there 
are  more  cases  ordered  by  Lord  Jeflfrey  than  the  other  lords  ordinary,  but  I  should 
say,  that  the  number  of  cases  ordered  by  the  outer  house  has  greatly  diminished, 
and  I  regret  it. 

1372.  The  Lord  Advocate."]  Why  would  you  have  more  printed  arguments  ? — 
Because  I  think  there  are  a  great  number  of  causes  in  which  that  mode  of  stating 
the  argument  after  vivd  voce  discussion,  bringing  the  parties  to  a  point,  and  giving 
that  additional  opportunity  of  reviewing  the  cause  upon  authorities^  is  a  very 
valuable  mode  of  assisting  the  judge  in  considering  and  disposing  of  the  case. 
I  think  that  the  sort  of  obligation  supposed  to  rest  upon  them  to  introduce  the 
change  of  more  vivd  voce  argument  has  led  them  to  diminish  prejudicially  the 
number  of  printed  arguments ;  I  stated  that  to  the  Law  Commission  in  1833,  and  I 
retain  that  opinion  still,  of  course  more  strongly,  since  the  number  has  been, 
diminished. 

1373.  Mr.  Wallace.]  Is  it  not  quite  discretionary  with  the  lords  ordinary  to 
order  cases  or  not  ? — Perfectly  discretionary. 

1374.  As  regards  the  inner  houses,  has  the  practice  to  order  cases  increased  or 
diminished  ?— It  is  difficult  to  answer  that  question ;  it  has  not  increased,  but  that 
will  always  vary  with  the  nature  of  the  causes ;  there  may  be  some  years  in 
which  the  lords  ordinary  have  ordered  more  cases,  and  then  the  inner  house  have 
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not  ordered  them;  or  there  may  be  more  cases  come  into  the  inner  house  without  John  Hope,  Esq. 
written  arguments,  in  which,  upon  the  discussion  of  the  cause,  the  judges  have  a  — — — 
diflSculty,  and  in  which  the  lords  ordinary  had  no  diflSculty ;  and  then  the  inner  i  April  1840. 
house  orders  cases,  and  a  frequent  practice  is  for  the  counsel  to  beg  the  court  to 
order  cases.  The  Lord  Advocate  and  myself  are  often  in  the  habit  of  stating  in 
important  causes,  after  full  argument,  that  we  wish  the  court  to  order  cases,  and 
commonly  the  request  of  counsel  is  acceded  to  immediately.  In  other  cases,  after 
the  argument,  the  court  say,  "  We  should  like  to  see  this  stated  in  printed  argu- 
ment;" and  1  certainly  think  that  it  is  of  great  importance  to  have  cases  ordered  ; 
if  the  cause  is  to  be  appealed,  it  is  of  immense  value  to  have  the  argument  stated 
in  that  way  when  the  cause  goes  before  the  Court  of  Session  ;  I  think  it  is  also 
more  likely  to  diminish  the  number  of  causes  that  are  appealed,  because  un- 
doubtedly the  Scotch  litigants  do  prefer  in  important  cases  having  those  printed 
arguments.  According  to  my  experience,  I  should  say  there  are  a  number  of 
causes  disposed  of,  where  no  party  can  say  that  the  discussion  was  not  most  full 
in  court  by  the  four  counsel,  and  yet  in  which  the  agents  of  both  parties,  and 
very  often  the  counsel,  have  felt  a  wish  to  have  printed  cases. 

1375.  Mr.  Serjeant  Jackson.']  Before  the  late  changes  made  in  those  matters  oi.\ 
practice  as  to  the  printed  cases,  was  it  the  course  in  Scotland  to  have  printed  cases 
in  all  causes  ? — ^Yes,  and  the  desire  that  I  have  referred  to  on  the  part  of  the  liti- 
gants I  dare  say  was  the  result  of  that  having  been  the  invariable  course  of 
deliberation  upon  causes  in  every  case  whatever.  But  at  the  same  time,  notwith- 
standing the  period  which  has  elapsed  since  the  change,  I  think  we  are  all  of 
opinion,  generally  streaking,  that  it  is  a  most  valuable  mode  of  having  important 
and  difficult  causes  deliberately  discussed  and  decided ;  and  the  best  proof  of  it  is 
this,  that  whenever  it  is  not,  and  the  case  is  appealed,  though  it  .is  the  intention 
of  the  parties  to  have  Scotch  counsel  present,  there  is  always  a  full  and  argu- 
mentative case  put  into  the  House  of  Lords. 

1376.  Sir  W.  Rae.l  You  said  that  you  disapproved  of  the  notes  of  the  Lord 
Ordinary ;  do  you  consider  the  eflFect  of  those  notes  to  be  to  stop  proceedings 
in  the  inner  house,  that  is,  to  make  the  Lord  Ordinary's  judgment  final? — I  beg 
leave  to  observe  that  I  did  not  disapprove  of  the  note  ;  what  I  stated  was,  that 
I  think  the  length  of  the  notes,  particularly  of  late  years,  adds  considerably  to  the 
dissatisfaction  of  the  reclaimer  when  he  has  to  state  his  case,  and  to  the  embar- 
rassments, when  the  judge  considers  the  cause  beforehand  upon  the  printed  record 
with  those  notes  accompanying  it;  because  it  would  be  a  very  useless  consumption 
of  time,  if  he  is  to  look  at  the  cases,  and  you  are  afterwards  to  read  over  in  court 
the  printed  note,  which  the  judge  can  much  better  refer  to  and  study  at  home. 

1377.  The  judge,  in  making  the  note,  cannot  tell  whether  the  judgment  is  to  be 
acquiesced  in  or  appealed  from  ? — No. 

1378.  He  cannot  make  a  distinction,  therefore,  on  that  account? — No. 

1379.  Will  not  the  note  be  such  as  will  lead,  in  his  opinion,  to  the  judgment 
being  acquiesced  in  ? — I  am  most  fully  convinced  that  those  notes,  so  far  from 
leading  the  parties  to  acquiesce,  lead  rather  to  more  reclaiming  notes,  and  that  the 
judgment  would  have  greater  weight  without  these  notes.  It  is  very  difficult  for  a 
judge  to  write  out  a  long  and  anxious  argument  of  five  or  six  pages,  even  with  the 
utmost  labour  (and  nothing  can  equal  the  industry  and  laboriousness  with  which  those 
notes  are  penned),  without  falling  into  what  the  party  conceives  to  be  a  misappre- 
hension of  fact,  or  some  error  in  point  of  law,  which  the  party  exaggerates  in  his 
own  mind,  and  imagines  the  case  turns  upon  it,  and  often  reclaims  when  I  advise 
him  to  acquiesce ;  and  then  he  has  the  satisfaction  to  hear  that  the  court  think  the 
cause  perfectly  clear,  and  the  point  in  the  note  that  had  led  him  to  reclaim,  un- 
important ;  that  they  differ  from  the  Lord  Ordinary  in  that  particular  point ; 
that  they  do  not  go  upon  that,  but  they  confirm  his  judgment. 

1380.  Do  the  inner  houses  ever  deal  \i\i)i  those  notes  without  paying  much 
respect  to  them  ? — ^They  very  often  state  a  difference  of  opinion,  and  go  upon  a 
ground  different  from  that  which  the  Lord  Ordinary  has  expressed,  or  rather  some 
of  the  grounds,  for  the  object  of  the  Lord  Ordinary  in  making  those  notes  is  to 
state  his  whole  views,  those  to  which  he  att^phes  importance,  and  those  to  which 
the  party  attaches  importance,  and  it  may  happen  that  the  court  differ  in  the 
view  he  takes  of  the  different  grounds  that  are  mentioned ;  I  think  that  those 
notes  have  tended  a  great  deal,  looking  to  the  extent  to  which  the  judges  read  the 
cases  beforehand,  to  their  coming  into  court,  in  many  instances,  with  an  impres- 
sion upon  the  case ;  they  derive  that  impression  in  a  great  degree  from  the  note 
of  the  Lord  Ordinary ;  I  beg  it  however  to  be  understood,  that  I  am  very  far 
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Jvhn  Hope,  Esq.    from  not  appreciating  the  labour  and  study  with  which  those  notes  are  prepared  r 

— and  I  do  not  think  that  that  is  a  matter  that  can  be  a  subject  of  regulation ;  you 

1  April  1840.  cannot  prescribe  to  the  judge  how  he  is  to  deliver  his  opinion,  or  write  out  his 
opinion,  if  it  is  to  be  written  at  home ;  but  when  the  question  was  put  as  to  the 
effect  of  the  system  in  its  practical  operation,  and  the  consequences  of  the  judges 
looking  into  the  causes  before  they  came  into  court,  I  stated  that  the  impression 
complained  of  is  more  derived  from  the  anxious  notes  of  the  Lord  Ordinary  than 
from  the  judges  looking  into  the  pleas  and  the  record. 

1381.  Is  part  of  the  vacation  occupied  with  trying  jury  causes  in  civil  cases  ? — 
There  are  sittings  of  the  court  after  the  close  of  the  session  in  Edinburgh,  and 
then  there  are  the  trials,  if  there  are  any  to  take  place,  upon  the  circuits ;  a  very 
small  prbportion  take  place  on  the  circuits  ;  in  civil  cases  there  may  be  a  fortnight 
or  more  after  the  session  occupied  with  trials  in  Edinburgh,  and  sometimes  trials 
before  the  court  meets  again  in  Edinburgh. 

1382.  We  have  had  a  great  deal  of  evidence  of  trial  by  jury  not  succeeding  in- 
Scotland,  and  the  causes  of  it ;  have  you  any  thing  to  state  to  the  Committee  upon 
that  subject  ? — I  fairly  own  that  the  only  matter  regarding  the  whole  administra- 
tion of  justice  in  Scotland  that  has  weighed  upon  my  mind  of  late  years,  is  the 
question  respecting  trial  by  jury.  I  have  always  regarded  it  as  the  most  important 
and  beneficial  change  that  could  be  introduced  into  the  jurisprudence  of  any 
country.  I  am  a  great  advocate  for  it,  not  merely  as  being  an  excellent  mode  of 
disposing  of  causes,  but  also  because  the  disposal  of  causes  with  a  jury  has  a 
most  beneficial  effect  on  the  genius  of  the  law  and  on  the  judicial  character,  which 
I  value  very  highly.  It  was  a  change  which  it  was  anticipated  would  not  be  very 
popular  in  Scotland,  and  it  certainly  has  turned  out  (I  will  not  venture  to  say  from 
what  causes)  that  it  is  not  popular.  Unquestionably  the  original  Acts  of  Parlia- 
ment were  so  framed  as  to  increase  the  dissatisfaction ;  there  W^  a  certain  degree 
of  jealousy  entertained  of  the  Court  of  Session  ;  it  was  thought  that  they  would 
swamp,  as  it  was  said,  a  trial  by  jury ;  and  then  it  was  thought  that  they  might  send 
too  many  cases  to  be  tried  by  jury.  At  first  the  cases  were  to  be  looked  into  with 
great  scrupulosity,  to  see  whether  they  were  cases  fit  for  a  jury  or  not ;  and  very 
special  issues  framed  of  individual  matters  of  fact  which  tended  to  impede  the  pro- 
gress of  the  trial,  gave  great  dissatisfaction,  produced  contradictory  verdicts,  ap- 
parently upon  issues  in  the  same  cause;  this  arose  from  separate  points  being  put  to 
the  jury,  instead^of  proper  issues,  that  embraced  whatever  was  issuable  matter  in  the 
case.  Then  the  next  Act  of  Parliament  went  upon  the  opposite  extreme,  and 
compelled  a  great  number  of  cases  to  be  tried  by  jury,  whether  the  parties  wished* 
it  or  not,  and  that  certainly  has  produced  a  great  deal  of  dissatisfaction.  There  are 
a  great  number  of  other  causes  for  the  dissatisfaction.  I  would  say,  that  the  people 
of  Scotland  have  a  distrust  of  each  other  in  regard  to  jury  trial.  I  meet  with  it 
continually,  from  litigants,  from  agents,  and  very  often  from  other  counsel ;  they 
wish  that  the  case  should  be  decided  by  the  judges  upon  the  facts  rather  than  by  a 
jury.  I  do  not  participate  in  that  distrust  in  any  degree ;  my  feelings  are  perfectly 
different  upon  the  whole  branch  of  jury  trial;  but  that  prejudice  does  exist  to  a 

•  very  great  degree.  Then  it  must  be  kept  in  view,  that  the  whole  system  was  new. 
to  us;  we  are  not,  I  daresay,  very  skilful  in  it  yet,  and  any  error  or  any  miscar-. 
riage  in  a  jury  trial  is  attended  with  a  great  deal  more  inconvenience  than  would 
attend  error  or  miscarriage  in  the  decision  of  the  Lord  Ordinary.  There  is  much 
greater  difficulty  in  setting  the  matter  right,  and  much  greater  expense.  There  is 
another  circumstance ;  formerly  litigations  lasted  long,  the  depositions  being  taken- 
in  writing,  were  carried  on,  as  it  suited  the  convenience  of  the  party  to  advance  the 
money,  the  agent  advancing  a  little  at  one  time  and  the  party  at  another ;  whereas- 
now  they  must  be  prepared  to  meet  the  expense  all  at  once. 

1383.  Mr.  Wallace.]  You  stated  that  causes  had  been  heard  in  a  different  form* 
this  year,  at  the  suggestion  of  yourself  and  other  counsel,  from  what  they  used  to 
be  ;  will  you  state  what  division  of  the  court  heard  those  causes? — I  mentioned 
that,  in  several  cases  of  late  years,  we  asked  the  court  not  to  read  the  cases  before 
they  heard  the  counsel  upon  them. 

1384.  In  what  division  was  it  that  this  was  done,  or  has  it  been  done  in  bothr 
— At  this  moment  I  recollect  three  cases  ;  two  in  the  second  division,  and  one  iit 
the  first ;  there  are  more  cases,  I  know,  but  I  remember  those  three  in  particular. 

1385.  Sir  W.  Rae.]  And  they  all  proved  failures  ? — Two  unquestionably  led  to- 
a  most  useless  consumption  of  time,  and  satisfied  me  that  it  would  have  been 
much  better  if  the  judges  had  looked  to  a  considerable  extent  into  the  papers  in- 
the  cause. 

1386.  Mr. 
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1386«  Mr.  Serjeant  Joc^^on.]  What  was  the  motive  in  making  the  request  to     r  h   k      E 
the  court  not  to  read  the  papers ;  was  it  to  try  the  experiment  ? — ^In  one  of  them,  ope,    sg* 

— I  beg  the  Committee  not  to  ask  which — I  fairly  own  that  I  did  it  in  a  great  |  April  1840. 
degree,  because  I  thought  that  if  the  court  looked  into  the  case,  I  had  not 
much  to  say ;  in  the  other  two,  we  did  it  on  this  account,  that  we  thought  that  the 
length  of  statement  must  be  such  that  no  previous  investigaticHi  of  the  case  would 
probably,  in  the  least  degree,  diminish  it ;  the  result  was  as  you  will  see  in  the 
Reported  opinions  of  one  or  two  of  the  judges  in  one  of  the  cases,  that  they  were 
very  much  misled,  as  they  thought,  by  the  opening,  and  they  found  that  the  case 
was  one  of  infinitelv  less  difficulty  than  they  had  supposed,  from  a  three  days' 
speech  of  mine,  in  the  first  instance. 

1387*  Dr.  Lushington.]  Have  you  any  objection  to  mention  the  name  of  that 
t?ase  ? — No,  none  whatever. 

1388.  What  was  it  ?— Gifford  v.  Giflford. 

1389.  Mr.  Serjeant  Jackson.]  The  judges  are  able  to  detect  the  vulnerable  part 
of  the  case  by  having  read  the  papers  ? — Tes. 

1390.  That  is  a  great  disadvantage  to  the  suitor  on  the  wrong  side? — Yes,  and 
a  very  great  advantage  on  the  other  hand,  in  every  respect,  to  counsel,  who 
jdo  not  wish  to  make  a  long,  useless  statement  in  the  case,  with  which  we  know 
the  Judge  is  in  a  ^reat  degree  acquainted.  And  it  enables  us  to  bring  him  at 
once  to  the  points  m  the  case. 

1391.  The  Lord  Advocate.]  Cases,  however,  do  occur  in  which  you  wish  to 
make  those  statements  ? — Yes ;  because  I  knew  that  the  length  of  the  statement 
which  must  necessarily  be  made  could  not  be  diminished  by  any  reading  of  the 
cases. 

1392.  Mr.  Serjeant  Jackson.]  Suitors,  you  consider,  are  anxious^  to  hear  their 
counsel  speak  at  great  length  upon  their  case  ? — Yes. 

1393.  And  are  dissatisfied  with  anything  that  would  tend  to  curtail  the  state- 
ment of  counsel  ? — No  doubt  of  that. 

1394.  And  that  may  go  to  account  for  the  dissatisfaction  existing  in  the  minds 
of  the  people  of  Scotland  ?7~Yes ;  and  from  the  character  of  my  countrymen  I 
may  observe,  that  that  will  operate  more  in  Scotland  than  in  other  countries. 

1395.  You  seem  to  have  a  great  affection  in  Scotland  for  any  thing  that  has 
been  ancient  usage,  as  I  collect  from  part  of  your  evidence  ? — Yes,  that  is  shown 
in  regard  to  jury  trial. 

1396.  Mr.  Wallace.]  With  regard  to  jury  trial,  yoa  have  stated  that  the  cases 
are  generally  tried  after  the  general  business  of  the  court  is  over ;  is  there  any 
good  reason,  or  any  reason  assigned  why  jury  trial  is  not  taken  in  the  course  of 
the  session  as  a  matter  of  routine? — I  think  the  desire  of  the  agents  and  of  the 

Profession  determine  when  they  will  be  taken;  causes  might  be  tried  every 
londay  if  the  parties  wished  it ;  if  the  parties  apply  and  had  a  case  enrolled, 
it  would  be  tried.  Juries  complain  of  being  brought  on  Monday  from  a  distance, 
because  it  is  more  inconvenient  travelling  on  Sunday  if  they  are  not  within  a 
certain  distance  ;  but  if  there  was  the  smallest  wish  by  parties  to  have  cases  tried 
in  the  course  of  the  session,  I  should  say  it  would  be  done ;  the  Chief  Commissioner, 
when  there  was  a  st^parate  jury  court,  used  to  try  them  on  that  day,  and  it  was 
found  that  it  was  a  very  inconvenient  thing  in  the  middle  of  the  business  of  the 
session. 

1397.  But  is  the  Committee  to  understand  that  the  reason  why  they  are  not  tried 
in  the  session  is  to  accommodate  parties  and  agents  ? — Yes,  and  counsel ;  some  of 
the  judges  would  be  trying  causes  every  Monday  if  there  was  the  least  desire  for 
it,  or  if  the  number  of  causes  enrolled  for  trial  required  it. 

1398.  There  has  been  a  good  deal  of  evidence  shawing  how  causes  are 
obstructed  before  both  divisions  of  the  inner  house  and  the  outer  house,  by  counsel 
not  being  able  to  attend  when  required ;  are  you  of  opinion  with  those  witnesses: 
who  have  stated  that  obstructions  of  this  kind  very  often  arise  from,  the  cause  I 
have  stated? — ^There  is  not  the  least  doubt,  that  very  often  junior  counsel  ask 
the  court  to  delay  the  hearing  a  case  when  the  senior  counsel  is  not  present;  very 
often  the  court,  at  their  own  motion,  wish  to  hear  the  senior,  if  not  present ; — I* 
should  not  say  that  that  is  a  greater  inconvenience  in  the  Scotch  courts  than  in 
any  other,  aiid  it  will  cure  itself  if  the  parties  think  so ;  they  will  divide  the 
business  more  among  the  counsel,  if  that  is  founid  to  be  an  inconvenience. 

1.399*  Is  it  chiefly  the  absence  of  senior  counsel  or  junior  counsel  that*  creates', 
tjiis  obstruction  ? — ^The:  absence  of  senior  counsel. 
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1400.  How  many  senior  counsel  are  there  just  now  at  the  Scotch  bar? — I 
would  rather  avoid  stating  that;  I  was  asked  the  question  in  1834,  and  I  gave  off- 

1  April  1S40.  hand  the  number  that  I  supposed,  and  I  found  that  it  gave  some  offence ;  I  stated 
that  I  might  estimate  the  number  of  tive^  exclusive  of  myself ;  it  was  thought  that  I 
should  have  included  some  other  gentlemen,  and  therefore  it  is  a  question  that 
I  think  I  ought  not  to  be  called  upon  to  answer ;  I  would  much  rather  not  answer 
the  question. 

1401.  Are  there  more  leading  counsel  now  than  there  were  when  you  gave 
your  evidem^e  before  the  Judges  Salary  Committee  in  the  year  1834  ? — I  would 
much  rather  not  answer  the  question ;  I  should  imagine  the  reason  for  my  not 
wishing  to  answer  it  must  be  very  apparent ;  if  it  is  of  the  least  importance» 
I  presume  a  junior  counsel  would  not  have  much  difficulty  in  answering  it.  In 
my  situation  as  Dean  of  Faculty,  I  think  there  is  peculiar  reason  why  I  should 
not ;  there  was  greater  reason  why  I  should  answer  the  question  in  1834,  un- 
doubtedly* 

1402.  It  has  been  suggested  by  several  witnesses  before  this  Committee  that 
were  counsel  to  be  divid^  so  as  to  form  separate,  bars  in  the  different  courts,  the 
obstruction  to  business  would  be  diminished,  if  not  taken  away ;  do  you  see  any 
way  in  which  counsel  eould  be  divided,  so  as  to  effect  the  object  of  continuing 
the,  business  of  the  courts  without  interruption  ? — I  think  the  delay  from  that 
cause  is  not  such  as  would  at  all  require  the  division  or  separation  of  the  bar  ; 
I  think  that  it  would  be  attended  with  a  great  many  disadvantages  which  any 
body  who  understands  the  profession  will  at  once  perceive,  especially  where 
there  are  not  two  separate  and  distinct  courts.  It  would  be  very  unjust,  though 
that  is  a  minor  consideration,  because  I  do  not  think  there  is  business  enough 
in  one  court  to  warrant  a  separation ;  I  think  this  is  one  of  those  things  which  will 
not  go  beyond  a  certain  length,  if  it  is  a  real  evil,  without  working  its  own  cure. 

1403.  You  state  that  there  are  not  separate  courts ;  the  evidence  given  before 
this  Committee  is  that  there  are  seven  separate  courts,  including  the  office  of  the 
jury  clerks,  where  the  same  counsel  are  called  upon  to  appear  ? — Six  bars ;  there 
are  only  four  lords  ordinary  sitting  on  the  same  days. 

1404.  And  the  issue  clerks? — Yes. 

1405.  They  require  counsel  to  appear  before  them? — Yes,  and  perhaps  there 
may  be  two  or  three  counsel  in  all  tne  cases.  It  is  4rnore  easy  to  accommodate 
the  matter  before  the  lords  ordinary  ;  it  is  only  before  the  two  divisions  that  it 
leads  to  delay;  the  Lord  Ordinary  goes  on  with  another  cause;  it  only  breaks  off 
the  debate* 

i4or).  Does  not  the  delay  in  the  outer  house  from  absence  of  counsel  frequently 
postpone  causes  to  a  great  extent?-— It  leads  to  debate  going  on  at  considerable 
intervals,  and  that  is  a  considerable  inconvenience ;  on  the  other  hand,  if  it  was 
thought  to  counterbalance  the  importance  of  having  individual  counsel  in  a  case, 
the  suitor  could  retain  counsel  whose  attendance  he  was  more  sure  to  command. 

1407.  Have  the  counsel  of  the  Scotch  bar  been  ever  separated? — Never. 

1408.  There  is  not  understood  to  be  a  division  of  what  is  called  senior  and  junior  ? 
—It  is  no  division  at  all ;  we  have  no  silk  gowns  at  the  Scotch  bar,  except  the 
Lord  Advocate  and  the  Solicitor-general ;  the  Dean's  precedence  is  a  separate 
ihing  altogether ;  and  neither  do  we  act  upon  the  rule  strictly  of  seniority ;  it  is 
not  reckoned  against  etiquette  for  a  counsel  junior  to  the  senior  counsel  in  the 
cause  to  reply  or  even  to  take  the  lead  in  the  case,  if  the  senior  says  ^^  it  is  a 
cause  which  I  would  rather  you  took  charge  of.''  There  was  once  a  proposition 
made  to  me,  since  I  was  Dean,  by  Lord  Brougham,  whw  Lord  Chancellor,  for  the 
introduction  of  precedence,  which  I  satisfied  him  would  be  very  detrimental  to 
the  interests  of  the  bar. 

1409.  Was  it  proposed  to  separate  the  bar? — No,  there  was  never  a  proposal 
made  to  separate  the  bar. 

1410*  What  was  that  proposal  ? — Mere  precedence,  giving  silk  gowns. 

141 1.  Do  the  inner  houses  meet  at  11  ?— They  do. 

1412.  It  appears  by  returns  to  the  House  of  Commons  that  they  sit  upon  an 
average  about  two  hours  a  day ;  if  those  courts  were^o  sit  a  considerably  longer 
time  during  the  day,  and  the  sessions  were  to  be  increased,  could  not  a  great  deal 
more  business  be  done  in  the  course  of  the  year  ? — There  is  not  the  least  doubt 
that  more  business  could  be  done ;  but  you  will  observe,  that,  in  so  far  as  the 
judge  is  occupied  at  home,  very  often  the  work  that  is  conducted  in  the  court  will 
require  the  whole  time  of  the  judges  at  home  ;  and  it  may  therefore  happen,  and 
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does  happen  frequently,  that  the  two  hours  require  full  and  complete  employment    J^t^  Hope,  Esq. 

of  the  time  of  the  judges  at  home ;  you  would  have  to  lengthen  the  session  ^ 

greatly  in  order  to  accomplish  the  object,  and  a  great  deal  of  the  vacation  is  occu-       *  ^^"^  *^^' 
pied  in  reading  the  papers  on  which  ttie  divisions  are  to  give  their  opinions. 

141 3.  It  appears  by  evidence  before  this  Committee  and  by  returns  made  to  the 
House  of  Commons,  that  the  quantity  of  printed  papers  now  referred  to  the 
judges  is  much  smaller  than  formerly  ? — Yes,  from  the  great  diminution  of  printed 
argument 

1414.  Is  it  not  a  necessary  consequence  that  they  are  not  required  to  devote  so 
much  of  their  time  to  reading  as  formerly  ? — ^That  is  a  natural  question  to  put, 
looking  at  those  returns  only ;  I  should  say  that,  in  the  great  proportion  of  cases, 
the  study  of  the  records  in  which  you  have  to  ascertain  the  facts  with  accuracy 
and  precision,  whether  that  is  done  before  or  after  the  hearing  of  counsel,  is  done 
with  infinitely  more  labour  than  the  reading  of  the  loose  petitions  and  answers 
upon  which  the  judgments  were  formerly  given. 

1415.  Am  I  to  understand  that  the  diminished  quantity  of  printed  papers 
brought  under  the  consideration  of  the  judges  does  not  require  so  much  time  to 
read  them,  as  formerly  ? — I  should  think  it  is  extremely  likely  that  it  does  not;  at 
tiie  same  time,  I  fairly  own,  that  I  do  not  see  how  I  can  answer  that  question  very 
well  as  counsel ;  it  is  impossible  to  tell,  unless  you  have  an  individual  judge  who 
has  gone  through  the  business  at  the  two  respective  periods. 

^  1416.  Does  it  not  give  fair  reason  to  suppose,  that  since  the  papers  are  so  very 
much  diminished,  and  since  the  Judicature  Act  in  its  spirit  requires  so  much 
more  of  parole  proceedings  than  formerly,  that  the  judges  really  do  not  require  to 
Stody  so  much  at  home,  either  during  sessions  or  in  vacation  ? — I  should  unques- 
tionably say,  from  my  knowledge  of  the  fact,  that  the  study  by  the  judges  at 
home  is  in  no  degree  diminished ;  I  should  say,  that  the  labour  of  the  lords 
ordinary,  since  the  Judicature  Act,  has  been  increased  to  an  extent  beyond  any 
thing  that  existed  under  the  former  system,  both  the  extent  of  their  labour  and 
the  responsibility  of  their  duties,  the  responsibility  of  each  individual  step  taken 
in  the  cause  by  them :  and  I  would  not  say  that  the  extent  of  attention  to  the 
causes  has  not,  in  the  smallest  degree,  been  in  the  inner  house  diminished,  if  you 
take  the  minutes  or  hours  consumed  in  going  over  a  certain  number  of  printed 
pages  at  the  one  period  smd  the  other.  I  cannot  in  the  least  degree  tell  how  that 
matter  may  stand  ;  it  is  quite  impossible.  I  am  quite  persuaded  the  answer  which 
will  best  convey  my  own  opinion  upon  the  subject  is  this,  that  I  am  satisfied  the 
nature  of  the  duties  imposed  now  upon  the  inner  house,  whose  judgment  is  final, 
who  have  not  now  the  opportunity  of  reconsidering  their  judgment,  which  they 
had  previously,  upon  a  second  written  argument,  which  the  losing  party  might 
bring  before  them,  renders  the  discharge  of  their  duties  much  more  onerous,  and 
requires  greater  attention  and  greater  vigilance  in  the  most  minute  particulars 
than  was  necessary  formerly. 

1417.  I  understood  you  to  say,  that  in  your  opinion  there  is  no  matter  of  fonh 
and  routine  duty  performed  by  the  judges  of  the  inner  house  which  could  be  dis- 
pensed with  ? — ^That  question  was  not  put  to  me ;  the  question  put  to  me  related 
to  the  motions  before  the  lords  ordinary. 

141 8.  Are  there,  in  your  opinion, certain  routine  duties  and  matters  of  form  which 
are  at  present  performed  by  the  four  judges  of  the  inner  houses,  which  might  be 
safely  deputed  to  inferior  and  other  hands  ? — Certainly  not,  none  whatever. 

1419.  Is  the  Committee  to  understand  that,  in  your  opinion,  there  can  be  no 
improvement  made  for  facilitating  the  business  of  the  inner  houses  ? — No 
improvement  which  will  not  be  the  result  of  longer  and  further  practice  of  the 
system  which  was  introduced  in  1825,  and  which  of  course  will,  in  the  progress 
of  time,  gradually  become  more  and  more  valuable,  as  we  get  more  accustomed 
to  it. 

1420.  It  has  been  stated  to  this  Committee  that  at  least  an  hour  of  the  time  of 
the  judges  of  the  inner  houses,  taking  it  on  an  average,  is  occupied  daily  with 
matters  of  routine  which  could  safely  be  dispensed  with  ;  does  that  accord  at  all 
with  your  experience  ? — It  not  only  does  not  accord  with  my  own  experience,  but 
I  should  say  that  it  is  most  contrary  to  the  fact;  in  the  second  division  the  routine 
matters,  the  single  bills,  are  often  over  in  about  10  minutes ;  in  the  first  division 
there  are  more  incidental  applications,  and  more  of  such  business  always  naturally 
goes  to  the  first  division,  where  the  head  of  the  court  is ;  with  the  first  divisi(Ki  it 
may  occupy  a  quarter  of  an  hour,  very  rarely  that,  but  very  often  the  matter  is 
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John  Hopey  Esq.    over  80  immediately,  that  one  is  samtmoned  in  for  the  regular  business  when  yodt . 

7* are  hardly  aware  the  bell  has  rung ;  I  beg  leave  to  say  that  1  cisinnot  state  my 

1  April  1840*     answer  to  that  question  in  any  terms  sufficiently  strong  to  intimate  my  astonish- 
ment that  such  a  statement  should  have  been  made  to  this  Committee* 

1421.  In  conveying  to  the  Committee  your  opinion  of  the  arrears  before  the 
lods  ordinary,  you  have  stated  your  belief  of  the  power  which  is  given  to  parties  , 

to  choose  their  lord  ordinary  being  a. great  advantage;  and  you  also  .admit 
this  choice  has  caused  or  is  attended  wi&  a  great  deal  of  arrear,  and  that  parties 
will  find  themselves  in  the  predicament  of  having  their  cases  postponed  for  a  long 
time,  in  consequence  of  that  arrear  of  business  before  those  lords  ordinary ;  have 
they  it  in  their  power,  in  such  a  case,  to  withdraw  those  cases  and  place  theia 
with  others? — ^No,  they  have  not. 

1422.  Then  it  is  imperative,  when  they  have  once  chosen  a  lord  ordinary,  to 
Allow  the  case  to  remain  there,  whatever  delay  may  occur  ? — No  doubts  and  it  is 
attended  with  this  additional  disadvantage,  that  it  is  a  choice  that  is  given  to  one 
pcurty ;  the  defender  has  no  choice  about  the  matter;  it  would  require  a  separate 
application,  if  competent,  to  remove  a  cause  from  one  lord  ordinary  to  another 
lord  ordinary,  and  would  not  be  attended  to  in  individual  cases. 

1423.  In  practice,  is  it  done? — I  am  not  aware  of  it  having  ever  been  done  ia 
practice  ;  Ldare  say,  if  20  or  30  of  the  parties  on  each  side  of  the  case  at. the 
foot  of  Lord  Jeffrey's  roll  were  to  make  an  application  to  the  Judges  to  say  that 
they  wish  to  have  the  cases  transferred  to  another  judge's  roll,  the  judges  on  such 
an  application  would  do  it,  if  they  have  the  power,  but  they  would  not  listen  to 
auch  an  application  in  a  single  cause. 

1 424.  Has  the  court  the  power  to  transfer  causes  from  one  lord  ordinary  to  another? 
— I  should  have  great  doubt  upon  it,  unless  the  consent  of  the  Lord  Ordinary  wa^ 
obtained  ;  there  is  no  Act  of  Parliament  or  act  of  sederunt  which  contemplates  it^ 
In  the  event  of  the  indisposition  of  one  lord  ordinary,  another  is  authorized  to 
call  his  hand-roll  for  the  purpose  of  the  despatch  of  business.  You  cannot  remit 
from  one  division  to  another.  I  ought  to  observe,  that  the  parties,  in  the  choice 
of  their  lords  ordinary,  always  have  the  probability  of  that  arrear  in  view,  be* 
t^Use  the  first  year  will  show,  probably,  that  there  is  a  likelihood  of  arrear  before 
the  judge.  In  the  very  first  year  of  Lord  Conyngham's  appointment,  so  large  a 
number  of  causes  were  enrolled  as  showed  that  there  would  be  an  arrear,  and  yet 
parties  continued  to  enrol  their  causes  before  him. 

1425.  Is  the  Committee  to  understand  that  parties  choose  the  lords  ordinary 
because  of  their  supposed  superiority  as  judges?— There  is  no  doubt  that  that 
operates  to  a  veiy  considerable  extent ;  on  the  other  hand,  iust  because  more 
causes  are  enrolled  before  one  lord  ordinary,  others  do  it'  without  thinking  any 
thing  about  it.  There  is  nothing  in  which  there  is  so  much  caprice  and  unrea- 
sonable prejudice  operating  upon  the  minds  of  parties ;  all  those  circumstances 
are  drawbacks,  and  it  is  difficult  for  those  who  do  not  see  the  working  of  the 
^system  to  understand  why  you  should  proceed  upon  a  plan  which  acts  so  unjustly 
to  the  judge,  by  introducing  a  kind  of  popular  principle  into  the  judicial  system, 
Vhich  ought  not  to  prevail;  nevertheless,  I  think,  with  all  its  drawbacks  and 
disadvantages^  it  would  be  a  pity  to  withdraw  it  fi*om  us ;  but  I  admit  ail  the 
inconveniences  which  the  questions  recently  put  point  out. 

1426.  Should  you  see  any  objection  that  the  parties  should  have  the  power,  by 
application  to  the  court,  of  having  the  cause  taken  from  one  lord  ordinary's  roil 

'  and  placed  on  the  roll  of  another  lord  ordinary?— r  If  the  two  parties  consent  w&ea 
*the  case  is  at  the  foot  of  the  roll  to  have  it  transferred  to  another,  I  do  not  see  any 
^  objection ;  but  at  the  same  time  it  is  right  that  the  Committee  should  understand 
'that  frequently  that  change  would  not  be  for  the  benefit  of  the  cause,  because  there 
may  have  been  a  number  of  interlocutory  judgments  pronounced  by  the  Lord 
Ordinary,  the  full  object  of  which  the  other  Lord  Ordinary  would  not  have  in  viewi 
and  in  the  desire  of  having  speedy  justice  the  parties  might  find  that  they  had 
taken  the  worst  means  for  that. 

1427.  The  Lord  Advocate.']  You  would  not  extend  that  to  cases  partially  heard? 
— No  J  that  would  be  impossible. 

1428.  Mr.  Wallace.']  In  other  cases  you  see  no  objection? — I  cannot  suppose 
that  it  could  be  a  subject  of  legislative  enactment;  an  application  *  might  be 
made  by  the  parties,  .^nd  it  might  turn  qut  that  they  would  regret  it. 
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1429.  Is  it  your  opinion  that  any  improveinent  could  be  made  so  as  to  simplify  joha  Hopt^  Ei^: 

uod  sborten  the  duties  of  lords  ordinary  in  respect  to  making  up  the  records  ?—       

Very  great  improvements  may  be  made;  and  I  hope  I  shcdl  see  them  made  in  1  April  1840. 
simplifying  and  improving  the  records,  but  such  improvements  will  in  no  degree 

whatever  lighten  or  diminish  the  duties  of  the  lords  ordinary ;  I  do  not  see  how 
the  two  things  can  well  be  connected.  » 

1430.  Will  you  explain  in  what  manner  the  one  is  to  be  effected  without  accom-^ 
plishing  the  other  ? — Because  the  duty  of  the  Lord  Ordinary,  in  prepaHng  thc5 
record^  is  not  to  frame  the  record  ;  in  the  first  instance,  if  there  is  an  objection 
stated  to  the  summons,  he  disposes  of  this  objection ;  if,  when  the  condescendence 
and  answer  are  given  in,  there  is  impertinent  matter,  the  party  may  object  to 
that,  and  have  it  struck  out.  It  is  the  length  of  this  record,  or  rather  the  number 
of  revisals,  that  is  the  great  objection ;  that  is  carried  on  by  the  party ;  the  record 
ultinaately  may  not  be  longer  when  it  comes  before  the  Lord  Ordinary,  but  there 
will  be  before  it  is  completed  repeated  revisals  by  the  parties.  I  do  not  see  how 
the  judicial  labours  of  the  lords  ordinary,  so  far  as  they  are  concerned  in  the  pre* 
•paration  of  records,  will  be  diminished  by  improvements  in  those  records. 

1431.  It  has  been  stated  to  this  Committee  that  there  is  a  considerable  portion 
of  the  time  of  the  lords  ordinary  each  day  occupied  with  matters  of  routine  and 
form  which  could  be  conveniently  dispensed  with ;  does  that  accord  with  your 
opinion  ? — I  have  stated  at  some  length  that  I  think  there  are  no  motions  and  no 
matters  before  the  lords  ordinary  that  could  safely  be  devolved  upon  the  clerks, 
and  I  should  think  it  most  detrimental  to  the  interests  of  the  people  of  Scotland 
if  it  were  done  ;  I  should  protest  against  it  as  being  most  detrimental. 

1432.  Or  any  other  matter  now  done  by  a  lord  ordinary? — ^Yes,  in  so  far  as 
that  may  involve  the  far  greater  question,  whether  it  would  be  expedient  to  intro- 
duce into  Scotland,  as  recommended  by  Lord  Brougham  for  England^  in  his  speech 
on  law  reform,  an  officer  to  superintend  the  preparation  of  records,  rather  than  the 
lords  ordinary;  I  should  conceive  that  to  be  a  most  detrimental  and  pernicious 
ohange  for  Scotland. 

1433.  T>T.  Lushington.]  You  recollect  your  evidence  upon  the  subject  of  the 
preparation  of  records  given  in  May  1824  ? — I  cannot  say  that  I  remember  that. 

1434.  Have  the  goodness  to  refer  to  it,  and  say  whether  you  retain  the  opinion 
^iven  in  those  answers  609, 610,  611  ? — [Jfter  looking  at  it.'\ — Most  certainly. 

^435-  Will  you  read  those  questions  and  answers  ? — *^  If  the  Committee  have 
rightly  had  the  evidence  laid  before  them,  it  goes  to  this,  that  the  lords  ordinary 
prepare  the  causes,  and  after  judge  themselves  upon  them  ? — Yes,  which  I 
consider  a  very  great  advantage ;  that  is,  they  have  the  superintendence  of  the 
preparation ;  the  parties  having  the  power  to  object  to  any  thing  in  the  pleadings 
of  the  other  party  that  is  irrelevant  and  improper,  and  the  lords  ordinary  have  the 
power  of  striking  out  whatever  is  irrelevant  and  improper.  You  consider  that  to 
be  more  beneficial  than  to  cause  that  duty  to  devolve  upon  agents  and  counsel  ? — 
I  am  afraid  the  question  involves  a  great  ^nisapprehetoion  of  what  is  done ;  the 
counsel  of  course  prepares  and  frames  the  pleadings;  the  judge  reads  it  before  it 
is  finally  settled ;  and  if  there  is  any  thing  in  it  that  is  irrelevant,  and  not  perti- 
nent to  the  issue,  it  is  struck  out ;  or  if  either  of  the  parties  object  to  what  is  in 
his  adversary's  paper,  or  to  any  alteration  the  judge  proposes,  he  has  the  power  to 
bring  it  before  the  Lor  J  Ordinary ;  but  it  is  not  prepared  by  the  judge  in  any 
other  sense;  he  does  not,  of  course,  frame  the  pleading.  He  applies  the  finishing- 
hand  to  the  framing  of  the  case  r — I  am  afraid  that  I  cannot  answer  that  exactly 
in  the  affirmative;  he  reads  the  pleadings,  with  a  view  to  see  whether  they  con- 
tain irrelevant,  loose  and  improper  statements,  such  he  directs  to  be  struck  out, 
unless  the  party  can  show  that  he  is  mistaken ;  or  if  the  party  objects,  he  is  heard 
upon  the  pleadings  before  they  are  finally  settled ;  the  result  of  which  is,. that  the 
opportunities  are  less  in  the  hands  of  the  agent  and  counsel  (if  there  should  be  any 
such  intention)  to  mislead  or  to  increase  the  length  of  papers,  by  irrelevant  matter,  — 

than  there  could  be  in  any  other  system,  and  less  opportunity  is  afibrded  either  for  ^ 

evasive  pleading  or  chicanery  in  the  management  of  causes  ;  all  motions  in  re- 
ference to  the  recovery  of  documents,  all  motions  in  regard  to  further  time,  are 
heard  by  the  lords  ordinary ;  and  I  consider  their  preparation  of  the  causes  one  of 
the  most  valuable  parts  of  the  Scotch  system  ;  the  causes  are  thus  brought  to 
^lUPSt  a  single  point  before  lords  ordbiary,  before  they  are  finally  disposed  of : 
if  parties  are  dissatisfied  with  their  judgment  on  any  point  whatever,  with  a  few 
exceptions,,  they  can  go  to  the  chambers  of  the  Court  of  Session  ;  so  far  as  it  is 
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John  Hope,  Eiq.  possible  for  a  stranger  to  form  an  opinion  of  the  English  system,  I  think  it  would 
■  be  a  great  improvement  to  adopt  such  a  practice,  and  I  recollect  in  a  celebrated 
t  April  1840.  speech  on  the  administration  of  justice  in  England,  Lord  Brougham  strikingly 
pointed  out  the  benefit  of  such  a  system  as  we  have  in  Scotland,  and  which  he 
considered  mi^t  be  carried  on  by  some  officer  in  England  ;  perhaps  the  onerous 
duties  of  the  English  judges  would  not  allow  them  to  do  that,  but  I  should  be 
sorry  to  see  that  taken  away  from  the  Scotch  judges  and  intrusted  to  any  but  the 
judges.'' 

1436.  Mr.  Serjeant  t/ixcAr^oii.]  Is  that  superintendence  of  the  preparation  of 
records,  such  as  you  have  described,  done  by  the  judge  in  court  or  done  in  cham- 
bers ? — ^The  judge  reads  the  pleadings  at  home  ;  any  statements  he  wishes  to 
direct  the  attention  of  counsel  to,  or  any  arguments  or  motions  made  upon  the 
records,  are  made  in  court.  There  was  some  years  ago  some  discussion  among 
us,  whether  those  sort  of  motions  and  those  explanations  between  the  judges  and 
counsel  should  take  place  at  chambers  or  in  court ;  my  own  opinion,  and  I  believe 
the  general  opinion  of  the  profession  was,  that  it  was  much  better  that  all  judicial 
business  should  be  done  in  court.  I  retain  that  opinion  very  strongly.  I  dislike 
any  business  being  done  not  in  court,  so  far  as  judges  and  parties  being  brought 
into  contact.  I  do  not  like  the  authority  which  the  judge  has  at  home  sitting  at 
his  table.     I  like  the  check  which  the  open  court  gives  to  the  judge. 

1437.  I^o^s  that  branch  of  business  constitute  a  large  proportion  of  what  is 
done  in  court  ? — Not  strictly ;  that  part  of  it,  a  great  deal  of  what  is  termed  the 
preparation  of  the  records,  does,  because  that,  in  the  sense  in  which  it  is  used,  in- 
cludes what  I  go  on,  in  the  second  branch  of  my  last  answer,  in  the  part  of  a 
former  evidence  now  referred  to,  to  explain,  namely,  all  motions  for  the  recovery 
of  documents,  and  relative  to  the  particular  shape  which  the  case  may  take, 
whether  it  should  be  remitted  t6  an  accountant  before  or  after  the  record  is  closed ; 
and,  in  short,  a  great  variety  of  motions  of  that  kind ;  I  would  not  say  that  at 
present  very  much  time  is  occupied  in  the  mere  discussion  as  to  the  relevancy 
of  parts  of  the  record ;  on  the  contrary,  I  think  that  usually  the  parties  are  too 
little  in  the  habit  of  objecting  to  the  relevancy  of  parts  of  the  record ;  it  was 
found,  on  the  other  hand,  difficult  for  the  judge  to  decide  that  matter  on  his  own 
authority,  for  he  might  strike  out  that  which  upon  an  imperfect  statement  might 
appear  to  be  irrelevant ;  it  is  a  dutv  which  is  performed  to  the  extent  to  which 
the  counsel  or  parties  choose  to  call  it  into  exercise  by  the  judge,  because  he 
must  hear  every  motion  that  is  made  upon  the  record,  to  whatever  extent. 


Veneris,  3"  die  ApriliSy  1840. 


MEMBERS   PRESENT ; 


The  Lord  Advocate. 
Dr.  Lushington. 
Mr.  Wallace. 
Sir  Charles  Grey. 
Dr.  Stock. 


Mr.  Serjeant  Jackson. 
Sir  William  Rae. 
Mr.  Ewart. 
Sir  Robert  Harry  Inglis. 


The  Hon.  FOX  MAULE  in  the  CaAtR. 

Duncan  Jd*NeiU,  Esq.,  called  in ;  and  Examined. 

Jhmcan  McNeill,       1438.  Chairman.']  YOU  are  an  advocate  at  the  Scottish  bar? — I  am. 
*^«q-  1439.  When  were  you  called  to  the  bar  ?— In  1816. 

1440.  You  held  the  office  of  Solicitor-general? — I  did,  for  a  short  time, 
a  Apnl  1840.         \^\.  Your  attention  of  course  has  been  turned  to  the  Judicature  Act,  the  Act 
of  1825?— Yes. 

1442.  In  your  opinion  has  the  intention  of  that  Act  been  as  fully  carried  out  as 
was  anticipated,  by  the  substitution  of  oral  pleadings  for  written  arguments? — Not 
so  fully  as  my  anticipation  was,  and,  I  would  say,  not  so  fully  as  the  general 
anticipation  was ;  I  may,  however,  state  that  at  the  time  it  was  passed,  I  did  anti- 
cipate that  some  period  would  elapse  before  it  would  receive  full  effect. 

1443.  Has  it  been  carried  to  a  greater  extent  in  the  outer  house  than  it  has  in 
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the  inner  house  ? — The  oral  pleadings  are  greatly  more  full  in  the  outer  house    Dmmn  APNHO, 
than  in  the  inner  house.  Esq. 

1444.  The  Lord  Advocate,']    The  pleadings  in  the  outer  house  have  given      — — 

greater  satisfaction,  both  to  litigants  and  to  the  profession  and  the  public,  since      3  April  1840. 
1825  ? — I  am  of  that  opinion  ;  1  have  no  doubt  that  they  have. 

1445.  You  have  mentioned  that  the  system  was  not  carried  out  so  far  in  the 
inner  houses ;  to  what  do  you  attribute  that? — I  attribute  that  to  various  causes;— 
at  the  time  the  Act  was  passed,  the  pleadings  that  were  laid  before  the  judges 
of  the  inner  house  were  argumentative  pleadings ;  a  party  dissatisfied  with  the 
judgment  of  the  lord  ordinary,  submitted  that  judgment  to  review,  accompanied 
with  a  full  argumentative  pleading,  called  a  petition,  and  if  the  inner  house  con- 
sidered that  petition  deserving  of  answer,  they  directed  it  to  be  answered ;  the  answer 
was  also  an  argumentative  pleading,  and  the  case  being  in  that  way  before  the 
inner  house  upon  full  argument,  the  counsel  were  not  in  the  practice  of  occupying 
a  long  time  in  oral  argument ;  when  the  court  came  to  pronounce  their  opinions 
some  observations  were  generally  made  by  the  counsel,  but  the  discussion  was  not 
full.  That  habit  continued  a  good  deal,  both  with  the  bench  and  the  bar;  the 
habit  was  not  to  indulge  in  oral  discussion  from  the  bar  in  the  inner  house  so 
much  as  in  the  outer  house,  except  when  hearings  were  specially  ordered.  There 
is  also  a  reason  why  there  ought  not  to  be  so  much  discussion  in  the  inner  house 
as  in  the  outer  house,  viz.,  that  a  good  deal  of  the  matter  is  cleared  away  by  the 
discussion  before  the  judge  of  the  outer  house;  you  often  find  that  many  of  the 
points  originally  raised  in  the  case  are  not  insisted  upon  after  the  lord  ordinary  has 
pronounced  his  opinion  upon  them,  or  perhaps  that  the  parties  have  abandoned 
them  at  the  bar  of  the  outer  house  without  the  lord  ordinary  pronouncing  a  judg- 
ment upon  them  ;  and  the  lord  ordinary,  when  he  pronounces  his  judgment,  fre- 
quently accompanies  it  with  a  note  of  his  views.  "Rie  case  is  thus  reduced  to  one 
or  two  points,  when  it  comes  to  the  inner  house,  and  I  would  not  expect  the  same 
length  of  pleading  there  as  in  the  outer  house.  Those  are  reasons  why  causes  have 
not  been  so  fully  discussed  in  the  inner  house.  Another  reason  is,  that  in  the  outer 
house  the  records  and  documents  referred  to  are  not  printed,  they  are  in  manuscript, 
and  the  lord  ordinary,  sitting  in  the  outer  house,  has  a  greater  number  of  causes 
before  him  in  the  day  than  are  put  out  on  the  roll  of  the  inner  house.  It  is  there- 
fore not  to  be  expected  that  he  is  to  be  so  fully  master  of  the  statements  in  all  those 
records  and  the  documents.  They  are  not  so  accessible  to  him  in  manuscript  as 
appendices  to  documents,  as  if  they  were  in  print,  and,  in  addressing  him,  it  is  the 
practice  to  enter  more  into  a  statement  of  the  case  from  its  origin,  and  proceeding  ' 
upon  the  assumption  that  he  has  less  knowledge  of  the  case  than  the  judges  of  the 

inner  house  who  have  the  record  and  documents  before  them  in  print,  and  there- 
fore more  accessible — who  have  fewer  causes,  and  therefore  have  more  time  to  study 
the  records  and  documents  in  each  cause  coming  before  them,  and  each  of  which 
causes  is  by  that  time  more  reduced  to  a  point ;  those  are  the  substantial  reasons. 

1446.  You  think  there  is  still  a  considerable  practice  existing,  from  old  habits, 
of  the  judges  studying  the  cases  at  home,  with  a  view  to  arrive  at  an  opinion 
from  that  study  without  waiting  to  hear  the  argument  of  counsel  ? — I  have  no 
doubt  there  is  a  habit  on  the  part  of  the  judges  of  studying  the  cases ;  I  do  not 
object  to  their  studying  the  papers ;  my  own  opinion  is  not  against  their  studying 
the  papers ;  but  the  habit  certainly  is  gradually  wearing  oflF  of  their  forming  their 
opinions  upon  the  records,  without  trusting  so  tnuch  to  what  they  are  to  hear  from 
the  bar. 

1447.  At  any  rate,  is  there  a  strong  impression  at  the  bar  that  they  form  their       , 
opinions  upon  Uie  cases  ? — Yes,  there  has  been,  but  I  think  it  is  wearing  off. 

1448.  Chairman.']  Has  it  ever  occurred  to  you  to  find  that  the  judges  in  the 
inner  house  have  been  so  long  in  the  habit  of  studying  written  arguments,  as  to 
show  an  indisposition  to  hear  counsel  ? — No,  I  think  they  are  disposed  to  hear 
what  counsel  have  to  say  in  reference  to  the  case ;  of  course,  if  you  are  addressing 
a  person  who  you  know  has  a  knowledge  of  the  facts  of  the  case  and  the  pleas,  you 
are  naturally  not  disposed  (at  least  I  do  not  feel  disposed)  to  go  at  so  much  length 
in  detail  into  the  matter ;  and  also,  if  you  are  conscious  that  there  are  untenable 
parts  of  the  case,  you  soon  see,  when  you  touch  upon  them,  whether  the  judge  has 
the  same  view  of  them  with  yourself  (a  very  little  tact  will 'find  that  out),  and,  if 
no,  you  pass  from  that  and  go  to  the  part  you  rely  more  upon. 

1449.  ^^  ^^  ^^^^  occurred  to  you  to  find,  that,  on  your  appearing  in  a  case  in 
Che  inner  house,  the  judges  have  come  prepared  with  written  judgments  to.  the 
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Duncan  M'NeiS,    exclusion  of  any  useful  arguments  you  might  suggest? — No,  I  cannot  tax  my 
£H.  memory  ivith  that. 

1450.  With  reference  to  your  practice  before  the  court,  ia  it  your  opinion  that 

3  April  1S4JO.  there  is  sufficient  business  before  the  inner  house  to  require  two  divisions  in  that 
inner  house  to  transact  its  business  ? — I  think  so ;  I  do  not  think  one  division 
could  do  the  business  satisfactdrily. 

1451 .  Do  you  think  that  the  number  of  judges  in  either  of  the  divisions  might  be 
reduced,  with  any  advantage  to  the  public  service? — Certainly  not ;  I  think  a  fewer 
number  than  four  would  not  be  a  good  number  for  a  court  of  review ;  I  do  not 
think  it  would  be  satisfactory  at  all. 

1452.  With  regard  to  the  outer  bouse,  do  you  think  there  is  sufficient  business 
before  the  lords  ordinary  to  require  the  full  complement  of  five,  as  at  present  r — i 
think  there  is ;  I  do  not  mean  to  say  that  the  five  lords  ordinary  might  not  be  able  to 
dispose  of  more  causes ;  but  if  you  had  fewer  lords  ordinary,  I  think  you  would 
not  have  an  efficient  force  for  the  disposal  of  the  causes. 

1453.  The  Lord  Advocate.]  You  are  aware  that  at  present  there  is  a  consider- 
able arrear  before  some  of  the  lords  ordinary  ? — Yes. 

1454.  That  arrear  arises  from  accidental  circumstances.  Suppose  the  business 
before  the  lords  ordinary  were  equalized,  is  it  still  your  opinion  that  the  number 
of  five  would  not  be  too  great  for  the  judicial  business  of  the  country,  under 
any  arrangement  that  might  be  made? — ^That  is  my  opinion. 

1455.  ^0^  mentioned,  that  the  course  of  hearin?  before  the  lords  ordinary  had 
given  great  satisfaction  from  the  commencement ;  1  suppose  you  can  hardly  say 
that  about  the  inner  houses? — I  must  say,  that  I  have  heard  more  discussion  upo« 
that  subject  within  the  last  few  w^ks  than  I  had  ever  heard  before,  and  perhaps 
my  attention  has  been  more  called  to  it ;  I  had  not  heard  dissatisfaction  expressed 
for  a  considerable  time  before  that ;  at  the  same  time  my  opinion  is,  that  the 
suitors  would  be  more  satisfied,  particularly  the  losing  parties,  if  there  was  more 
full  discussion.  I  do  not  mean  by  that  opinion  to  convey  the  idea  that  the  cases  are 
not  decided  on  proper  grounds ;  but  suppose  a  party  to  be  present  hearing  his  own 
case  discussed,  and  that  it  is  decided  against  him,  he  is  very  apt  to  have  an  im- 
pression that  some  things  that  have  not*  not  been  urged  upon  the  court  might  have 
produced  a  different  result  if  they  had  been  so  urged,  although  the  counsel  might 
be  of  a  different  opinion. 

1456.  That  feeling  may  be  shared  by  the  counsel  too? — It  may. 

1457.  Generally,  is  it  your  opinion,  that  with  respect  to  the  business  done  in 
the  two  divisions  of  the  inner  house,  a  sufficient  portion  of  that  business  is  done 
in  open  court,  or  do  not  you  think  that  the  system  would  be  very  much  improved 
by  a  larger  portion  of  the  judicial  time  being  spent  in  court  than  is  now  spent  ? — 
I  think  it  would  be  more  satisfactory  to  the  suitors  if  there  was  more  full  argument 
before  the  inner  house ;  and  I  speak  particularly  of  parties  losing,  because  parties 
gaining  are  of  course  generally  satisfied  with  the  result. 

1458.  But  you  are  of  opinion,  that  it  is  one  important  end  of  a  court  of  justice 
(o  satisfy  the  losing  party  that  his  cause  has  been  thoroughly  heard,  though  he 
loses? — I  think  that  too  great  caution  cannot  be  taken  in  order  as  much  as  pos- 
sible to  prevent  dissatisfaction  with  a  court  of  justice,  even  by  the  losing  party. 

1459.  ^^^  g&i^ii^g  party  is  satisfied  with  gaining  his  cause,  but  it  is  an 
important  part  of  justice  that  the  losing  party  should  be  satisfied  that  at  all  events 
eyery  thing  has  been  said  for  him  that  could  be  said,  and  that  ey^rj  thing  said 
nas  been  considered  by  the  court? — I  think  so;  at  the  same  time  I  think  that 
counsel  piay  feel  very  often  not  disposed  to  urge  things  which  parties  think  it  would 
be  advants^geous  to  urge. 

1460.  Dr.  Lushington.]  It  is  the  duty  of  a  counsel  to  exercise  that  discretion, 
and  control  his  client? — ^Yes. 

1461.  Sir  W.  Hae!]  And  the  curtailment  of  the  pleading  may  arise  from  the 
prudence  of  the  counsel,  in  many  cases? — Yes,  from  the  prudence  of  counsel,  and 
the  habit  of  counsel  and  the  court ;  we  are  not  used  to  speak  so  fully  in  the 
inner  house  as  in  the  outer  hoyse,  because  we  consider  that  the  judges  are  in  a 
better  state  of  preparation,  and  have  better  means  of  making  themselves  masters 
of  the  case ;  but  I  still  thinly  suitors  in  many  cases  would  be  better  pleased  if  there 
^as  a  more  full  discussion. 

•    1462.  H«ls  the  practice  improved  in  that  respect? — I  think  it  has. 

1463.  T\i%  Lord  Advocate!]  You  are  aware  of  the  number  of  hours  the  court 
sit ;  what  would  you  say  was  the  average  ? — I  can  only  make  a^guess  at  that ;  they 
meet  at  1 1 ;  I.  shpuld  say  from  two  to  three  hours ;  I  allude  to  the  inner  houses  ;* 
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I  merely  guess  at  the  thing ;  the  sitting  is  unequal  in  length ;  it  depends  upon  j}utiea»  M^Nmlk 

the  length  that  the  discussion  takes.     Sometimes  they  sit  a  good  deal  longer.  £iq. 

1464.  But  discussions  are  sometimes  very  short  even  in  those  cases  where  there  

is  nothing  but  the  record  before  the  court,  and  no  printed  argument? — Sometimes  3  April  1840. 
they  are,  but  when  there  is  a  full  printed  argument  there  is  of  course  less  occa-* 

sion  for  oral  pleading,  and,  in  that  way,  a  case  of  bulk,  that  gives  a  great  deal  of 
trouble  to  the  judges  to  study,  occupies  sometimes  a  very  little  time  in  open 
court. 

1465.  Mr.  Serjeant  JacfooiJ.]  Your  opinion  is  that  there  is  no  just  ground  of 
complaint  upon  the  part  of  the  community  in  Scotland  as  to  the  mode  in  which 
the  judges  discharge  their  duty  ?— My  opinion  is  that  the  cases  are  well  considered 
and  well  decided,  generally ;  but  I  think  that,  speaking  constitutionally,  it  is  an 
object  to  make  a  court  pf  justice  as  popular  as  possible,  to  do  away  with  preju- 
dices, even  though  somewhat  unreasonable,  if  you  can  avoid  them;  you  cannot 
be  too  anxious  in  making  suitors,  whether  reasonable  or  unreasonable,  satisfied,  if 
passible. 

1466.  That  is  quite  true ;  but  it  appears  that  in  Scotland  you  are  very  much 
attached  to  the  ancient  habits  and  modes  of  proceeding ;  you  do  not  like  innova- 
tions ? — No  ;  unless  we  are  satisfied  that  a  benefit  is  to  be  obtained. 

1467.  And  the  judges  in  their  own  particular  practice,  and  the  community  also, 
have  been  so  adapting  themselves  to  the  new  state  of  things  as  gradually  to  pro- 
duce a  CTOwing  satisfaction  with  the  mode  of  discharging  public  business  ? — 
I  think  tne  objections  that  I  have  been  pointing  to  are  gradually  wearing  away;* 
I  think  the  system  is  improving. 

1468.  Dr.  Luskington.]  But  that  it  would  be  expedient  and  more  satisfactory  if 
the  oral  argument  were  at  greater  length  ? — Yes. 

1469.  Mr.  Serjeant  «7i{icA:^o;7.]  Have  you,  in  your  experience,  found  that  some  of 
your  own  clients  have  been  dissatisfied  with  your  having  exercised  your  discretion 
in  curtailing  the  case  ? — We  come  very  little  in  contact  with  our  clients  personally; 
I  hear  more  of  the  clients  through  the  agents  than  from  themselves  personally. 

1470.  Have  you,  as  we  have  in  Ireland,  some  agents  who  are  sometimes  so 
unreasonable,  as  not  to  be  satisfied  with  counsel  for  not  urging  every  thing  that  is 
put  before  them? — I  cannot  say  exactly  as  to  that.  The  agents  in  Scotland  do 
not  generally  express  their  opinions  in  that  way  to  counsel;  but  I  have  heard 
agents  say  that  they  thought  a  case  might  have  been  more  fully  stated  than  it  had 

been.  * 

1471.  Have  you  heard  the  agent  state  that  that  was  the  opinion  of  clients 
occasionally  ? — I  do  not  remember  a  particular  case,  but  I  have  no  doubt  that  I 
have  heard  the  remark- made  by  agents,  that  cases  might  have  been  more  fully 
stated  than  they  had  been. 

1472.  The  Lord  Advocate.']  Have  you  found  that  particular  part  of  the  profes- 
sion not  quite  satisfied  with  the  length  to  which  oral  discussion  takes  places  in 
the  inner  house  ?— Yes,  I  have  heard  agents  say  that  they  did  not  see  why  the 
discussion  should  not  be  so  full  in  the  inner  house  as  in  the  outer  house ;  I  myself 
see  reasons  why  it  should  not,  but  that  shows  the  feeling  on  the  part  of  some 
agents. 

1473.  And  to  a  certain  extent  that  is  well  founded,  because  the  discussion  is 
not  in  your  opinion  full  enough  r — I  think  it  is  full  enough  to  get  at  the  justice  of 
the  case,  but  not  to  satisfy  the  parties. 

1474.  Mr.  fVailace.']  Are  you  aware  of  any  general  feeling  of  dissatisfaction  on 
the  part  of  the  public  with  the  mode  in  which  business  in  the  Court  of  Session  is 
conducted  ? — No ;  I  have  heard  it  said  lately,  since  this  Committee  was  appointed,, 
that  there  was  general  dissatisfaction,  but  I  cannot  say  I  am  aware  of  that,  further, 
than  exists  in  regard  to  courts  and  lawyers  in  general. 

1475.  You  have  been  asked  whether  Scotchmen  are  not  averse  to  what  are 
called  innovations ;  are  not  Scotchmen  always  happy  to  have  improvements  intro* 
duced  into  the  country  of  every  kind  ? — ^Yes,  I  think  they  are,  wnat  they  consider 
improvements. 

1476.  They  are  not  so  devoted  to  old  practices  as  to  prefer  that  which  is  not 
so  good  to  that  which  is  better? — Certainly  not  to  prefer  that  which  they  think 
not  so  good,  to  that  which  they  think  is  better. 

1477.  Sir  W.  RaeJ]  Is  there  not  a  feeling  that  there  have  been  too  many 
changes  of  late  in  the  Court  of  Session  V — I  think  so;— my  own  opinion  in  reference 
to  that,  and  from  communication  with  the  profession  upon  it,  is,  that  changes  to  any 
consideriable  extent  in  the  mode  of  administering  justice,    though   they  may 
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Jhmem  McNeill,   produce  greater  good  in  the  end  if  they  are  judicious,  are  more  or  less  evils  at  the 
Eaq.  time,  and  calculated  therefore  to  produce  dissatisfaction  at  the  time ;  they  lead  to 

•- litigation  on  points  of  form  ;  new  questions  arise ;  a  man  comes  into  court  to  have 

3  April  1840.      a  case  decided  upon  the  merits;  he  finds  that  he  has  first  to  try  a  point  of  form,  and 
he  is  dissatisfied  with  that 

1478.  Were  those  evils  occasioned  by  the  changes  in  1825? — For  a  considerable 
time  there  were  many  points  of  form  raised,  which  I  think  always  are  more  or 
less  unsatisfactory  to  the  parties. 

1479.  -^^^  those  are  all  adjusted? — I  cannot  say  all,  because  ingenuity  suggests 
new  objections  to  counsel,  but  they  are  substantially  settled,  I  should  say. 

1480.  Would  it  not  be  an  evil  to  open  such  a  matter  again,  except  upon  most 
serious  and  important  grounds  ? — Undoubtedly ;  I  say  all  experimental  changes  to 
a  considerable  extent  are,  more  or  less,  evils  at  the  time. 

1481.  Mr.  Wallace.]  You  were  a  considerable  time  sheriff  for  the  county  of 
Perth  ? — I  was  for  10  years. 

1482.  That  is  the  largest  county  in  Scotland  ? — I  believe  it  is,  in  point  of  surface, 
one  of  the  largest  counties  in  Scotland,  and  nearly  as  much  business  is  done  in  that 
as  in  any  county ;  not  so  much  as  in  Lanarkshire ;  the  city  of  Glasgow  produces 
a  great  deal  of  business;  but  Perth  is  one  of  the  most  extensive  jurisdictions  any 
sheriff  possesses  in  Scotland. 

1483.  You  have  stated  that  you  are  aware  of  considerable  arrears  existing 
before  some  of  the  lords  ordinary ;  could  you  state  to  the  Committee  to  what  cause 
or  causes  you  attribute  those  arrears  ? — I  think  those  lords  ordinary  are  very  indus- 
trious, and  work  very  hard  ;  there  are  a  number  of  cases  brought  before  them, 
more  than  they  can  well  get  through. . 

1484.  The  Lard  Advocate.]  It  is  owing  to  the  extent  of  the  business  being  such 
that  they  cannot  overtake  it  ? — Yes ;  the  two  lords  ordinary  before  whom  the 
greatest  arrears  are,  I  think  are  exceedingly  industrious. 

1485.  Mr.  fVallace.]  Are  you  aware  of  the  time  of  the  lords  ordinary  being  a 
good  deal  occupied  in  discussing  on  points  of  form,  and  other  matters  arising  in 
the  course  of  the  preparation  of  causes,  or  discussion  on  the  merits  ? — ^There  are 
discussions  on  points  of  form  frequently  before  the  lords  ordinary  before  a  case  is 
ready  for  judgment,  upon  the  merits ;  for  instance,  discussions  on  preliminary 
defences,  that  is  involving  perhaps  an  objection  to  the  relevancy  of  the  summons  ; 
those  are  discussions  as  to  the  form  of  the  summons,  but  I  beg  to  ask  what  is 
meant  in  the  question  by  discussions  on  points  of  form  ? 

i486.  Dr.  Lushington.]  Discussions  upon  the  defences  would  not  be  matters  of 
course  ? — No. 

1487.  The  Lord  Advocate.]  The  result  might  be  to  throw  the  action  out  of 
court  ? — Yes. 

1488.  And  by  doing  that  to  establish  the  most  important  rights  of  the  party  ? — 
Yes,  but  I  should  like  to  have  a  more  definite  understanding  in  my  mind  of  what 
is  meant  by  points  of  form. 

1489.  Mr.  Wallace.]  Has  any  mode  occurred  to  you  of  relieving  the  lords 
ordinary  of  any  part  of  the  duties  which  they  now  perform  in  hearing  and  disposing 
of  causes  after  the  records  are  prepared  aiid  closed  ? — No,  I  think  that  the  causes 
are  heard  in  a  proper  manner  before  the  lord  ordinary ;  nothing  remains  after  the 
record  is  closed  but  that  he  shall  hear  the  cause  and  pronounce  a  judgment  upon 
it ;  I  do  not  know  how  he  can  be  relieved  of  that. 

1490-91.  It  has  been  stated  to  this  Committee  that  it  might  be  advisable  to  de- 
volve the  preparation  of  causes  and  other  incidental  discussions  arising  out  of  the 
preparation  of  causes  on  one  lord  ordinary,  or  on  the  different  lords  ordinary  in  gra- 
dation ;  would  such  a  course  tend  to  prevent  the  lords  ordinary  from  having  their 
debates  interrupted,  from  the  absence  of  counsel,  or  any  other  cause,  and  getting  into 
the  arrear  which  they  are  at  present  in  ? — That  would  be  relieving  the  lord  ordinary 
from  some  of  the  duty  before  the  record  is  prepared ;  I  presume  part  of  the  lord 
ordinary's  time  must  be  consumed  in  going  over  and  considering  the  record  before 
he  approves  of  it ;  if  you  take  away  from  the  lord  ordinary  part  of  his  duty,  of 
course  he  will  have  more  time  to  devote  to  the  remainder  of  his  duty ;  I  think  that 
the  labour  of  examining  the  records  must  be  gradually  diminishing  as  counsel 
get  more  familiar  with  constructing  them  in  a  proper  manner ;  when  the  Act 
of  1825  was  passed,  it  contemplated,  as  I  read  it,  a  vigilant  superintendence 
by  the  lord  ordinary  of  the  shape  and  form  of  the  record,  and  for  a  consider- 
'^  able  time  I  think  that  was  very  necessary;  different  views  were  entertained 
at  the  bar  with  reference  to  how  the  record  should  be  formed ;    some  counsel 
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indulged  in  large  quotations  from  documents,  and  others  thought  it  better  to  state   Ihmean  M^NeUU 
shortly  their  points ;  now  we  are  getting  more  into  uniformity  and  more  into  *^^* 

brevity ;  and  as  we  acquire  more  skill  in  that  department,  there  will  be  less  for  the       ; 

lord  ordif^ary  to  do,  and  less  occasion  for  him  to  check  the  record  at  all ;  I  think      *  ^P"*  *^^ 
that  duty  will  be  gradually  lightening  itself. 

1492.  Sir  W.  Rae!]  You  do  not  think  he  ought  to  be  relieved  of  that  duty 
under  any  circumstances  ? — I  think  it  must  be  a  judge  who  does  it,  and  I  do  not 
see  that  it  could  be  better  done  than  by  being  distributed  among  the  lords 
ordinary. 

1493*  The  Lord  Advocate.']  Do  you  think  the  withdrawing  the  superintendence 
of  the  judge  might  have  the  effect  of  the  system  returning  to  what  it  was  formerly  ? 
—I  think  it  might,  but  the  labour  of  that  duty  is  of  course  diminished  as  we 
improve  in  skill  in  preparing  the  records.  Part  of  the  question  put  to  me  was 
whether  it  could  all  be  transferred  to  one  judge.  1  do  not  see  the  practical  advan- 
tage of  that. 

1494.  Mr.  Serjeant  Jackson.']  Is  it  the  function  of  the  judge  in  this  part  of  the 
duty  to  relieve  the  record  from  prolixities  and  impertinences? — It  is  so;  when  a 
judge  finds  such  things  in  a  record,  he  generally  orders  the  case  to  be  called ;  he 
probably^  in  directing  the  case  to  be  called,  issues  a  note  suggesting  what  his 
observations  have  been  with  reference  to  it,  that  such  matters  appear  to  be  irre- 
levant, or  that  such  an  averment  is  not  sufficiently  answered  by  the  opposite  party; 
the  counsel  come  up  to  the  bar,  and  if  they  explain  why  they  have  so  framed  the 
record,  and  that  is  satisfactory  to  the  judge,  the  record  remains  as  it  was ;  if  not,  he! 
desires  them  to  amend  the  record. 

1495.  In  our  courts  in  Ireland,  and  I  believe  in  England,  the  course  is  for  the 
counsel,  on  the  one  side  or  the  other,  to  object  to  certain  matters  in  the  proceed- 
ing that  he  conceives  to  be  prolix  and  impertinent,  calculated  to  embarrass  his 
client  and  involve  him  in  unnecessary  expense;  it  devolves  upon  the  party  to  whose 
prejudice  it  is  to  object  to  it,  and  the  judge  would  not  of  his  ovm  mere  notion 
interfere  to  alter  the  record  ;  do  you  think  there  might  be  an  arrangement  in 
Scotland  to  make  it  the  duty  of  the  counsel,  to  whose  client's  prejudice  this  pro- 
lixity occurs,  to  object,  and  then  the  judge  to  declare  his  opinion  ? — It  is  perfectly 
competent  for  the  agent  to  put  the  case  to  the  roll,  and  then  for  the  council  to 
call  the  lord  ordinary's  attention  to  the  objectionable  part  of  the  record,  and  to 
request  that  it  be  expunged  ;  but  that  prolixity  in  the  record  is  often  not  preju- 
dicial to  the  other  party,  except  that  it  may  occasion  him  expense  if  he  loses  the 
cause  ;  he  has  very  often  no  interest  to  object  to  it,  although  it  is  irregular  and 
ought  not  to  be  there.  At  the  time  when  the  Judicature  Act  was  passed,  in  1826, 
there  was  no  experience  of  preparing  records  in  a  strict  manner,  and  it  was  with 
a  view  to  introduce  a  proper  system  into  the  courts  that  this  superintendence  was 
given  to  the  lord  ordinary,  and  I  think  it  useful  that  it  should  exist ;  I  have  said 
that  I  think  the  records  are  improving,  and  there  is  less  occasion  for  the  exercise 
of  it,  and  that  it  is  competent  for  the  parties  to  object. 

1496.  Independently  of  the  party  objecting,  it  is  part  of  the  duty  of  thejudg^ 
to  look  at  the  record  and  see  that  it  contains  nothing  impertinent?— Yes. 

1497.  Do  you  think,  with  safety  to  the  purity  and  propriety  of  the  proceedings, 
it  might  be  devolved  upon  the  counsel  to  object,  and  that  the  judge  should  not  be 
called  upon  to  take  any  trouble  upon  the  subject  ? — I  think  that  would  be  hardly 
safe,  yet,  at  least. 

1498.  It  would,  in  your  opinion,  come  by-and-by  to  be  pretty  much  the  same 
as  if  the  record  were  left  wholly  to  counsel,  from  their  becoming  more  expert,  and 
the  business  more  resuming  the  regular  course  ? — ^That  is  my  anticipation. 

1499.  ^^*  Wallace.]  Are  the  inner  houses  occupied  in  any  formal  or  routine 
business  of  a  similar  nature  to  that  of  which  you  have  been  speaking,  and  of 
which,  in  your  opinion,  they  might  be  relieved  ? — There  is  no  preparation  of 
records  in  the  inner  houses ;  when  they  wish  additional  matter  to  be  put  on  the 
record  they  generally  remit  to  the  lord  ordinary  to  have  that  put  on  the  record  in 
proper  form. 

1500.  The  question  related  to  any  formal  or  routine  business  which,  it  has  been 
alleged,  does  exist  in  the  inner  houses,  and  of  which  the  judges  might  safely  be 
relieved  ? — I  am  not  aware  that  there  is  any  business  in  the  inner  houses  that  the 
judges  might  be  relieved  of,  or  that  ought  not  to  be  done  by  the  judges ;  but  if  any 
particular  business  is  specified,  and  the  person  on  whom  it  is  proposed  to  devolve  ^ 
it,  I  shall  express  my  opinion. 

J  501.  Is  there  any  species  of  business  which  is  performed  now  by  the  judges 
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Duncan  M*NciU,   of  the  inner  house  which  might  be  devolved  upon  the  outer-house  judges  as  single 

^q*  judges  ? — None  has  occurred  to  me  as  more  proper  for  the  outer-house  judges ; 

]  but  if  I  am  asked  of  any  particular  business  I  will  give  my  opinion  :  I  have  heard 

3  April  1840.      opinions  expressed  that  there  are  some  applications  made  to  the  inner  hoise,  such 

as   for  the  appointment  of  judicial   factors,   or  under  the  late  Entail  Act,  for 

exchanges  of  property,  so  formal  that  they  might  perhaps  be  made  before  the  lord 

ordinary,  but  I  am  inclined  to  think  that  where  there  is  an  exercise  of  discretion 

by  the  court,  it  is  better  to  have  the  application  made  in  the  inner  house  than 

simply  before  the  lord  ordinary. 

1.502.  The  Lord  Advocate.]  You  are  not  aware  of  any  large,  important  class 
of  business,  now  transacted  by  the  inner  house,  which  mieht  be  transacted  befose 
a  lord  ordinary  ? — No,  but  if  any  class  is  mentioned,  I  will  give  my  opinion 
whether  it  is  of  that  character  or  not. 

1 503.  Mr.  Wallace.]  The  question  did  not  relate  to  any  important  business,  but 
whether  there  were  matters  of  a  trivial  and  light  nature  of  which  the  judges  of  the 
inner  houses  coijild  be  relieved ;  I  understand  you  to  say,  you  think  there  are 
none  ? — None  occurs  to  me  ;  but  if  any  particular  business  is  mentioned,  I  will  give 
my  opinion. 

1 504.  It  has  been  stated  before  this  Committee,  that  very  frequent  and  consider- 
able interruptions  take  place  in  the  progress  of  causes,  on  account  of  counsel  not 
being  able  to  attend ;  are  you  aware  of  that  being  the  case  ? — I  am  aware  that  it 
frequently  happens  that  counsel  who  are  called,  either  before  a  lord  ordinary  or 
bef<Nre  one  of  the  inner  houses,  may  be  engaged  in  a  cause  before  another  lord 
ordinary,  or  before  the  other  division  of  the  inner  house.  In  the  inner  houses  there 
is  generally  a  junior  and  a  senior  counsel,  and  the  rule  is,  that  either  shall  be  ready 
to  go  on  who  happens  to  be  present;  and  unless  both  parties  concur  in  delaying 
the  cause,  the  court  requires  that  the  counsel  who  is  present  shall  go  on,  notwith- 
standing the  absence  of  his  senior.  If  both  concur  m  delay,  the  court,  1  think^ 
seldom  refuse  it  If  both  the  counsel  who  should  be  in  attendance  are  engaged 
in  the  outer  house,  when  a  cause  is  called  in  the  inner  house,  that  is  not  a  ground 
for  delay.    The  inner  house  has  the  preference. 

1505.  Then  it  frequently  happens  in  the  inner  house  and  outer  house  that 
causes  are  broken  oflF,  by  the  counsel  being  called  upon  to  attend  other  bars  ? — 
It  frequently  happens  that  the  cause  is  delayed,  and  another  cause  is  called  on  that 
account ;  it  sometimes  happens  that  the  case  is  broken  off  for  the  day,  but  I  would 
not  say  that  that  is  very  frequent  in  the  inner  house. 

1506.  Have  you  ever  known  a  cause  broken  off  in  the  outer  house,  because  the 
counsel  were  called  away  ? — Yes ;  I  have  known  many  instances  of  that 

1507.  Is  it  not  complained  of  that  hearing  causes  at  short  intervals,  by  snatches, 
in  that  sort  of  way,  is  both  inconvenient  to  the  judge  and  the  counsel  ? — It  is 
inconvenient  I  should  think  to  the  judge;  it  is  for  the  convenience  of  the  counsel, 
in  a  great  measure,  that  it  is  done ;  but  at  the  same  time  I  may  say  that  the  busi- 
ness before  the  lords  ordinary,  as  far  as  I  know,  is  upon  the  whole  satisfactorily 
done,  audit  is  there  that  the  interruption  alluded  to  most  frequently  occurs. 

1 508.  Are  you  aware  of  counsel  ever  having  been  divided  or  classified  so  as  to 
appear  at  particular  bars  only  ? — No,  it  has  not  been  so  since  I  came  to  the  bar^ 
nor  am  I  aware  that  it  has  heem  so  since  the  existence  of  the  bar. 

1509.  Mr.  Serjeant  Ji/c/r^ow.]  Do  you  think  it  would  be  practicable,  having 
reference  to  the  quantity  of  business,  and  having  reference  to  the  gentlemen  prac- 
tising at  the  bar,  to  make  a  division  of  that  kind  to  confine  counsel  to  particular 
courts  ? — It  would  be  practicable,  but  I  think  it  would  not  be  a  good  thing  to  do ;  I 
thiiik  the  business  is  not  such  as  would  enable  you  to  obtain  persons  of  the  same 
qualifications,  if  you  were  to  divide  it  in  that  way ;  and  I  think  the  evil  that  exists 
in  that  respect,  if  it  were  a  serious  one,  would  necessarily  cure  itself,  because  there 
are  plenty  of  able  counsel  who  could  be  got.  I  do  not  see  any  difiiculty  in  that.  If 
parties  choose  to  retain  a  particular  counsel,  they  cannot  expect  to  have  him  in  every 

'  place  at  once,  but  I  am  not  aware  that  any  real  evil  results  from  the  state  of  matters. 

1510.  When  I  said  practicable,  I  merely  meant  consistently  with  the  public 
good  ? — I  think  it  would  be  against  the  public  good  to  make  such  a  regulation. 

151  ir  There  is  not  business  enough  to  make  it  worth  while  for  men  of  great 
eminence  to  pursue  the  profession,  if  they  were  circumscribed  to  a  single  court  ? — 
I  think  not. 

1512.  Sir  W.  Rae.]  And  you  could  not  supersede  special  retainers,  even  sup- 
pose a  counsel  to  be  attached  to  one  division  ;  that  is,  the  English  practice? — I 
believe  so,  but  I  do  not  speak  from  a  certain  knowledge  of  that. 

1513.  From 
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1513*  From  the  state  of  your  bar,  would  it  not  frequently  happen  that  m^n  of  Duncan  M^N^Ulf 

eminence  would  be  so  retained  if  there  were  a  division  of  counsel  ? — I  think  so.  ^^' 

1514.  tAv.Wallace.]  It  has  been  stated  before  this  Committee  that  six  courts  .    .,   ^ 
sit  on  thfe  same  days  and  during  the  same  hours  ? — ^Yes ;  four  lords  ordinary  and  3    P" 
the  two  divisions  of  the  inner  house ;  the  lords  ordinary  begin  their  sittings  at  9, 

the  inner  houses  begin  their  sittings  at  11;  from  9  to  1 1  the  lords  ordinary  are 
the  only  court,  from  1 1  and  forwards  there  are  the  four  lords  ordinary  and  the 
two  divisions. 

1515.  And  there  are  the  jury  clerks  who  require  counsel  to  appear  before  them 
to  frame  issues  ? — ^Yes,  they  wish  to  have  the  attendance  of  counsel,  and  that  is 
•very  commonly  done  by  junior  counsel. 

1516.  So  that  counsel  may  be  employed  on  the  same  day  before  seven  courts  ? 
— Yes,  if  you  call  the  jury  clerks  a  court. 

1517.  Sir  TT.  Roe.']  Is  that  every  day? — No,  it  is  a  possible  case,  but  it  is  not 
4ikely  that  it  would  occur  every  day,  and  at  all  events  not  at  the  same  time. 

1518.  Mr.  Wallace.']  It  has  been  given  in  evidence  here  by  a  learned  member 
of  the  Committee,  that  counsel  might  be  employed  to  speak  before  six  courts  on 
the  same  day ;  you  have  allowed  that  it  is  a  possible  case  ? — Counsel  may  be  so 
employed  in  the  same  day,  biit  that  the  causes  of  all  come  on  at  the  same  time, 
is  a  matter  barely  within  calculation. 

1 51 9.  Sir  W.  Mae.]  How  often  do  the  sittings  before  the  jury  clerks  occur? — 
The  jury  clerks  sit  almost  every  day  that  the  Court  of  Session  is  sitting;  they 
used  to  come  at  12  o'clock, — of  late  they  have  come  earlier ;  but  the  duty  before 
them  is  generally  done  by  junior  counsel ;  sometimes  a  senior  counsel  may  be 
brought  in  where  there  is  a  difficult  point  to  adjust  in  reference  to  an  issue,  but 
the  junior  counsel  generally  attend ;  there  is  a  draft  of  the  issue  made,  and  it  is 
furnished  to  the  parties,  and  if  they  think  it  necessary  they  submit  it  to  a  senior 
counsel ;  he  has  a  meeting  with  the  junior  counsel  about  it,  and  he  gives  his 
views,  and  it  is  only  rarely  that  senior  counsel  are  required  to  attend. 

-  1520.  Mr.  Wallace.]  Is  it  not  chiefly  from  the  absence  of  senior  counsel  that 
interruptions  in  debate  take  place  ? — Senior  counsel  are  more  likely  to  be  absent, 
because  they  are  frequently  the  persons  most  employed,  and  therefore  there  is 
more  lilgelihood  of  their  being  employed  in  another  court  at  the  time,  than  a  junior 
counsel  with  fewer  causes. 

1521.  How  many  leading  counsel  may  there  be  at  the  bar  just  now  ? — I  do  not 
know  what  is  called  a  leading  counsel;  I  cannot  answer  the  question  without 
a  definition  of  a  leading  counsel. 

1522.  Mr.  Serjeant  Jiorcfoow.]  Whoever  happens  to  be  the  senior  counsel,  in 
a  particular  case,  is  called  the  leading  coutisei  ? — Except  the  Lord  Advocate  and 
the  Solicitor-General,  and  Dean  of  Faculty,  we  have  no  distinction  of  rank  beyond 
the  number  of  years'  standing  at  the  bar. 

1523.  Mr.  Wallace.]  Is  not  the  definition  of  leading  counsel  perfectly  under- 
stood and  well  known  at  the  Scotch  bar  ? — ^That  leaves  me  where  1  was.  I  have 
seen  a  counsel  in  great  employment  acting  as  junior  to  a  counsel  in  much  less 
employment.  We  have  no  silk  ^owns  except  the  Solicitor-general  and  the  Lord 
Advocate ;  I  believe  persons  with  silk  gowns  lead  at  the  English  bar;  but  in  Scot- 
land, if  two  counsel  are  engaged  in  a  cause,  one  is  senior  and  the  other  is  junior ; 
leading  is  not  the  term  we  use.  With  us  the  junior  counsel  speaks  first ;  he 
makes  the  full  statement  of  the  cause,  and  in  that  sense  may  be  said  to  lead. 

1524.  Mr.  Serjeant  Jiicfoon.]  How  many  counsel  have  you  generally  in  a 
cause  ? — Generally  two,  sometimes  three,  sometimes  only  one ;  I  have  seen  four 
counsel  retained. 

1525.  Have  you  no  rule  upon  the  subject? — No. 

1526.  It  depends  upon  the  client,  and  the  importance  of  the  cause? — Yes. 

1527.  Is  there  any  rule  in  the  Scotch  court,  as  to  the  number  of  counsel  they 
will  hear  in  the  case  ? — ^They  generally  hear  two  counsel  on  each  side,  if  two 
wish  to  be  heard. 

15^8.  Except  it  should  be  a  case  of  great  importance,  they  do  not  hear  more 
than  two  counsel  ? — No,  I  do  not  recollect  of  ever  hearing  more  than  two  counsel 
speak  on  a  side ;  except —  my  impression  is,  that  in  an  argu  ment  on  relevancy,  in 
the  Court  of  Justiciary,  a  long  time  ago,  in  the  case  of  M'Kinlay,  there  were 
more  than  two  counsel  heard  on  one  side. 

•1529.  ^\tIV.  Roe.]  Probably  in  that  case  there  were  more  than  two  parties 
interested  ? — Yes,  I  think  ther^  were ;  but  I  cannot  tax  my  memory  with  the  fact  of 
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Dme&n  M^KtSti    niore  than  two  counsel  on  each  side  having  been  heard  in  the  Court  of  Session 
Esq.  in  one  hearing. 

; 1530.  Mr.  Wallace.']  You  have  stated  that  you  did  not  see  any  way  of  claasi* 

3  April  1840.  fying  counsel  ? — I  said  that  I  thought  it  was  practicable,  if  you  made  a  law  upon 
the  subject ;  but  that  I  did  not  think  it  would  be  a  beneficial  thing,  and  that  if  there 
was  any  evil  in  it,  the  evil  would  correct  itself,  because  parties  have  an  opportunity 
of  employing  counsel  less  occupied. 

1531.  It  has  been  stated  before  this  Committee,  that  printed  cases  are  very 
frequently  ordered  now,  but  not  so  much  as  formerly;  is  this  practice  most 
general  in  the  outer  or  inner  chamber  at  present  ?~-I  cannot  say.  Printed  cases 
are  not  frequent  in  the  outer  house ;  the  cases  there  are  generally  written  ;  but 
with  reference  to  orders  for  cases,  whether  printed  or  written,  I  cannot  say  whether 
the  orders  are  more  frequent  in  the  inner  or  the  outer  house ;  probably  there 
are  some  returns  which  will  answer  the  question.  A  judge  in  the  outer  house, 
when  there  is  a  case  of  importance,  sometimes  reports  it  to  the  inner  house, 
without  pronouncing  a  judgment  upon  it :  he  says,  **  This  is  a  case  of  great 
importance,  and  I  should  like,  therefore,  to  report  it  to  the  inner  house,  and  for 
that  purpose  I  should  wish  the  parties  to  prepare  cases,  and  I  shall  transmit  them, 
with  my  views  generally,  without  a  judgment,  to  the  inner  house ;"  if  you  take 
that  as  an  instance  of  an  order  for  cases  in  the  outer  house,  I  should  say  the 
order  was  more  frequent  in  the  outer  house ;  but  I  am  not  prepared  to  answer  the 
question  positively. 

1532.  Dr.  Lushington.]  That  is  only  done  by  the  lord  ordinary  in  cases  of 
difficulty  and  importance  r  ~  Yes. 

1533.  Sir  W.  Rae.]  Do  the  parties  often  request  the  lord  ordinary  to  adopt  that 
course  ?— Sometimes ;  I  would  not  say  often. 

1534.  The  Lord  Advocate.]  Have  you  found  that  parties  have  requested  the 
lord  ordinary  to  order  cases,  in  the  belief  that  that  would  insure  the  best  hearing 
of  the  case  in  the  inner  house  r — Yes. 

1535.  Sir  W.  Rae.]  Do  you  think  cases  are  ordered  more  frequently  than  is  re- 
quisite or  desirable? — No,  I  cannot  say  that  I  think  so ;  I  have  seldom  known  cases 
ordered  where  the  opinion  of  counsel  did  not  concur  with  the  order  of  the  court. 

1536.  The  bearing  of  the  last  question  but  one  put  to  you  would  be,  that 
counsel  are  anxious  to  have  cases  ordered,  in  ofder  to  have  the  case  fully  judged 
of  in  the  inner  house  ? — Yes,  to  call  attention  to  it  as  a  very  important  matter,  and 
to  enable  and  induce  counsel  to  go  fully  into  the  argument  and  bring  their  autho- 
rities to  bear,  and  to  obtain  from  the  judges  a  more  deliberate  and  mature  consi* 
deration  and  opinions  upon  the  papers  so  prepared,  and  which  are  to  be  studied 
at  home,  than  would  be  obtained  simply  upon  oral  statement. 

1537.  Mr.  Wallace.]  Seeing  that  the  intention  of  the  Judicature  Act,  and  the 
general  desire  is  understood  to  be  favourable  to  parole  proceedings,  do  you  yourself 
approve  of  ordering  cases,  as  a  good  practice,  and  which  ought  to  be  frequently  in- 
dulged in  ? — I  should  say  that  the  ordering  cases  ought  not  to  be  the  usual  course  of 
proceeding  by  any  means ;  it  ought  only  to  be  on  particular  occasions  that  cases 
should  be  ordered  ;  sometimes  points  are  intricate,  and  require  much  research,  or 
perhaps  involve  a  certain  measure  of  statement  of  figures,  which  can  be  followed 
better  when  put  in  print. 

1538.  Dr.  Stock.]  When  there  are  cases  put  in  on  both  sides,  does  each  party 
bear  the  costs  of  those  cases  ? — It  is  part  of  the  costs  of  the  suit. 

1539.  Dr.  Xw^Aiwg-<o«.]  In  causes  which  come  up  by  appeal  to  the  House  of 
Lords,  are  you  not  of  opinion  that  it  is  absolutely  necessary,  that,  in  that  case, 
there  should  be  written  arguments  upon  the  questions  to  be  decided  ? — We  have 
always  been  used  to^  consider  written  arguments  as  important  for  the  House  of 
Lords,  with  a  view  to  lay  the  case  fully  before  them.  Before  the  Judicature  Act 
there  were  full  cases  printed  for  the  House  of  Lords,  whatever  had  been  the  length 
or  course  of  discussion  in  the  Court  of  Session.  The  Act  of  1825  directed,  that  if 
there  had  been  cases  ordered  in  the  Court  of  Session,  those  cases  should  be  embodied 
in  the  papers  that  were  laid  before  the  House  of  Lords,  and  such  supplementary 
matter  as  might  be  thought  proper ;  therefore  I  should  say,  that  the  Judicature 
Act,  which  had  for  its  object,  in  a  great  measure,  to  abolish  a  great  deal  of  written 
argument  in  the  Court  of  Session,  did  sanction  the  laying  a  full  written  argument 
before  the  House  of  Lords. 

1 540.  Are  you  not  of  opinion  that  it  is  essential  for  the  well  understanding  of 
a  case  that  comes  to  the  House  of  Lords,  that  there  should  be  a  written  argument 
upon  the  law,  which  must  be  to  some  of  the  judges  foreign  law  ? — I  think  it  is. 

1541.  Mr. 
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1541.  Mr.  Serjeant  JacAr<f(m.]  And  likewise  to   counsel,  who  are  not  perhaps    Jhmcan  M*Neii, 
always  so  conversant  with  the  Scotch  law  ? — Yes  ;  at  the  same  time  I  have  seen  ^* 
appeal  cases  in  Scotch  causes  drawn  by  English  counsel  as  fully  as  if  they  had          ^ 

been  drawn  by  Scotch  counsel.  3  ^P^"  **40- 

1542.  But,  generally  speaking,  your  own  bar  must  be  more  fully  cognizant  with 
Scotch  law  than  the  English  lawyers  ? — Yes. 

1543*  ^^'  Wa/iace.]  But,  generally  speaking,  you  think  cases  ought  not  to 
be  ordered  except  in  peculiar  instances?— I  think  it  ought  not  to  be  the  ordinary 
course  of  things,  or  a  matter  of  course. 

1544.  Mr.  Serjeant  «/i(7cA:^n.]  Do  you  apprehend  that  it  is  the  practice  in 
Scotland  to  have  cases  ordered  too  frequently  ? — It  does  not  occur  to  me  that  they 
lire  ordered  too  frequently ;  I  think  that  generally  the  opinion  of  counsel  goes 
along  with  the  judges  in  the  ordering  of  cases  ;  there  may  be  instances  in  which 
cases  are  ordered  where  counsel  have  thought  it  unnecessary,  but  I  do  not  think 
that  is  common. 

1545.  The  Lard  Advocate.']  Your  answer  has  reference  to  the  ordinary  mode  in 
which  cases  are  disposed  of  by  the  court  ? — Yes. 

1546.  If  the  court  were  in  the  habit  of  dealing  with  cases  at  greater  length 
in  oral  argument,  ought  not  that  to  dispense  wi£  the  ordering  of  cases  to  the 
extent  that  they  are  ordered  ?^-I  think  if  our  habit  was  to  argue  cases  more  fully  in 
the  inner  house  than  we  do,  the  ordering  of  cases  in  the  inner  house  might  probably 
be  less  frequent  than  it  is. 

1547.  Mr.  Set jewat  Jackson.]  Do  you  think  the  practice  of  ordering  cases  is 
increasing  or  rather  diminishing  ? — My  observation  does  not  enable  me  to  answer 
that  question  satisfactorily ;  I  really  cannot  say ;  I  am  not  struck  with  any  particular 
difference. 

1548.  It  would  rather  strike  you  that  it  goes  on  upon  much  the  same  average  ? 
— Yes. 

1549.  Dr.  Lushington.]  Is  the  number  of  cases  ordered  regulated  by  the 
importance  of  the  causes  that  arise  from  year  to  year  ? — Yes. 

1.550.  Dr.  Stock.]  When  the  lord  ordinary  orders  a  case  for  the  information  of 
the  inner  house,  is  the  hearing  of  the  inner  house  delayed,  or  is  there  always  such 
an  interval  between  the  order  of  the  lord  ordinary  and  the  hearing  of  the  inner 
house,  that  cases  may  be  readily  prepared  ? — When  the  lord  ordinary  pronounces 
a  judgment,  a  certain  time  is  allowed,  within  which  the  party  may  consider 
whether  he  shall  bring  it  under  review  o^  not ;  that  time  is  20  days ;  if,  instead  of 
pronouncing  judgment,  the  lord  ordinary  orders  cases,  he  fixes  a  time  for  giving 
them  iQ,  they  would  not  probably  be  ready  in  20  days. 

1551.  Dr.  Lushington.]  Are  not  cases  in  the  courts  in  Scotland  ordered  under 
three  different  sets  01  circumstances;  the  first  instance,  where  the  lord  ordinary, 
dir^ts  cases  for  his  own  information,  intending  to  pronounce  a  decree,  in  the 
cause ;  in  the  second  instance,  where,  not  intending  to  pronounce  a  decree,  he 
reports  the  whole  to  the  inner  house,  and  orders  cases;  and,  in  the  third  instance, 
where,  having  himself  decided  the  question  without  any  case,  the  inner  house 
thinks  fit  to  order  cases  for  its  information  ? — Precisely  so. 

1552.  Mr.  Serjeant  Jackson.]  And  when  the  inner  house  feels  it  necessary 
to  have  cases  stated  to  them,  is  it  the  province  of  the  outer  house  to  see  that 
those  cases  are  properly  prepared  ? — No,  there  is  no  control  over  the  preparation 
of  those  cases,  except  the  control  of  counsel ;  they  are  desired  to  put  their  ar- 
gument in  writing,  and  then  it  is  printed. 

^553-  Then  that  does  not  go  before  the  lord  ordinary  ? — No. 

1554-  Dr.  Lushington.]  lou  were  asked  by  Mr.  Wallace  as  to  the  disposal  by 
lords  ordinary  of  matters  of  form  in  the  prreparation  of  records ;  in  point  of  fact, 
with  the  exception  of  ordering  certain  corrections  and  alterations,  is  not  the  duty 
of  the  lord  ordinary  in  finally  preparing  the  record  judicial  duty  ;  for  instancCi^ 
when  the  defences  come  in,  in  deciding  whether  the  pursuer  has  any  title  to 
pursue  or  not ;  and,  in  the  second  instance,  before  the  record  is  made  up,  in  de- 
ciding whether  leave  or  liberty  shall  be  given  to  add  any  further  statement  or 
not ;  and,  finally,  he  decides  the  case  to  all  intents  and  purposes  as  the  judge? — 
Undoubtedly,  he  does  all  that  you  have  now  mentioned. 

*555-  If  it  has  been  stated  by  any  witness  that  there  are  mere  matters  before 
the  lord  ordinary  in  the  preparation  of  the  record  which  could  be  as  well  done  by 
the  clerk,  do  you  agree  in  that  opinion  or  not? — I  do  not  think  that  any  of  the 
business  you  have  alluded  to,  or  that  is  done  before  the  lord  ordinary  could  be 
as  well  done  by  the  clerk ;  but  there  is  business  done  by  the  lord  ordinary  that 
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Duncan  M'Keiil,   you  have  Dot  alluded  to  in  the  course  of  preparation,  which  is  this  :  when  a  paper 
£m|-  is  put  in,  say  a  condescendence,  which  is  a  statement  by  the  pursuer  in  the  cause; 

'  an  answer  is  put  in  by  the  defender ;  then  a  time  is  to  be  appointed  for  putting 

^  Apnl  1840*  in  the  revised  paper;  the  cause  is  enrolled,  and  the  lord  ordinary  fixes  the  time, 
and  then  if  it  is  found  impossible  to  prepare  the  revised  paper  within  that  time, 
or  if  the  interposition  of  the  court  is  wanted  to  compel  the  production  of  writings, 
the  lord  ordinary  is  asked  to  give  more  time,  or  to  give  authority  for  the  pro- 
duction of  such  writings,— those  are  all  steps  in  tke  preparation  of  the  cause, 
but  they  require  discretion,  and  may  be  most  important ;  I  am  of  opinion  that, 
whenever  a  matter  may  be  made  a  subject  of  contest  between  the  parties,  such 
matter  ought  not  to  be  disposed  of  by  any  but  a  judge* 

1556.  ft  could  not  be  left  to  the  clerk  to  decide? — I  am  clearly  of  opinion 
that  it  could  not. 

1557.  Dr.  Stock.]  Some  of  the  witnesses  have  stated  that  there  are  matters  of 
mere  form  that  might  be  despatched  by  the  clerk,  corresponding  to  side-bar 
rules  in  this  country? — No  doubt,  where  a  motion  for  giving  longer  time  to 
lodge  a  paper  is  not  opposed,  and  there  is  nothing  to  be  said  but  ^^ grant;'' 
any  body  may  say  that,  but  you  are  not  sure  that  it  will  not  be  opposed;  it 
may  be  opposed  upon  reasonable  or  unreasonable  grounds,  and  where  an 
opposition  is  made,  it  is  the  province  of  a  judge  to  decide.  Moreover,  I  think 
it  an  advantage  that  the  judge  who  is  eventually  to  decide  upon  the  costs 
in  the  cause  should  see  now  the  parties  have  conducted  themselves  in  the 
preparing  the  cause.  He  sees  whether  a  party  has  been  fairly  or  unfairly 
exposed  to  expense ;  and  having  observed  the  reasonableness  or  unreasonableness 
of  the  opposition  to  certain  steps,  he  may  say,  ^^  I  disallow  that  part  of  the  costs  i* 
I  think  it  is  right  that  that  should  be  placed  under  the  judge. 

1558.  Mr.  Serjeant  Jackson.]  Is  there  any  portion  of  the  practical  working  of 
a  cause  of  which  it  can  be  said,  d  priori^  that  it  may  not  be  open  to  controversy  ? 
— I  think  it  is  difficult,  unless  the  parties  have  a  meeting  beforehand,  to  an- 
ticipate of  any  part  that  it  may  not  lead  to  controversy,  and  if  it  should  not,  so 
little  time  is  occupied  with  it,  that  there  would  be  nothing  to  signify  gained  by 
taking  the  duty  off  the  judge. 

^559-  Dr.  Stock.]  The  pleadings,  the  condescendence,  and  the  revised  con- 
descendence are  all  prepared  by  counsel;  is  it  the  general  tendency  at  the  Scotch 
bar  to  aim  at  framing  those  in  as  brief  and  concise  a  manner  as  possible  ?-^ 
We  have  been  aiming  at  it  since  the  fomx  was  introduced  in  1825 ;  and  I  have  said 
already,  in  answer  to  some  questions,  that  I  think  we  are  improving  in  the  mode 
of  doing  it. 

1560.  Dr.  Luihington.']  Considering  always  that  the  Court  of  Session  is  1^ 
court  both  of  law  and  equity  united,  is  it  not  impossible  to  state  the  facts  alone ; 
do  you  not  require  a  further  statement  to  elucidate  the  case? — In  our  con* 
descendence  we  state  the  facts,  and  we  also  add  the  propositions  of  law,  which  we 
think  important,  and  upon  which  we  are  to  base  our  argument 

1561.  I  will  read  an  extract  from  the  First  Report  of  the  Law  Commissioners.  "  It 
has  been  suggested  by  some,  as  a  remedy  for  these  evils,  that  the  record  should  in  all 
cases  be  confined  to  the  mere  substantive  and  cardinal  averments  uponwhich  the  case 
ultimately  rests,  and  that  no  particular  details  should  be  admitted.  We  are, however, 

«  after  much  consideration,  clearly  of  opinion,that  this  suggestion  cannot  be  adopted. 
A  very  important  consideration  in  this  question  has  not  always  been  duly  attended 
to,  that  the  Court  of  Session  is  a  court  both  of  law  and  equity,  and  that  there  are 
pot  with  us,  as  in  England,  separate  courts  for  the  decision  of  different  classes  of 
cases.  In  the  common  law  courts  of  England  every  case  necessarily  goes  to  a 
jury.'*  Then  the  Commissioners  proceed  to  state  that,  **This  would  be  an  evil  of 
the  first  magnitude;"  do  you  agree  in  that  observation?— I  agree  generally  in  that 
observation.  I  think  records  might  be  made  a  great  deal  too  brief  to  be  useful, 
and  they  may  also  be  made  a  great  deal  too  prolix ;  I  think  that  in  the  state- 
paent  some  information  must  be  given  to  the  opposite  party. 

1562.  Dr.  Stock.]  Generality  may  be  a  means  of  fraud,  by  disguising  the  case  ^ 
— ^Yes,  and  it  does  not  accomplish  the  object,  which  is,  that  the  parties  shall  meet 
each  other  by  statements,  and  that  the  court  shall  know  what  the  statements  of 
parties  respectively  are. 

1 563.  Mr.  Ewart.]  At  the  Scotch  bar  you  have  more  written  argument  than  at 
the  English  bar?— There  is  no  argument  in  those  papers  we  have  been  talking 
of;  if  the  court  want  written  argument,  they  order  cases.  The  question  as  to  the 

records 
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records  arises  more  upon  the  point,  with  what  particularity  you  are  to  set  forth    Dmiean  M*Natt. 
the  facts  of  the  case,  whether  you  are  to  set  forth  general  propositions  of  fact,  or  ^• 

some  of  the  details  of  those  facts.  - 

1564.  Sir  C.  GrQ/.]    Does  it  not  appear  to  you  that  it  would  be  an  improve-       ^  ^^^  ^^^^* 
ment,  if  it  is  practicable,  that  the  record  should  ascertain  the  whole  of  the  facts 
before  the  legal  arguments,  or  legal  propositions  are  founded  upon  it? — ^The 
record  does  contain  the  whole  of  the  facts  of  the  case  ;  the  legal  propositions  are 
at  the  end,  and  follow  the  statement  of  facts. 

^  565.  The  facts  are  merely  alleged ;  would  it  not  be  desirable,  if  it  were  prac- 
ticable, and  do  you  think  it  would  be  practicable,  to  have  the  whole  of  the  facts 
ascertained,  as  far  as  they  are  to  be  ascertained,  in  the  suit,  before  any  legal  argu- 
ments or  propositions  are  brought  upon  the  record  ? — I  do  not  think  so ;  I  think 
when  parties  see  the  legal  propositions  of  each  other,  some  of  the  facts  are 
ascertained  to  be  unimportant ;  then  the  court  will  consider  whether  there  may 
be  enough  of  facts  admitted  to  enable  them  to  dispose  of  the  cause ;  if  parties  were, 
in  the  first  instance,  set  to  prove  the  facts,  they  might  prove  a  great  many  things 
which  were  unnecessary  to  the  cause,  and  that  would  lead  to  great  expense 
unnecessarily. 

1566.  Is  it  the  practice,  in  preparing  the  record  before  the  lord  ordinary,  that 
the  parties  are  subjected  to  questions,  in  the  same  way  as  in  equity ;  can  you  sift 
the  conscience  of  the  parW,  as  the  expression  is ;  for  in  equity  a  number  of  ques- 
tions are  put,  which  each  party  is  called  upon  to  answer,  and  that  is  different 
from  the  practice  in  courts  of  law  ? — In  our  records,  a  party  states  his  averments 
in  point  of  fact  in  separate  articles,  first,  second,  third  and  fourth,  and  each  of 
those  must  be  separately  and  articulately  answered ;  for  instance,  the  pursuer  may 
sav,  that  on  a  certain  day  he  delivered  a  certain  deed  to  a  certain  person ;  then  the 
other  party  must  answer  "  Yes*'  or  "No"  to  that  article;  he  must  say,  "  Admitted,*' 
or  "  Denied ;"  or  he  may  admit  it  with  qualification ;  he  may  say,  "  Admitted,  but 
that  party  was  not  my  agent'* 

1567.  Mr.  Serjeant  Jackson,']  Is  that  upon  oath  ? — No,  it  is  part  of  the  answer 
drawn  by  counsel. 

1568.  He  must  admit  it  or  deny  it  ? — Yes,  if  it  be  a  matter  properly  within  his 
knowledge;  but*  he  may  give  some  explanation  ;  if  he  passes  it  over  without  any 
denial  or  explanation  he  is  held  in  law  to  admit  the  fact 

1569.  The  legal  effect  of  denying  the  fact  is  to  put  the  party  upon  the  proof 
of  it?— Yes. 

1570.  If  it  is  admitted,  it  supersedes  the  necessity  of  proof  ? — ^Yes. 

1571.  Is  there  any  penalty  upon  false  declaration? — No  other  penalty  than 
that  of  costs ;  a  party,  by  denying  what  is  truly  averred,  puts  the  other  party  to 
the  expense  of  proving  it,  and  that  is  checked  by  the  circumstance  that  he  may 
in  the  result  have  to  pay  those  costs. 

1572.  Sir  W.  Roe.]  What  is  your  opinion  as  to  any  scheme  for  equalizing  the 
duties  among  the  lords  ordinary  ? — I  have  not  heard  any  scheme  propounded  that 
was  satisfactory  to  me  upon  that  subject ;  I  think  it  is  hardly  possible  to  expect 
that  there  will  be  precise  equality  among  the  lords  ordinary  in  point  of  busi- 
ness ;  some  are  greater  favourites  than  others. 

1573.  Dr.  Stock.]  Suppose  there  was  a  rota? — It  would  certainly  be  possible  to 
make  the  causes  go  in  rotation. 

1574.  Sir  fV.  Rae.]  Is  it  your  opinion  that  that  would  be  expedient  ?— No,  I 
am  not  prepared  to  say  so ;  during  my  experience  at  the  bar  parties  have  had, 
more  or  less,  the  choice  of  the  judges,  and  the  principle  is  so  much  interwoven 
with  our  notions  that  I  think  it  would  be  unsatisfactory  to  alter  it.  It  has  been 
extended  of  late  by  the  Act  of  1 838  in  this  respect,  that  now  the  party  may 
choose  both  the  outer-house  judge  and  the  inner  chamber  to  which  he  will 
take  the  case.  Formerly,  the  lords  ordinary  were  attached  to  particular  cham- 
bers ;  if  you  selected  a  lord  ordinary  you  necessarily  went  to  the  chamber  to 
which  he  was  attached. 

1575.  Mr.  Serjeant  Jackson.]  Considering,  on  the  one  hand,  the  advantages 
which  might  be  derived  from  a  rotation  of  the  kind  which  has  been  suggested, 
and,  on  the  other  hand,  the  disadvantages  of  such  a  change,  which  way  does  your 
opinion  preponderate  ? — I  think  the  great  latitude  of  choice  that  exists  at  present 
is  a  matter  upon  which  there  may  fairly  exist  difference  of  opinion  ;  the  inclina- 
tion* of  ray  opinion  is  to  approve  of  the  principle  of  parties  having  a  choice. 

1 576.  Do  you  think  that,  by  and  by,  in  that  particular  there  will  be  an  improve- 
ment in  the  administration  of  justice,  and  that  the  preference  for  a  particular  judge 

0.43.  K  will 
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Dmican  M'NeiU,  will  not  be  so  great? — I  think  the  evil,  if  it  is  an  evil,  is  calculated  to  remedy 

Esq.  itself,  because  though  there  may  be  a  preference  for  a  particular  judge,  yet  there 

■  is  a  desire  for  speedy  justice  by  a  pursuer,  and  he  will  weigh  the  disadvantage  of 

8  April  1840.      waiting  for  some  time  for  a  judgment  against  the  advantage  or  disadvantage  of 

going  before  another  judge  and  obtaining  a  more  speedy  decision. 

1 577*  In  some  cases  some  of  the  judges  have  a  great  deal  too  much  business  ? — 
Yes ;  more  than  they  can  overtake. 

1 578.  Some  of  the  lords  ordinary  have  not  enough  to  occupy  them  ? — ^No ;  some 
of  them  have  no  arrear  at  all,  and  could  do  more  business  considerably. 

1579.  Sir  W.  Roe.]  We  have  had  a  good  deal  of  evidence  about  the  notes  of 
the  lord  ordinary ;  do  you  think  that  ^ose  are  useful  in  the  administration  of 
justice  ? — I  have  heard  diflPerent  opinions  upon  that  subject,  and  there  are  advan* 
tages  and  disadvantages  attending  them ;  I  should  not  like  to  have  the  notes 
done  away  with* 

1580.  Do  you  think  it  would  be  desirable  that  the  nature  of  those  notes  should 
be  in  any  respect  changed  ? — It  is  very  difficult  to  prescribe  as  to  that ;  some  of 
the  judges  go  more  fully  and  argumentatively  into  the  case  than  others ;  one 
judge  whom  we  lately  had,  made  notes,  which  might  be  considered  almost  models* 

1581.  Those  notes  go  along  with  the  case  to  the  inner  house ;  do  you  think  that 
they  have  a  prejudicial  effect  there  ? — I  think  they  have  both  advantages  and  dis- 
advantages diere ;  they  go  there  as  the  argument  of  a  person  of  weight  and 
authority,  as  a  judge  in  the  outer  house  is,  against  the  party  whom  he  has  decided 
against ;  and  the  argimient  in  support  of  his  opinion  is  submitted  to  the  judges 
of  the  inner  house  without  any  argument  for  the  other  party  to  meet  it.  On  the 
other  hand,  they  make  the  party  against  whom  the  judgment  is  pronounced  fully 
aware  of  the  grounds  upon  which  that  judgment  has  proceeded,  and  enable  that 
party  to  combat  the  grounds,  and,  if  he  can  successfully  combat  them,  to  cut  away 
the  foundation  of  the  judgment  If  there  be  a  fallacy  in  the  reasoning  by  which 
the  lord  ordinary  has  arrived  at  his  decision,  it  is  more  easily  detected  by  seeing 
•the  note  than  if  you  had  merely  the  judgment. 

1582.  Does  it  appear  to  you  that  they  have  a  prejudicial  influence  upon  the 
judges  of  the  inner  division  in  deciding  the  cause  afterwards  ? — I  cannot  say  that 
a  practical  evil  has  resulted  from  it;  we  are  more  anxious  to  combat  the  views 
of  the  lord  ordinary,  because  they  are  stated  to  the  judges  in  the  note,  than  if 
they  had  been  merely  expressed  orally  in  the  outer  house ;  the  argument  of  the 
lord  ordinary  must  weigh  more  or  less ;  you  have  to  combat  that  of  course. 

'583.  What  is  your  opinion  of  the  extent  of  preparation  which  the  judges 
make  use  of  in  prepcuing  at  home  previously  to  coming  into  court  ? —  I  do  not 
know  how  much  time  they  devote  to  that  preparation ;  but  I  have  no  doubt  they 
must  devote  a  great  deal  of  time. 

1 584.  In  the  opinion  of  some  it  has  been  stated  that  they  should  not  read  any  of 
^  the  papers  before  they  come  into  court ;  and  in  the  opinion  of  others  they  read 

too  much  ;  what  is  your  opinion? — I  am  of  opinion  that  the  judges  cannot  know 
too  much  of  the  case  judicially ;  I  do  not  object  to  their  reading  the  pleas  and  facts  ; 
I  would  rather  address  such  a  judge  than  one  who  was  ignorant  of  them  ;  pro- 
bably the  speech  that  I  would  make  in  the  one  case  would  not  be  so  satisfactory 
to  my  client  if  he  was  present,  because  it  might  not  be  so  full  as  in  the  other ; 
but  I  would  rather  address  a  judge  who  1  thought  was  aware  of  the  nature  of  the 
case,  and  could  separate  the  relevant  from  the  irrelevant  matter. 

1585.  Mr.  Ewa7't.']  Suppose  a  judge  is  fairly  disposed,  it  must  be  an  advantage 
,,^^0  him  ? — I  think  so ;  but  when  the  Act  of  1825  was  passed,  I  did  anticipate  that 

persons  who  had  not  been  accustomed  to  the  mode  of  discussion  introduced  by 
that  Act  would  be  very  apt  to  form  opinions  more  decidedly  from  the  papers 
than  they  ought  to  do  before  hearing  the  oral  pleading ;  that  opinion  I  expressed 
at  the  time  the  Judicature  Act  was  passed,  but  I  think  the  grounds  for  it  are  now 
wearing  away. 

1586.  Sir  W.  Rae,]  As  regards  the  due  administration  of  justice,  do  you  think 
the  judges  are  more  prepared  than  they  ought  to  be  from  reading  the  cases  ? — I 
do  not  think  the  judges  come  into  court  more  prepared  than  they  ought  to  be. 

1587.  Mr.  Ewart.]  Do  you  think  there  is  any  undue  suppression  of  vivd  voce 
pleading  ? — I  have  expressed  my  opinion  upon  rfiat  subject  pretty  fully  ;  I  have 
said  that  our  habits  had  been  such  as  have  induced  us  to  limit  the  discussion  in 
the  inner  house  more  than  is  done  in  the  outer  house,  or  in  the  House  of  Lords  ; 
that  the  habit,  both  as  regards  the  bench  and  the  bar,  is  wearing  away,  and  that 
I  would  like  to  see  it  more  wear  away. 

1588,  It 
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1588.  It   has  been  stated  by  some  of  the  witnesses    that  they  think   the  *^w»^^^'^^ 
judges  do  not  always  read  their  cases  beforehand ;    do  you  think  if  the  inner  . 
houses  heard  causes  more  on  the  vivd  voce  system  it  would  give  more  satisfaction  3  April  1840. 
to  the  suitors,  not  only  on  account  of  the  oral  pleading  being  more  extended, 

but  because  the  surmise  or  suspicion  which  some  of  the  witnesses  have 
stated  to  exist  would  not  then  exist  ?— If  such  suspicions  and  surmises  exist,  I 
think  the  ground  for  them  would  be  very  much  removed  by  people  who  entertain 
those  suspicions  knowing  that  the  case  is  fully  stated,  and  in  the  hearing  of  the 
judges ;  I  do  not  think  there  is  a  want  of  attention  in  the  judges  in  reading  the 
papers,  but  it  would  give  a  security,  certainly. 

1 589.  The  Lord  Advocate.']  Do  you  think  the  judges  of  the  Court  of  Session  state 
the  grounds  of  their  opinion  in  giving  judgment  generally  at  sufficient  length ; 
are  there  not  cases  in  which  you  think  it  would  be  desirable  that  there  should  be 
a  fuller  statement  made  of  those  grounds  ? — ^There  have  been  cases  in  which  I 
should  have  liked  a  fuller  statement ;  I  think  that  is  in  a  great  degree  cured. 

1 590.  Are  you  aware  that  it  has  been  the  subject  of  remark  in  the  House  of 
Lords,  that  in  several  cases  there  has  been  a  want  of  information  of  the  grounds 
upon  which  the  judges  have  gone  ? — ^Yes  ;  I  was  of  counsel  in  one  case,  and  I 
rather  think  that  your  lordship  was  counsel  with  me,  where  it  was  thought  on  all 
hands  that  there  was  a  want  of  a  full  statement  of  the  grounds  of  the  opinion.  I 
think  it  is  satisfactory  to  hear  the  grounds  of  opinion  stated ;  and  I  think,  that 
of  late,  and  especially  since  the  date  of  the  case  I  allude  to,  it  has  been  done 
more  fully  than  it  used  to  be,  and  within  the  last  year  or  two  there  is  very  little 
ground  of  observation  upon  that  subject. 

1591.  Mr.  Wallace.]  In  which  division  was  that  cause  heard? — ^In  the  first 
division  of  the  court,  about  two  or  three  years  ago ;  it  was  a  suit  between  rela- 
tives ;  and  the  court  were  of  opinion  that  it  had  been  a  sort  of  amicable  suit,  and 
they  did  not  think  it  necessary,  therefore,  to  go  into  the  grounds  of  the  opinion ; 
I  do  not,  however,  think  that  that  is  a  sufficient  reason  for  not  giving  the  grounds 
of  opinion. 

1592.  Dr.  Stock.]  Has  the  want  of  explicitness  in  the  judges  in  delivering  their 
judgments  been,  in  your  opinion,  a  cause  in  any  and  what  degree  of  multiplying 
appeals  to  the  House  of  Lords  ? — I  think  it  must,  in  some  cases,  have  led  parties 
to  appeal,  if  they  heard  no  satisfactory  grounds  given  for  deciding  the  cause  against 
them,  and  had  a  good  opinion  of  their  own  cause ;  but  I  cannot  speak  to  any 
degree  of  effect  that  it  may  have  had. 

1593.  With  respect  to  cases  which  are  not  tried  by  jury,  there  are  two  modes 
of  taking  evidence,  one  by  commission,  and  the  other  by  examining  witnesses  in 
court ;  is  it  your  opinion  that  if  witnesses  were  examined  vivd  voce  in  court,  that 
would  tend  to  the  despatch  of  business,  and  diminish  the  labour  that  is  now  im- 
posed on  the  judges  ? — I  do  not  think  it  would  tend  to  the  despatch  of  business,  or 
to  the  diminution  of  labour,  if  the  witnesses  were  examined  in  the  presence  of  the 
court.  The  court  could  do  nothing  else,  when  listening  to  the  evidence ;  it  would 
take  longer  in  that  way  than  if  the  evidence  was  taken  by  commission  and  read 
by  the  court;  at  the  saiiie  time,  undoubtedly,  a  judge  who  hears  a  witness  exa- 
mined  is  in  a  better  condition  to  give  due  weight  to  his  testimony.  Proofs 
upon  commission  are  not  very  frequently  taken,  unless  both  parties  are  disposed 
to  consent  that  they  shall  be  so  taken,  except  in  consistorial  cases,  where  there 
is  a  particular  regulation  for  taking  th^^m  by  certain  persons  appointed  for  the 
purpose. 

1 594.  In  ordinary  cases,  is  it  in  the  discretion  of  the  judge  to  select  ? — ^There 
are  certain  classes  of  cases  enumerated  in  the  Act  of  Parliament,  which  must  be 
sent  to  a  jury  ;  where  a  case  is  not  so  enumerated,  it  is  open  to  the  judge,  and  the 
disposition  of  the  judges  is  to  send  .the  case  to  be  tried  before  a  jury ;  with 
some  of  the  judges  that  disposition  is  particularly  strong. 

1595-  Sir  W.  Roe.]  In  other  cases  it  is  done  by  commissioners? — Yes. 

1596.  There  is  no  such  thing  as  the  judges  examining  witnesses  ?— No. 

1597.  Dr.  Stock.]  Is  there  any  set  of  cases  in  which  it  is  competent  for  the 
judge  to  examine  witnesses  in  open  court  ? — It  is  not  done ;  there  may  be  cases  of 
complaint  for  contempt  of  court  in  which  it  would  be  done,  or  where  a  party  is 
brought  up  to  be  examined,  but  it  is  not  a  mode  adopted  of  investigating  a  case 
in  the  Court  of  Session ;  it  is  not  in  our  practice.  It  is  not  incompetent  for 
the  judge  to  order  up  a  party  for  examination,  or,  perhaps,  a  particular  witness 
for  examination,  but  it  is  not  a  thing  that  is  done  in  ordinary  practice. 

1 598.  Then  you  c^an  hardly  form  an  opinion  of  the  consequences  of  introduc  ing 
0.45.  R  2  such' 
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Duncan  M^NetU^  such  a  system  in  diminishing  the  amount  of  labour  of  the  judge  ? — Having  been 

^*  for  ten  years  a  judge  in  a  provincial  court,  where  proofs  are  taken  before  the 

..  judge,  or  a  commissioner,  not  a  jury,  and  having  also  acted  as  a  commissioner  in 

3    pn  I  40.      tj^tjjjg  proofs,  I  can  form  some  idea  of  the  consumption  of  time  in  taking  proofs 

in  that  way. 

1599.  Mr.  Serjeant  •/flcA^ow.]  When  a  cause  proceeds  in  the  Supreme  Court, 
and  a  matter  of  fact  is  to  be  decided  by  the  judge  without  the  intervention  of  a 
jury,  the  uniform  course  is  to  take  the  evidence  upon  deposition  ? — ^Yes. 

i6oo.  But  in  the  discretion  of  the  judge,  there  may  be  an  exception  to  that? — 
He  may  order  up  a  party  for  examination,  and  I  am  not  sure  whether  a  judge  might 
not  order  up  a  witness  to  be  examined  or  re-examined,  if  he  entertain  doubt  upon 
his  evidence  ;  but  1  do  not  think  he  would  do  it ;  he  would  remit  to  a  commissioner. 

1601.  Dr.  LushingUm.']  Is  it  very  common  for  the  judges  to  take  evidence  by 
commission,  except  in  consistorial  cases,  and  cases  of  that  description  ? — It  is  not 
very  common,  but  there  are  several  cases  in  which  it  is  done ;  for  instance,  where 
there  are  one  or  two  witnesses  only  to  be  examined,  and  the  parties  think  it  will 
be  better  and  cheaper,  and  more  expeditious,  to  have  a  commission  to  examine 

.  those  witnesses  than  to  go  to  a  jury,  they  then  have  a  commission.  In  the  infe^ 
rior  courts  there  is  a  great  deal  of  evidence  taken  in  causes  that  afterwards  come 
unto  the  Court  of  Session. 

1602.  Dr.  StockJ]  Jury  cases  are  allowed  to  be  very  uncommon  in  civil  x^auses, 
how  then  are  the  facts  ascertained  where  there  is  neither  jury  trial  nor  commission  ? 
— ^There  is  no  other  way  of  ascertaining  the  facts  in  the  Court  of  Session,  except 
by  admission  of  the  parties  on  the  record,  or  a  reference  to  the  documents  which 
establish  them,  or  a  reference  to  oath  of  party. 

1603.  Mx.Wallace.']  In  reply  to  a  qj^estion  whether  or  not  the  examining  of 
witnesses  in  court  is  known  to  the  praciice  of  the  law  in  Scotland,  you  stated  that  it 
was  not,  except  in  jury  cases  ;  are  you  not  aware  that  a  great  number  of  cases  are 
tried  under  the  Small  Debt  Act  by  the  appearance  of  witnesses  in  every  case? — Yes, 
and  those  are  cases  of  small  amount  that  come  before  the  sheriff  or  justices  of  the 
peace,  and  are  finally  decided  by  thenu  There  are  cases  of  greater  amount  that 
come  before  the  sheriff,  where  witnesses  are  examined  either  by  the  sheriff  or  a 
commissioner,  and  which  cases,  after  being  decided  by  the  sheriff,  may  be 
appealed  to  the  Court  of  Session. 

1604.  Sir  W.  Hae.]  Does  it  consist  with  your  knowledge  that  cases  originate 
in  the  sheriff's  court,  where  the  evidence  is  taken  in  writing,  in  order  to  avoid  jury 
trial  in  the  Court  of  Session  ? — I  cannot  mention  particular  cases  within  my  own 
knowledge,  but  my  opinion  is  that  that  practice  does  exist ;  one  reason  for  expres- 
sing that  opinion  is  that  by  a  section  of  the  Act  of  1825,  where  causes  exceed  in 
value  40  /.  before  the  sheriff,  parties  may  remove  them  to  the  Court  of  Session 
if  they  wish  them  to  be  tried  by  jury ;  I  think  that  causes  would  have  been  more 
frequently  brought  to  be  tried  by  jury  under  that  section,  if  there  had  not  been  a 
disposition  to  avoid  jury  trial. 

1605.  Mr.  Serjeant  Jackson.]  Is  there  no  jury  trial  before  the  sheriff? — Not  in 
civil  cases. 

1606.  Mr.  Wallace.']  In  the  ca^e  of  roads  and  canals,  does  not  the  sheriff  try 
^y  J^^T  • — Under  special  statutes  that  is  done. 

1607.  I^  such  cases  are  the  courts  of  th«  sheriffs  of  Scotland  found  so  far  com- 
petent as  to  give  general  satisfaction? — I  believe  so  ;  I  am  not  aware  of  dissatis- 
faction ;  we  have  had  a  good  many  such  trials  lately,  in  regard  to  railroads  and 

-    the  like. 

1608.  Mr.  Serjeant  Jackson.]  Those  are  questions  upon  assessing  damages? — 
Yes,  questions  of  that  kind. 

1609.  The  Lord  Advocate.]  Those  are  trials  in  which  no  bills  of  exception  are 
allowed  ? — None. 

i6io.  You  cannot  infer,  from  the  mere  practice  of  jury  trials  before  sheriffs  in 
those  cases,  the  propriety  of  introducing  the  whole  system  of  jury  trial  before  ^ 
sheriffs  ? — No,  that  would  be  too  narrow  ground  for  the  inference ;  but  I  have  an 
opinion  upon  that  subject. 

1611.  Sir  TF.  Hae.]  Will  you  state  your  opinion  of  the  expediency  of  the  sheriffs 
trying  cases  by  jury  trial? — My  opinion  is  against  it. 

16 12.  Mr.  Wallace.]  It  appears  in  evidence  before  this  Committee  that  parties 
taking  appeals  from  sheriffs*  courts  for  review  before  the  lords  ordinary,  select 
those  judges  having  most  business  upon  their  rolls,  on  purpose  to  delay  the  deci-^ 
sions  of  actions ;  have  you,  in  your  experience  as  sheriff,  or  professionally,  any 

knowledge 
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knowledge  of  the  truth  of  this  allegation  ? — I  have  no  knowledge  of  particular    Duncan  M'Ndi 
cases,  but  I  think  it  is  very  natural  for  a  party  defender,  who  has  lost  the  cause  in  Esq. 

the  sheriff's  court  and  who  expects  to  lose  it  again,  to  take  all  the  means  that       

he  can  to  delay  the  decision^as  long  as  possible.  3  April  1840. 

1613.  Is  the  record  that  has  been  made  up  in  the  sheriff's  court  used  before  the 
Court  of  Session  ? — It  is ;  it  may  be  amended  if  it  is  thought  imperfect,  but  it  comes 
there  and  is  frequently  used.  There  is  almost  always  an  additional  statement  of 
pleas  in  law. 

1614.  Are  you  aware  of  the  allegation  of  jury  trial  in  civil  cases  being  very 
\mpopular  in  Scotland  ? — It  has  not  succeeded  so  well  as  its  friends  wished,  or  so 
well  as  I  could  have  wished  and  expected  at  the  time. 

1615.  Did  your  experience  as  sheriff,  being  a  judge  frequently  trying  criminals 
with  the  aid  of  a  jury,  show  you  that  there  was  any  dislike  to  jury  trials  in  criminal 
cases  ? — I  am  not  aware  of  any  dislike  to  jury  trials  in  criminal  cases. 

1616.  Did  you  ever  hear  any  objection  made  to  that  mode  of  trial  in  criminal 
causes  in  the  large  county  of  Perth  ? — No,  I  never  heard  objection  taken  to  that, 
except  that  I  have  heard  jurymen  complain  of  the  burthen  of  being  called  toge- 
ther ;  but  of  the  system  of  jury  trial  I  approve. 

1617.  You  have  already  stated  that  Perthshire  is  one  of  the  largest  counties  in 
Scotland ;  does  not  the  county  of  Perth  contain  a  great  number  of  gentry  and 
inhabitants  of  towns,  and  farmers,  probably  as  well  informed  as  any  other  part  of 
Scotland  ? — I  fancy  it  does ;  the  towns  are  not  very  large  in  the  county  of  Perth. 
Perth  is  a  considerable  city  itself,  but  the  other  towns  are  not  large,  and  there  are 
not  many  resident  gentry  in  them. 

1618.  But  still  the  county  of  Perth  may  be  supposed  to  contain  as  large  a  num- 
ber of  well-informed  inhabitants  as  any  other  district  in  Scotland  ? — I  should  say 
as  large  a  proportion  as  any  other  rural  district  in  Scotland. 

1619.  You  have  stated  your  objection  to  civil  causes  being  tried  by  sheriffs,  with 
the  aid  of  a  jury ;  have  you  formed  that  opinion  on  the  incapacity  of  the  inhabi- 
tants of  counties  to  act  equally  well  as  jurors  in  civil  causes  as  they  do  in  criminal 
<:ases  ? — I  have  formed  it  on  various  grounds  ;  in  the  first  place,  I  think  that  civil 
causes  are  much  more  apt  to  excite  interested  feelings  in  the  particular  district 
where  they  occur  than  criminal  causes  ;  and  that  in  a  narrow  district  it  is  more 
difficult  to  get  jurymen  free  from  prepossession,  in  reference  to  local  matters  of 
patrimonial  interest,  than  it  is  to  get  them  free  from  prepossession  in  regard  to 
criminal  matters.  I  do  not  think  there  is  any  risk  at  all  in  criminal  matters  of 
any  feeling  of  that  kind.  In  the  next  place^  I  think  that,  in  order  to  have  the 
civil  causes  well  tried,  you  must  have  counsel  in  attendance ;  and  there  would  be 
considerable  expense  in  taking  counsel  to  distant  provinces  to  try  causes.  Those 
are  two  of  the  objections  that  I  have  to  it.  In  the  next  place,  I  think  that  all 
the  sheriffs  could  not  be  expected  to  try  civil  causes  and  decide  the  points  of  law 
arising  in  the  course  of  them  so  well  as  persons  who  have  been  raised  to  the  bench 
of  the  Supreme  Court  It  is  not  to  be  expected  that,  at  the  time  when  men  are 
appointed  as  sheriffs,  they  have  the  same  qualification  for  such  duties  as  the  judges 
of  the  Supreme  Court  have.  Finally,  I  think  the  proceedings  before  the  sheriffs 
are  very  satisfactory  as  they  are  at  present,  and  I  see  no  necessity  for  the  change, 
more  especially  as  it  is  in  the  power  of  the  parties  when  the  sum  is  of  the  value 
of  40/.,  and  they  wish  to  have  a  jury,  to  remove  the  cause  into  the  Court  of 
Session  in  order  to  have  it  so  tried. 

1620.  Sir  W.  Rae.]  Any  failure  on  their  part  would  lead  to  bills  of  exception? 
— It  would  require  a  machinery  for  bringing  their  judgments  under  review,  which 
I  have  not  heard  suggested  ;  I  omitted  to  mention  that. 

1621.  Mr.  fVallace.}  Are  not  the  vacancies  upon  the  bench  very  generally 
filled  up  from  the  list  of  sheriffs  ? — Yes,  very  often ;  I  think  it  is  very  good  train- 
ing for  the  bench  ;  but  people  are  appointed  of  much  younger  years  to  the  office 
of  sheriff  than  they  are  to  the  bench,  and  after  the  experience  of  some  more  years 
at  the  bar,  or  as  sheriffs,  I  should  think  them  better  qualified  to  try  causes  than 
when  they  are  appointed  sheriffs. 

1622.  Would  not  the  fact  of  the  judges  being  chosen  from  the  list  of  sheriffs 
induce  you  to  suppose  that  they  are  competent  to  try  causes,  with  the  aid  of 
^  jwry?— I  think  many  sheriffs  are;  but  there  are  30  sheriffs,  and  only  13 
judges  :  the  sheriffs  are  selected  from  the  bar ;  a  person  of  a  few  years'  standing 
at  the  bar  is  eligible  to  be  a  sheriff ;  the  judges  are  selected  from  among  the 
sheriffs  and  the  bar  ;  there  is  a  sort  of  double  filtration,  so  that  you  may  expect 
that  the  judges  will  be  persons  of  greater  eminence. 

0.45.  R  3  1623.  Are 
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I>^*ncanM*i^eiUy        1623.  Are  the  forms  of  trying  criminal  and  civil  cases,  with  the  aid  of  a  jury, 
^'  similar  in  Scotland  ? — No,  they  are  not. 

3  April  1840.  1624.  Are  they  materially  different? — The  forms  are  materially  different. 

1625.  Are  you  aware  whether  appeals  are  increasing  from  the  Scotch  courts  to 
the  House  of  Lords  ? — I  do  not  know ;  there  are  returns,  I  believe,  upon  that 
subject,  but  I  cannot  speak  myself  to  it. 

1626.  The  arrears  which  exist  before  the  lords  ordinary,  and  the  allegation  of 
causes  not  being  suflSciently  heard  before  the  inner  houses,  have  led  to  the  sug- 

Sestion  before  this  Committee  of  lengthening  the  sessions  considerably,  and  also  the 
aily  sittings  ;  have  you  any  opinion  to  express  as  to  the  expediency  of  increasing 
the  sessions  and  the  daily  sittings  of  the  Court  of  Session  ? — The  length  of  sittings 
of  the  lords  ordinary — I  mean,  the  periods  of  their  sittings — have  been  increased 
of  late  ;  we  have  had  no  time  as  yet  to  judge  of  the  effect  of  that  experiment,  as 
it  has  been  rece^tly  introduced  ;  in  regard  to  the  daily  sittings  being  increased^ 
undoubtedly,  I  think,  if  the  oral  pleadings  before  the  inner  house  were  of  greater 
length,  the  sittings  would  necessarily  be  of  greater  length ;  I  would  not  in  that 
case  say  that  the  lengthening  of  the  sittings  was  the  cause  of  any  thing,  but 
rather  the  consequence  of  more  oral  pleading. 

1627.  Would  an  increased  period  of  sessions  for  both  descriptions  of  court,  in 
your  opinion,  be  likely  to  take  away  the  arrears  already  existing  in  the  courts  of 
the  lords  ordinary  ? — I  think  it  probable  that  if  those  of  the  lords  ordinary  who 
have  arrears  sat  longer  than  they  do,  those  arrears  would,  to  a  certain  extent,  be 
reduced,  but  I  do  not  think  it  follows  that  the  arrear  would  be  done  away ;  those 
lords  ordinary  who  are  favourites  would  be  still  favourites. 

1628.  Supposing  the  sittings  of  both  the  inner  and  outer  houses  were  to  be 
extended  for  three  months  in  the  year,  what  effect  would  that  have  on  the  present 
arrears,  and  upon  the  general  feeling  of  the  public  with  regard  to  the  court? — 
I  have  said  that  I  think  the  arrears  mi^ht  be  in  some  degree  reduced  by  longer 
sittings ;  but  I  do  not  think  it  would  follow  that  the  court  might  not  be  still  in 
arrear.  If  the  lords  ordinary  were  deciding  causes,  and  feeding  (as  it  were)  the 
inner  houses  with  causes,  of  course  those  inner  houses  would  still  have  business 
to  do. 

1629.  You  cannot  form  an  opinion  of  what  effect  an  additional  three  months' 
session  would  have  ? — I  can  form  no  decided  opinion  as  to  the  effect. 

1630.  It  appears  from  returns  made  to  the  House  of  Commons,  that  the 
business  of  the  Court  of  Session,  generally,  has  been  diminishing  for  a  considerable 
number  of  years ;  you  have  stated  your  opinion  that  fewer  judges  could  not  do 
the  duty  than  the  present  number  of  13 ;  with  the  knowledge  of  the  existence 
of  those  returns,  are  you  still  of  opinion  that  fewer  judges  than  13,  could  not  do 
the  business  of  the  country  ? — I  have  not  seen  the  returns,  but  I  assume  the  state- 
ment to  be  correct,  that  the  business  is  diminished  of  late  years.  That  does  not  alter 
my  opinion  that  the  number  of  judges  ought  not  to  be  diminished,  though  I 
beg  not  to  be  understood  as  going  to  this  length,  that  the  present  number  could 

'  not  dispose  of  more  causes ;  the  one  thing  is  not  a  consequence  of  the  other. 

1631.  Sir  PF.  Rae.li  When  there  is  inequality  of  opinion  upon  the  bench,  how 
is  the  case  disposed  of? — By  taking  the  opinion  of  the  other  division^  or  of  the 
whole  court 

1632.  Upon  questions  of  great  importance,  is  the  opinion  of  the  whole  court 
occasionally  taken  ? — It  is. 

1633.  Is  considerable  time  occupied  in  discussions  of  that  kind  before  the 
whole  court  ? — When  the  cause  is  argued  largely  before  the  whole  court,  that  does 
occupy  a  considerable  time ;  it  assumes  an  aspect  of  great  importance,  and 
probably  requires  a  great  deal  of  research ;  there  is  a  full  statement  of  the  case  by 
four  counsel,  and  that  occupies  time. 

1634.  Have  instances  occurred  in  which  days  have  been  occupied  in  hearing 
such  cases,  and  in  delivering  the  opinion  of  the  court? — Yes. 

1635.  Many  days  ? — Yes,  several  days  in  hearing  such  cases. 

1636.  The  decision  of  such  a  case  appears  in  the  return  as  one  unit  decided  by 
the  court,  though  it  may  have  occupied  some  days  in  its  disposal  ? — I  presume  so, 
but  I  have  not  seen  the  return. 

;.  1637.  Mr.  JV(dlaca.]\.lt  has  been  alleged  that  the  importance  of  the  business 

brought  before  the  Court  of  Session  is  greater  now,  and  has  been  for  the  last  few 
years,  than  it  used  to  be ;  do  you  agree  in  that  opinion,  looking  at  the  period  in 
which  you  have  been  professionally  before  the  court  ? — I  cannot  say  that  I  see  a 
great  deal  of  difference ;  I  think  that  there  are  fewer  cases  of  little  importance. 

1638.  Has 
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1638.  Has  not  the  court  been  relieved  of  a  considerable  portion  of  difficult  and     Duncan  M*NeUiy 
important  business  since  the  Reform  Act? — One  branch  of  business — questions  as  ^*^* 

to  freehold  qualifications. 

1639.  Sir  W.  Roe.]  Was  that  to  a  great  extent?— It  was  to  a  considerable       ^^^     ^^^^* 
extent  periodically ;  about  the  time  of  elections  there  was  a  good  deal  of  business 

of  that  kind. 

1640.  Mr.  Wallace.']  Has  a  considerable  portion  of  the  former  business  of  the 
Court  of  Session  devolved  upon  the  sheriffis  of  late  years,  in  consequence  of  various 
Acts  of  Parliament  ? — ^There  have  been  some  cases  of  cessio  bonorum  and  seques- 
tration. 

1641.  Must  not  that  have,  considerably  lessened  the  business  and  the  duty  of 
the  judges  ? — In  some  degree ;  but  probably  not  in  so  great  a  degree  as  you 
might  suppose  from  counting  the  number  of  sequestrations ;  'all  questions  arising 
in  the  course  of  sequestrations  did  not  come  before  the  court  originally ;  great 
discussions  nvere  before  the  trustee,  and  an  appeal  lay  from  the  trustee  to  the  court ; 
now  the  sequestrations  are  conducted  before  the  sheriff,  and  there  are  appeals 
from  the  sheriff  to  the  court;  we  have  not  had  an  oppbrtunity  of  judging  of  the 
effect  of  that ;  it  came  into  operation  this  year ;  I  was  in  one  cgise  this  spring 
of  an  appeal  from  the  sheriff's  decision.  *" 

John  Hope,  Esq.,  Dean  of  Faculty,  called  in;  and  further  Examined. 

1642.  Mr.Wallace.']  I  understood  you  to  say,  that  no  part  of  the  time  of  the     John  Hope,  Esq. 

judges  when  sitting  in  the  inner  chamber,  is  taken  up  by  proceedings  which  could       • 

he  dispensed  with ;  do  you  consider  it  necessary  that  four  judges  should  be   . 

occupied  in  listening  to  routine  proceedings,  which,  in  point  of  fact,  are  con- 
ducted by  a  single  judge — the  president  of  each  division  ? — I  mentioned  that 
the  period  of  time  that  was  occupied  in  what  appears  to  be  embraced  in  the 
description  of  business  called  routine  business,  was  so  short,  that  it  does  not 
occupy,  comparatively  speaking,  any  great  proportion  of  the  time  that  the  judges 
sit ;  but  that  though  there  is  a  portion  of  the  routine  business,  and  a  portion  only, 
done  by  the  president,  that  yet  there  occur  continually  and  frequently  points  on 
which  he  is  obliged  to  refer,  and  does  refer,  to  the  other  judges ;  the  note  that  is 
put  in  may  be  a  matter  totally  unimportant ;  it  may  be  a  matter,  that  he  says,  upon 
looking  at  it,  "  I  suppose  there  is  no  objection  to  it ;"  but  it  may  turn  out  to  be  one 
to  which  the  opposite  party  immediately  objects,  and  on  which  there  is  a  long 
discussion  ;  in  that  case,  therefore,  the  matter  is  not  routine,  but  matter  important 
to  the  cause.  Another  part  of  that  routine  business  consists  of  a  very  important 
description  of  cases,  namely,  under  such  statutes  as  the  Entail  Improvement  Act, 
where  it  is  particularly  the  business  of  the  President  of  the  Division  to  see  that  the 
terms  of  the  statute  have  been  complied  with,  but  in  performing  which  duty  of 
course  he  is  obliged  to  refer  very  frequently  to  the  other  judges,  and  in  which 
discussions  may  arise  of  great  importance.  I  am  not  aware  of  any  loss  of  time 
caused  by  that;  I  am  not  aware,  on  the  other  hand,  of  anything  that  could  be 
called  routine  business  in  a  cause  that  d  priori  you  could  say  could  be  devolved 
tipon  one  judge,  or  upon  clerks.  Perhaps  the  honourable  Member  would  be  good 
eijiough  to  mention  the  particular  sort  of  business,  as  I  may  not  understand  what 
is  meant  by  routine  business ;  if  there  is  any  misapprehension  it  will  be  understood 
that  I  should  be  very  anxious  to  have  my  attention  called  to  any  sort  of  business 
that  is  described  as  routine. 

1643.  You  have  stated  that  there  is  no  kind  of  business  of  form  or  routine 
which  could  be  conveniently  taken  from  the  judges  ? — Most  certainly. 

1644.  It  appears  from  the  annual  Parliamentary  Returns,  a  copy  of  which  is 
on  the  table,  that  including  cases  decided  by  jury  there  were  524  final  decisions 
pronounced  in  the  year  1831,  and  321  only  in  the  year  1839,  showing  a  decrease 
of  39  per  cent,  in  the  last  nine  years  in  the  businesi^  of  the  inner  chamber :  if  I 
understand  the  evidence  you  gave  the  other  day,  you  are  not  aware  of  any  material 
decrease  having  taken  place  in  the  extent  of  business  in  the  Court  of  Session  ? — 
Having  just  corrected  the  first  part  of  my  evidence  given  the  other  day,  I  find  that  I 
stated  expressly  that  there  had  been  for  the  last  three  or  four  years  a  decrease,  and 
as  far  as  my  experience  went,  considerable,  but  that  I  had  never  looked  into  the 
returns,  and  only  knew  it  from  general  experience,  therefore  there  is  some  misap- 
prehension in  regard  to  my  former  answer. 

1645.  I^  ^2is  been  alleged  that  though  the  number  of  causes  may  have  decreased 
considerably  of  late  years  they  have  risen  in  importance  in  no  less  proportion,  so 
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John  Hope,  Esq.    as  to  occupy  the  court  as  much  as  formerly.  Are  you  of  opinion  that  the  importance 
■  of  the  business  has  increased  of  late  years? — I  cannot  say  that  there  is  any  dif- 

3  April  1840.  ference  in  the  importance  of  the  business  at  one  period  or  another.  I  recollect  a 
number  of  important  causes  in  the  course  of  last  year  ;  whether  there  were  as 
many  in  the  course  of  the  year  before  I  cannot  tell.  I  would  not  wish  to  say  that 
business  at  one  period  was  more  important  than  at  another.  This  difference  there 
is,  since  the  change  made  by  the  statute  ot  1825,  viz.,  that  every  decision  pro- 
nounced by  the  inner  house  is  final,  and  therefore  of  far  more  importance. 
Every  case,  therefore,  comes  before  them  in  a  shape  and  form  which  makes  the 
duty  of  deciding  it  more  onerous  than  before  the  statute  of  1825.  But  I  by  na 
means  wish  it  to  be  stated  as  my  opinion  that  at  one  period  more  than  another 
there  is  more  important  business.  I  am  not  aware  that  the  causes  of  1831  were 
less  important  than  the  causes  of  this  period,  or  that  the  causes  recently  are  more 
important  than  those  of  1831.  I  cannot  say  that  I  have  the  least  recollection  upoa 
the  point.  It  would  require  to  look  over  the  whole  bulk  of  the  reports.  I  would 
beg  likewise  to  say,  that  the  longer  one  gets  habituated  to  the  practice  of  the  pro- 
fession, perhaps  one  estimates  less  the  importance  and  difficulty  of  cases  you  have 
to  argue,  than  when  one  begins  to  act  as  senior ;  the  causes  in  which  you  are 
then  retained  appear  to  be  very  arduous,  and  may  lead  persons  to  say  that  those 
cases  were  of  more  importance,  or  the  cases  of  late  years  more  important,  according 
as  one  is  of  more  or  less  standing  in  the  profession. 

1 646.  The  object  of  this  Committee  being  to  ascertain  whether  or  not  any  of 
the  present  number  of  judges  can  be  spared,  I  wish  to  draw  your  attention  to 
the  fact  of  there  having  been  several  of  the  judges  of  the  inner  houses  absent 
.  from  court.  In  the  first  place,  you  are  aware,  that  the  Lord  Justice  Clerk 
was  absent  from  illness,  during  the  greater  part  of  the  long  winter  session ;  and 
that  Lord  Glenlee,  although  afflicted  by  great  age,  with  deafness  and  other 
infirmities,  was  the  presiding  judge  in  the  second  division:  these  being  facts 
which  are  not  disputed,  I  wish  to  inquire  if  you  are  aware  of  any  complaint 
having  been  made  of  the  manner  in  which  the  business  under  such  circumstances 
was  performed,  or  that  there  was  any  increase  in  the  arrears  of  that  court  r — The 
question  appears  to  embrace  three  different  things  ;  first,  as  to  how  the  facts  beac 
upon  the  reduction  of  judges;  secondly,  as  to  how  the  business  was  discharged 
during  the  period  in  question;  and  thirdly,  whether  it  produced  any  arrears 
of  business.  In  the  first  place  I  will  answer  the  second  and  third  points  first, 
which  seem  to  be.  incidental,  and  not  of  permanent  importance.  1  beg  leave 
to  say,  in  the  first  place,  I  never  heard  any  complaint  made  as  to  the 
manner  in  which  the  business  was  done,  and  I  do  not  admit  that  there  was 
any  such  deafness,  speaking  from  my  experience,  on  the  part  of  Lord  Glenlee, 
as  to  create  anv  jiist  ground  for  dissatisfaction.  One  of  the  last  cases  during  that 
period  that  he  heard  was  a  motion  for  a  new  trial,  which  was  argued  by  my  learned 
friend,  Mr.  McNeill,  and  myself,  at  great  length  ;  he  was  unexpectedly  called  upon 
by  the  other  judges  to  deliver  his  opinion  first,  and  he  went  over  every  point 
in  the  statement  made  for  a  new  trial.  I  allude  to  the  winter  of  1839-40,  the 
period  referred  to,  showing  that  whatever  deafness  he  laboured  under  (and  cer- 
tainly he  was  afflicted  with  a  certain  degree  of  deafness),  did  not  in  the  least 
degree  incapacitate  him  from  presiding  in  the  court.  He  had  never  been  in  the 
habit  of  presiding ;  but  there  was  no  inconvenience  from  that  cause.  I  am  not 
aware  that  that  produced  any  arrear  of  business  whatever.  On  the  other  hand, 
with  reference  to  the  first  point,  I  beg  leave  to  say,  most  distinctly,  that  I  think 
great  inconvenience  arises  from  the  absence  of  one  of  the  judges.  I  think  the 
court  does  not  act  with  the  authority  that  it  ought  to  have  when  it  sits  with  three 
judges  only ;  the  case  may  be  decided  by  a  majority  of  one  judge  in  the  inner 
house,  while,  in  reality,  if  you  count  the  lord  ordinary,  the  judgment  is  that  of 
two  against  two.  I  think,  therefore,  that  the  greatest  possible  inconvenience 
arises  from  the  absence,  from  indisposition,  of  a  judge.  That  was  one  of  the 
reasons  which  leads  me  to  think  that  the  reduction  of  the  number  of  judges  from 
four  to  three  would  be  an  inexpedient  measure.  But,  on  the  other  hand,  while 
I  know  and  think  that  great  inconvenience  arises  from  the  absence  of  a  judge  from 
indisposition,  I  do  not  in  the  smallest  degree  on  that  account  think  that  the  cir- 
cumstance, that  a  court  can  go  on  without  a  judge  during  the  absence  of  one,  proves 
that  any  reduction  of  judges  could  be  made,  or  affects  my  opinion  in  the  smallest 
degree.  »  On  the  contrary,  the  inconveniences  tend  to  support  my  opinion  that  any 
reduction  of  the  number  would  be  prejudicial.  It  is  possible  that  some  of  the  cs^es 
may  have  been  delayed,  which  the  judges  were  unwilling  to  hear  during  the  absence 
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of  the  Lord  Justice  Clerk.     I  recollect  one  cause,  which  is  now  in  hearing  at  the    John  Hope,  Eaq- 

present  moment  in  the  House  of  Lords,  in  which  Lord  Glenlee  did  not  think,  as  a          ■ 

member  of  the  RoyalBank,  he  ought  to  take  any  part,and  it  was  delayed.  Those  are      3  April  1840. 

circumstances  inseparable  from  human  nature,  namely,  that  you  are  exposed  to  the 

necessary  absence  of  judges  at  limes,  from  indisposition.     But  the  fact,  that  the 

courts  go  on  and  discharge  their  duty  in  the  absence  of  judges,  does  not  affect  the 

opinion  that  I  previously  stated,  that  the  number  of  four  is  the  lowest  number  at 

which  the  business  can  be  done  by  either  of  the  divisions.     The  experience  we 

have  had,  not  only  then,  but  in  the  summer  session,  when  Lord  Glenlee  was  absent, 

and  still  more  of  late,  when  the  vacancy  has  not  been  filled  up,  satisfies  me  that  it 

would  be  most  injurious  to  the  interests  of  the  country  to  reduce  the  number  of 

judges  in  the  inner  division  below  that  of  four. 

1647.  In  looking  over  the  evidence  given  by  you  on  the  last  day,  I  find  it  very 
difficult  to  arrive  at  a  distinct  view  of  what  your  opinion  was  upon  several  points, 
and  therefore  I  have  framed  questions  which  I  shall  be  very  desirous  of  getting, 
as  nearly  as  possible,  a  direct  reply  to.  You  consider  the  proceeding  in  general 
before  the  lords  ordinary,  as  at  present  conducted,  as  being  of  a  nature  to  admit  of 
little,  if  any,  improvement? — I  thought  my  opinion  had  been  very  explicit  on 
all  the  points  put  to  me.  I  stated  that  very  great  satisfaction  had  been  expe- 
rienced always  with  the  manner  in  which  the  lords  ordinary  had  discharged  their 
business,  and  with  the  manner  in  which  the  cases  are  heard  before  the  lords  ordi- 
nary ;  but  if  the  question  refers  to  improvements  in  the  preparation  of  the  causes 
before  the  lords  ordinary,  that  is,  in  simplifying  and  shortening  the  revisals  of 
records,  I  am  not  aware  that  I  expressed  the  opinion  implied  in  the  question  ;  on 
the  contrary,  I  suggested  that  there  might  be  improvements ;  probably  the  question 
embraces  more  than  may  be  intended  U9  be  included  in  it* ;  if  it  relates  to  the  manner 
in  which  the  cases  are  judicially  heard  and  disposed  of  by  the  lords  ordinary, 
nothing  can  be  more  satisfactory  than  the  manner  in  which  they  do  their  business. 

1648.  Your  opinion  is  similar  as  regards  the  proceedings  before  the  inner  cham- 
ber ? — Yes,  undoubtedly ;  I  stated  that  most  distinctly  ;  I  have  not  the  least  doubt 
that  in  progress  of  time  the  pleadings  of  counsel  may  get  to  greater  lengths  in  the 
inner  house ;  whether  that  will  be  an  advantage  or  not  is  extremely  problematical ; 
but  considering  the  change  which  has  taken  place  since  1833,  I  am  satisfied  with 
the  manner  in  which  causes  are  heard  and  disposed  of  in  the  inner  house;  I  am 
not  aware  of  any  cause  that  was  imperfectly  heard,  or  in  which  there  was  any 
indisposition  to  hear  counsel,  so  as  to  bear  upon  the  interests  of  suitors,  or  to 
shorten  pleadings  that  for  the  interests  of  justice  ought  to  have  been  longer* 

1649.  ^^  short,  you  do  not  at  present  see  any  alteration  necessary  with  a  view 
to  improvement  in  the  proceedings  of  the  inner  house? — Understanding  that 
question  to  relate  to  the  manner  in  which  causes  are  heard,  I  should  say,  none  that 
can  be  said  to  be  the  subject  of  remark  by  any  body. 

1650.  With  regard  to  the  state  of  business  both  in  the  outer  and  inner  house, 
I  understand  you  to  say  that  you  do  not  consider  the  extension  of  the  session  would 
be  beneficial  ? — I  think  I  stated  that  opinion  distinctly,  if  I  did  not,  I  meant  to 
convey  that  as  my  decided  opinion. 

1651.  Or,  that  any  advantage  would  arise  from  prolonging  the  daily  sittings  ? 
— In  all  probability  the  daily  sittings  will  be  extended  with  an  increase  of  busi- 
ness ;  I  was  not  asked  to  state  all  the  causes  that  have  operated  of  late  years  to 
produce  considerable  decrease  of  business  in  the  court ;  I  have  not  the  least 
doubt  that  there  will  be  again  an  increase  of  business,  and  that  will  of  course  lead 
to  an  increase  of  time  for  despatching  that  business.  Very  often,  during  the  last 
winter,  the  first  division  has  been  sitting  from  11  o^clock  till  near  4  ;  it  was  stated 
that  the  average  sitting  was  two  hours  a  day ;  whether  that  was  the  average  of  the 
two  divisions  1  do  not  know  ;  the  fact  was  new  to  me,  and  surprized  me,  because 
I  never  thought  of  having  the  averages  taken  ;  but,  according  to  the  number  of 
cases  and  length  of  pleadings,  the  sittings  will  vary,  and  I  have  not  the  least 
doubt  that  the  increase  of  business  will,  in  a  short  time,  restore  it  to  what  it  was 
a  few  years  ago. 

1652.  Sir^.  Rae.]  Have  you  stated  all  the  reasons  of  the  decrease  of  business? 
— I  have  not  the  least  doubt  that  from  so  many  questions  upon  points  of  form  having 
arisen,  owing  to  the  change  in  the  system  of  pleading,  a  prejudice  has  been  created 
against  the  court,  which  will  soon  be  removed,  and  on  that  account  I  hope  that 
the  Court  of  Session  will  for  some  time  enjoy  a  period  of  repose  from  further 
legislative  interference,  the  operation  of  which  I  think  has  been  extremely  pre- 
judicial to  the  interests  of  justice.    And  I  likewise  think  that  the  great  number 
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John  Ho^,  Esq.    of  observations  and  remarks  made  in  public  quarters,  upon  the  manner  in  which 

— —      business  is  done  in  the  Court  of  Session,  have  tended  to  create  a  degree  of  dis- 

a  April  1840,      satisfaction  which  all  such  remarks  will  infallibly  create,  whether  they  are  well  or 

ill  founded ;  I  should  hope  that  those  will  not  always  continue  ;  at  all  events  I 

think  the  effect  of  them  will  very  soon  die  away. 

1653.  Do  any  other  reasons  occur  to  you  ? — I  likewise  beg  leave  to  say  that  I 
think  the  decrease  of  business  is  to  be  accounted  for  by  the  strong  desire  of  suitors 
to  withdraw  their  causes  from  the  Court  of  Session,  and  carry  them  to  the  sheriff's 
court,  in  order  to  avoid  jury  trial  in  civil  causes  ;  I  have  a  strong  hope  that  in 
time  that  prejudice,  which  is  a  general  and  great  one,  against  jury  trial  will  be 
removed. 

1654.  Dr.  jS/ocA:.]  In  point  of  fact,  the  number  of  cases  tried  before  the  sheriff 
have  increased  of  late  years  ? — I  think  that  extremely  likely ;  at  the  same  time 
I  never  looked  into  the  returns ;  but  I  only  know,  that  I  am  frequently  consulted 
in  regard  to  very  important  causes,  which,  I  am  told  afterwards,  to  avoid  jury 
trial,  they  take  to  the  sheriff  court,  in  order  to  have  the  proof  taken  by  deposi- 
tion ;  and  then  if  the  party  is  involved  in  litigation,  and  loses  his  ease,  it  does 
not  follow  that  there  are  appeals  in  all  instances  to  the  Court  of  Session ;  he  may 
be  advised  that  the  judgment  of  the  sheriff  is  right ;  in  that  case  he  may  not 
throw  away  more  money  by  application  to  the  Court  of  Session ;  but  I  think  the 
jurisdiction  of  the  sheriff  courts  has  greatly  outmrown  the  principle  upon  which 
they  were  instituted.  The  fear  of  jury  trial  has  Ted  to  an  extent  of  civil  jurisdic- 
tion being  exercised  by  those  inferior  courts,  which  I  do  not  think  is  for  the  ad- 
vantage of  jurisprudence  in  Scotland,  and  which  is  attended  with  this  result, 
that  the  country  has  been  saddled  with  an  additional  number  of  sheriffs  substitute, 
in  order  to  enable  them  to  do  the  criminal  business,  which  is  an  indispensable 
part  of  the  sheriff's  duty.  The  necessity  for  many  of  the  recent  additions  of 
sheriffs  substitute  has  been  created  by  the  civil  jurisdiction  of  sheriff  courts  having 
been  carried  greatlv  beyond  what  was  ever  contemplated  at  the  time  Lord  Hard- 
wicke  introduced  that  very  useful  and  valuable  part  of  the  mode  of  administering 
justice  in  Scotland. 

1655.  Do  Qot  you  consider  the  bringing  home  justice,  to  use  the  ordinary  ex- 
pression, by  having  courts  in  the  immediate  locality,  may  be  advantageous  to  the 
public  ? — To  a  great  degree.  Nobody  values  more  the  institution  of  the  sheriff 
courts  than  I  do ;  but  it  does  not  follow  that  it  is  a  valuable  feature  in  the  juris- 
prudence of  the  country  to  have  a  number  of  local  courts,  whose  jurisdiction  in 
civil  causes  is  perfectly  unlimited  as  to  the  great  mass  of  civil  causes,  so  far  as 
they  do  not  regard  landed  rights,  and  in  which  jury  trial  does  not  take  place ;  and 
according  to  a  very  decided  opinion  which  I,  and  I  believe  most  others,  entertain^ 
could  not  advantageously  take  place.  If  the  honourable  Member  putting  the 
question  wishes  more  information  as  to  my  opinions  upon  that  point,  they  are  stated 
at  great  length  in  my  examination  before  the  Law  Commission  in  1833. 

1656.  What  is  the  system  of  inquiring  into  the  facts  before  the  sheriff;  is  it 
hjvivdvoce  examination  of  witnesses? — The  examination  of  witnesses  is  all 
reduced  into  writing ;  in  the  smaller  counties,  where  the  sheriffs  substitute  can 
overtake  the  business,  it  may  occasionally  be  taken  by  them,  but  in  general  it 
is  taken  by  commissioners. 

.  1657.  If  there  be  a  sufficiency  of  time,  the  mode  is,  to  take  the  evidence  of  the 
witnesses  in  the  presence  of  the  judge  ? — I  believe  there  are  some  sheriffs  sub- 
stitute who  do  it»  but  it  is  done  rarely,  and  I  do  not  think  that  an  advantage ; — 
because  as  there  may  be  an  appeal  to  the  sheriff  depute  and  an  appeal  to  the 
Court  of  Session,  I  do  not  think  it  is  expedient  for  the  first  judge,  who  decides  the 
case,  to  take  the  evidence  in  writing,  for  if  he  should  believe  the  witnesses,  and 
act  upon  their  testimony,  as  the  other  party  has  an  unquestionable  legal  right  to 
appeal  to  the  sheriff  depute  and  the  Supreme  Court,  it  destroys  half  the  benefit  of 
the  appeal;  and,  on  that  principle,  in  consistorial  questions,  I  believe  Dr. 
Luahington  was  of  opinion  that  it  would  not  do  for  the  judge  to  take  the  evidence 
of  the  witnesses  himself  where  there  was  an  appeal  from  the  decision  of  the  judge. 
1658.  Mr.  Wallace.']  Is  the  Committee  to  understand  that  the  people  of  Scot- 
land generally  prefer  the  sheriff  courts  to  the  Court  of  Session  for  settling  their 
causes  ? — No,  I  do  not  think  that  is  the  result  that  follows  from  my  statement,  but 
that  in  reference  to  the  class  of  cases  which  would  come  before  juries,  there 
being  a  considerable  prejudice  against  jury  trial,  many  parties  institute  the  cause 
in  the  sheriff  court  to  avoid  any  decision  by  a  jury ;  and  they  have  the  evidence 
taken  by  commission  which  they  cannot  get  in  the  Court  of  Session ;  for,  by  the 

statute. 
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statute,  the  court  must  send  the  case  (if  coming  within  the  enumerated  cases)  to    John  Mope,  Esq. 
a  jury,  and  are  prohibited  from  taking  the  evidence  by  commissioners ;  and  with        ■  — ^ 

regard  to  other  causes,  there  are  very  few  in  which  the  court  would  be  induced      3  April  1840. 
to  grant  a  commission  ;  they  might  and  do  refuse  to  do  it  upon  the  application 
of  both  parties.     So  far  as  confidence  in  the  determination  of  the  two  courts 
goes,  I  apprehend  no  such  feeling  exists ;  the  number  of  appeals  from  the  sheriff 
courts  to  the  Court  of  Session  sufficiently  indicates  that. 

1659,  If  I  understand  your  evidence,  it  goes  to  this,  that  the  alleged  dissatis- 
faction of  the  public  with  the  Court  of  Session  is  either  unfounded  or  very 
greatly  exaggerated ;  is  that  the  import  of  your  evidence  ? — To  what  extent  any 
statement  may  have  been  made,  or  any  statement  may  be  referred  to,  as  to  the 
teistence  of  dissatisfaction,  I  am  not  aware;  I  cannot  tell  to  what  the  honourable 
Member  may  refer :  I  wish  distinctly  to  state  that  I  am  not  aware  of  anv  dissatis- 
faction to  the  extent  to  call  for  any  public  remark  or  inquiry ;  I  do  not  think  there 
is  any  ground  for  any  complaint  at  all. 

i66o.  The  evidence  which  I  allude  to  is  this,  that  the  professional  objections, 
and  those  made  by  suitors,  are  attributable  chiefly  to  excitement  arising  out  of 
disappointment  when  decisions  are  given  adverse  to  them ;  is  that  so  ? — Very 
often ;  in  99  cases  out  of  100  it  is  so. 

1661 .  ^ere  is  no  general  dissatisfaction,  as  far  as  you  know  ? — I.  am  not  aware 
of  any  that  may  not  be  predicated  of  the  mode  of  carrying  on  business  in  every 
court ;  there  is  always  a  certain  class  of  the  community  who  will  make  complaints 
against  courts  of  justice,  and  find  out  some  things  in  which  they  think  a  change 
might  be  made.  There  may  be  members  of  my  own  profession  who  differ  from  me 
as  to  whether  the  manner  in  which  cases  are  heard  in  the  inner  house  is  wise  and 
beneficial;  one  gentleman  thinks  that  the  judges  should  not  read  the  cases  before 
him  at  all ;  and  so  far  as  those  matters  go,  there  may  be  difference  of  opinion. 

1662.  But  am  I  right  in  assuming,  that  the  opinion  you  expressed  throughout 
your  evidence  is,  that  the  Court  of  Session,  in  its  present  form  and  in  its  present 
practice,  is  perfectly  competent  to  determine  all  questions  in  a  satisfactory  manner 
to  the  public,  and  that  it  is  not  susceptible  of  any  material  improvement  ? — I  am 
certainly  of  opinion,  not  only  that  the  court  is  perfectly  competent,  in  the  terms 
of  the  question,  to  discharge  all  the  business  in  a  manner  satisfactory  to  the  public, 
but  that  they  do  discharge  that  duty  in  a  manner  satisfactory  to  the  public,  as 
much  so  as  could  be  predicated  of  any  court  at  any  time,  or  of  most  courts  in 
Europe.  I  do  not  by  any  means  wish  it  to  be  understood,  tJiat  any  system  of  juris- 
prudence in  almost  any  country  may  not  be  susceptible  of  considerable  improve- 
ment. I  think  that  there  is  nothing  at  present  existing  in  regard  to  the  Court  of 
Session  with  which  it  would  be  desirable  to  interfere  or  meddle  by  legislative  en- 
actment; on  the  contrary,  after  the  manner  in  which  changes  have  been  made  from 
1825  downwards,  what  we  want  is  to  be  allowed  to  go  on  to  work  out  quietly  the 
practice  of  the  court  in  remedying  any  trifling  grounds  of  complaint  or  dissatis- 
faction which  may  exist. 

Mr.  John  Middle  Stodart  called  in ;  and  Examined. 

1663.  Chairman.]  WHAT  is  your  profession  ? — I  am  a  writer  to  the  signet.      Mr.  J.  R.  Stodart. 

1 664.  How  long  have  you  practised  as  a  writer  to  the  signet? — ^Twenty-fouryears.       

1665.  Are  you  intimately  acquainted  with  the  mode  of  conducting  business 
before  the  Supreme  Courts  ? — Yes,  I  am. 

1666.  Mr.  fVallace.']  Does  your  experience  enable  you  to  state  to  the  Com- 
mittee whether  the  business  of  the  Court  of  Session  has  decreased  of  late  years? — 
Yes,  it  has,  very  considerably. 

1 667.  To  what  extent  has  it  decreased  ? — About  a  third. 

1668.  Is  it  a  decrease  in  the  number  of  cases  ? — No,  not  only  in  the  number  of 
cases,  but  I  should  say  in  the  number  of  litigated  causes  in  particular ;  there  has 
been  a  decided  increase  in  the  number  of  decrees  in  absence,  though  there  has 
been  a  decrease  in  the  total  number  of  causes  brought  into  court ;  decrees  in 
absence,  the  Committee  is  aware,  are  a  mere  matter  of  routine. 

1669.  Can  you  state  to  the  Committee  briefly  to  what  extent  this  decrease  has 
taken  place? — I  have  made  a  memorandum  from  returns;  in  1831  the  total 
number  of  causes  brought  into  court  was  1,956,  and  the  number  of  decrees  in 
absence  that  year  were  478  ;  in  1839  the  total  number  of  causes  was  only  1,558, 
and  the  decrees  in  absence  bad  increased  to  563,  leaving  the  litigated  causes  in 
1831,  1,478,  and  in  1839  only  995. 

0.45.  s  2  1670.  Can 
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Mr./.  J7.  Siodart      1670.  Can  you  assign  any  cause  or  causes  for  the  decrease  of  business  before 

— ; the  courts  ? — I  should  say,  generally  speaking,  that  the  great  number  of  points 

3  April  1840.  Qf  law  that  have  been  settled  from  year  to  year,  will  lead  to  a  diminution  of 
business  ;  agents,  when  they  are  applied  to  in  regard  to  a  case,  the  first  thing  they 
refer  to  is  to  see  whether  the  point  has  been  settled ;  if  they  find  it  has  been 
settled,  they  advise  their  client  to  that  effect,  and  he  does  not  bring  the  case  into 
court ;  if  you  cannot  find  a  precedent,  you  take  the  opinion  of  a  counsel  whether 
it  is  likely  to  be  a  good  cause,  or  you  may  bring  the  action  at  once ;  but  if  you 
find  the  point  settled,  the  proceeding  drops ;  and  numbers  of  points  being  settled 
from  year  to  year,  leads  to  the  conclusion  that  in  the  progress  of  the  country  there 
will  be  a  diminution  of  business  compared  with  its  extent ;  in  the  infancy  of  a 
country  I  should  suppose  that  there  is  more  litigation  in  proportion  to  the  wealth 
and  civilization  than  in  a  civilized  country ;  that  is  one  cause. 

1671.  Are  there  any  other  causes? — There  are  other  causes. 

1672.  State  any  other  causes  which  occur  to  you  ;  have  a  considerable  number 
of  questions  upon  feudal  law  been  settled? — Branches  of  business  have  been 
removed  altogether  from  the  court,  and  put  an  end  to;  particularly,  I  might 
instance,  the  very  important  feudal  questions  that  arose  in  reference  to  election 
petitions ;  they  were  disposed  of  by  the  inner  chamber ;  they  were  put  an  end 
to  by  the  Reform  Act ;  some  of  the  most  difficult  and  important  questions  we  had 
arose  from  election  petitions  ;  I  know  of  no  such  cases  now  ;  that  is  one  branch* 
Other  branches  of  business  have  been  removed  by  recent  improvements ;  cessiones 
bonorum  are  now  almost  entirely  conducted  before  the  sheriff's  court ;  those  used 
to  occupy  a  great  part  of  the  Saturday  each  week,  and  sometimes  the  whole  of 
Saturday ;  now  comparatively  few  such  actions  are  brought ;  the  sheriffs  take  them 
nearly  all.  I  think  likewise  that  there  is  a  considerable  dissatisfaction  in  general, 
from  the  diversity  of  judgments  pronounced  by  the  two  different  divisions,  which 
leads  people  not  to  come  before  the  court,  but  to  try  to  settle  the  matter  in  some 
other  form,  or  before  some  other  tribunal,  or  by  arbitration.  Those  appear  to  me 
to  be  the  leading  causes  of  the  falling  off  of  business. 

1673.  Do  you  mean  the  Committee  to  understand  that  the  dissatisfaction  of 
suitors,  arising  from  distrust  in  the  judgment  of  the  court,  has  led  extensively  to 
arbitrations,  of  late  years ?~I  should  think  it  haa;  and  to  compromises,  and 
various  ways  of  settling  causes  out  of  court. 

1674.  Is  the  delay  in  having  business  carried  through  the  Court  of  Session  a 
cause  of  dissatisfaction? — ^It  is. 

1675.  Is  the  expense  attending  the  conducting  of  causes  through  the  Court  of 
Session  one  cause  of  the  dissatisfaction  you  allude  to  ? — Yes. 

1676.  Chairman.']  Is  not  the  expense  of  a  law-suit  one  universal  cause  of  dis- 
satisfaction, particularly  to  the  party  who  loses? — Yes. 

1677.  Dr.  Stock.]  Do  you  mean  the  Committeef  to  understand  that  those  are 
causes  of  greater  dissatisfaction  now  than  formerly  ? — No,  I  do  not  state  that ; 
the  question  put  was,  whether  the  expense  of  the  court  was  one  cause ;  I  do  not 
say  the  expense  has  increased. 

1678.  Mr.  Wallace.]  What  may  be  the  difference  of  expense  of  settling  similar 
questions  before  the  sheriff  and  before  the  Court  of  Session  ? — It  is  rather  difficult 
to  say,  because  the  Court  of  Session  causes  take  such  different  shapes ;  but  I 
should  suppose,  in  a  rough  way,  the  expense  of  settling  a  cause  in  the  Court  of 
Session  was  from  double  to  triple  what  it  is  in  the  sheriff^s  court. 

1 679.  The  main  object  of  this  Committee's  inquiry  is,  whether  or  not  the  pre- 
sent number  of  judges  in  the  Court  of  Session  can  be  diminished  ;  and  I  wish  to 
inquire  whether  you  think  the  present  number  of  judges  in  the  Court  of  Session 
necessary  for  the  business  of  the  country  ? — No,  I  do  not. 

1 680.  Have  you  formed  any  decided  opinion  as  to  how  many  judges  would  be 
necessary  to  perform  the  duty  ? — Yes,  I  have  a  pretty  decided  opinion  that  one 
division  would  be  better  than  two,  and  that  division  should  consist  of  four  judges, 
with  five  lords  ordinary  in  the  outer  house ;  I  should  think  they  would  get  through 
the  work  better  than  at  present ;  that  is,  one  division  should  be  struck  off. 

1681.  Would  you  leave  the  lords  ordinary  as  at  present? — Yes,  the  same 
number. 

1682.  You  consider  that  one  inner  chamber,  consisting  of  four  judges,  would 
be  the  best  for  conducting  the  business  of  the  country? — Yes,  I  think  it  would. 

1683.  If  you  have  formed  any  opinion  as  to  the  number  of  four  being  prefer- 
able to  three,  or  any  other  number,  will  you  state  to  the  Committee  what  your 
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xeasons  are  for  that  opinion? — I  think  four  is  a  preferable  number  to  three,  or   MuJ.R.Stodarf^ 

five,  or  seven,  because,  in  cases  of  equality,  which  have  frequently  arisen  in  our       — — — . 

courts,  I  think  the  opinion  of  the  lord  ordinary,  who  has  previously  decided  the       3  April  1840. 

cause,  should  be  counted,  and  then  you  will  always  have  a  majority  of  one  judge ; 

at  present,  in  cases  of  equality,  the  practice  is  to  take  the  opinion  of  the  other 

•chamber,  and  you  might  still  have  an  equality  of  votes  or  opinions ;  but  if  you 

count  the  opinion  of  the  lord  ordinary,  which  I  beg  to  suggest  as  a  very  important 

remedy,  you  would  always  have  the  decision  of  three  to  two— that  is  the  least  you 

could  have — and  you  would  get  the  decision  without  waiting  the  interminable 

time  that  you  at  present  wait  for  an  opinion  from  the  other  division. 

1684.  You  have  stated  your  view  in  favour  of  four ;  will  you  state  what  the 
present  practice  is  in  case  of  equality  ? — ^The  present  practice  is  to  take  the  opinion 
of  the  other  division  of  the  court;  and  it  may  happen  that  two.  of  the  consulted 
judges  will  give  an  opinion  on  one  side  and  two  on  the  other,  and  after  waiting  a 
long  time,  you  are  just  where  you  were  ;  you  do  not  extricate  the  difficulty, 

1685.  Does  this  mode  of  proceeding,  of  calling  in  the  other  chamber,  create 
considerable  delay  ? — It  creates  very  great  delay. 

1686.  To  what  extent  does  that  sometimes  go? — It  extends  to  14  months 
sometimes  before  you  get  the  opinion ;  in  the  last  case  I  had,  it  extended  to  14 
months. 

1687.  Dr.  Stock.]  Do  you  mean  by  calling  in  the  opinion  of  the  second  division 
that  they  sit  in  common  ? — Not  always ;  the  more  usual  way  is  to  send  the  papers 
to  the  other  division  for  their  opinion ;  they  return  written  opinions  ;  those  are 
laid  before  the  chamber,  which  consults  them,  and  the  decision  is  made  conform- 
able to  the  opinion  of  a  majority  of  the  whole  of  the  judges. 

1688.  Do  you  mean  that  it  sometimes  happens  that  they  are  14  months  in 
forming  this  opinion  ? — Yes. 

1689.  Mr.  Wallace.]  Have  you  known  it  more  than  14  months?— Not  in  my 
own  practice,  but  I  believe  it  is  sometimes  longer. 

1690.  Can  you  state  the  average  period  ? — I  should  think  about  6  months. 

1691.  Is  the  result  of  thismode,  of  one  chamber  consulting  the  other,  considered 
satisfactory  by  the  profession  ? — No ;  in  many  case^  very  far  from  it ;  and  where  the 
consulted  judges  differ  in  opinion,  you  only  get  a  greater  diversity  of  opinion 
upon  the  case ;  and  as  it  only  happens  that  the  one  chamber  does  consult  the  other 
in  difficult  cases,  or  where  they  differ  themselves,  you  very  generally  find  that 
the  consulted  judges  differ  also. 

1692.  You  have  stated,  that  there  are  two  ways  of  taking  the  opinion  of  the 
two  chambers,  but  you  only  describe  one  of  those  ways  ? — The  other  way  is,  for 
the  whole  of  the  judges,  including  the  lords  ordinary,  to  sit  as  one  chamber,  and 
have  a  hearing  in  presence,  that  is,  to  hear  counsel  on  the  cause. 

1693.  Is  that  a  convenient  way  of  obtaining  a  decision  ? — I  should  say  it  was 
as  convenient  as  the  other  in  some  respects,  but  it  has  one  very  great  inconve- 
nience, that  it  withdraws  all  the  lords  ordinary  from  their  usual  business  in  the 
outer  house,  and  the  business  is  at  a  stand ;  I  consider  that  a  great  evil ;  it  retards 
the  business  of  the  court  considerably. 

1694.  Dr.  Stock,]  Are  those  joint  meetings  of  the  judges  frequent  ? — No,  not 
very  frequent ;  the  other  mode  I  mentioned  is  more  frequent. 

1695.  The  Lord  Advocate.]  Does  that  interruption  of  the  lords  ordinary  arise 
from  the  court  sitting  too  early  in  the  day  ? — It  would  be  more  convenient  if  the 
lords  ordinary  were  allowed  to  exhaust  part  of  their  daily  sittings  before  they 
were  called  in ;  I  should  say  if  the  lords  ordinary  were  allowed  to  sit  till  one 
o'clock,  and  were  then  called  in,  and  the  hearing  continued  from  one  to  four,  that 
that  would  remove  to  a  considerable  degree  the  inconvenience  of  that  mode  of 
taking  the  opinion  of  the  whole  court. 

1696.  If  they  sat  till  four  or  five,  or  whenever  the  argument  ended? — Yes. 

1697.  Do  you  know  any  particular  reason  why  the  court  should  rise  always  at 
four  o'clock  ? — No. 

1 698.  In  point  of  fact  they  very  seldom  sit  till  near  four  ? — Very  seldom. 

1699.  Dr.  Stock.]  How  often  may  it  arise  that  the  business  of  the  lords  ordi- 
nary is  interrupted  by  sittings  in  presence ;  does  it  happen  very  frequently  ? — 
Not  very  frequently. 

1700.  Not  once  a  week  ? — No,  not  once  a  month  ;  there  was  a  good  instance 
of  interruption  which  occurred  two  years  ago,  in  the  Auchterarder  case,  one  of 
the  church  causes ;  it  was  brought  up  to  the  House  of  Lords ;  I  am  hardly 
prepared  to  state  the  number  of  days  it  occupied,  but  it  occupied  a  number  of  days. 

0.45.  S3  1701.  Dr. 
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Mr.  J.  R.  Siedart.  1701.  Dr.  Lushington.]  Were  not  the  judges  eight  days  in  giving  their 
— — —  opinions  in  that  cause  ? — They  were  a  great  many  days,  but  I  have  no  note  of  the 
3  April  1840.      time  occupied.     I  remember  feeling,  with  my  brethren,  the  great  inconvenience 

we  were  exposed  to  in  waiting  from  day  to  day  for  the  lords  ordinary,  who  did  not 

come  out  to  despatch  their  business. 

1702.  The  Lord  Advocate.^  There  is  a  complaint  that  the  ordinary  business  of 
the  court  is  stopped  too,  because  they  take  no  other  business  of  importance  ? — Yes, 
it  not  only  stops  the  business  of  the  outer  house,  but  of  the  inner  house. 

1703.  That,  of  course,  would  be  remedied,  and  the  ordinary  business  of  the 
court  might  go  on,  if  the  court  on  those  occasions  sat  longer  than  on  others  ? — Yes, 
if  they  sat  much  longer  in  the  day ;  I  would  venture  to  suggest  as  my  opinion,  that 
the  best  remedy  would  be  not  to  take  up  those  causes  till  an  advanced  hour  in  the 
day. 

1704.  Dr.  Stock.']  Do  you  recollect  hearing  of  a  celebrated  instance  lately 
in  which  the  15  English  judges  sat  upon  one  individual  term  for  several  days? 
—No. 

1705.  Mr.  fVallace.']  Would  you  consider  it  an  advantage  if  the  inner  chamber 
had  no  other  chamber  to  consult  ? — ^Yes,  I  should. 

1706.  Will  you  state  your  reasons? — ^I  think,  in  difficult  cases,  if  the  inner 
chamber  had  no  other  chamber  to  consult,  the  judges  would  mature  their  own 
opinions  with  greater  deliberation,  feeling  that  there  was  much  greater  responsi- 
bility thrown  upon  them ;  I  would  further  state  that  the  getting  quit  of  the  great 
delay  which  I  have  already  mentioned,  which  arises  from  consulting  the  other 
division,  would  be  a  great  advantage  to  suitors. 

1 707.  From  what  you  have  stated,  is  the  Committee  to  understand  that  you 
think  one  inner  chamber  could  overtake  all  the  business  of  the  two  chambers  ?— 
Certainly. 

1708.  In  that  case  would  you  anticipate  that  the  daily  sittings  should  be  longer 
than  at  present? — If  the  business  were  conducted  in  the  same  way  as  at  present, 
the  one  chamber  would  require  to  sit,  of  course,  double  the  time  that  the  two  sit, 
that  is,  it  would  require  the  same  number  of  hours  that  the  two  together  sit.  If 
the  second  division  sit  two  hours,  and  the  other  two  hours,  one  chamber  would 
require  to  sit  four  hours,  or  nearly  so,  to  conduct  the  business  in  the  same  manner; 
there  would  be  some  gain  of  time  in  getting  counsel  more  readily  to  the  bar ;  there 
is  some  loss  of  time  in  running  from  one  division  to  the  other,  and  waiting  for 
counsel,  which  would  be  obviated  by  having  only  one  chamber.  Suppose  the 
present  divisions  sit  four  hours,  I  should  say  three  hours  and  a  half  would  get  rid 
of  the  same  amount  of  business,  if  conducted  in  the  same  manner ;  and  I  under- 
stand, from  my  own  observation,  and  seeing  returns,  that  the  two  divisions  sit  two 
hours  a  day  at  present,  or  about  that. 

1 709.  Is  the  Committee  to  understand  that  you  consider  one  chamber  sitting 
four  hours  a  day  would  be  sufficient  to  perform  the  duties  at  present  performed  by 
both  chambers  ? — Yes. 

1710.  Are  causes  frequently  delayed  in  one  division  of  the  inner  chamber 
owing  to  counsel  being  engaged  in  the  other? — ^Yes,  frequently. 

1711.  Has  it  appeared  to  you  that  there  is  any  part  of  the  business  of  the  inner 
chamber  that  the  judges  might  be  relieved  from  ? — Yes,  there  is  a  very  consider- 
able  portion  of  it  that  they  might  be  relieved  from. 

1712.  Will  you  state  to  the  Committee  what  proportion  of  the  duties  are  now 

{performed  by  the  judges  in  the  inner  chamber  of  which  they  could  be  relieved  ?— 
n  my  opinion  they  could  be  relieved  of  the  whole  routine  business  which  occupies 
one-third,  at  least,  of  the  time  of  the  court. 

1713.  Will  you  describe  what  you  mean  by  the  word  "routine  business"  ? — 
I  should  call  routine  business  the  whole  of  what  we  call  the  single-bill  roll,  that 
is,  the  roll  of  causes  which  is  put  out  daily,  and  which  commences  the  business  of 
each  day  ;  it  contains  reclaiming  notes,  which  are  the  form  of  bringing  the  causes 
under  review,  and  ordering  them  to  another  roll ;  the  Lord  President  of  each 
division  runs  over  such  papers,  the  back  of  them,  and  the  words  he  pronounces 
usually  are,  "  to  the  roll,"  a  mere  order  of  form,  but  that  occupies  a  portion  of  each 
day  ;  and  there  are  a  great  variety  of  procedure  before  the  inner  houses  which  I 
think  they  had  much  better  be  relieved  of,  such  as  summary  applications  for  fixing 
or  altering  the  upset  price  of  land,  in  sales,  and  applications  for  registration  of 
entails,  and  all  that  sort  of  business,  which  it  would  be  tedious  to  detail ;  but  there 
are  thousands  of  such  thing3,  which  are  mere  matter  of  form,  and  the  order  is 
pronounced  as  a  matter  of  course. 

1714.  By 
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1714.  By  whom  is  this  routine  business  performed? — By  the  head  of  each  Mr. J. R.Stodart. 
couirt.  

1715.  How  are  the  other  three  judges  occupied  during  this  proceeding  by  the  3  April  1840. 
head  of  the  court  ? — They  sit  there,  but  they  take  no  part ;  the  proceeds  all  have 

to  be  signed  in  the  presence  of  the  court,  and  therefore  they  sit  there. 

1716.  And  look  on  whilst  the  President  goes  through  the  duty? — Precisely  so: 
they  take  no  part. 

1717.  Chairman^]  Does  this  proceeding  occupy  much  time  ? — I  have  already 
stated,  that,  in  my  opinion,  it  occupies  about  a  third  of  the  whole  time  of  the 
court,  sometimes  more. 

1718.  Mr.  Wallace.]  Has  any  plan  suggested  itself  to  you  for  having  this 
duty  otherwise  performed  ? — ^Yes,  I  think  it  might  be  performed  quite  as  well  by 
the  clerks. 

1719.  Is  there  any  other  way  ? — A  great  part  of  it,  in  my  opinion,  never  should 
be  in  the  inner  house  at  all ;  a  great  deal  of  that  routine  business  arises  out  of 
causes  which  are  brought  into  the  inner  chambers,  which  I  think  should  com- 
mence before  the  lord  ordinary,  and  be  prepared  before  the  lord  ordinary.  The 
first  order  in  such  cases  is,  ^^  Kemit  to  the  lord  ordinary  to  prepare  the  cause,"  or 
some  such  order.  The  time  occupied  in  making  that  remit  might  well  be  spared 
by  the  court  making  a  general  rule,  that  all  such  causes  should  be  brought  in  the 
first  instance  before  the  lord  ordinary,  and  that  the  time  of  the  court  should  not 
be  occupied  in  making  the  remit  to  him.  If  a  general  rule  were  made,  that 
every  cause  should  be  taken  before  the  lord  ordinary  to  prepare,  that  might  be 
got  rid  of. 

1720.  Mr.  Serjeant  Joc^on.]  Is  there  any  fee  paid  to  counsel? — ^There  is  a 
fee  paid  to  counsel,  and  a  fee  paid  to  the  attorney,  and  a  fee  paid  to  the  clerks 
of  the  court,  the  whole  of  which  is  useless,  and  worse  than  useless* 

1721.  Mr.  JVallace.']  Is  the  Committee  to  understand  that  the  time  of  the 
court  is  not  only  uselessly  occupied,  but  that  it  is  so  occupied  that  the  suitors 
before  the  court  have  fees  to  pay,  both  to  counsel  and  their  agents,  and  the  clerks 
of  the  court,  for  these  proceedings  which  are  unnecessary? — Yes,  unnecessary 
before  the  inner  house.  I  stated  that  the  routine  business  should  be  done,  in  my 
opinion,  in  the  outer  house,  or  by  the  clerk  of  the  court ;  a  great  part  ngiight  be 
taken  by  the  clerk  of  the  court,  or  by  laying  down  a  general  rule,  such  as  I 
^ke  of. 

1 722.  Supposing  the  inner  chamber  were  relieved  of  this  routine  business,  could 
they  overtake  a  greater  amount  of  important  matters  than  at  present? — Cer- 
tainly, the  time  occupied  in  routine  would  be  saved  to  them,  and  tney  would  have 
more  of  their  time  left  for  more  important  business. 

1 723.  Have  you  formed  any  opinion  to  what  extent  that  saving  of  time  might 
go  ? — ^I  think  it  would  go  to  the  extent  of  one-third  of  the  present  sittings  of  the 
court,  assuming  those  sittings  to  be  two  hours  a  day.  I  think  it  is  better  than  a 
third. 

1724.  The  Lord  Advocate. "]  Somewhat  better  than  half  an  hour? — ^Yes,  some 
days  more  than  an  hour. 

1725.  That  is  when  questions  arise  causing  some  discussion  at  the  bar? — 
Sometimes  not,  but  simply  from  the  very  long  single  bill  roll ;  from  a  variety  of 
those  matters  coming  together  on  a  Saturday,  it  frequently  occupies  an  hour. 

1 726.  Mr.  Wallace.']  Without  discussion  at  the  bar  ? — ^Yes ;  if  there  is  discussion 
it  takes  more  than  an  hour,  but  I  take  the  average,  and  say  it  occupies  half  an 
hour. 

1 727.  Do  you  know  any  reason  why  the  court  should  not  sit  five  or  six  hours  a 
day,  in  place  of  two  hours  ? — No. 

1728.  Supposing  it  was  the  understanding  that  the  rule  of  the  court  should 
become  imperative  or  general  that  the  judges  should  sit  six  hours  a  day,  and 
were  relieved  of  the  routine  business  which  you  have  now  detailed,  what  amount 
of  business  do  you  think  they  could  perform ;  the  question  is  applicable  to  the  two 
chambers  ? — If  they  were  relieved  of  the  detail,  I  should  say  they  would  be  relieved 
of  three  quarters  of  an  hour  daily,  which  they  might  devote  to  other  business;  and 
if  they  sat  six  hours,  instead  of  two,  they  would  have  four  hours  and  three  quarters 
additional  time  to  do  the  proper  business  of  the  court,  which  would  necessarily 
enable  them  to  do  more  than  three  times  the  extent  of  business ;  that  would  be 
five  hours  and  three  quarters  to  do  important  business,  instead  of  one  hour  and  a 
quarter. 
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Mr.  J.  R.  Stodart.       1729.  Sir  W.  Rac]  You  suppose  the  whole  business  to  be  done  in  court  ? — 
;  Yes,  the  question  applied  to  business  done  in  court. 

3  April  1840.  1730.  Mr.  Wallace.]  But  you  are  aware  that  much  of  the  time  of  the  judges  is 

occupied  in  reading  papers,  or  ought  to  be  so  ;  do  you  keep  that  in  view? — Yes; 
1  am  aware  of  the  reading  of  papers,  and  somewhat  of  the  extent  of  it;  I  should 
say  they  would  have  ample  time  to  read  all  that  was  necessary  if  they  were 
in  court  five  or  six  hours  a  day ;  I  think  at  present  they  read  at  the  wronff  time  ; 
I  cannot  say  how  much  they  read,  but  supposing  they  read  all  that  is  laid  before 
them,  I  think  they  read  it  at  the  wrong  time. 

1731.  How  so? — ^The  practice  I  understand  to  be,  to  res^d  the  record  before 
coming  into  court ;  now  I  think  the  proper  time  to  read  the  record  should  be 
after  hearing  the  cause  fully  debated ;  and  then,  if  it  seemed  to  involve  any  diffi- 
culty, they  would  go  home  and  read  the  record,  or  consider  it  in  the  afternoon  ; 
if  it  was  a  matter  that  was  quite  clear  and  did  not  seem  to  involve  any  difficulty, 
if  the  judges  all  agreed  in  opinion,  which,  I  believe,  is  the  case  in  by  far  the 
greater  majority  of  causes,  then  they  would  not  require  to  read  any  thing ;  there 
is  no  use  in  their  reading  any  thing  if  the  cause  is  clear,  but  the  present  practice 
is  to  read  the  records  in  all  these  causes,  which  is  useless ;  the  reading  of  all  these 
records  might  be  saved. 

1732.  Are  the  observations  that  you  make  applicable  to  the  inner  cham- 
ber, or  both  inner  and  outer?— They  are  applicable  to  both;  the  practice  of 
the  lord  ordinary,  I  understand,  is  to  read  the  record  too  ;  1  gather  as  much  from 
the  remarks  made  from  the  Bench. 

1733.  Have   you  formed  any  opinion  as   to  whether  the  extent  of  papers: 
now  necessary  to  be  read  has  decreased  of  late  years  ? — Yes,  it  has  very  much 
decreased. 

1 734.  Have  you  any  opinion  as  to  what  extent  the  decrease  has  taken  place  ? — 
I  examined  the  printed  papers  for  three  years,  1823,  1824  and  1825,  and  1836, 
1837  and  1838  ;  I  took  the  years  1823,  1824  and  1825,  as  being  the  years^ 
immediately  preceding  the  passing  of  the  Judicature  Act,  when  the  new  forms 
came  into  operation,  tnat  I  might  see  what  quantity  existed  immediately  preceding 
the  Judicature  Act,  and  what  quantity  existed  in  the  last  three  years  that  I  can 
get  at  present.  The  proportions  were  as  78  for  the  three  former  years,  to  45  for 
the  three  latter  years,  which  is  a  decrease  of  more  than  one-thin^  I  may  explain 
further  that  in  point  of  fact  it  amounts  to  fully  one-half,  because  there  was  in  the 
latter  years  a  considerable  proportion  of  printed  papers  which  was  a  mere 
repetition ;  whereas,  under  tne  old  system,  it  was  all  reading ;  each  paper  was^ 
distinct  from  the  other ;  at  present  the  record  contains  a  statement  of  the  facts,  and 
a  note  of  the  pleas  of  law ;  then  in  a  great  variety  of  causes  there  are  written 
pleadings  ordered  that  are  printed  ;  those  written  pleadings  contain  on  each  side 
all  the  material  facts ;  of  course  each  party  embodies  the  material  facts  in  hia 
pleading,  and  I  should  think  it  was  unnecessary  to  read  both  the  pleading  in 
which  the  party  has  introduced  a  complete  detail  of  the  material  facts,  and  the 
record  which  is  merely  a  skeleton  of  the  facts. 

1735.  Has  it  occurred  to  you,  that  even  the  present  amount  of  reading  might 
be  further  lessened,  advantageously  to  the  business  of  the  court  ? — I  think  the 
lords  ordinary  order  cases  too  frequently,  which  of  course  throws  more  readings 
upon  the  inner-house  judges  than  they  would  have  if  the  lords  ordinary  did  not 
order  so  many  cases. 

1 736.  Is  the  practice  of  ordering  cases,  in  your  opinion,  upon  the  increase  T*-^ 
I  do  not  think  it  is  on  the  decrease ;  I  do  not  know  whether  it  is  on  the  increase ; 
I  think  it  has  increased  since  the  Judicature  Act  came  first  into  force ;  I  think 
the  judges  were  first  impressed  more  with  the  idea  that  the  new  forms  were  to- 
supersede  the  written  pleadings. 

1737.  Is  it  more  the  practice  of  some  lords  ordinary  than  others  to  order  those 
cases  ? — Yes. 

1738.  And  it  is  entirely  discretionary  with  lords  ordinary  whether  they  shall 
order  them  or  not? — Quite  so. 

1 739.  Dr.  Stock.']  Does  the  cost  of  preparing  those  cases  fall  upon  the  losing 
party  ? — Yes ;  they  are  taxed  against  the  losing  party. 

1740.  The  Lord  Advocate.]  The  cost  of  preparing  those  cases  forms  part  of  the 
cost  of  the  suit? — Yes. 

1741.  Sir  fV.  Rae.]  It  does  not  always  follow  that  costs  are  awarded  against 
the  losing  pasty? — No;  but  where  the  costs  are  awarded  against  a  party,  I  never 
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knew  the  costs  of  preparing  cases  not  to  form  a  part  of  those  costs ;  this  ordering  Mr.  J.  JR.  Siodart. 
of  cases  is  the  cause  of  a  great  deal  of  expense.  ■ 

1742.  Mr.  Wallace.']    Looking  to  the  mode  in  which  causes  are  at  present      3Aprili84x>. 
heard  in  the  Court  of  Session,  do  you  think  the  present  practice  of  pronouncing 
judgment  immediately  after  hearing  counsel  is  advantageous  or  otherwise  ? — I  think 

it  is  very  disadvantageous;  in  all  important  causes,  1  think  if  the  judges  were  to 
defer  judgment  till  the  following  or  till  a  future  day,  and  consult  among  them- 
selves, they  would  come  to  greater  unanimity  than  at  present  prevails,  and  that 
appeals  would  thereby  be  lessened  ;  I  may,  perhaps,  add,  that  I  happened  this 
morning  to  be  turning  over  a  speech  of  the  present  Lord  President,  made  at  the 
time  when  the  Judicature  Act  came  into  force,  and  I  see  in  that  printed  speech  this 
same  opinion  expressed ;  the  opinion  which  I  have  formed  was  formed  without 
my  knowing  that  such  an  opinion  had  been  expressed,  but  I  was  this  morning 
turning  over  accidentally  that  speech,  and  I  found  that  that  opinion  is  strongly 
expressed  in  that  speech,  which  the  Lord  President  made  to  the  court  at  the  com- 
mencement of  the  Judicature  Act. 

1743.  The  Lord  Advocate.']  Has  that  recommendation  of  the  Lord  President 
been  fully  followed? — By  no  means. 

1 744.  Mr.  IVallace.]  What  was  the  recommendation  ? — ^That  the  judges  should 
be  extremely  cautious  in  forming  their  opinion,  as  that  opinion  was  to  be  final ; 
before  that  Act  came  into  force  you  might  have  reclaiming  petitions  against 
judgments  until  you  got  two  consecutive  judgments  ;  under  the  Judicature  Act, 
when  the  court  pronounce  a  judgment  it  is  a  final  judgment ;  and  the  advice  of 
the  Lord  President  was,  that  the  judges  should  be  extreiliely  cautious  in  forming 
their  opinion,  as  the  opinion  was  to  be  final ;  and  that  with  a  view  to  that,  they 
should  defer  judgment  till  a  future  day ;  that  recommendation  has  not  been  acted 
upon  to  a  great  extent ;  I  think  it  would  be  a  great  improvement  if  it  were  acted 
upon  to  a  great  extent ;  in  every  case,  I  should  say  where  the  judges  were  not  unani- 
mous, it  would  be  an  advantage  if  they  deferred  judgment,  and  had  a  consulta- 
tion together ;  it  would  satisfy  parties  that  due  consideration  was  given  to  their 
causes. 

1745.  Sir  W.  Roe.]  How  could  it  be  known  whether  they  were  unanimous  or 
not? — It  could  be  easily  ascertained  by  the  President  aside  consulting  his 
brethren,  whether  they  were  for  the  one  party  or  the  other ;  it  is  done  every  day 
now  ;  in  cases  where  there  does  not  seem  to  be  a  difference  of  opinion,  the  Lord 
President,  aside  to  his  brethren,  asks  what  their  opinion  is. 

1746.  Mr.  Wallace.]  Will  you  refer  the  Committee  to  the  advice  given  by  the 
Lord  President  ? — I  have  not  it  vnth  me,  but  1  could  get  it,  and  produce  it,  but 
I  have  stated  the  import  of  it. 

1747.  The  Lord  Advocate.]  Was  the  speech  put  into  the  books  of  sederunt  ? — 
I  think  it  was ;  I  believe  the  court  requested  that  it  might  be  put  into  the  books 
of  sederunt,  and  it  will  be  found  there. 

1748.  Mr.  Wallace.]  By  way  of  showing  the  desire  of  the  President,  and  the 
understanding  of  the  court  that  it  should  be  adhered  to? — Yes. 

1749.  Is  it  your  opinion,  that  the  inner  chamber  or  chambers  should  be  entirely 
courts  of  review  ? — AlS  much  as  possible ;  there  may  be  some  causes  which  should 
come  before  them  in  the  first  instance,  after  being  prepared  ;  I  have  already  said, 
that  I  think  all  causes  should  be  brought  before  the  lords  ordinary  to  be  prepared, 
or  before  the  outer-house  judge,  to  get  quit  of  routine,  and,  with  few  exceptions, 
I  should  say,  the  inner  house  should  be  a  court  of  review  in  all  cases. 

1750.  Would  that  be  agreeable  to  the  general  view  of  your  professional 
brethren,  as  well  as  yourself? — I  should  think  it  would,  as  far  as  I  nave  heard 
the  opinions  of  the  profession ;  I  think  the  profession  generally  approve  of  sepa-i 
rating  the  routine  business  as  much  as  possible. 

1751.  You  have  adverted  to  business  which  you  have  proposed  should  be 
moved  from  the  inner  to  the  outer  house ;  will  you  give  an  outline  to  what  you 
allude? — I  have  mentioned  generally  the  whole  routine  business;  to  illustrate 
the  matter,  I  might  take  a  decree  in  absence ;  the  present  form  is  this ;  if  a  cause 
comes  before  the  lord  ordinary  in  the  outer  house,  and  there  is  no  defence  put  in^  a 
decree  in  absence  is  pronounced  against  the  defender ;  the  form  of  getting  that 
opened  up,  or  the  party  being  reponed  against,  it  is  to  put  in  an  application  to 
the  inner  house  in  the  form  of  a  printed  note,  called  a  reclaiming  note,  which 
appears  in  one  of  the  rolls  of  the  court ;  counsel  moves  that,  or  is  presumed  to 
move  it ;  he  is  feed  for  signing  it ;  the  President  runs  over  the  roll,  aijd  the  order 
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Mr.  J.  R.Stodoft.  upon  this  paper  is,  **  Remit  to  the  lord  ordinary  to  repone,  upon  payment  of  such 
costs  as  he  shall  see  fit;"  that  is  the  universal  order;  it  goes  back  upon  that 
3  Awil  1840.  j.^injj;  iQ  the  lord  ordinary;  you  are  then  required  to  enrol  before  the  lord  (wrdinary, 
occupying  his  time  by  making  a  motion,  to  be  reponed  upon  the  terms  of  this 
remit,  on  payment  of  such  costs  as  he  shall  see  fit;  the  usual  practice  is  for  the 
lord  ordinary  to  repone  the  party  on  the  payment  of  two  guineas. 

1 752.  Dr.  Stock.]  Is  there  any  limitation  in  the  time  within  which  the  party 
can  make  that  application  ? — Yes,  21  days,  but  still  that  form  is  gone  through 
in  all  cases;  now,  it  humbly  appears  to  me,  that  in  that  procedure  there  is 
a  great  deal  of  time  spent  unnecessarily  by  the  judges  of  the  outer  house  and  the 
inner  house;  there  is  a  motion  before  each;  there  is  no  result  at  the  end,  but  this, 
that  the  party  is  reponed  upon  the  payment  of  two  guineas ;  it  would  appear  to 
me,  to  simplify  the  matter,  if  the  judges  laid  down  a  general  rule,  that  the  party 
should  be  reponed  on  lodging  his  defence  with  the  clerk  within  21  days  and 
paying  two  guineas,  or  producing  evidence  that  he  had  done  so,  to  the  oppo- 
site party. 

1 753.  Dr.  Lushingtcm.']  How  much  time  would  that  save  ? — One  minute  in  the 
inner  house  and  a  minute  in  the  outer  house,  wliich  if  you  have  a  hundred  such 
things,  would  save  the  time  of  the  court  considerably. 

1 754.  The  Lord  Advocate.']  You  stated  that  you  considered  the  routine  business 
would  occupy  half  an  hour  of  the  court  daily  f — Yes ;  I  was  asked  to  give  a 
specimen  of  the  kind,  and  this  is  the  example  I  give. 

1755.  Dr.  Stock.]  Do  you  conceive  that  that  change  in  the  practice  might  be 
made  by  act  of  sederunt  ? — I  am  afraid  not ;  I  am  afraid  this  particular  form  is 
laid  down  in  the  Judicature  Act,  and  if  it  is,  it  could  not  be  altered  by  act  of 
sederunt ;  I  am  not  certain,  but  I  speak  pretty  confidently  that  it  is. 

1756.  Mr.  Wallace.]  You  have  stated  a  strong  opinion  in  favour  of  one  chamber 
only ;  what  do  you  consider  the  chief  advantages  of  having  but  one  inner 
chamber  in  place  of  two  ? — The  first  advantage  would  be  that  you  would  then 
have  no  diversity  of  opinion ;  I  consider  it  a  great  disadvantage  to  have  two 
chambers  sitting  in  the  same  court,  as  I  may  say,  giving  different  opinions,  either 
on  points  of  form  or  points  of  law ;  that  diversity  of  opinion  naturally  leads  to 
increased  appeals ;  you  might  to  a  certain  extent  lessen  appeals  by  having  only 
one  chamber ;  another  advantage  I  should  say  is,  that  the  facility  with  which 
you  would  get  senior  counsel  to  the  bar  would  be  considerably  increased ;  much 
of  the  delay  and  expense  arises  from  getting  senior  counsel  up  to  the  bar  in  time ; 
they  are  occupied  in  pleading  in  one  division,  or  waiting  there,  and  have  to  be 
aent  for,  and  there  is  a  loss  of  time ;  if  they  are  pleading,  you  cannot  go  on  with 
the  cause  at  all ;  the  court  will  delay  the  cause  for  a  different  day,  or  a  different 
hour  of  the  day,  till  they  can  be  got,  and  in  that  way  loss  of  tin^  arises. 

1757.  Would  there  be  a  saving  of  time  in  this? — Yes  ;  the  profession  to  which 
I  belong,  and  others  practising  as  agents,  frequently  fee  two«  even  three  senior 
icounael,  in  order  to  secure  the  attendance  of  one  when  the  cause  comes  to  be 
advised.  The  court,  though  they  extend  their  courtesy,  ainl  do  not  go  on  with 
the  advising  of  the  cause  at  first  in  the  absence  of  the  senior  counsel,  if  he  is  in 
the  other  division,  yet,  if  that  is  repeated,  I  have  known  the  court  to  insist  upon 
.proceeding  with  the  advising  of  the  cause ;  they  call  upon  the  junior  to  state  what 
he  has  to  say,  and  you  do  not  get  the  benefit  of  a  senior,  whom  you  have  feed, 
at  all ;  that  would  be  done  away  with  if  you  had  but  one  chamber ;  it  is  an  evil 
of  considerable  magnitude.     I  may  add,  as  another  advantage,  that  you  would 

Set  quit  of  the  great  delay  which  I  formerly  alluded  to,  by  consulting  another 
ivision  sometimes,  without  at  all  improving  the  character  of  the  judgment  in  the 
<^inion  of  the  profession,  because  you  find  that  ultimately  it  is  carried  by  a  majority 
of  one  in  a  cause  where  the  judges  differ  in  opinion. 

1758.  In  the  event  of  equality  in  the  opinions  of  the  judges,  what  do  you  con- 
sider the  best  way  of  extricating  the  case  ? — ^The  best  way  of  extricating  the  case, 
in  my  opinion,  is  always  to  count  the  opinion  of  the  lord  ordinary  as  one ;  I  think 
the  opinion  of  the  lord  ordinary  is  just  equal  to  the  opinion  of  an  inner-house 
judge ;  and  if  you  have  an  equality  in  the  inner-house,  if  you  count  the  opinion  of 
the  lord  ordinary,  you  have  always  three  to  two,  suppose  the  court  consist  of  four, 
and  you  do  not  require  to  wait  to  extricate  it  further.  One  great  disadvantage 
which  would  arise  from  having  a  chamber  of  five  (or  seven)  would  be  this,  that 
having  got  the  judgment  of  the  lord  ordinary,  when  yon  go  into  the  inner-house  to 
hate  thiur  judgment,  the  whole  of  the  court  differ;  you  have  three  judges  decid- 
ing 
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ing^  the  cause  in  one  way  and  you  have  two  of  a  different  opinion  coinciding  widi   Mr«  J.  SLSud^v^, 
tbe  lord  ordinary  ;  that,  in  fact,  is  three  judges  on  each  side,  while  the  result  is         ■    ■     ■  » 
that  the  party  who  has  the  good  fortune  to  have  tbe  opinion  of  the  three  inner*      9  April  1^40. 
house  judges  in  his  favour  gains  his  cause,  while  the  other  party  has  lost  his 
cause. 

1 759.  Sir  W.  Rac.']  Do  you  consider  that  a  judge  makes  up  his  mind,  that  he 
is  not  open  to  conviction  by  argument,  when  the  case  comes  to  be  fully  discussed 
again  ? — I  do ;  be  is  not  open  to  conviction  to  alter  a  decided  opinion,  otherwise 
why  sbonld  we  see  the  juages  differing  in  opinion  after  the  case  is  fully  heard? 

1760.  You  think  when  the  lord  ordinary  has  given  his  judgment,  if  he  cam6 
into  coiirt  to  hear  that  case  again  discussed,  it  is  qnite  impossible  that  his  opinion 
should  be  over-ruled  by  the  other  argument  ? — It  is  not  impossible. 

1761.  But  yon  count  in  the  lord  ordinary  as  one  of  the  judges  in  deciding  the 
cause  ? — I  presume  the  lord  ordinary  to  have  given  bis  judgment  ou  full  conside* 
ration,  and  after  hearing  counsel  fully ;  that  opinion  I  conceive  to  be  as  good  as 
the  opinion  of  an  individual  judge  in  the  inner  chamber,  and  dierefore  I  do  not 
see  any  good  reason  why  it  should  not  be  counted  in  the  extrication  of  a  cause 
when  the  judges  of  an  mner  chaitiber  come  to  be  equally  divided. 

1762.  Would  it  not  be  a  better  mode  to  bring  him  to  hear  the  cause  in  the 
court ? — I  should  think  it  would  be  as  well ;  I  see  no  objection  tO'that  whatever; 
but  my  opinion  is,  that  the  lord  ordinary,  in  cases  of  equality,  should  form  one,  to 
extricate  the  difficulty;  that  that  would  be  the  best  way  of  extricaiting  the  dilemma; 
whether  he  should  hear  the  case  again,  I  think  not  of  great  importance,  for  tbe 
lord  ordinary,  having  matured  bis  judgment,  in  19  cases  out  of  20  I  think  would 
adhere  to  bis  opinion. 

1763.  Mr.  Wallace,^  Or  in  other  words,  unless  there  is  a  majority  against  the 
lord  ordinary,  that  his  judgment  should  be  held  to  be  good  ?— rExactly  ;  that  is  the 
result ;  by  that  mode  of  procedure  you  would  get  quit  of  a  great  deal  of  delay 
which  arises  at  present  from  judges  in  the  inner  house  being  equally  divided. 

'    1 764.  Dr.  Lushington.l  Does  that  often  occur  ? — It  occurs  very  frequently ; 
taking  the  opinion  of  the  other  judges  is  on  the  increase,  I  think. 

1765.  It  does  not  necessarily  follow,  that  there  must  be  an  equal  division  of 
judpres  in  order  to  take  the  opinion  of  the  consulted  judges ;  do  not  they  take  it  in 
questions  of  doubt? — Yes  ;  where  they  have  not  made  up  a  matured  opinion  of 
their  own,  but  conceive  it  to  be  a  difficult  case,  they  occasionally  take  the  opinion 
of  the  other  chamber,  without  formally  differing  two  and  two. 

1766.  Mr.  Wallace.']  You  have  stated  your  opinion  with  reference  to  the 
alteration,  by  the  reduction  of  one  of  the  chambers  at  presgnt  existing ;  with 
reference  to  the  outer  house,  have  you  formed  any  opinion  how  many  lords 
ordinary  you  consider  necessary  to  perform  the  business  in  that  court? — I  think 
five  lords  ordinary  would  be  ample  for  the  present  business  of  the  court. 

1767.  To  what  time  would  you  extend  the  daily  sittings,  to  get  through  tbe 
business  they  now  perform,  and  prevent  arrears  ? — Sitting  four  to  five  hours  a  day 
steadily  five  days  in  a  week,  I  should  think,  would  prevent  all  arrears,  ^  provided 
the  business  were  nearly  equally  distributed  among  the  lords  ordinary. 

1 768.  In  the  opinion  you  have  now  given,  do  you  take  into  account  the  delays 
which  take  place  before  the  lords  ordinary,  from  various  causes  ?— -Yes,  I  take  the 
business  as  at  present  conducted. 

1769.  Will  you  state  to  the  Committee  what  are  the  chief  causes  of  delay: 
befcMre  the  lords  ordinary? — The  first  cause  of  delay,  I  think,  is  the  want 
of  senior  counsel  at  debate ;  tbe  cause  is  partly  debated,  the  senior  counsel 
called  away  to  the  inner  house ;  the  inner  house  have  precedence  of  the  outer 
house,  and  they  leave  immediately  when  they  are  called  for  an  inner-houM- 
cause ;  the  debate  is  half  heard ;  when  the  counsel  return,  there  is  another  part 
beard,  and  it  is  broken  into  pieces,  and  is  very  unsatisfactory;  then  it  often 
happens  that  a  cause  is  called  when  the  senior  cannot  be  got  at  all^  it  is  just 
continued  over  from  day  to  day,  till  the  senior  counsel  can  begot;  that  fre* 
quently  runs  on  for  a  considerable  extent  of  time.  After  the  debate  is  closed^ 
the  next  step  of  delay  rests  with  the  judge  in  the  acisandumy  which  is,  taking  the 
case  home  to  consider,  and  the  causes  are  frequently  kept  by  the  judges,  before 
they  pronounce  judgment,  before  they  return  it,  a  long  time— sometimes  a  month, 
or  six  weeks,  or  two  months — I  have  known  three  months ;  then,  after  waiting^ 
two  or  three  months,  or  it  may  be  one  month,  there  is  an  order  comes  out  for 
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Mr.  /.  R.  Stodart.  cases,  and  the  preparation  of  those  cases,  and  revising  them,  occupies  a  very  great 

— —      extent  of  time.     Then,  I  would  say,  another  reason  is,  the  great  disproportion  of 

3  April  1840.      causes  brought  before  one  lord  ordinary,  as  compared  with  another,  and  loadings 

his  roll  with  causes  which  he  cannot  overtake.     Those  are,  I  think,  the  leading 

causes  of  delay  at  present  in  the  outer  house. 

1770.  Did  you  advert,  in  the  reply  you  gave  to  the  last  question,  to  the  time 
occupied  by  the  motion-roll,  or  other  routine  business  before  the  lords  ordinary? 
— I  have  not  adverted  to  that ;  that  is  another  cause  of  retarding  the  debates  of 
causes ;  a  great  deal  of  time  is  taken  up  with  the  motion-roll  and  routine  busi- 
ness of  the  lords  ordinary. 

1771.  Can  you  suggest  any  remedies  for  these  sources  of  delay  and  incon- 
venience?— I  think  the  greater  part  of  the  motion-roll  might  be  disposed  of  by 
the  clerk  and  agents,  without  the  intervention  of  the  counsel  at  all — it  is  mere 
matter  of  routine ;  where  the  parties  did  not  agree,  you  might  follow  out  the  pre- 
sent practice  of  having  counsel  to  make  motions  at  the  bar ;  but  in  the  much 
greater  proportion  of  cases  I  should  say  there  would  be  no  occasion  for  the  inter- 
ference of  a  judge  or  counsel.  Another  cause  of  delay  is,  the  time  occupied  in 
preparing  causes ;  it  perhaps  had  better  be  left  to  one  judge  to  take  the  whole  of 
that  duty;  it  would  accelerate  it,  and  leave  the  time  of  the  lords  ordinary  for  hear- 
ing debates.  Another  remedy  is,  to  provide  some  means  by  which  counsel  can  be 
brought  together  to  debate  the  cause  from  end  to  end,  instead  of  being  called 
away,  and  the  debate  being  continued  at  intervals ;  the  remedy  there,  I  should 
suppose,  was  to  attach  counsel  to  the  inner  house,  so  many  as  seniors. 

1772.  You  have  referred  to  the  disproportionate  number  of  causes  which  one 
lord  ordinary  has  over  another ;  is  there  anything  you  have  to  suggest  on  that 
point  ? — ^There  are  two  remedies  I  think  for  that,  either  of  which  would  cure  the 
evil,  one  of  them,  if  not  entirely,  at  least  to  a  considerable  extent ;  if  the  average 
proportion  of  causes  which  were  brought  into  court  were  calculated,  which  it  easily 
could  be,  from  week  to  week,  and  after  a  lord  ordinary  had  got  his  fair  proportion, 
the  clerks  were  instructed  not  to  enrol  any  more  before  that  lord  ordinary  for  that 
week ;  to  illustrate  this,  I  may  state,  suppose  the  number  of  causes  brought  into 
court  were  100,  and  there  were  four  lords  ordinary  taking  up  the  roll  as  soon  as 

'  one  of  them  had  got  25,  being  a  fourth  part ;  I  should  hold  his  roll  as  closed  for 
that  week,  the  suitor  would  then  have  his  option  of  going  to  the  other  three ;  he 
would  go  to  the  next  lord  ordinary  in  whom  he  had  confidence,  and  if  he  had  not  25 
causes,  he  would  get  his  cause  set  down  in  his  roll ;  if  his  roll  was  full,  he  would  be 
driven  to  the  third;  and  if  he  was  full,  to  the  fourth ;  if  he  did  not  choose  to  enrol,  I 
would  leave  it  optional  with  him  to  enrol  next  week,  when  he  would  have  his 
chance  of  enrolling  before  his  favourite  lord  ordinary ;  if  he  did  not  take  that 
chance,  be  would  enrol  before  the  second  or  third ;  that  mode  does  not  force  the 
suitor  or  agent  to  go  before  a  judge  whom  he  wished  to  avoid.  The  next  remedy 
would  be  to  equalize  the  causes  completely  by  a  regulation,  that  the  whole  causes 
should  be  enrolled  and  distributed  amongst  Uie  lords  ordinary  by  lot;  that  would 
be  the  fairest  way ;  if  there  were  100  causes,  divide  them  into  four  of  25  to  each ; 
I  know  among  the  profession  there  is  a  feeling  against  that ;  for  myself,  I  do  not 
think  the  injury  would  be  so  great;  if  good  judges  were  always  appointed,  it  would 
be  a  matter  of  indifference  before  whom  the  cause  was  brought. 

1773.  Dr.  Stock,]  But  it  might  not  appear  to  be  so  to  the  suitors  ? — No. 

1 774.  Mr.  Wallace.']  What  would  the  effect  be  of  anv  rule  of  court  to  provide 
that  causes  should  not  be  delayed  because  senior  counsel  were  not  in  attendance  ? 
— It  would  lead  to  an  increased  despatch  of  business ;  you  would  have  counsel, 
but  you  would  have  to  content  yourself  with  junior,  if  you  could  not  get  senior. 

1775.  Would  not  that  be  the  necessary  consequence  of  having  counsel 
attached  to  the  inner  chamber? — Yes;  you  would  not  wait  for  counsel. 

1 776.  Are  you  aware  of  any  plan  having  ever  been  adopted  for  separating  or 
classifying  counsel? — ^Yes,  I  am  aware  of  that;  the  difficulty  of  finding  counsel 
by  the  outer  house  showed  itself  at  an  early  period,  and  that  the  court  interposed 
by  act  of  sederunt,  11th  of  January  1604  ;  the  commencement  of  it  is,  **  For  re- 
moving of  that  impediment  in  proceeding  in  the  outer  house,  that*  the  procurator 
is  there  ben  ;**  perhaps  it  may  be  necessary  that  I  explain  to  the  Committee  the 
meaning  of  that ;  it  means  that  the  counsel  was  then  in  the  inner  house,  exactly 
the  evil  that  we  are  now  talking  of;  ^*  it  is  appointed  by  the  said  lords  that  there 
shall  be  15  advocates  nominated,  who  shall  be  appointed  for  the  inner  house;  and 
whatever  clients  shall  have  occasion  to  employ  any  of  them  in  any  action  to  be 
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decided  in  the  outer  house,  the  same  client  is  hereby  willed  and  advised  to  Mr.  /.  R.  Siodart. 

provide  himself  of  any  other  advocate  not  of  the  number  foresaid ;    that  in       ] 

case  at  calling  his  matter,  his  principal  advocate  be  in  the  inner  house ;  that,      ^  ^^  *^4^* 
nevertheless,  the  other  may  be  ready  to  dispute  the  case  before  the  ordinary  in  the 
outer  house ;  and  if  any  procurator  is  there  ben,  they  shall  procure  no  delay, 
bnt  present  process  shall  be  granted/' 

1777.  Dr.  Lushingtm.']  Has  that  act  of  sederunt  always  been  in  force? — It  it 
not  in  force  at  present ;  I  do  not  know  how  long  it  remained  in  force ;  then  fol- 
lowed the  list  of  16  advocates. 

1 778.  Chairman.']  Is  it  on  the  records  of  the  court,  that  that  act  of  sederunt 
took  effect  at  all  ? — I  can  have  no  doubt  that  it  took  effect ;  it  passed  as  it  bears 
for  removing  an  existing  grievance. 

1 779.  Dr.  Stock.]  Was  it  ever  repealed  ? — No. 

1780.  Sir  IT.  Rae.]  Did  you  ever  find  any  addition  to  the  15  subsequently 
BUide  ? — No,  I  never  observed. 

1781.  Mr.  Wallace.]  Can  you  inform  the  Committee  about  how  many  leading 
counsel  there  are  now  at  the  Scotch  bar? — I  think  there  are  only  four  or  five 
what  you  call  leading  counsel. 

1782.  Do  you  understand  the  term  perfectly,  "  leading  counsel  ?** — Yes. 

1783.  Could  you  at  all  form  an  estimate  as  to  how  many  there  are  of  what 
may  be  termed  well -employed  counsel  at  the  Scotch  bar? — About  twenty. 

1 784.  How  would  it  affect  the  business  of  the  outer  house  if  it  were  made  a 
rule  not  to  interrupt  it  owing  to  the  absence  of  senior  counsel  ? — It  would  pro- 
duce great  despatch  of  business  exactly  in  the  terms  of  this  act  of  sederunt ; 
they  would  procure  no  delay,  but  present  process  would  be  granted;  that  is 
what  we  want. 

1785.  Dr.  Lushington.]  Would  it  be  so  satisfactory  to  parties  to  have  a  cause 
disposed  of  in  the  outer  house  by  counsel  who  were  not  leading? — I  should 
think  hardly. 

1786.  Chairman.]  Do  you  suppose  that  if  the  judges  were  to  propose  to  make 
an  act  of  sederunt  now,  similar  to  that  which  you  have  quoted  made  in  1604,  the 
Society  of  Writers  to  the  Signet  would  submit  to  such  an  act  of  sederunt  without 
petitioning  against  it? — I  really  cannot  say  of  the  body ;  I  myself  should  think  it 
was  a  very  good  arrangement. 

1787.  Would  it  be  your  opinion  that  the  Society  of  Writers  to  the  Signet  would 
submit  to  such  an  arrangement  without  petitioning  the  court  to  consider  well 
before  they  made  it? — I  can  hardly  answer  the  question  ;  my  own  opinion  being 
diat  upon  the  whole  it  would  not  be  injurious  to  the  conduct  of  the  cause ;  I  can- 
not say  what  other  people  might  think  ;  I  am  naturally  inclined  to  think  that  they 
would  think  favourably  of  it. 

1788.  You  are  naturally  inclined  to  think  that  it  would  be  the  opinion  of  the 
profession  that  such  an  arrangement  would  be  desirable  ? — I  think,  myself,  that  if 
all  the  present  leading  counsel  were  confined  to  the  inner  house,  the  conduct  of 
the  cause  would  not  suffer. 

1 789.  Then  I  am  to  understand  that  you  do  not  feel  yourself  justified,  or  able 
to  state,  what  would  be  the  opinion  of  the  SocieW  of  Writers  to  the  Signet  upon 
such  a  point? — Not  decidedly ;  I  should  rather  thmk  they  would  be  favourable  to  it; 
I  have  heard  so  generally  among  the  profession  complaints  of  the  manner  in  which 
debates  are  conducted,  that  suits  are  heard  to  a  certain  extent  and  then  broken  off, 
that  I  think  the  profession,  if  the  rule  were  confined  to  the  inner  house,  and  were 
not  made  too  extensive,  would  approve  of  it 

1790.  Dr.  Stock.]  That  Act  of  1604  did  not  go  to  the  extent  of  confining  a 

Eortion  of  the  counsel  to  the  inner  house,  but  removed  an  impediment  if  they  should 
appen  to  be  absent  ?  —Yes,  that  is  so. 

1791.  What,  in  your  opinion,  would  be  the  feeling  of  the  writers  to  the  signet 
to  such  a  rule  ? — I  think  they  would  not  be  against  it. 

1792.  Mr.  Wallace.]  If  you  have  formed  any  opinion,  looking  to  the  senior 
and  junior  counsel,  what  effect  would  such  a  classincation  of  counsel  have  upon 
the  bar  ? — I  think  it  would  not  be  unfavourable  to  the  bar. 

1703.  Chairman.]  When  you  say  it  would  not  be  unfavourable  to  the  bar,  you 
mean  that  it  would  not  be  unfavourable  to  the  growth  and  nurture  of  talent  among 
the  professing  advocates  at  the  bar  ? — Yes,  precisely  so ;  nor  would  it  be  unfavour- 
able to  the  emoluments  of  the  seniors.  I  do  not  know  whether  the  question  meant 
whether  it  would  be  unfavourable  to  the  nurture,  and  growth  and  improvement  of 
the  bar,  or  whether  the  question  related  to  other  things. 

0-45.  T  3  1794.  Mr. 
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Mi.J.R.Stodart.  1794.  Mr,  Wallace.']  Doyouineao  to  state  that  a  division  of  counsel  would 
not  be  injurious  to  the  general  employment  and  emoluments  of  the  bar? — Cer- 
tainly. 

1 795.  The  Lord  Advocate.']  With  the  exception  of  those  interruptions  in  the 
debate,  which  arise  from  the  diflferent  occupation  of  the  bar,  your  profession  and^ 
you,  generally,  have  all  along  been  satisfied  with  the  hearing  given  by  the  lordsk 
ol'dinary  to  the  bar? — ^Yes. 

1 796.  With  the  pains  that  have  been  bestowed  by  the  judges^  and  the  painful 
and  laborious  investigation  the  cases  have  undergone? — Yes, 

1797.  Is  it  your  opinion  that  there  would  be  an  advantage  in  extending  the 
vivd  voce  pleading  in  the  inner  house  ? — Yes. 

1798.  Do  you  think  at  this  moment  that  the  mode  of  discussion  at  present  is: 
too  short  r — ^Yes ;  generally  speaking,  1  should  say  the  discussions  are  too  short 
in  important  cases; 

^799-  What  is  the  opinion,  in  general,  of  your  profession ;  is  there  the  same* 
satisfaction  of  the  discussions  in  the  inner  house  as  in  the  outer  hjouse  ? — No ; 
not  so  great  satisfaction.  ^ 

1 800.  Are  any  cases  as  satisfactorily  decided  as  those  cases  which  are  very  fully- 
heard>  as  some  cases  are  in  the  inner  house,  upon  vivd  voce  discussion,  in  hearings 
in  presence,  in  consequence  of  particular  oniers  given  in  certain  cases? — No, 
I  should  think  not ;  the  profession,  I  think,  are  always  better  satisfied  when  their 
cause  is  fully  heard  vivd  voce^  than  when  it  is  disposed  of  in  any  other  way ;  the 
impression  anK)ng  the  professicm  is,  that  you  can  depend  more  fulty  upon  the 

fudges  having  been  put  in  possession  of  the  leading  facts,  and  views  and  pleas  ia- 
law ;  it  produces  a  more  £stvoarable  impression  in  the  profiessbn  as  to  the  resuk, 
and  the  maturity  of  the  judgment, 

1801.  The  hearing  is  always  a  fuller  hearing  than  in  die  ordinary  course? — 
Yes,  much  fuller. 

1 802.  Is  it  the  practice^  that  unless  that  order  is  pronounced  the  case  shall  not 
be  gone  into  with  the  same  minuteness  and  detail  in  the  inner  house  as  before  the 
lord  ordinary  ? — That  is  the  present  practice. 

1803.  Generally? — Generally;  more  particularly  where  there  have  been 
written  pleadings,  which  supersede,  in  a  great  measure,  the  hearing  of  counseL 

1 804.  Dr.  Lushinaton.']  Is  it  usual  for  the  inner  house  to  take  time  to  deliberate 
after  they  have  heara  the  arguments  of  counsel  ?— No,  it  is  rarely  done. 

1805.  It  happens  rather  frequently  that  the  inner  house  differ  among  them* 
selves  as  to  the  judgment  they  give  ? — Yes. 

1 806.  That  you  hold  to  be  one  great  source  of  appeals  to  the  House  of  Lords  ? 
—Yes,  that  is  one  source  of  appeals. 

1 807.  Chairman.]  You  have  stated  that  vivd  voce  proceedings  are  not  adopted 
to  the  extent  in  the  inner  house  that  they  are  in  the  outer  house ;  suppose  the 
vivd  voce  proceedings  to  be  adopted  in  the  inner  house  to  the  extent  contemplated 
when  the  Judicature  Act  was  passed,  would  there  not  be  more  work  for  the 
judges  in  court  than  there  is  at  present? — Yes,  there  would. 

i8o8.  Taking  that  into  consideration,  is  it  your  opinion  that  the  inner  house 
might  be  reduced  to  one  division,  with  four  judges  in  it? — Yes,  decidedly;  my 
reason  for  saying  so  rests  upon  this,  that  if  causes  were  fully  heard  at  the  bar, 
which  I  understood,  as  a  practitioner,  was  to  be  one  object  of  the  Judicature  Act, 
there  would  be  no  occasion  for  written  pleadings. 

1809.  Dr,  Luskington.]  You  mean  by  written  pleadings,  cases? — ^Yes. 

1810.  Dr.  Stock.]  The  principal  improvements  you  would  propose  would  be  ta 
allocate  the  causes  before  the  lords  ordinary,  so  as  to  provide  against  an  excess 
of  business  before  any  one ;  secondly,  hearing  the  causes  in  the  inner  bouse,  so  bb 
to  have  a  certain  time  each  day,  say  four  or  five  hours,  occupied  in  court ;  and 
thirdly,  that  some  provision  should  be  made  against  delaying  the  hearing  of 
causes  before  the  lords  ordinary,  in  consequence  of  the  absence  of  senior  counsel ; 
suppose  those  improvements  introduced,  what  do  you  think  would  be  the  saying 
of  time,  on  the  whole,  in  proportion  to  what  is  now  consumed  during  the  session  ; 
how  much  time  would  be  saved  to  the  public  by  the  introduction  of  those  great 
principles  of  improvement? — At  present  there  are  causes  on  some  of  the  lords 
ordinary  rolls  that  will  not  be  debated  for  some  six  or  eight  months  ;  the  whole  of 
that  would  be  gained,  because  with  these  changes  there  would  be  no  arrears  at 
all ;  causes  would  be  kept  up  from  week  to  week. 

181 1.  Do  you  think  there  would  be  two  months  gained  in  the  whole  occupa-' 
tion  of  the  judges  in  the  twelve  months,  by  that  change  of  system :  suppose  tbatr 
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the  courts  sit  during  the  space  of  five,  six  or  seven  months  during  the  year,  accord-   Mr.  J.  R.  Siodari. 
ing  to  the  system  you  have  described,  would  they  be  able  to  despatch  the  whole  " 

of  the  judicial  business  in  the  space  of  two  months'  less  time,  or  in  what  amount  of      3  April  1840. 
less  time  ? — It  is  very  diflScult  to  calculate.     I  suppose  they  might  gain  a  month; 
but  the  gain  that  1  more  contemplate  would  be,  that  the  lords  ordinary,  who  at  pre- 
sent are  in  arrear  and  keep  the  suitors  six  or  eight  months,  would  not  keep  them 
back  six  or  eight  days. 


Luna^  6*  die  Aprilisy  1840. 


MBHB£RS   PRBSENT 


Mr.  Ewart 
Sir  Charles  Grey. 
Mr.  Serjeant  Jackson. 
Dr.  Lushington. 


Sir  William  Rae. 
Dr.  Stock. 
Lord  Teignmouth. 
Mr.  Wallace. 


The  Hon.  FOX  MAULE  in  the  Chair. 


Mr,  John  Riddle  Stodart  called  in ;  and  further  Examined. 

1812.  Mr.  Wallace.']  YOU  referred  in  your  evidence  on  a  former  dny  to  a  Mr.  J.  R.  Stodart. 
speech  made  by  the  Lord  President  of  the  Court  at  the  time  the  Judicature  Act  — — — 
came  into  operation;  you  stated  you  could  give  in  an  ei^tract  from  it;  can  you  ^  ^P"*  *54o. 
now  give  it  in  ? — Yes,  I  made  an  extract,  and  compared   it  with  the  printed 

books  of  sederunt. 

1813.  ChaifTnan.']  The  books  of  sederunt  are  a  public  document? — ^They  are. 

1814.  This  is  a  true  Extract  ? — It  is. 

[The  Witness  delivered  in  the  same — ^Vide  Appenduv  (F.)] 

1815.  Mr.  Wallace.']  Do  you  think  it  would  be  advantageous  to  the  public  to 
prolong  the  sunmier  session  of  the  court  ? — Yes,  I  do ;  I  think  the  vacation  is  too 
long ;  it  retards  business  very  much. 

1816.  How  long,  in  your  opinion,  should  it  be  extended? — From  the  11th  of 
July,  when  the  courts  rise  at  present,  to  the  1st  of  August ;  and  the  winter  ses- 
sion, which  at  present  begins  the  11th  of  November,  should  begin  on  the  1st  of 
November ;  in  that  way  you  would  gain  a  month. 

1817.  Does  the  opinion  you  now  give  relate  to  the  whole  court  ? — It  does. 

1818.  Do  your  clients  complain  of  the  length  of  vacations,  as  one  cause  of  delay 
and  dissatisfaction  ? — Yes,  they  do,  particularly  those  who,  during  the  vacation, 
are  ready  to  bring  an  action  into  court ;  a  suitor  has  no  means  of  bringing  his  action 
into  court  between  the  11th  of  July  and  the  llth  of  November;  so  that  there  is 
one-third  of  the  whole  time  during  which  he  cannot  proceed  at  all  with  a  suit. 

1819.  You  suggested  a  remedy,  with  a  view  to  equalize  the  outer-house 
business  among  the  lords  ordinary ;  would  the  remedy  you  proposed  be  com- 
pulsory upon  the  suitors  to  any  extent  ? — Yes,  it  would  to  a  certain  extent ; 
if  the  party  did  not  enrol  his  cause,  but  waited  for  the  following  week  to 
get  before  what  he  considered  his  favourite  lord  ordinary,  his  opponent  might 
compel  him  by  putting  up  a  protestation ;  if  the  pursuer  does  not  enrol  his 
cause,  he  is  liable  to  have  his  suit  put  an  end  to  by  the  defender  putting  up 
a  protestation ;  so  that,  from  the  fear  of  having  his  suit  put  an  end  to  in  that 
way,  the  pursuer  would,  in  all  probability,  enrol  within  the  second  week,  whether' 
he  could  get  before  his  fevourite  lord  ordinary  or  not ;  he  would  take  the  next 
best  in  his  opinion,  and  if  he  could  not  get  him  he  would  go  to  the  third  best,  and 
so  on  ;  and  in  that  way  it  would  operate  as  a  compulsitor. 

1820.  Do  you  think  that  would  operate  to  any  extent  to  equalize  the  business? 
— ^Yes,  I  think  it  would,  to  a  considerable  extent. 

1821.  Would  you  propose  a  plan  to  be  tried  and  a  rule  made  for  having  aH 
the  causes  of  the  week  equally  distributed  among  the  lords  ordinary? — I  should 
think  this  plan  which  1  have  suggested  would  be  more  acceptable  to  the  profes- 
sion -and  suitors ;  it  would  operate  to  a  certain  extent,  as  I  have  shown,  as  a 
compulsitor  in  certain  events,  without  depriving  the  agent  and  suitor  altogether  of 
thfe  choice  of  their  judge ;  I  think  to  lay  down  a  general  rule  to  deprive  suitors  of 
the  choice  of  a  judge  would  be  unacceptable,  and  a  more  violent  change  than 
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Ut.  J.  R.  Stodart.  perhaps  the  evil  calls  for ;  what  I  have  suggested  would,  I  think,  to  a  certain 

extent,  remedy  the  existing  evil,  and  be  more  acceptable  to  the  profession  and  the 

0  April  1840.      suitors. 

1822.  Do  the  judges  at  present  revise  the  acts  of  sederunt  which  regulate  the 
forms  of  proceeding  at  the  close  of  each  summer  session  ? — No,  I  am  not  aware 
that  they  do;  I  believe  that  they  do  not. 

1 823.  Would  such  a  mode  of  settling  doubtful  points  which  have  arisen  in  prac- 
tice be  likely  to  diminish  the  time  of  the  judges  sitting  in  court  to  hear  debates 
in  matters  of  form  ? — I  think  it  would  to  some  extent, 

1824.  Would  it  tend  do  diminish  the  expense,  and  remove  the  dissatisfaction 
which  is  at  present  said  to  exist  with  the  court? — It  would  to  some  extent. 

1825.  Do  the  judges  generally  call  in  aid  the  learned  profession  in  drawing 
acts  of  sederunt  for  regulating  the  forms  of  proceeding  ? — They  do  sometimes, 
but  very  rarely ;  they  occasionally  submit  the  drafts  of  acts  of  sederunt  to  the 
heads  of  the  legal  bodies,  but.  not  generally. 

1826.  Have  the  writers  to  the  signet  and  solicitors  better  opportunities  of  being 
conversant  with  the  forms  of  practice  in  the  Court  of  Session  than  well-employed 
advocates  or  leading  counsel  probably  can  have  ?— Yes,  they  have  in  my  opinion. 

1827.  Does  it  appear  to  you  that  it  would  be  useful  to  consult  all  the  branches 
of  the  learned  profession  before  acts  of  sederunt  are  finally  settled  ? — Yes,  I 
think  it  would  be  exceedingly  useful.  The  court  would  frequently  get  sugges- 
tions from  practitioners  before  the  court,  which  had  occurred  to  them  in  the  course 
of  their  own  practice,  and  which  could  not  so  readily  occur  to  the  judges  them- 
selves, or  to  the  bar. 

1828.  It  has  been  given  in  evidence  that  the  interference  with  the  Court  of 
Session  within  the  last  30  years,  by  Acts  of  Parliament  for  its  better  government,  has 
been  one  cause  of  the  insufficiency  of  the  proceedings,  and  of  the  dissatisfaction 
prevailing;  is  it  your  opinion  that  the  alleged  effects  have  been  produced  from  the 
causes  stated  ?— -No,  I  should  say  not,  except  thus  far,  that  in  my  opinion  the  di- 
vision of  the  Court  of  Session  into  two  inner  chambers  has  produced  greater  di- 
versity of  judgment,  both  in  points  of  form  and  questions  of  law,  and  in  that  way 
there  has  been  an  increased  distrust  and  consequent  dissatisfaction  with  the 
decisions  of  the  court. 

1829.  ^^'  Lushington,']  You  do  not  remember  the  state  of  things  prior  to  that 
division  ? — While  I  was  apprenticed,  I  attended  the  Parliament-house,  that  was 
prior  to  the  division  of  the  court 

1 830.  You  must  have  been  very  young  ? — True,  but  I  remember  conversing 
from  time  to  time  with  young  men  attending  the  court  like  myself,  and  I  should 
say  at  that  time  there  was  more  confidence  in  the  ultimate  decisions  of  the  court 
than  there  is  at  present. 

1831.  That  was  prior  to  1808?— Prior  to  1810;  the  court  was  divided  in  1810. 
1H32.  The  Act  of  Parliament  passed  in  1808,  and  the  court  was  divided  in. 

1810?— Yes. 

1833.  Mr.  Wallace.']  It  has  been  alleged  that  the  court  has  been  injured  by 
the  frequent  public  discussions  which  have  taken  place  respecting  it ;  is  that 
your  opinion  ? — No;  I  think  quite  the  reverse.  I  think  the  more  the  court  is 
open  to  animadversion  and  public  opinion,  the  better ;  the  more  they  are  exposed 
to  have  their  judgments  and  proc^ure  canvassed  by  the  public,  the  better,  I 
should  say. 

1 834.  Chairman^  You  do  not  consider  that  it  is  either  for  the  benefit  of  the 
court,  or  for  the  advantage  of  the  interests  of  justice,  that  the  court  should  be  con- 
tinually subjected  to  be  lowered  in  the  public  opinion  by  charges  being  brought 
against  the  judges  on  the  bench  of  a  frivolous  and  vexatious  character  ? — No  ; 
certainly  not.  When  I  used  the  term  **  animadvert,"  I  meant  that  they  should  be 
open  to  public  opinion. 

1835.  Do  you  think  of  late  years,  in  which  public  opinion  has  expressed  itself 
tolerably  freely  with  reference  to  the  judges  of  the  Court  of  Session,  that  much 
has  been  said  which,  for  the  ends  of  justice,  it  would  have  been  better  to  have 
omitted  ? — I  have  not  seen  such  observations  myself  in  print. 

1836.  Mr.  Serjeant  Jackson.']  Does  your  testimony  amount  simply  to  this,  that 
it  is  very  desirable  that  the  proceedings  of  the  Court  of  Session  should  be  in  the 
face  of  the  public,  that  they  should  have  free  access  ? — I  would  go  a  little  fur- . 
ther.     I  should  say  that  it  was  beneficial  that  the  procedure  of  the  Court  of 
Session  and  the  conduct  of  the  judges  should  be  animadverted  on,  as  I  said  before, 
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should  be  alluded  to  both  by  the  bar  and  the  practitioner.     If  they  had  any    MT.J.R.Siod(ut 

decided  opinion  that  certain  points  of  practice  were  erroneous,  or  that  there  was       — 

great  diversity  of  judgment  between  the  two  divisions  ;  that  that  should  be  brought      6  April  1840. 
publicly  before  the  judges  was,  I  should  say,  an  advantage,  because  it  would  lead 
probably  to  their  more  maturely  considering  their  judgments,  and  communicating 
more  freely  with  each  other,  before  they  pronounced  their  separate  opinions,  and 
that  I  should  suppose  would  lead  to  greater  unanimity. 

1837.  Mr.  Wallace.']  Have  the  Acts  which  the  Legislature  ha^  passed  since 
1833,  some  of  them  founded  on  the  recommendation  of  the  Law  Commissioners, 
been  useful  or  injurious  to  the  interest  of  the  public? — I  think  they  have  been 
useful. 

1838.  Dr.  Stock.]  What  is  the  general  scope  of  those  Acts ;  are  they  for  the 
purpose  of  more  fully  carrying  out  the  general  policy  of  the  Judicature  Act  ? 
— Yes. 

1 839.  Mr.  Wallace.]  In  your  opinion,  would  the  abolishing  one  of  the  courts 
of  law  afford  an  opportunity  of  giving  better  court-houses  to  the  lords  ordinary  ? 
— Yes  ;  the  space  occupied  by  the  other  division  would  become  available  to  be 
fitted  up  for  the  lords  ordinary. 

.  1 840.  How  are  the  lords  ordinary  accommodated  at  present? — Exceedingly  ill,  in 
my  opinion ;  the  places  where  they  sit  are  very  small ;  when  there  are  two  counsel 
attending  on  each  side,  and  the  agents  and  their  clerks,  there  is  really  no  room  for 
the  public  at  all ;  it  amounts  almost  to  an  exclusion  of  the  public,  contrary,  in  my 
opinion,  to  the  principle  upon  which  our  courts  were  constituted,  viz.,  that  they 
should  all  be  open  to  the  public. 

1841.  How  are  the  inner  houses  accommodated? — They  are  accommodated 
exceedingly  well,  with  very  large  handsome  courts. 

1842.  Is  there  plenty  of  space  for  the  public  in  the  inner  chambers  ? — Yes. 

1843.  Supposing  both  divisions  shall  be  continued  for  a  time,  at  any  rate,  will 
not  their  sitting  on  alternate  days  in  the  same  court-room  give  an  opportunity  of 
making  convenient  and  proper  courts  for  the  lords  ordinary  and  the  public  ? — 
Yes,  to  the  extent  of  the  other  chamber^  which  could  be  fitted  up  to  accommodate 
some  of  the  lords  ordinary. 

1 844.  You  have  stated  your  opinion  that  one  of  the  inner  chambers  should  be 
dispensed  with  ;  have  you  taken  into  account  what  the  saving  from  that  would  be 
to  the  country  ? — Yes,  I  made  a  rough  statement  of  it ;  I  made  it  from  17,500/. 
to  18,000  /.  a  year,  including  the  clerks. 

1 845.  Is  the  saving  of  public  money  your  chief  object,  or  any  object  with 
which  you  recommend  such  a  change? — Certainly  not  the  chief  object;  I 
think  it  of  secondary  importance ;  my  chief  object  is  to  accelerate  business,  and 
produce  some  uniformity  in  the  decisions  of  the  court,  by  having  one  instead  of 
two  chambers. 

1846.  What  would  be  the  probable  effect  on  the  interest  of  counsel  at  the 
Scotch  bar  if  the  judges  of  the  Court  of  Session  were  reduced  from  thirteen  to 
nine  ? — It  would  deprive  them  of  so  m^i^ny  chances  of  being  promoted  to  the  bench 
by  the  number  diminished ;  there  are  thirteen  at  present ;  if  there  were  nine,  they 
would  then  have  four  less  chances  of  coming  to  the  bench ;  but  I  think  with  one 
chamber,  and  getting  through  the  business  more  expeditiously,  and  getting  quit  of 
some  of  that  diversity  of  judgment  that  now  prevails,  we  should  have  an  increased 
business,  and  that  counsel  would  benefit  by  that  increased  business;  I  am  not 
aware  of  any  other  mode  in  which  it  would  affect  them. 

1847.  C/mrman.]  Might  it  not  so  happen  that  the  increase  of  business  would 
be  so  great  as  to  overwhelm  one  division  r — I  do  not  think  so ;  I  stated  formerly, 
when  1  wa^  examined,  that  I  think  the  court  could  easily  overtake  three  times  the 
present  amount  of  business. 

1848.  Dr.  Stock.]  One  division  in  the  inner  house  could  overtake  three  times 
the  amount  of  business  done  by  the  two  ?— Yes* 

1849.  ^^'  Lushifigton.]  With  lengthened  vivd  voce  discussion  into  the  bargain? 
^-Yes. 

1850.  Mr.  Wallace.]  Does  not  every  promotion  to  the  bench  spread  a  certain 
degree  of  additional  employment  over  the.  whole  working  portion  of  the  profes- 
sion ? — It  does ;  promotions  to  the  bench  have  been  generally  among  well-em- 
ployed counsel  and  the  different  leading  counseli  aqd  their  practice  is  spread 
among  those  who  remain  at  the  bar. 
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Mr.J.R.Siodart.  ^851.  Dr.  Lushingtofi.']  What  particolar  measures  do  you  think  would  enable 
J«l_l_^  the  court  to  overtake  as  much  as  three  times  the  present  amount  of  business  ? — ^ 
B  April  1840.      Perhaps  I  had  better  refer  to»my  former  evidence  in  No.  1728. 

1853.  Then  it  is  your  opinion,  by  relieving  the  court  of  the  present  routine 
business,  and  increasii^  the  hours  of  sitting,  three  times  as  much  business  as  is 
,  now  despatched  could  be  satisfactorily  done  by  one  divisicm  alone  ? — ^Yes,  I  should 
say  it  could,  and  I  can  explain  it  in  one  word ;  my  former  answer  understates  the 
extent  to  which  my  opinion  goes ;  at  present  the  inner  chambers  are  occupied, 
according  to  my  evidence,  about  one  hour  and  a  quarter  daily,  with  what  I  call 
the  pr(^>er  business  of  the  court,  namely^  hearing  causes  in  review ;  now  if  they 
sat  six  hours  a  day,  which,  according  to  the  proposal,  is  what  would  appear 
reasonable,  that  would  be  four  hours  and  three-quarters  additional ;  and  you  have 
to  add  the  proposed  increase  to  the  number  of  days  they  now  sit. 

1853.  Supposing  a  court  to  sit  in  Scotland  to  despatch  business  six  hours  a  day, 
what  additional  time  do  you  think  the  judges  must  work  out  of  court  in  order  sa- 
tis£au;torily  to  do  their  business  ? — I  do  not  think  they  would  require  to  work  any 
additional  time  out  of  court. 

1 854.  Do  I  understand  you  to  say,  that,  provided  the  judges  sat  so  many  houiw 
in  court,  it  would  not  be  necessary  for  them  to  read  any  papers  out  of  court  at  all, 
or  to  apply  their  minds  to  the  despatch  of  any  judicial  business  ? — Certainly  not ; 
but  I  have  already  given  in  evidence  that,  in  my  opinion,  they  read  at  the  wrong 
time,  and  read  too  much. 

1855*  You  have  stated  in  evidence  that  they  read  at  the  wrong  time;  you  do 
not  mean  to  say  that,  after  the  hearing  of  the  argument,  they  ought  not  to  read  the 
papers  ? — I  stated  in  evidence  that  they  would  not  require  to  read  at  all  in  diose 
cases  in  which  they  were  all  unanimous,  in  consequence  of  the  case  appearing 
quite  clear  after  hearing  counsel ;  there  is  a  great  proportion  of  all  the  causes 
which  are  heard  in  the  Court  of  Session,  which,  after  hearing  counsel,  the  court 
have  not  the  slightest  difficulty  in  deciding ;  they  are  quite  unanimous,  and  in  those 
causes  I  should  say  they  would  not  require  to  read  at  all. 

1 856.  Then  must  they  not  give  their  opinion  entirely  upon  the  statement  of 
counsel,  without  themselves  knowing  that  the  papers  may  not  by  possibility  con- 
tain something  that  would  alter  their  opiuion  i — ^Jt  is  possible,  but  I  should  say 
very  improbable ;  the  counsel  on  the  opposite  side  ot  the  cause  would  correct 
any  mis-statement  of  fact  on. the  part  of  tne  other  which  was  not  on  the  record. 

1857.  Is  it  a  safe  mode  of  acUninistering  justice  to  trust  to  the  industry  or 
sagacity  of  counsel  alone  to  discover  whether  the  observations  of  the  other  counsel 
are  well  founded  in  fact  or  in  law  ? — I  should  say  that  no  practical  evil  would 
arise  from  it  in  such  cases  as  I  allude  to. 

1858.  Do  they  form  a  large  proportion  of  the  business  of  Scotland  ? — Yes; 
with  all  the  complaints  of  difference  of  opinion  in  the  inner  house,  a  large  pro- 
portion of  the  inner-house  causes  are  decided  unanimously  by  the  court 

1 859.  Supposing  a  divorce  case  came  under  the  consideration  of  the  court,  ancl 
the  counsel  on  both  sides  should  agree,  would  that  be  a  sufficient  ground  to 
justify  the  court  in  deciding  the  question  without  reading  the  papers? — I  should 
think  that  would  just  depend  upon  circumstances. 

i860.  What  circumstances  ? — If,  from  the  statement  made  on  one  side  and  the 
other,  there  really  appeared  to  be  no  difficulty  at  all,  I  should  think  it  almost 
amounted  to  a  moral  icrertainty  that  there  was  nothing  important  omitted. 

1861.  Has  not  the  public  an  interest  in  the  decision  of  all  such  causes,  which 
renders  it  imperative  for  the  judges  to  protect  the  public  without  reference  to 
either  of  the  parties  ? — Certainly,  as  a  general  principle. 

1862.  How  could  the  judge  effectually  do  that  unless  he  himself  were  master 
of  the  facts  and  trusted  to  nobody  ? — I  still  think  that  the  judge  could  hardly 
mistake  the  nature  of  the  case  after  hearing  counsel  plead  it  fulfy  on  each  side ; 
if  it  appeared  to  him  from  their  statement  that  there  really  was  any  difficulty 
remaining,  my  opinion  is  that  he  ought  to  let  the  judgment  stand  over  and  con- 
sider his  papers  at  home  further. 

1863.  Independently  of  the  interest  of  the  public,  are  not  there  a  multitude  of 
causes  in  Scotland  in  which  other  parties  may  have  an  interest ;  for  instance^  ia 
questions  of  marriage  or  no  marriage,  there  may  be  children  bom  whose  legiti- 
macy would  depend  upon  the  decision ;  can  that  decision  be  safely  given  without 
the  judge  reading  the  papers? — Certainly  not  always;  but  those  points  would 
come  out  in  the  course  of  debating  the  caus^. 

1864.. Mr. 
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1864.  Mr.  Serjeant  Jackson.]  You  wouM  not  have  the  judges  read  the  pa^rs  itt.Ahlt.8iod0ci. 
till  after  the  hearing  of  counsel,  and  thetf  in  cases  only  which  involved  matter  of      ■ 
difficulty  ?— Precisely.  6  April  1840. 

1865.  Would  there  not  be  danger  in  that  particular  class  of  cases  to  which 
reference  has  been  made,  that  parties,  who  wanted  to  dissolve  the  marriage  tie 
and  to  set  themselves  at  liberty,  might  instruct  their  counsel  so  to  state  and  admit 
matters  of  fact  as  to  lead  the  judge  to  dissolve  the  marriage  when  there  was  no 
ground  for  the  marriage  being  dissolved? — ^They  could  not  state  at  the  bar  or 
aidmit  facts  which  were  not  stated  on  the  record* 

1866.  Would  you  have  the  judge  look  at  the  record,  or  not,  before  hearing 
counsel  ? — If  I  understand  the  question  right,  it  would  imply  that  there  was  col- 
lusion between  the  counsel. 

1867.  Certainly;  suppose  two  persons,  as  to  whom  there  is  no  ground  for  dis- 
solving the  marriage  tie,  wish  to  be  set  at  liberty,  and  they  get  up  a  suit,  and 
instruct  their  counsel  to  state  and  admit  matters  of  fact,  so  as  to  induce  the  court 
to  dissolve  the  marriage,  whereas  there  is  no  proper  ^und  for  dissolving  the 
marriage,  would  there  not  be  a  danger  in  such  a  case,  if  the  judges  did  not  read 
the  papers  ? — In  questions  involving  such  an  important  point  as  legitimacy,  I 
do  not  expect  that  judges  would  decide  the  cause  without  reading  me  papers ; 
but  as  a  general  rule  in  ordinary  causes  which  were  quite  clear,  mer  hearitig 
counsel  fully,  and  in  which  the  court  were  unanimous,  I  think  they  might  safely 
decide  the  case  without  reading  the  papers. 

i868.  Then  your  opinion  is,  that  there  are  classes  of  causes  in  which  judges 
ought  to  read  the  papers  before  hearing  counsel  ? — No  ;  I  am  not  in  fax^m  of 
fheir  reading  the  papers  in  any  cause  before  hearing  counsel ;  my  opinion  is,  that 
there  are  some  causes  in  which  they  do  not  require  to  read  them  either  befdre  or 
after,  but  in  all  important  causes,  and  particularly  where  there  was  a  difference  of 
opinion  on  the  bench,  they  ought  to  defer  the  judgment  and  read  the  papers 
carefully. 

1869.  You  would  not  have  them  read  the  record  before  they  heard  counsel  ? — 
No,  not  beyond  the  iMunmons  and  defences. 

1870.  Do  not  you  think  judges  are  able  to  understand  counsel  better  by  read- 
ing the  papers  ? — No,  generally  speaking,  I  thmk  not ;  they  are  apt  to  get  prepos- 
sessions on  one  side  or  the  other,  and  to  take  up  pretty  decided  views  prema- 
turely, which  bias  it  is  difficult  to  remove  by  pleading  at  the  bar. 

1871.  Dr.  Stock.']  Does  it  not  frequently  happen,  according  to  your  view  of  the 
case,  that  causes  come  before  the  court  in  which  there  can  be  no  suspicion  of  col- 
lusion between  the  parties,  and  in  which  on  opening  the  case  to  the  judges,  it 
appears  that  there  is  no  dispute  about  facts,  and  that  the  legal  conclusion  from 
those  facts  is  for  the  court  to  determine? — Yes. 

1872.  In  those  cases  there  is  no  difficulty  in  the  judges  making  up  their  minds, 
sedente  curid,  without  reading  the  papers  ? — Np. 

1873.  ^^*  EtDarL]  In  that  case  the  judges  would  get  through  causes  more 

?uickly  ? — Yes ;  but  in  all  cases  where  there  is  a' difference  of  opinion  they  ought, 
think,  to  take  the  papers  home  and  read  them,  and  consider  them. 

1 874.  The  decision  whether  they  shall  do  so  or  not  you  leave  to  the  discretion 
of  the  judges  ? — ^Yes. 

1 875.  Mr.  Wallace.]  With  regard  to  appeals  to  the  House  of  Lords  from  the 
Scotch  courts,  are  you  informed  whether  the  appeals  are  increasing  or  diminish- 
ing at  present?— They  are  on  the  increase ;  if  you  take  three  years  now,  and  three 
years  a  considerable  time  back,  they  have  increased  in  proportion  to  the  numher 
of  litigated  causes  in  the  Court  of  Session. 

*  1 876.  Chairman.]  Do  not  you  suppose  that  the  number  of  appeals  to  the  House 
of  Lorcls  may  arise  from  the  desire  of  parties  litigating  in  the  Court  df  Session  to 
have  a  final  judgment  upon  their  cause  in  order  to  set  it  at  rest  for  ever? — Oer* 
tainly,  tha^is  the  object  they  have  in  view. 

1877.  Suppose  two  parties  to  be  litigating  with  regard  to  an  estate,  and  that 
in  the  6rst  instance  they  are  satisfied  with  the  judgment  of  the  Court  of  Session, 
without  appealing  that  judgment  to  the  House  of  Lords,  is  it  not  perfectly  com- 
petent for  succeeding  heirs  to  raise  the  whole  question  with  regard  to  tbat  estate 
again  ? — Yes,  they  may  bring  a  reduction  of  the  decree  upon  new  matter. 

1878.  Suppose  that  appeal  to  hav&been  made  in  the  first  instance  to  the  House 
of  Lords,  could  any  person  bring  a  reduction  against  the  decision  of  the  House  of 
Lords  ? — No,  I  believe  not. 

0.45.     ^  u  2  1879.  Then 
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Mf.  J.  R.Stodart,       1879.  '^^^  fro^  ^^at  circumgtance  may  not  we  trace  to  a  considerable  extent 
the  number  of  appeals  that,  on  points  of  property,  are  made  from  the  judgment 
-^"^  1340.      Qf  i\^^  Court  of  Session  to  the  judgment  of  the  House  of  Lords  ? — Not  to  a  con- 
siderable extent ;  I  should  say  that  there  is  not  perhaps  one  cause  in  a  session  of 
that  description. 

1880.  Mr.  fFaliace.]  To  what  do  you  attribute  the  great  number  of  appeals 
from  the  Court  of  Session  to  the  House  of  Lords? — ^To  the  distrust  of  the  judg- 
ment of  the  Court  of  Session,  which  arises  from  the  diversity  between  the  decisions 
of  the  one  division  and  of  the  other,  and  frequently  the  small  majority,  in  the 
event  of  division  among  the  judges ;  the  cause  being  frequently  decided  by 
one  vote. 

1881.  Dr.  Stock.]  You  said  that  a  reduction  of  the  decree  upon  new  mattei" 
might  take  place  alter  the  decision  in  the  Court  of  Session  ;  might  not  that  take 
place  in  the  House  of  Lords  ? — I  believe  not ;  I  believe  the  decision  of  the  House 
of  Lords  is  quite  final. 

1882.  But  upon  new  matter  could  it  not  be  done? — I  am  not  aware  that  it 
could  come  to  the  House  of  Lords  upon  new  matter. 

1883.  Mr.  Serjeant  Jackson.]  Do  you  believe  that  suitors  are  sometimes  led  to 
appeal  to  the  House  of  Lords  upon  the  speculation  that  the  English  Chancellor 
may  not  thoroughly  understand  the  Scotch  law? — I  should  think  not  often. 

1884.  Is  it  often  an  ingredient  in  the  motive  for  bringing  appeals  ? — I  am  not 
aware ;  in  my  opinion  it  iQust  be  very  seldom  that  appeals  are  brought  on  that 
ground. 

1 885.  Are  you  aware  that  the  Lord  Advocate  has  given  that  as  his  opinion  ? — 
No,  I  am  not  aware. 

1886.  Is  he  not  a  person,  from  his  exparience,  able  to  form  a  judgment  upon 
those  matters  ?— I  should  say  not  so  well  able  as  a  practical  i^eot ;  h^  does  not 
come  into  collision  with  the  parties  so  imlhediately. 

1887.  Mr.  Ewart.']  Are  the  suitors  in  Scotland  of  opinion  that  there  is  a 
greater  uniformity  of  decision  in  the  House  of  Lords  than  in  the  Court  of  S»n 
sion  ? — Yes. 

1 888.  To  what  do  you  attribute  that  uniformity  of  decision  ? — I  have  not  formed 
a  decided  opinion ;  sfenerally  we  consider  that  the  judges  of  England  are  more 
patient  and  more  cautious  in  forming  an  opinion  than  the  Scotch  judges ;  greater 
confidence  in  the  result  will  arise  from  that,  that  the  judgment  is  b^ed  upon 
mature  deliberation,  and  considering  the  cause  in  all  its  bearings. 

1889.  Mr.  Wallace.']  Bearing  in  mind  the  tenor  of  the  evidence  you  have  given 
throughout,  is  the  Committee  to  understand  that  you  believe  there  is  a  feeling  of 
dissatisfaction  with  the  delay  and  expense  of  proceedings  generally  in  the  Court 
of  Session  r — Yes. 

1 890.  Have  you  any  doubt  of  the  evils  complained  of  being  within  the  reach 
of  easy  remedy,  if  proper  means  were  taken  to  effect  them  ? — No,  I  think  they 
could  be  remedied  without  great  difficulty. 

1891.  Could  the  remedy  or  remedies  to  which  you  allude  be  accomplished  by 
acts  of  sederunt,  or  would  the  more  proper  way  for  such  important  improvements^ 
in  which  the  convenience  and  the  pecuniary  interests  of  so  many  are  concerned, 
be  by  Act  of  Parliament  ? — I  should  think  an  Act  of  Parliament  indispensable  ; 
some  part  of  the  remedies  could  not  be  supplied  by  acts  of  sederunt. 

1 89*i.  Dr.  Stock.]  You  fttate  that  it  is  your  deliberate  opinion  that  the  inner 
house  could  be  better  constituted  by  reducing  the  two  chambers  into  one,  and  one 
of  the  reasons  that  you  give  for  that  opinion  is,  that  it  would  produce  greater 
uniformity  of  decision ;  do  not  you  think  that  the  check  imposed  by  two  courts 
of  co-ordinate  jurisdiction,  one  upon  the  other,  is  a  counterbsdancing  advantage,  of 
which  the  system  would  be  deprived  if  your  suggestion  were  adopted;  is  it  not 
your  opinion,  that  the  existence  of  two  courts  of  co-ordinate  jurisdiction,  npon 
questions  of  a  similar  kind,  must  eventually  tend  to  produce  maturity  of  judg-i 
mer^  by  their  acting  as  a  counterbalancing  check  npon  each  other  ?"I  do  not 
think  it  has  operated  so  in  Scotland". 

1893.  Theoretically,  do  not  you  conceive  that  any  system  must  be  deficient 
which  is  destitute  altogether  of  those  controlling  checks,  as  one  supreme  court 
controlling  all  the  decisions  of  the  country,  would  be?— I  see  that,  practically, 
very  great  inconvenience  has  arisen  from  having  two  chambers,  and  I  have  felt  the 
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inconvenience  of  that ;  we  have  had  now  the  experience  of  nearly  30  years,  and   ^ir.  j  n  Siodart. 
I  do  not  think  the  inconvenience  is  diminishing.  . ^ 

1894.  In  point  of  fact,  do  not  similar  questions  come  before  the  two  tribunals      6. April  1646. 
of  review  ? — ^They  do,  very  much  the  same. 

1895.  Do  not  they  occasionally  resort  to  the  authority  of  each  other,  and  con- 
sider the  decisions  given  in  the  other  division  ? — Yes,  certainly. 

1 896.  Must  not  the  practical  effect  of  that  be,  that  they  act  as  a  court  of  review 
mutually  upon  each  other's  decisions,  and  thereby,  if  there  be  any  thing  hastily 
decided  that  will  not  bear  the  test  of  scrupulous  investigation,  those  errors  are 
corrected? — ^Yes,  to  some  extent;  but  I  should  be  a  little  afraid  that  it  tnight 
operate  in  a  different  direction  also,  there  being  another  court ;  they  might  feel, 
"  If  we  should  be  wrong  in  this,  it  will  be  put  right  in  the  other  division. 

1897.  Will  not  that  act  upon  the  sense  that  the  judge  has  of  his  own  reputa- 
tion, in  leading  him  to  think,  ^^  I  must  consider  this  maturely,  or  I  shall  be  subject 
to  be  called  in  Question  in  another  place?'— No  doubt  they  may  have  in  view 
the  avoidance  of  diversity  of  judgment. 

1898.  Mr.  Serjeant  Jackson.]  Are  the  proceedings  in  those  courts  reported?—^ 
Thw  are. 

1 809.  And  therefore  the  public  have  an  opportunity  of  judging  as  to  the 
soundness  of  decisions  that  are  arrived  at  by  those  co-ordinate  courts  of  review  ? 
— The  publishing  of  the  decisions  exposes  to  the  profession  at  large  the  diversity^ 
of  the  judgments  that  have  been  given,  and  produces  the  distrust  that  I  allude  to; 

1900.  Is  it  not  an  advantage  to  the  public,  in  settling  the  sound  constructioa 
of  the  law,  that  there  should  be,  as  you  have  now  in  Scotland,  two  co-ordinate  tri* 
bunals  of  review,  where  you  have  the  minds  of  two  distinct  bodies  of  judgei 
brought  to  bear  on  similar  questions ;  is  there  not  great  advantage  derived  from 
that  towards  the  settling  of  the  law  upon  a  sure  and  permanent  footing;  aire  not 
the  quekions  likely  to  be  better  sifted  and  examined,  and  a  sound  condusioo 
arrived  at  upon  the  points  raised  ? — I  do  not  think  in  practice  it  has  resulted  in 
that  I  have  stated  before,  that  the  distrust  appears  to  me  to  have  rather  increased 
than  dkninished,  since  the  court  was  divided  into  two  chambers,  and  that  I 
think  arises  from  diversity  of  opinion  between  the  two  courts ;  and  from  the  great 
difference  that  has  prevailed  among  the  judges^ 

1901.  Dr.  Stock.]  That  cannot  be  the  only  cause  of  the  distrust  which  you  say 
prevails  ? — No ;  not  the  only  cause,  but  one  cause. 

1 902.  Mr.  Serjeaiit  Jackson.]  Looking  at  human  nature  as  it  is,  if  there  are 
two  tribunals  appointed  to  decide  upon  important  matters,  who  are  conscious  that 
the  grounds  of  their  decision  will  be  considered  and  sifted  by  others  as  good 
lawyers  as  themselves,  do  not  you  think  that  that  is  a  motive  likely  to  operate 
baaeficially  upon  the  human  mind,  even  upon  the  minds  of  the  judges  of  the 
supreme  court? — I  do  not  think  it  operates  to  any  great  extent,  if  at  all.  The 
judges  of  the  one  division,  in  deciding  a  cause,  may  ^1  that  the  cause  will  never 
occur  in  the  other  division.  The  proper  check  is  the  knowledge  they  have,  that 
their  judgment  is  subject  to  review. 

1903.  But  must  not  analogous  questions  arise  in  the  two  courts,  though  not 
upon  exactly  the  same  facts  ? — In  the  course  of  time  analogous  questions  may 
arise* 

1904.  As  to  points  of  law  that  arise,  must  there  not  be  to  a  great  extent  analo- 
gous questions  in  the  two  divisions  ? — To  some  extent,  but  I  should  say  if  there 
was  a  deliberate  judgment  of  either  chamber  formed  upon  a  point,  which  was  the 
same  as  one  that  afterwards  occurred,  the  party  would  be  advised  nut  to  try  it  in 
the  other  chamber,  if  the  court  had  been  unanimous. 

1905.  Dr.  Stock.]  Does  not  that  very  circumstance  tend  to  show,  that  there 
must  be  something  venr  wholesome  in  the  existence  of  two  courts  of  co-ordinate 
jurisdiction :  you  put  tne  case  of  a  party  being  advised,  in  consequence  of  the 
decision  of  one  of  those  courts,  not  to  proceed  further;  but  if  you  think  he  has  a 
chance  of  succeeding,  he  may  institute  his  action  in  the  other  division ;  must  not 
the  knowledge  of  the  possibility  of  such  a  thing  occurring  operate,  in  a  very  whole- 
some manner,  to  induce  the  judges  to  give  a  more  mature  consideration  to  their 
judgment? — Perhaps  it  may  to  some  extent;  I  should  think  it  would  not  operate 
to  a  great  extent 

1906* .  Mr.  Wallace.]  But  in  practice  there  are  two  courts  of  review,  and  the 
appeals  to  the  House  of  Lords  are  ipcreasing  ? — Yes. 

Out5.  V  3  J  907.  Mr. 


Digitized  by 


Google 


1^58     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

Mr.  J.  R.  ShdMTi.       1907.  Mr.  Seijeant  Jackson.']  I  understood  you  to  say,  that  the  accornmodation 

which  is  now  afforded  in  the  outer  house  is  such  as  to  prevent  the  courts  being 

6  April  1840.     public  courts  at  all  ? — ^To  a  very  great  extent. 

1908.  It  is  like  a  private  hearing  of  the  cause? — Almost  so ;  the  door  is  open, 
but  the  room  is  so  small,  that,  practically,  it  excludes  the  j)ublic. 

1900.  But,  on  the  other  hand,  the  accommodation  for  the  judges  of  the  inner 
chamber  is  so  very  good,  that  there  is  ample  access  to  their  proceedings  ? — Yes. 

1910.  Is  the  public  satisfaction  in  Scotland  greater  or  less  with  the  discharge 
of  the  business  in  the  outer  or  inner  house? — ^The  greatest  dissatisfaction  prevails 
with  the  inner  house. 

1911.  The  business,  then,  is  more  satisfactorily  transacted  by  the  lords  ordi- 
nary ? — We  consider  the  debates  are  more  patiently  heard  in  the  outer  house 
than  in  the  inner  house;  and  that  the  inner-house  judges  trust  more  to  their 
papers. 

1912.  Is  it  not  rather  a  curious  thing,  comparing  this  part  of  the  subject  with 
the  other  part  of  your  testimony,  that  the  Scottish  subjects  are  better  satisfied  with 
the  administration  of  justice  in  the  outer  house  than  in  the  inner  house,  the  public 
being  excluded  from  witnessing  the  proceedings  in  the  outer  house  ? — It  does 
not  arise  from  that  cause ;  it  is  a  coincidence,  but  they  have  no  connexion  one 
^ith  the  other. 

1913.  Chairman.]  Is  it  consistent  with  your  experience,  that  the  public,  un- 
connected with  the  profession,  take  any  great  interest  in  the  trials  which  take 
place  before  the  supreme  courts  by  personal  attendance  upon  those  trials  ? — I 
should  say  that,  generally  speaking,  there  are  not  many  people  who  wish  or  seek 
to  come  in. 

1914.  Mr.  Serjeant  Jaekftm.]  Is  there  ample  acconnnodation  before  the  lords 
ordinary  for  the  bar  who  wish  to  witness  the  proceedings? — No,  I  should  say  not, 
in  important  causes ;  I  have  seen  many  of  the  bar  desirous  of  going  in  to  the 
debate  in  the  outer  house,  and  they  could  not  get  in. 

1915.  Is  there  a  place  assigned  to  them  in  court? — No,  there  is  no  place 
assigned  them ;  there  is  a  single  row,  which  would  hold  three  on  each  side  of  the 
bar,  and  there  are  frequently  three  counsel  on  each  side,  and  those  who  are  not 
employed  could  not  get  admission. 

1916.  Is  there  no  accommodation  for  the  writers  to  the  signet  ?— There  is 
another  row  behind  the  bar,  where  the  agents  and  their  clerks  sit ;  then  beyond 
that  there  is  a  small  passage  where  those  who  come  as  listeners  would  have  to 
stand  crowded  up  against  the  wall. 

1917.  Is  there  any  place  for  unprofessional  men  but  this  passage? — No; 
there  are  no  galleries,  or  any  thing  of  that  kind,  in  those  outer-house  courts. 

Mr.  James  Johnston  Darling  again  called  in  ;  and  further  Examined. 

Mr.  /.  J.  Darlmg.  1 91 8.  Mr.  Wallace.]  ON  your  last  examination  you  mentioned  a  wish  to  state 
■  '  1  to  the  Committee  further  proofs  of  the  Court  of  Session  passing  acts  of  sede- 
runt to  interpret  the  meaning  of  ambiguous  provisions  in  Acts  of  Parliament 
and  matters  of  form  involving  points  arising  out  of  Acts  of  Parliament ;  have  you 
any  addition  to  make  to  your  former  statement? — I  beg  to  mention,  in  the  year 
1823  an  Act  was  passed,  the  4th  of  George  IV.,  chapter  98,  with  respect  to  the 
granting  of  confirmations,  and  in  that  Act  there  was  a  provision  about  the  con- 
firmation  of  executors  creditors,' and  the  application  of  the  creditor  to  be  confirmed 
was  directed  to  be  advertised,  '^  immediately  after  such  application  shall  be  made 
in  the  Edinburgh  Gazette.'"  A  year  or  two  afterwards,  and  before  any  question 
arose  upon  that  clause  of  the  statute,  the  Court  of  Session  passed  an  act  of  sede- 
runt declaring  that  the  advertisement  should  be  inserted  within  ten  days  after  the 
application.  There  was  no  power  given  to  the  judges  in  the  Act  of  Parliament  to 
make  an  act  of  sederunt  to  explain  it,  and  when  the  question  arose  in  the  year 
1837  or  1838,  an  objection  was  taken  to  a  confirmation  which  was  expede  at 
Glasgow,  in  which  the  advertisement  was  not  inserted  till  the  ninth  day.  It  was 
maintained  by  the  party  wishing  to  set  aside  the  confirmation  that  this  was  not  in 
the  terms  of  the  Act  of  Piarliament,  not  being  "immediately;''  but  the  act  of 
sederunt  was  quoted,  which  allowed  ten  days,  and  the  confirmation  was  sus- 
tained both  by  the  Lord  Ordinary  FuUarton,  and  the  inner  house,  first  division. 
That  appears  to  me  to  be  a  very  recent  instance  of  the  court  exercising  the  power 
pf  explaiping  ambiguous  terms  in  Acts  of  Parliament. 

1919.  Mr. 
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1919*  Mr.  Serjeant  Jackson.]  The  court  put  its  construction  upon  the  word  Mn  J.  J.  Darling. 
**  imraediately  "  used  in  the  Act  of  Parliament ;  do  you  think  they  contravaned  ■ 

the  Act  of  Parliament  in  doing  that? — Not  contravened,  but  explained  it,  which       ^  April  i^o. 
was  all  I  contended  for;  they  did  so  by  act  of  sederunt  before  the  question  arose. 

1920.  Dr.  Stock.]  Were  not  those  cases  conAantly  occurring;  was  there  not  a 
necessity  for  doing  that? — No ;  there  was  no  power  given  them  by  that  Act  to 
make  an  act  of  sederunt  to  explain  it. 

1921.  Do  yon  mean  that,  before  a  decision  upon  the  cases  you  have  just  quoted, 
no  necessity  arose  for  putting  a  construction  upon  the  Act? — ^No  question 
occurred. 

1922.  But  have  there  not  been  cases  of  confirmation  of  executors  constantly 
occurring  ? — Yes. 

1923.  And  there  must  have  been  some  practical  rule  established  by  the  suiton 
or  by  the  court  ? — Yes ;  I  quote  the  act  of  sederunt,  in  that  case,  as  going  to  show 
that  the  Court  of  Session  has  been  in  the  habit  of  explaining  Acts  of  Parliament 
by  acts  of  sederunt,  though  the  Acts  of  Parliament  gave  the  court  no  power  to 
make  an  act  of  sederunt  for  the  purpose. 

1924.  But  must  not  the  court  put  a  construction  upon  the  word  ^^imme^ 
diately  **  ? — ^Yes  ;  but  I  understood  the  Committee  to  think  that  the  judges  had 
not  power  to  put  a  construction  upon  an  Act  of  Parliament. 

1925.  Suppose  an  Act  of  Parliament  passed  which  must  govern  a  great  number 
of  matters  occurring  every  week,  must  not  the  court,  for  the  guidance  of  the  public 
in  cases  that  do  not  come  before  the  court,  give  some  construction? — ^Yes ;  that  is 
what  I  contended  for  on  the  last  day,  and  I  understood  the  Committee  to  say  that 
they  had  no  such  power. 

1 926.  Mr.  Wallace.]  In  your  former  examination  did  you  not  contend  that  if  the 
Court  of  Session  ha(d  exercised  the  power  which  it  possessed,  in  regulating  many 
of  the  points  which  had  been  raised  in  the  2,000  actions  which  had  been  brought 
and  settled  at  the  expense  of  40,000/.,  they  might  have  saved  to  the  public  an 
enormous  sum  in  settling  those  points  ? — I  contended  that  they  might  have  pre*^ 
vented  a  number  of  them  arising  by  means  of  acts  of  sederunt. 

1927.  And  it  is  to  vindicate  that  opinion  which  you  stated  the  other  day,  that 
you  have  now  brought  out  the  additional  instance  which  you  quote  ? — It  is. 

1928.  So  far  as  you  are  acquainted  with  the  facts,  has  the  Judicature  Act  had 
the  effect  of  diminishing  the*  appeals  to  the  House  of  Lords  from  the  Court  of 
Session  ? — No,  it  has  not. 

1929.  When  the  judges  of  one  division  of  the  inner  house  consult  the  other, 
within  what  time  is  the  answer  to  their  question  generally  given? — I  think 
from  about  three  to  fifteen  months  generally  elapse ;  six  or  eight  is  perhaps  the 
average  time. 

1930.  Is  the  time  which  each  judge  sits  in  the  Court  of  Justiciary  regulated 
by  Act  of  Parliament  or  act  of  adjournal,  or  is  it  arranged  by  the  judges  them- 
aelves  ? — I  understand  it  to  be  arranged  by  the  judges  themselves  privately. 

1931.  Ckairmafu]  When  you  speak  of  the  time,  you  mean  the  daily  periods? 
— Yes. 

Mr.  John  Hunter ^  Junior,  called  in ;  and  Examined. 

1932.  Chairman.]  WHAT  is  your  profession  T — I  am  a  writer  to  the  signet.  Mr. 

1933.  I  believe  you  are  of  the  house  of  Messrs.  Lockhart,  Hunter  and  White-     J-  Hunter,  Jim. 
head? — I  am.  ' 

1934-  How  long  have  you  been  practising  as  writer  to  the  signet  ?— I  passed 
in  the  year  1826,  but  for  two  years  previously  I  had,  I  may  say,  the  entire 
management  of  a  pretty  considerable  practice  in  court,  as  principal  clerk  to  a  writer 
to  the  signet. 

1935.  Then  we  may  assume  that  since  the  year  1824  you  have  been  well 
acquainted  with  the  practice  before  the  supreme  courts  of  law  in  Scotland  ?^- Yes. . 

1936.  Mr.  Wallace.]  Have  you  had  a  reasonably  fair  share  of  business  in  your 
profession  ? — I  have  had  a  fair  share  of  practice. 

1937.  Has  the  business  of  the  Court  of  Session  increased  of  late  years  or 
diminished? — I  believe  that  the  papers  that  have  been  returned  will  show,  and  I, 
am  sure  that,  practically,  we  have  feh  that  it  has  very  considerably  diminished. 

1938.  To  what  do  you  attribute  the  diminution? — I  would  attribute  it  to 
▼aiious  causes,;  I  have  no  doubt  it  has  arisen  in  part  from  the  improvement  that 
has  taken  place  in  the  administration  of  our  local  courts,  and  the  extension  of 
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Mr.  jurisdiction  that  has  recently  been  conferred  upon  them.     That,  I  should  saj,  is  a 

/.  Hunter  J  Jun.  permanent  and  growing  source  of  diminution; — ^but  the  chief  cause,  I  have  no  hesi- 
•*— ^— ^  tation  in  attributing  to  a  want  of  confidence  on  the  part  of  the  public  in  the  mode 
6  April  1840.     of  conducting  and  disposing  of  cases  in  the  Court  of  Session. 

1939.  You  think  the  Court  of  Session  as  at  present  constituted  and  adminis- 
tered does  not  give  satisfaction  to  the  public  ? — I  do. 

1940.  What  do  you  consider  the  main  sources  of  dissatisfaction? — ^There  is 
^great  delay  and  confusion  in  the  preparing  and  hearing  of  causes  in  the  outer 
housci  and  there  is  a  hurried  and  very  unsatisfactory  mode  of  dealing  with  them 
in  the  inner  house;  I  would  say^  that  clients  in  general  complain  greatly  of 
both. 

1941 .  Do  you  consider  that  the  delay  you  speak  of  arises  from  any  fault  on  the 
part  of  the  outer-house  judges  ? — Far  from  it;  we  never  had  better  judges  than 
some  of  those  who  now  sit  in  the  outer  house. 

1942.  What  then  do  you  attribute  it  to? — I  attribute  the  delay  as  well  as  the 
confusion  and  uncertainty  in  the  outer  house  to  the  imperfection  of  the  system  on 
which  the  business  has  been  and  is  conducted ;  I  mean  in  particular  the  total 
want  of  all  proper  arrangement  or  distribution  of  the  various  branches  of  busi- 
ness. 

1 943.  Will  you  explain  the  nature  of  that  want  of  arrangement  of  which  you 
complain  ? — In  reference  to  the  outer  house,  1  cannot  do  better  than  refer  to  the 
evidence  of  one  of  our  most  eminent  and  best  employed  counsel  as  given  before  the 
Law  Commissioners—  I  mean  Mr.  Graham  Bell ;  he  is  not  a  leading  counsel,  but  just 
i4>proaching  to  it;  it  is  in  the  Appendix  to  the  Second  Report,  page  11,  No.  7. 

[The  Holiness  read  the  same.l 

1 944.  The  evils  to  which  you  have  now  alluded,  are  they  on  the  increase  or 
otherwise  ? — I  think  they  have  increased  since  1 834,  when  this  evidence  was  given ; 
the  result  is,  that  two  of  our  most  popular  judges  are  greatly  in  arrear  of  their 
debates ;  with  all  their  anxiety  to  press  forward  their  business,  they  cannot  manage 
to  get  through  more  than  one  case  in  two  days. 

1945.  To  which  of  the  outer-house  judges  do  you  allude?— To  Lord  Moncrieff 
and  I^rd  Jeffrey ;  I  have  made  an  examination  of  the  rolls  of  their  debates  for 
the  last  session,  and  I  find  that  Lord  Moncrieff,  during  the  69  days  of  sitting, 
from  the  1st  of  November  to  the  20th  of  March,  got  Uirough  only  38  debates, 
being  seven  more  than  one  case  for  each  two  days  of  sitting ;  during  the  same 

Seri^  Lord  Jeffrey  heard  46,  being  only  13  cases  more  than  one  for  each  two 
ays;  I  should  explain  that  nobody  blames  either  of  those  lords  ordinary  for  thL^ 
intolerable  state  of  matters. 

1946.  It  has  been  stated  to  this  Committee  that  the  overloading  of  particular 
lords  ordinary,  in  the  way  in  which  Lord  Moncrieff  and  Lord  Jeffrey  are,  arises 
from  some  caprice  on  the  part  of  clients  or  agents ;  is  it  your  opinion  that  caprice 
is  the  cause? — I  do  not  think  so ;  for  my  own  part,  I  generally  consult  my  counsel 
as  to  which  of  the  lords  ordinary  he  thinks  it  will  be  best  to  take  a  particular  case 
before. 

1947.  And  then  you  decide  upon  going  to  the  best  judge  ? — Of  course  our  wish 
is  so  to  decide.' 

1948.  Mr.  Serjeant  Jackson.']  Are  you  at  all  governed  in  that  selection  by  sup-* 
posing  that  a  particular  judge  may  have  a  particular  view  of  a  particular  subject  ? 
— No  doubt  occasionally  we  are. 

1949.  Mr.  lVallace.'\  You  have  stated  that  dissatisfaction  is  also  felt  as  to  the 
mode  of  conducting  business  in  the  inner  house  ? — Yes,  very  great  dissatisfaction^ 
I  should  say. 

1950.  From  what  does  that  arise? — I  think,  in  the  first  place,  that  the  judges, 
from  a  mistaken  continuance  of  old  habits,  acquired  when  all  the  arguments  were 
written,  have  hitherto  considered  it  necessary  to  try  to  make  themselves  masters 
of  the  facts,  and  even  to  form  their  opinion  upon  the  law  of  cases,  before 
having  heard  counsel ;  they  generally  come  into  court,  as  it  appears  to  us,  and 
I  believe  to  counsel  (at  least  so  far  as  I  have  heard  counsel  speak  upon  the  sub- 
j^t),  with  their  minds  made  up ;  and  they  exhibit  considerable  impatience  when 
counsel  wish  to  go  into  any  thing  like  a  long  discussion  ;  1  would  refer,  on  this 
subject,  that  I  may  not  appear  to  state  merely  my  own  impression,  to  the  evidence 
given  by  the  Deap  of  Faculty,  as  quoted  in  the  First  Report  of  the  Law  Com- 
ipjsaiopers,  page  41, 

1951.  Have 
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1951.  Have  you  any  other  reason  for  the  opinion? — ^Yes ;  I  think  the  time  of  Wfr. 
sitting  in  court  for  hearing  cases  is  so  short  that  it  is  impossible  they  can  be  heard     J.Hwter,  Jun. 
satisfactorily.                                                                                                                          - 

1952.  Is  there  any  other  reason? — 1  think  great  confusion  arises  from  the  mix-      ^  ^P*"^^  ***^* 
ture  of  formal  and  routine  business  with  the  hearing  of  cases  for  judgment. 

1953.  Will  you  state  to  the  Committee  what  you  mean  by  formal  and  routine 
business  r — I  mean,  in  the  first  place,  matters  of  course ; — ^but  I  have  taken  a  note 
of  what  I  allude  to  in  the  answer  which  I  liave  now  given  to  this  question. 

1 954.  Please  to  read  it  ? — First,  the  roll  of  single  bills  ^  all  reclaiming  notes 
against  judgments  of  the  lords  ordinary,  and  new  applications  of  every  descrip- 
tion, are  entered  in  this  roll  in  the  first  instance ;  their  titles  are  read  over  by  the 
presiding  judge,  the  reclaiming  notes  are  ordered  to  the  roll  for  hearing,  and  new 
applications  are  appointed  to  be  intimated  on  the  walls  or  in  the  minute*book,  or 
to  be  served  on  the  opposite  party,— .or  the  like.    No  objection  can  be  stated  when 
the  cases  are  called  in  this  roll,  except  that  of  incompetency;  this  is  not  done  once 
in  100  times  and  only  as  regards  reclaiming  notes.     Secondly,  there  are  a  gteat 
variety  of  mere  formal  motions,  such  as  for  approval  of  auditors' reports,  where 
no  notice  of  objection  has  been  lodged  ;  for  reponings  against  decrees  in  absence 
or  by  default  for  diligences;  for  leave  to  print,  for  matter-of-course  remits  to 
accountants,  for  fixing  or  altering  the  place  of  trials  in  jury  causes ;  for  a  view  by 
the  jury,  &c.     I  think,  as  to  all  these,  that  they  might  be  got  rid  of  at  once  by 
having  the  roll  run  over  or  purged  by  one  of  the  principal  clerks  of  session,  as 
recommended  by  the  Law  Commission  in  reference  to  similar  proceedings  before 
the  lords  ordinary,  subject,  of  course,  to  appeal  or  report,  on  points  of  importance, 
or  where  the  matter  appeared  to  be  one  of  difficulty.     In  the  third  place,  I  think 
the  inner  house  should  be  relieved  entirely  of  all  incidental  applications  and  mere 
formal  proceedings,  and  of  various  other  matters  which  now  originate  there  in  the 
first  instance,  such  as  (in  the  first  place)  petitions  for  the  appointment  of  judicial 
factors,  curators  bonis^  and  the  like,  and  the  procedure  consequent  thereon,  viz., 
applications  by  factors  and  curators  for  additional  powers,  or  for  an  audit  of 
accounts,  a  recall  of  the  factory,  and  so  on ;  secondly,  petitions  for  recall  of  the 
diligence  of  inhibition  and  arrestment,  which  ofbn  pass  without  opposition  when 
security  is  offered •    Thirdly,  processes  of  proving  the  tenor.     Fourth,  proceed- 
ings in.  processes  of  ranking  and  sale,  including  innumerable  incidental  applica- 
tions arising  therein,  for  fixing  up«set  prices,  granting  warrants  of  sale,  reduction 
of  previous  upsets,  recall' of  circumduction,  author!^  to  make  interim  payments, 
auditing  the  factors'  and  common  agents'  accounts,  &c.     Fifth,  actions  of  aliment. 
Sixth,  applications  under  Acts  of  Parliament  for  sale  of  entailed    estates,  in 
order  to  pay  entailer's  debts,  or  to  re^in  vest  the  prices  in  the  purchase  of  other  lands 
or  for  redemption  of  the  land-tax*     These  last  form  a  very  numerous  class  of 
cases,  and  take   up  a  great  deal  of  time,    I  think,  very   uselessly  and  very 
expensively. 

'  ^955*  Sir  ^-  Rae.'\  Are  not  most  of  these  last-mentioned  duties  devolved  upon 
the  judges  under  special  Acts  of  Parliament  ? — Yes. 

1956.  As  regards  the  appointment  of  judicial  factors,  is  not  a  very  great 
power  exercised  in  granting  those  appointments  ? — There  certainly  is. 

1957.  Do.  not  you  think,  that  if  the  Court  of  Session  are  to  appoint  indivi- 
duals as  judicial  factors  over  estates,  it  is  more  suitable  that  that  power  should 
be  intrusted  with  the  inner  division  of  the  court  than  with  a  lord  ordinary  ? — 
It  is,  in  effect,  done  only  by  one  judge,  even  when  it  is  done  in  the  inner 
division. 

1958.  Is  not  the  proceeding  more  public  than  the  proceeding  that  is  conducted 
before  the  lord  ordinary? — I  do  not  think  that  it  can  be  considered  more 
public ;  of  course  the  lord  ordinary's  court  is  open  to  the  public  too. 

1959-  Chairman.']  You  say  it  is  done  by  one  judge? — It  is  done  by  the  head  of 
the  court ;  the  other  judges  do  not  appear  in  general  to  take  any  part  in  those 
proceedings. 

i960.  The  other  judges  are  present  ? — Yes. 

.1^61.  Sir  IV.  RaeJ]  The  application  is  printed  and  delivered  to  each  of  those 
judges  ? — ^Yes. 

1962.  Dr.  LushingiOTu]  Do  you  propose  to  transfer  that  to  one  of  the  lords 
ordinary? — ^Yes. 

1963.  Sir  TF.  lf^?e.]  Do  you  think  that  would  be  better,  taking  into  account 
that  the  lords  ordinary  have  now  more  to  do  than  they  are  able  to  accomplish  ? 
— Yes,  if  proper  arrangements  were  made. 
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Kr.  1964.  And  also  taking  into  account  that  the  proceeding  would  be  in  a  more 

i.  HwdtT^  Jun.    private  manner  than  it  b  before  one  of  the  divisions  ? — My  own  opinion  is,  that 
— ^—      the  reduction  of  two  lords  ordinaiy  has  been  too  great ;  I  consider  that  it  would 
«  A|nril  184a      be  desirable  to  have  an  additional  lord  ordinary. 

1965.  Mr.  Serjeant  Jack^n^  What  is  a  judicial  £Eictor  ? — ^A  person  appointed 
by  the  court  to  take  charge  of  property,  eiuier  the  property  of  a  minor  or  of  a 
person  in  a  state  of  fatuity,  or  the  like ;  or,  if  there  is  a  sequestration  of  estates 
for  debt,  a  person  appointed  to  take  charge  of  property  in  that  situation,  to 
collect  the  rents,  &c. 

.    1966.  It  is  analogous  to  what  we  have  in  the  English  and  Irish  courts  of  equi^ 
called  a  receiver  ? — I  presume  so. 

1967.  Sir  W.  Rat^  How  long  may  it  take  now  to  dispose  of  those  matters  to 
which  jrou  have  referred  ? — If  you  put  them  altogether  and  take  the  average,  my 
impression  is,  that  it  takes  up  very  nearly  half  the  time  that  the  inner-house  judges 
sit  in  court,  laking  that  upon  the  average  also. 

1968.  What  is  the  average  space  of  time  occupied  in  disposing  of  those  cases 
which  you  have  alluded  to  ? — 1  should  say,  from  three  quarters  of  an  hour  to  an 
hour ;  there  is  generally  more  time  taken  towards  the  end  of  a  session  in  those 
incid^ital  matters  than  at  the  beginning. 

1969.  Then  there  must  be  some  debate  and  discussion,  if  it  takes  so  long  as 
that? — It  is  from  their  number  and  variety. 

1970.  How  long  would  one  of  th^ntake? — It  dqpends  upon  its  nature;  I  have 
mentioned  a  great  variety. 

1971.  Take  the  case  of  a  judicial  factor ;  does  not  the  Lord  President  state  &at 
the  petition  is  for  a  judicial  factor,  and  grant  a  judicial  &ctor,  as  a  matter  of 
course  ? — The  counsel  at  the  first  calling  rises  up  and  asks  it  to  be  intimated. 

1972.  Does  not  the  judge,  in  general,  direct  it  immediately? — ^Yes. 

1973.  What  length  of  time  will  that  take  ? — A  very  short  tinae. 

1 974.  Then  there  must  be  a  very  great  number  indeed  to  take  up  the  space  of 
time  you  have  mentioned  ? — I  did  not  say  it  was  the  applications  respecting  judicial 
factors  that  occupied  the  time  of  the  court ;  I  have  given  the  answer  in  reference 
to  a  great  many  matters. 

1975*  ^ill  you  mention  matters  in  reference  to  which  there  is  generally  any 
discussion  ? — There  is  very  frequently  a  discussion  npon  some  of  &ose  motions 
which  are  made  in  court,  which  I  think  would  be  saved  if  the  cleric  went  over 
them  beforehand ;  the  agent  or  the  counsel  would  generally  ccnne  to  one  upon  most 
of  them. 

1976.  But  taking  the  court  lus  now  constituted,  do  you  think  it  would  be  an 
advisable  improvement  to  remove  those  things  from  the  inner  division  and  take 
them  before  Uie  lord  ordinary  ? — ^Yes  ;  I  think  it  would  secure  uniformity  in  those 
matters,  which  are  now  differently  treated  in  the  different  divisions^  in  many 
respects. 

1977*  ^^U  you  explain  how  they  are  difierently  treated ;  the  appointment  of 
judicial  factors,  for  instance  ? — ^That  1  do  not  allude  to ;  but  if  a  £Etctor  applies 
for  additional  power,  such  as  to  sell  property  or  borrow  money,  <me  division  will 
grant  it,  as  a  matter  of  course,  while  the  other  will  refuse  it  entirely. 

1978.  Would  there  be  no  danger  of  the  same  thing  occurring  if  it  was  before 
the  Iwd  ordinary  ? — I  think  not,  if  it  was  one  lord  ordinary. 

1979.  Chairman.  If  there  was  but  one  lord  ordinary  to  dispose  of  that,  do  you 
think  there  would  be  no  jealousy  on  the  part  of  the  public  of  that  power  being 
improperly  exercised  ?— 1  think  not ;  it  is  not  at  all  likely  that  the  lord  ordinary 
would  have  any  improper  bias  in  the  i^ypointment  of  a  factor. 

1 980.  Mr.  Serjeant  Jackson.]  Do  you  mean,  upon  the  same  state  of  facts,  that 
there  are  those  contradictory  decisions  of  the  two  divisions  ? — I  do ;  I  have  known 
cases  where  the  judges  of  one  divisi<m  would  state  in  reference  to  an  application, 
''  We  are  pot  in  the  habit  of  granting  these  things  in  this  division  ;''  I  have  known 
of  that  myself. 

1981.  That  was  rather  a  hint  to  go  to  the  other  division,  was  it  not? — ^The 
*                     other  diviision  could  not  then  have  been  gone  to ;  if  an  application  is  made  to  one 

division  for  the  appointment  of  a  factor,  the  factor  must  go  to  that  division  vrith 
every  application  arising  out  of  that  factory. 

1982.  Sir  fF.  RaeJ]  Has  the  party  the  choice  at  first  which  division  he  will  go 
to?— Yes. 

198^  Mr.  Wallace.]  You  have  stated  several  causes  of  dissatisfaction;  have 
you  any  other  cause  to  state  to  the  Coounittee  f — Yes ;  I  thii^  there  is  a  great 
uncertainty  both  as  to  law  and  practice. 

1984*  How 


Digitized  by 


Google 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.     163 

Mr. 

1984.  How.  do  you  account  for  that  ?— By  there  being  two  co-ordinate  courts     ^^  HwtUr,  Jun. 
of  equal  jurisdiction.    There  is  also,  I  think,  frequently,  I  would  say  almost  con-  , 
stantly,  great  difficulty  occasioned  to  one  or  other  of  the  parties  in  a  cause^  in       ^  Ap"^  1840. 
procuring  the  services  of  senior  counsel,  from  their  being  engaged  in  a  different 

division ;  the  resuk  often  is  either  that  both  parties  lose  the  benefit  of  the  senior 
whom  they  have  feed  at  great  expense,  or  that  one  gets  an  advantage  from  his 
senior  beingpresent  and  the  other's  b^ng  absent;  the  court  in  such  a  case  frequently 
requiring  the  junior  to  go  through  with  the  case,  though  there  are  both  senior 
and  junior  to  oppose  him  on  the  other  side ;  in  other  cases  it  happens  that  the  case 
is  put  offaltog'etner  when  both  or  either  of  the  senior  counsel  are  engaged  in  the 
other  division ;  the  juniors  are  naturally  averse  to  going  on  in  the  absence  of  the 
seniors ;  they  frequently  state  that  the  seniors  are  anxious  to  be  heard,  and  in 
this  way  cases  are  delayed  for  weeks ;  and  the  court,  having  no  more  causes  set 
down,  breaks  up  at  an  early  hour. 

1985.  You  have  seen  that  take  place  frequently  ? — I  have;  it  has  occurred 
several  times  with  reference  to  my  own  cases  in  the  course  of  the  last  session. 

1986.  You  have  spoken  of  senior  and  junior  counsel ;  what  do  you  mean  by 
senior  ? — Leading. 

1987.  Is  the  term  'heading  counsel,"  in  familiar  use  in  the  Scotch  courts? — I 
should  think  so;  we  generally  speak  of  ^^  leading '^  as  contradistinguished  from 
mere  '^  seniority,''  because  there  are  many  of  our  leaders  who  are  very  far  from 
beiBg  the  seniors. 

1 988.  You  think  that  two  inner  chambers  are  disadvantageous ;  will  you  state  the 
evils  which  you  consider  to  arise  from  that  source?— I  would  say,  first,  that  it  leads 
to  conflicting  and  inconsistent  decisions,  and  consequent  uncertainty  in  the  law; 
secondly,  that  much  time  is  lost  to  the  public  and  to  practitioners  from  endeavours 
on  the  part  of  the  judges  to  avoid  those  consequences  by  consultation  with  each 
other,  or  by  questions  being  sent  by  aae  division  to  the  other ;  thirdly,  I  would 
say,  that  those  consultaticms  and  hearings  in  presence  of  the  whole  court  gene- 
zally  take  place  at  hours  when  the  ordinary  business  of  the  court  should  be  going 
on^  and  counsel  and  agents  are  frequently  kept  idle  for  hours  in  the  Parliament 
House,  when  they  mi^t  be  more  usefully  employed  elsewhere ;  I  think,  in  the 
fdurth  place,  that  it  is  a  great  evil,  the  want  of  unifbrmi^  of  practice  as  to  some 
of  the  routine  matters  to  which  I  have  alluded,  and  as  to  points  requiring  the 
intervention  of  the  court  es  nobili  officio ;  in  the  fifth  place,  I  have  already 
spoken  of  the  inconvenience  occasioned  by  the  withdrawment  of  counsel  from  the 
IcHrds  ordinary,  in  consequence  of  the  two  divisions  sitting  at  the  same  time, 
and  of  the  delays  caused  in  the  divisions  themselves  from  the  same  source;  were 
there  but  one  division,  those  evils,  as  to  the  inner  house  would  be  entirely 
removed,  and,  as  to  the  outer  house,  would  be  greatly  alleviated. 

1989.  Supposing  such  an  arrangement  to  be  made,  do  you  think  counsel  would 
suffer  by  the  change  ? — I  think  not ;  I  think  parties  would  cheerfully  pay  higher 
fees  for  the  services  of  senior  counsel  if  they  were  more  certain  of  securing  them 
dian  they  do  at  present,  when  it  is  a  mere  chance  whether  the  fees  paid  will  not 
be  found  to  have  been  entirely  thrown  away,. 

1990.  Are  you  of  opinion  that  one  chamber  would  be  able  to  go  through  all 
the  business  that  would  come  before  it? — I^think  it  would  be  sufficient  to  get 
through  all  the  business  that  ought  to  come  before  it ;  but  of  course  various  new 
arrangements  would  be  necessary  under  those  circumstances. 

1991.  Would  one  of  those  arrangements  be  to  prolong  the  sittings  of  the  court? 
— Yes;  I  think  the  judges  would  have  to  lay  their  account  with  sitting  at  least 
twice  as  long  in  court  as  they  do  now;  I  do  not  think  this  would  be  a  great  hard- 
ship in  any  view,  seeing  that  the  lords  ordinary,  who  have  more  to  do  at  home  in 
reading,  and  worse  reading  too,  viz.,  that  of  written  papers,  generally  sit  five  or 
six  hours  a  day  in  court.  I  should  like  to  refer  on  this  point  to  the  evidence  of  the 
Dean  of  Faculty,  as  given  in  the  Report  of  the  Committee  on  Judges'  Salaries, 
page  58 ;  he  there  says,  in  reference  to  the  lords  ordinary,  '^  Their  reading  is,  I 
beReve,  even  more  laborious,  because  the  papers  are  not  always  printed  for  them, 
which  makes  it  more  difficult  for  them ;  and  there  is  a  great  proportion  of  cases  in 
which  their  judgment  is  acquiesced  in,  and  which  are  not  carried  to  the  inner 
house.  The  lords  ordinary  read  all  the  pleadings  before  they  are  finally  settled, 
and  as  they  must  afterwards  study  them  before  they  decide  their  cases,  their 
labour  is  extremely  severe  and  constant;  I  do  not  know  a  more  laborious  life  than 
that  of  one  of  the  lords  ordinary ." 
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Mr.  1 992.  You  state  that  the  lords  ordinary  have  more  trouble  in  getting  through 

J.  Huntery  JuD.     t^i^ir  work,  because  they  have  to  read  from  manuscripts  ;  will  you  explain  to  the 

" ; Committee  why  the  lords  ordinary  do  not  have  the  fl^dvantage  of  printed  papers, 

Ap"^  »M«  seeing  that  the  papers  which  are  laid  before  them  might  be  submitted  in  a  printed 
form  for  hearing  in  the  inner  chamber? — ^They  may  never  go  further  than  the  lord 
ordinary. 

1993.  But  provided  they  were  to  go  further,  they  would  be  printed  ?— One 
never  knows  that  till  afterwards. 

1994.  What  should  be  the  hours  of  sitting  of  the  inner  chamber,  provided  the 
changes  which  you  have  alluded  to  were  given  effect  to  ? — My  impression  is, 
that  if  they  sat  from  1 1  till  4,  they  would  have  no  difficulty  in  getting  through 
the  business;  and  I  think  it  would  be  an  advantage  that  they  should  not  sit 
sooner  than  11,  however  much  later  they  might  sit  Uian  4,  because  this  would 
give  the  lords  ordinary  the  advantage  of  having  counsel  free  for  debates  in  the 
outer  house  till  11,  without  being  interrupted  by  the  inner  house. 

1995.  Then  the  judges  would  have  to  read  at  home? — ^Certainly  not  to  the 
extent  they  are  said  to  do  at  present ;  a  great  deal  of  previous  reading  at  chambers 
may  with  advantage  be  done  away;  I  would  refer  upon  this  point  to  the  evidence 
of  the  Dean  of  Faculty,  which  is  quoted  in  the  First  Report  of  the  Law  Com- 
missioners, pages  40,  41  and  42. 

1996.  Would  the  judges  require  any  reading  at  all,  according  to  your  plan  ? — 
I  speak  of  previous  resting ; — ^this,  I  tliink,  might  be  abandoned  in  all  cases, 
except  where  written  pleadings  had  been  ordered ;  no  doubt  the  judges  would 
still  require  to  look  into  the  papers  after  hearing  counsel,  but  that  would  he 
chiefly  for  reference ;  they  would  know  from  the  pleadings  what  it  was  necessary 
for  them  to  i^ad,  and  I  should  think  the  labour  would  be  light  indeed,  in  compa- 
rison with  what  they  undergo  at  present. 

1997.  Is  it  supposed  that  the  judges  at  present  are  obliged  to  read  all  the 
printed  papers  laid  before  them  ? — I  should  think  by  no  means ;  a  great  number 
of  documents,  such  as  deeds,  statements  of  accounts,  correspondence,  and  the  like, 
are  laid  before  them  for  reference  only.  I  would  say  that  agents  do  not  like  in 
general  to  curtail  documents,  for  fear  of  imputation  by  their  opponents  of  unfair- 
ness or  of  garbling ;  when  there  are  cases,  the  judge  sees  from  them  what  it  is  neces- 
sary for  him  to  read,  and  this  may  often  be  a  paragraph  only  in  a  long  document. 

1998.  Dr.  Lushingtan.}  How  can  th6  judge  know  that  no  other  part  of  the 
document  can  apply  to  the  question  ? — ^The  parties  take  good  care  to  tell  him 
what  he  should  read.  If  there  are  written  pleadings,  he  will  see  from  them, 
and  if  the  pleadings  are  oral^  the  counsel  will  always  point  out  the  papers  necessary 
to  be  read. 

1999.  Do  you  think  that  would  be  sufficient? — I  do  in  the  general  case  ;  of 
course  there  may  be,  and  must  be,  many  cases,  where  papers  are  laid  before  the 
judges  which  they  must  read  entirely. 

2000.  In  pronouncing  an  opinion  upon  a  very  long  deed  of  entail,  would  it  be 
sufficient  for  the  judge  to  take  into  consideration  the  part  only  to  which  the  coun- 
sel on  one  side  or  the  other  referred  ? — That  would  depend  upon  the  nature  of 
the  question ;  there  are  some  cases  where  the  question  arises  upon  a  particular 
clause  only  in  a  deed  of  entail. 

2001.  In  a  deed  of  entail,  can  a  party  pronounce  any  opinion  upon  a  clause 
without  looking  through  the  whole  deed  to  see  that  there  is  nothing  contradictory  ? 
— After  he  has  heard  counsel  upon  the  question  which  arises  on  the  deed  of  entail^ 
I  should  think  that  he  would  have  no  difficulty  in  knowing  whether  it  was  a 
question  of  that  nature  which  required  him  to  look  beyond  the  clause. 

2002.  Suppose  the  counsel  to  be  hurried,  and  not  to  be  able  himself  to  read  the 
deed,  he  would  hardly  be  able  to  tell  the  judges  "  There  is  nothing  in  this  deed 
that  may  not  apply  to  the  question"? — That  is  a  possible  case,  but  I  should  think 
it  an  improbable  one. 

2003.  Do  you  think  the  counsel  are  always  perfectly  masters  of  all  the  docu- 
ments in  the  appendix  ? — They  are, — that  is,  the  counsel  who  have  been  in  the 
case  from  the  beginning  ;  and  I  have  never  known  an  instance  in  my  own  prac- 
tice where  anything  which  is  in  the  papers  that  may  affect  the  decision  of  the 
case  has  escaped  the  notice  of  the  counsel,  the  agents,  and  the  parties. 

2004.  Does  the  court  never  discuss  a  new  point,  or  suggest  new  matter  for  con- 
sideration, when  they  are  adjudicating  a  question  ? — Of  course,  but  it  is  seldom 
from  an  omission  on  the  part  of  the  parties  to  point  out  sufficiently  the  particular 
clauses  in  the  documents  thaf  go  to  the  question ;  there  may  be  many  questions  of 
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law  which  occur  to  the  jadges^  but  it  is  seldom  that  important  parts  of  the  docu-  Mr. 

roents  which  have  been  in  the  hands  of  the  agents  from  the  beginning  have  escaped  •/•  Hunter^  Jan. 
the  observation  of  the  counsel  and  agents.  ^ 

2005.  Upon  the  whole,  would  you  not  prefer,  if  a  judgment  was  to  be  pro-  ®  ^P''^  *^*^* 
nounced  upon  a  case  in  which  your  client  had  a  deep  interest,  that  the  judge 

should  read  the  papers  before  he  pronounced  his  judgment,  rather  than  talce  the 
statement  of  counsel  in  reference  to  them  ?— ^I  would,  certainly. 

2006.  Mr.  Wallace.]  You  are  of  opinion  that  the  judges  cannot  be  too  well 
informed  by  means  of  papers  and  counsel  together? — Certainly  not ;  but  questions 
on  deeds  of  entail  are  peculiar  cases ;  I  do  not  think  that  affects  my  opinion. 

2007.  Sir  W.  Roe."]  Do  you  think  a  deed  being  of  great  importance  in  the  cause> 
a  judge  would  be  justified  in  looking  merely  to  the  extracts  referred  to  in  the 
debate  ? — I  do  ;  1  do  not  think,  for  instance,  the  judges  would  read  the  descrip- 
tions of  the  lands ;  we,  the  agents,  print  the  whole  of  many  documents  solely 
because  we  do  not  like  it  to  be  imputed  that  we  garble  them. 

2008.  Dr.  Lushington.]  I  will  suppose  the  question  to  arise,  whether  an  agree- 
ment is  constituted  by  certain  letters  which  are  exhibited  on  the  one  side  and  the 
other,  must  not  the  whole  of  the  correspondence  in  such  a  case  be  perused  ? — ^Yes; 
the  parties  in  such  a  case  would  tell  the  judges  they  must  read  the  whole,  •  because 
it  is  from  a  purview  of  the  whole  that  they  must  come  to  a  conclusion. 

2009.  Take  the  case  of  a  question  of  title  depending  upon  various  deeds^; 
must  not  all  the  deeds  be  read? — I  should  think  upon  a  question  of  feudal  title, 
Aey  would  never  require  to  read  the  whole  of  the  deeds.  The  objection,  for 
instance,  may  be,  that  you  have  passed  over  a  superiority  or  the  like ;  those  are 
questions  where  the  judges  would  not  require  to  read  all  the  deeds. 

•  2010.  The  judge  may  not  require  to  read  the  deed,  but  the  judge  ought  to  be 
as  much  master  of  the  deed  as  the  counsel ;  the  counsel  would  not,  perhaps,  read 
the  whole  of  the  deed  ? — Certainly ;  and  I  think  the  judge  might  generally  be  so, 
without  reading  nearly  the  whole. 

2011.  Mr.  ^er}tBXii  Jackson^  Would  it  not  be  a  very  unsafe  thing  for  the 
judge  to  take  the  statement  of  counsel  as  to  what  the  import  of  it  was? — Of  course 
it  would ;  what  I  mean  to  state  is  simply  this ;  that  in  cases  where  the  matter  in 
dispute  is  disposed  of  by  vivA  voce  hearing,  and  in  other  cases  where  it  is  disposed 
of  upon  written  cases — from  the  oral  pleading  in  the  one  case,  and  from  the  written 
papers  in  the  other,  the  judge  will  be  very  well  aware  what  it  is  necessary  for  him 
to  do  in  the  particular  cause,  as  to  reading. 

2012.  The  practised  eye,  the  eye  of  a  lawyer  or  a  judge,  would  very  readily 
pass  over  those  parts  of  a  long  instrument  which  were  not  of  importance,  and  fix 
upon  those  parts  which  were  essential,  and  he  would  apply  himself  to  those  parts 
which  were  important,  affecting  the  question  before  him  ? — Yes ;  for  the  very 
purpose  of  enabling  the  judges  to  do  so,  it  is  our  practice  to  put  running  margins 
specifying  each  clause,  so  as  to  show  them  what  the  course  of  the  de^  is,  imd 
they  know  which  of  those  are  merely  technical  clauses,  and  which  it  is  important 
for  them  to  read. 

2013.  Like  the  marginal  notes  in  an  Act  of  Parliament  ? — ^Yes. 

2014.  Mr.  Wallace.']  Is  there  any  other  portion  of  the  duty  devolved  upon  the 
inner  house  judges  of  which  they  might  be  relieved  ? — I  think  a  much  greater 
saving  than  that  which  would  arise  from  the  abandonment  of  previous  reading 
might  be  gained  by  removing  from  the  inner  house,  or  at  least  from  the  whole  of 
the  judges  when  met  to  hear  causes,  the  mass  of  mere  formal  and  routine  business 
which  at  present  occupies  nearly  one  half  of  the  time  of  both  divisions  during  the 
session,  and  fully  one  half,  if  you  include  the  greater  proportion  of  time  that  is 
occupied  towards  the  close  of  each  session.  Those  matters,  I  conceive,  have  con- 
tinued to  be  carried  on  in  the  inner  house  from  the  same  sort  of  notion  which 
caused  all  proceedings  in  sequestration  to  be  retained  there  so  long.  These  last 
are  fully  as  important,  I  should  say  ten  times  more  important,  than  the  appoint* 
ment  of  judiciid  factors;  yet  these  are  now  disposed  of  by  the  lord  ordinary  on  the 
bills.  The  notion  I  allude  to  seems  to  have  been  derived  from  the  times  when 
the  whole  court  used  to  sit  upon  every  case,  and  it  was  supposed  that  a  quorum 
of  the  whole  judges  was  necessary  for  every  judicial  act.  I  do  not  know  why  such 
matters  should  continue  to  load  the  inner-house  rolls,  and  waste  the  time  of  the 
inner-house  judges.  I  may  also  say,  that  I  am  sure  they  would  be  done  at  one  1 
half  the  expense,  and,  in  my  opinion,  with  a  much  more  close  and  effective  super- 
intendence, by  one  lord  ordinary.   In  point  of  fact,  the  real  work  is  very  generially 
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Mr.  done,  even  at  present,  by  the  lords  ordinary ;  that  is  to  say,  the  court  remits  to  the 

/.  Hunter^  Jun.    lord  ordinary  to  inquire  into  the  facts  and  report;  the  lord  ordinary  next  remits  to 
^  an  accountant,  or  to  a  writer  to  the  signet,  if  it  is  a  case  more  fit  for  being  disposed 

6  April  iS40«  ^f  in  tijat  way,  or  to  the  clerk  of  court,  who  reports  to  him,  and  then  his  lordship, 
after  examining  the  proceedings,  reports  to  the  inner  house,  and  we  have  to  go 
there  with  all  those  reports  printed  at  a  great  expense ;  at  each  appearance  in  the 
inner  house  we  require  to  have  counsel  present,  and  to  pay  fees  to  the  counsel ; 
'  in  the  inner  house,  when  we  do  come  mere,  the  general  way  of  dealing  with 
the  matter  is,  that  the  head  of  the  court  asks  the  clerk  if  the  lord  ordinary  has 
reported  that  all  is  right ;  if  he  states  that  he  has,  then  the  prayer  of  the  petition  is 
.  granted ;  the  thing  asked  for  is  done.  Now,  I  have  never  been  able  to  see  why 
that  should  not  be  all  done  by  the  lord  ordinary ;  of  course  I  would  always  sop* 
pose  that  there  should  be  the  power  of  appealing  from  the  judgment  of  tne 
lord  ordinary,  as  there  would  be  in  any  other  case.  Then,  with  reference  to  appli- 
cations that  take  their  rise,  according  to  our  present  forms,  in  the  inner  house, — 
a  party,  for  instance,  petitions  for  recall  of  the  diligence  of  inhibition  or  arrestment 
which  has  been  used  against  him  upon  a  depending  suit ; — he  puts  in  a  printed 
petition  to  the  inner  house,  and  he  offers  to  find  security,  upon  the  diligence  being 
recalled ;  if  the  other  party  is  satisfied  with  the  amount  of  security  offered,  he 
appears,  and  states  that  he  has  no  obiection  to  the  diligence  being  recalled  upoQ> 
those  terms ;  and  that  is  done  by  the  inner  house.  It  might  be  equally  well 
done,  I  should  think,  and  at  infinitely  less  expense,  in  the  outer  house. 

2015*  Would  counsel  suffer  from  the  removal  of  those  proceedings  to  the  outer 
house  ? — I  think  they  would,  but  not  to  one-half  the  extent  that  the  agents  have 
suffered,  and  without  one  word  of  complaint  having  been  heard  from  any  qmrter, 
by  the  changes  which  have  taken  place  as  to  the  forms  of  dib'gence,  and  of  advo- 
cations and  suspensions. 

2016.  Do  you  consider  that  the  inner  house  should  be  as  much  as  possible 
converted  into  a  court  of  review  for  appeals  from  the  lords  ordinary  ? — I  con- 
sider so. 

2017.  Dr.  LushmgtmJ]  Supposing  all  this  business  was  transferred  from  the 
two  divisions  of  the  inner  house  to  the  lords  ordinary,  would  the  present  number 
of  lords  ordinary  be  sufficient  ? — I  do  not  think  at  first  it  would ;  it  would  require 
an  additional  lord  ordinary  for  some  time. 

2018.  Are  you  of  opinion  that  it  would  be  advisable  to  distribute  the  business 
equally  among  the  lords  ordinary  ? — I  would  be  ytrj  loth  to  give  up  the  right  of 
choice. 

2019.  As  long  as  there  is  the  right  of  choice,  the  business  must  accumulate  in 
the  hands  of  some  lords  ordinary,  must  it  not? — Yes, — ^but  I  think  a  middle  course 
might  be  taken,  because  the  evil  is  very  great  at  present ;  it  remedies  itself,  how* 
ever,  to  a  certain  extent,  and  I  do  think  it  operates  as  a  beneficial  check  upon 
Grovemment  in  appointing  judges,  that  the  agents,  counsel  and  parties  should  have 
the  choice  of  lords  ordinary,  bemuse  the  state  of  the  rolls  always  points  out  what 
the  sentiments  of  those  parties  are  as  to  the  particular  merits  of  the  existing  lords 
ordinary.  I  have  made  a  table  of  all  the  new  causes  which  have  come  into  court 
during  the  last  session,  and  the  different  lords  ordinary  before  whom  they  have 
been  brought ;  I  find  that  the  new  defended  causes  which  have  come  before  Lord 
Moncrieff  are  44  in  number ;  before  Lord  Jeffrey,  87  ;  before  Lord  Cockbum,  73 
(Lord  Cockbum  has  no  arrears);  before  Lord  Cuninghame,  224 — it  is  that  I 
allude  to,  when  I  say  that  the  evil  so  far  cures  itself — (Lord  Cuninghame  had  no 
ari^ars  at  the  beginning  of  the  present  session ;  I  dare  say  he  will  have  some  so<ni)  ; 
before  Lord  Murray,  30. 

2020.  For  what  period  is  that? — From  the  1st  of  Novembar  to  the  20th  of 
March  this  year. 

202 1 .  Lord  Cuninghame  is  at  present  the  heaviest  burthened  ? — Yes,  with  new 
causes, — and  I  suppose  we  shall  now  go  to  the  judge  whom  we  consider  next  best. 

2022.  Mr.  Wallace.']  With  regard  to  the  reduction  of  one  inner  chamber, 
would  the  reduction  have  the  effect  of  doubling  the  number  of  appeals  to  the 
single  court  ? — It  would,  in  the  first  instance ;  that  is  to  say,  the  whole  business 
which  goes  to  the  two  courts  at  present,  would  go  to  one ;  the  whole  business, 
I  mean,  which  would  be  left  for  the  inner  house  to  do,  if  the  routine  business  and 
such  matters  as  I  have  spoken  of  were  removed  from  the  inner  house  altogether. 

2023.  Are  you  of  opinion  that  the  inner*«house  could  overtake  all  those  appeals 
without  getting  into  anrear  ? — I  think  they  could,  if  proper  arrangements  were 
made,  and  the  judges  were  to  give  their  cordial  co-operation. 

,  ^2024.  What 
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2024.  What  arrangements  do  you  allude  to  ? — I  would  begin  by  more  than  WTr. 
doubling  the  length  of  the  time  of  sitting  in  court ;  I  would  add  three  hours  to  /•  Hunter,  Jon. 

the  present  average  time  spent  in  court ;  in  the  second  place,  I  consider  that  all  the       "*""; 

time  that  is  lost  by  delay  in  waiting  for  counsel  when  they  are  in  the  other  division  '^"^  ^*^' 
would  be  saved ;  and  thirdly,  I  would  add,  if  it  is  found  to  be  necessary  Twhich  I 

do  not  think  it  would),  one  or  two  months  to  the  length  of  the  session,  which  the 
court  is  authorized  to  do  by  the  Statute  of  2  &  3  Victoria,  chap.  36.  sec.  10. 

2025.  Are  you  quite  satisfied  that  those  arrangements  would  be  such  as  to 
prevent  arrears  ? — The  result  may  be  stated  in  this  way ;  the  two  inner  houses, 
even  with  their  present  brief  sittings,  nearly  half  of  which  is  devoted  to  formal 
business  which  would  be  better  done  elsewhere,  are  more  than  able  to  keep  pace 
with  the  cases  brought  under  review ;  indeed,  they  appear  to  have  some  difficulty 
in  spreading  out  the  business  so  as  to  embrace  the  wnole  period  of  the  sessions ; 
now,  if  you  take  away  the  formal  business,  they  could,  according  to  the  present 
practice,  get  through  nearly  double  the  number  of  cases  ;  if  you  add  three  hours 
to  the  two  now  allowed  for  sitting  in  court,  they  could  hear^  and  consider  these 
cases  more  than  twice  as  well  as  they  now  do ;  but  if  that  were  not  enough,  I 
would  prolong  the  sittings  for  one  or  two  months  a  year,  as  the  business  may 
require,  which  would  add  more  than  one-sixth  or  one*third  respectively  of  farther 
thne  for  hearing  and  disposing  of  cases. 

2026.  Dr.  Lushington.']  In  what  way  do  the  judges  now  ^read  out  the  busi- 
ness ? — 1  observe  that  they  only  put  out  two  cases  a  day  ;  I  believe  there  ate 
one  or  two  instances  only  in  which  more  have  been  put  out ;  many  are  not  long 
cases ;  most  of  them  have  been  a  good  deal  sifted  before  the  lord  ordinary,  and 
I  should  think,  by  their  sitting  even  three  hours,  they  might  put  out  more. 

2027.  If  they  endeavoured  to  spread  out  the  business,  and  make  an  appearance 
of  being  more  occupied  than  they  really  were,  might  they  not  do  it  by  sitting  and 
and  hearing  counsel  more  fully  than  they  do  ? — Of  course,  if  the  judges  had 
wished  to  sit  longer  in  court  they  could ;  but  the  habit  has  been  very  lon^  preva- 
lent with  .us  of  having  very  little  done  by  the  inner-house  in  court,  and  I  do  not 
think  we  have  yet  got  over  it ;  I  do  not  attribute  any  blame  to  the  judges. 

2028.  Mr.  Serjeant  Jackson.]  When  you  used  the  words  ^*  spreading  out  the 
business,"  do  you  mean  to  convey  that  the  judges  wish  to  have  it  believed  that 
they  have  more  business  than  they  really  have  ? — By  no  means ;  what  I  mean  is 
simply  this,  that  they  might  put  out  more  cases,  and  would  put  out  more  cases  in 
the  day,  if  they  thought  there  was  any  necessity  for  it  On  looking  at  the 
amount  of  business  which  they  have  to  get  through,  if  they  found  they  could  not 
get  through  what  they  had  to  do  without  putting  out  three  cases  a  day,  I  think 
they  would  put  out  three  cases  a  day;  I  find  they  put  out  only  two ;  I  may  be 
wrong,  but  my  impression  is,  that  Uieir  reason  for  putting  out  only  two  is,  that 
that  will  be  sufficient  to  enable  them  to  get  through  the  business. 

2029.  Do  you  imagine  that  it  would  oe  an  improvement  upon  the  present  mode 
of  doing  business  in  Scotland,  to  have  all  the  causes  enrolled  in  the  list,  to  go 
through  them  in  their  order,  and  to  expect  that  the  counsel  and  parties  should  be 
ready  in  the  causes  to  which  they  might  arrive  in  the  course  of  the  day's  business  ? 
— I  think,  to  a  great  extent^  that  might  be  done,  though  not  to  such  extent  as 
to  leave  it  entirely  doubtful  when  the  cases  might  be  callra ; — ^bvt  I  think  it  would 
be  desirable  that  a  few  more  causes  should  be  set  down^  ev«i  though  they  might 
possibly  not  be  reached,  and  in  that  way  the  counsel  would  mjBrely  require  to  be 
prepared  two  or  three  days  earlier  than  is  at  presait  necessary. 

2030.  It  frequently  happens,  from  the  practice  t>f  putting  out  two  causes  for 
the  day,  that  those  causes  turning  out  short  or  going  o£f  the  court  is  necessarily 
obliged  to  rise  at  an  inconveniently  early  hour  ? — I  have  had  experience  of  that 
m3rself  upon  three  different  occasions  in  the  course  of  last  session,  when,  from  the 
absence  of  the  seniors  in  the  other  divisicms,  we  could  not  go  on ;  the  juniors  were 
tmwilling  to  go  on,  because  the  cases  were  cases  of  some  difficulty,  and  the 
seniors  were  desirous  of  addressing  the  court  upon  them ;  the  result  was,  in  two 
out  of  three  of  those  instances,  the  court  was  obliged  to  rise  earlier  than  it  would 
have  done,  and  the  cases  were  thrown  off  for  some  weeks. 

2031.  Supposing  the  counsel  were  in  attendance,  from  the  cause  involving  a 
narrow  question,  not  calculated  to  take  much  time  in  debate,  might  it  not  hap* 
pen,  from  the  circumstance  of  two  causes  only  being  put  in  the  list,  that  the 
court  would  have  to  rise  earlier  ? — Yes,  they  frequently  rise  much  earlier  than 
tbey  themselves  have  anticipated. 

0.45.  X  4  2032.  Then 
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•  Mr.  ,  2032.  Then  it  would  be  a  manifest  improvement  and  tend  very  much  to  ex- 

J.  Hunter^  Jun.    pedite  the  despatch  of  business  in  the  Scotch  courts,  if  the  judges  were  to  make  out 

; — ~       the  day  lists  consisting  of  a  greater  number  of  causes  ? — Yes ;  but  I  would  not  say 

6  April  1840.     ^Yi^t  that  should  be  carried  indefinitely ;  not  more  than  one  or  two  should  be  pat 
out  beyond  those  that  might  in  ordinary  circumstances  be  expected  to  be  heard. 

2033.  1°  ordinary  circumstances,  one  day  with  another,  what  number  of  causes 
would  the  judges  dispose  of,  suppose  they  sat  in  court  four  hours  a  day? — I  think 
four  hours  would  be  too  short  a  time. 

2034.  Suppose  they  sat  five  hours  a  day  ;  how  many  causes  do  you  think  they 
cohld  dispose  of  upon  the  average,  taking  one  cause  with  another  ? — My  impres- 
sion is  that  they  might  get  through  double  the  number  of  causes  which  they  hear 
at  present ;  and  I  shoula  say  a  great  deal  more,  if  they  are  only  to  hear  them  as 
they  do  at  present. 

2035.  Sir  fF.  Rae.]  You  think  that  they  do  not  hear  the  counsel  sufficiently  at 
present  ? — 1  do. 

2036.  Supposing»them  to  have  the  same  business  that  they  have  now,  what 
length  of  time  do  you  think  they  ought  to  occupy  in  court  in  hearing  cases  ? — 
I  think  about  double  the  time  in  general  would  be  sufficient ;  they  might  hear 
counsel  at  a  satisfactory  length  by  sitting  four  hours  instead  of  two. 

2037.  With  the  present  business  you  think  they  ought  to  sit  four  hours  ? — I 
do,  including  in  that  the  formal  business  ;  if  the  formal  business  were  taken  away, 
I  think  they  might  get  through  the  present  business  and  hear  counsel  satisfac- 
torily by  sitting  three  hours  a  day.. 

2038.  Then  suppose  one  division  to  take  the  business  of  both  courts,  they  would 
have  to  sit  six  hours  a  day  ? — Yes,  they  would  have  to  sit  six  hours  a  day  upon 
some  occasions,  and  I  should  say  six  hours  a  day  should  be  the  understood  time. 

2039.  That  would  lead  to  the  court  sitting  till  five  in  the  afternoon ;  would  that 
be  convenient  to  the  bar  of  Scotland? — I  am  sure  it  would  be  more  satisfactory 
to  the  public  than  the  present  system ;  there  might  be  some  slight  inconvenience 
felt,  I  have  no  doubt. 

2040.  You  think  that  the  judges  sitting  six  hours  a  day,  having  to  dispose  of 
those  causes,  would  be  qualified  at  night  to  read  the  papers.^ — ^The  lords  ordinary 
very  frequently  sit  six  hours  a  day,  and  I  have  read,  from  the  evidence  of  the 
Dean  of  Faculty,  a  paragraph  in  which  he  states  that  they  have  a  great  deal  more 
reading  than  the  judges  of  the  inner  house. 

2041.  Are  not  the  judges  of  the  outer  house  younger  men  in  point  of  age  than 
those  of  the  inner  house  ? — ^Yes. 

2042.  Do  you  make  no  allowance  for  that? — ^There  must  be  an  allowance  made, 
but  I  should  suppose  a  judg^  must  be  always  taken  to  be  able-bodied  enough  to 
go  through  his  work. 

2043.  To  an  extent  of  duty,  such  as  you  have  mentioned  now,  sitting  six  hours 
a  day  and  studying  the  papers  at  night  ?— I  may  have  exaggerated  a  little  in  say- 
ing six  hours  a  day,  but  my  impression  of  the  matter  I  will  now  state  to  the  Com- 
mittee :  supposing  there  were  five  lords  ordinary  for  deciding  causes,  I  find  from 
the  evidence  given  by  Lord  Jeffirey  before  the  Committee  upon  the  Judges'  Salaries^ 
that  Lord  Jeffrey  states  the  number  of  judgpotients  of  the  lords  ordinary  that  are 
acquiesced  in  as  amounting  to  more  than  one-half,  and  my  own  impression  is  that 
the  average  of  cases  finally  decided  in  the  outer  house  for  the  last  five  years  would 
now  considerably  exceed  one-half  of  the  whole  litigated  causes;  I  am  also  of  opinion 
that  the  average  would  go  on  increasing  to  a  considerable  extent  further,  supposing 
the  new  arrangements  to  which  I  have  alluded  were  carried  into  effect;  first,  because 
the  lords  ordinary  would  have  it  in  their  power  to  devote  more  time  to  the  consi- 
deration of  their  cases ;  secondly,  because  I  find  from  the  reports  that  a  very 

great  proportion  of  the  cases  decided  since  the  passing  of  the  Judicature  Act 
ave  been  questions  regarding  the  forms  of  process,  almost  all  of  which  were  at 
first  appealed  to  the  inner  house;  I  may  mention  that  there  are  1,300  decisions 
on  points  of  form  reported  between  1815  and  1834,  being  18  years  ;  there  were, 
of  course,  many  others  which  it  was  not  thought  necessary  to  report. 

2044.  Dr.  Lushington.']  Have  you  compared  it  with  the  number  of  decisions 
on  points  of  form  in  the  18  years  that  preceded  it? — I  have  not,  but  they  were 
very  few  in  number  in  comparison ;  the  1,300  would  afford  about  one  case  for  each 
two  days  during  the  18  years  referred  to;  those  questions  are  of  coucse  daily 
diminishing  in  number,  and  must  ultimately  nearly  disappear,  as  the  forms  b^me 
better  understood,  and  more  fixed  by  practice;  it  must  not  be  overlooked,  besides, 

fcat 


Digitized  by 


Googl(^ 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.     169 

that  in  a  number  of  cases  the  questions  at  issue  between  the  parties  are  much  Mr. 

simphfied,  and  greatly  narrowed,  by  the  sifting  which  they  undergo  before  the     *^«  tluMter^  Jun. 

lord  ordinary,  so  that  it  most  frequently  happens  that  a  few  only  out  of  a  great  ; 

many  points  that  have  formed  the  subject  of  discussion  before  the  lord  ordinary      ^^P"*  *®40* 

come  to  be  mooted  in  the  inner  house ;  in  this  way  it  would  but  rarely  occur 

that  the  same  length  of  discussion  would  be  requisite  for  the  disposal  of  a  case 

in  the  inner  house  which  it  might  properly  and  necessarily  have  undergone  in  the 

outer ;  supposing  there  were  five  lords  ordinary  (I  think  four  would  soon  be  suffi- 

cient)  for  hearing  and  disposing  of  litigated  cases,  and  one  half  of  the  ca<ses 

disposed  of  by  them  were  to  be  appealed  to  the  inner  house,  I  cannot  doubt,  when 

it  is  taken  into  view  how  many  of  those  would  be  cleared  of  apparent  difficulties, 

and  reduced  to  a  more  manageable  compass  by  the  labours  of  the  lord  ordinary, 

that,  supposing  a  cordial  co-operation  on  the  part  of  the  judges,  the  whole  might 

be  got  through,  without  the  risk  of  any  permanent  arrear,  by  one  chamber  of  review. 

2045.  Mr*  Serjeani  Jack8(m.'\  Do  I  understand  you  rightly  as  stating  that  at 

E resent  the  ordinary  time  occupied  by  the  lords  ordinary  in  the  despatch  of  public 
usiness  is  about  six  hours  ? — ^lliey  sit  generally  five  and  often  six ;  I  have  often 
known  of  their  sitting  for  six  hours ;  some  of  the  lords  ordinary,  in  particular,  who 
are  pressed  by  arrears,  frequently  sit  six  hours. 

2046.  Is  the  pressure  upon  certain  judges  always  upon  the  same  judges,  or  has 
it  been  a  fluctuating  run  upon  particular  judges  ? — Of  late  years  the  pressure  has 
rather  been  heavier  upon  some  judges  than  upon  others. 

2047.  It  has  varied  at  times  r — Unquestionably. 

2048.  Mr.  IVallaceJ]  You  have  spoken  of  several  leading  counsel ;  how  many 
leading  counsel  do  you  consider  there  are  at  the  Scotch  bar? — Now  that  we  have 
lost  the  Lord  Advocate,  who  is,  I  am  sorry  to  say,  very  seldom  among  us,  I  think 
there  are  about  four  decided  leaders. 

2049.  You  state  there  are  six  courts  which  meet  on  the  same  days,  and  sit 
during  part  of  the  day  at  the  same  hour? — ^There  are  four  of  the  five  lords  ordi- 
nary, who  sit  everv  day,  and  the  two  inner  houses. 

2050.  So  that  there  is  not  a  leading  counsel  for  each  court  ? — There  are  two  or 
three  counsel,  who  are  rising  gradually  and  will  soon  be  taken  in  as  leaders ;  as  we 
find  we  cannot  secure  those  who  are  leaders  at  present,  that  must  gradually  take 
place. 

2051.  So  that  the  number  of  leading  counsel  runs  something  between  five  and 
seven  at  present,  including  the  Lord  Advocate  ? — Yes,  I  should  say  so, 

2052.  How  many  well-employed  counsel  may  there  be  at  the  bar  ? — If  I  should 
say  between  20  and  30, 1  should  be  giving  large  measure. 

2053.  I^  ^^^^  independently  of  the  leading  counsel  ? — No ;  I  was  including  them^ 

2054.  Questions  have  been  asked  of  you  several  times,  with  respect  to  what 

}rou  propose  to  do  with  the  mass  of  the  formal  business  which  you  have  recapitu- 
ated;  have  you  stated  distinctly  your  views  as  to  how  it  should  be  disposed  of? 
— Not  quite.  I  think  the  proper  course  would  be,  that  one  of  the  lords  ordinary 
(an  additional  one  would  I  think  be  necessary  in  the  first  instance)  should  be  ap- 
pointed, before  whom  all  incidental  applications  and  formal  proceedings  should  be 
Drought ;  and  as  this  would  not  nearly  occupy  all  his  time,  I  think  he  should  also 
superintend  the  preparation  of  causes  for  discussion  and  trial,  and  hear  at  cham- 
bers all  incidental  motions  arising  in  the  course  of  the  preparatory  proceedings, 
which  the  clerks  or  the  agents  could  not  satisfactorily  arrange  or  dispose  of. 

2055.  Do  you  think  one  additional  lord  ordinary  would  be  sufficient  for  all  that 
business? — I  do;  and  in  course  of  time  I  think  a  great  part  of  that  businsss  might 
be  worked  off;  that  is  to  say,  that  the  lord  ordinary  might  gradually  relieve  him- 
self of  a  great  deal  of  the  procedure  in  the  preparation  of  causes,  by  leaving  it  to 
the  parties  and  their  counsel  to  settle  the  statements  and  the  pleas. 

2056.  Do  you  consider  that  it  would  be  an  advantage  to  nave  cases  prepared 
by  one  judge  rather  than  by  judges  who  are  eventually  to  dispose  of  them  ?  —I 
do ;  I  think  it  would  produce  much  greater  uniformity  in  the  mode  of  framing 
records.  It  would  gradually  lead  to  greater  correctness  in  point  of  pleading,  and 
in  process  of  time  it  would  enable  the  judge  to  realize  the  views  of  the  Law  Com- 
missioners, by  leaving  the  framing  of  the  records  pretty  much  in  the  hands  of  the 
parties  and  their  counsel ;  but  I  would  say,  further,  that  my  own  impression  is  that  it 
is  much  better  that  the  judge  who  is  to  decide  a  cause  should  see  and  hear  nothing 
of  it  till  the  statements  and  the  pleas  of  the  parties  are  complete; — otherwise  he  is 
apt  to  be  biassed  by  impressions  taken  up  at  early  stages  01  the  cause,  which  may 
be  quite  erroneous,  and  must  often  be  extremely  injurious  to  the  parties.  All  that 
18  necessary  in  this  respect  to  the  right  decision  of  a  cause  seems  to^  be  that  the 
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Mr.  record  should  be  correctly  framed,  and  this  object,  in  my  opinion,  would  be  much 

J,  Hunter,  Jun.    better  secured  by  having  one  judge  to  superintend  the  preparation  of  all  the 

**'  records  than  by  leaving  them  in  the  hands  of  a  variety  of  judges. 

I)  April  1840.  ^057.  Do  you  think  it  would  also  be  an  advantage  to  have  all  the  formal  and 

routine  business  to  which  you  have  spoken  done  by  one  judge  ? — I  do ;  in  point 

of  fact  at  present  the  routine  business  of  the  inner  houses  is  done  by  the  heads  of 

the  respective  chambers,  that  is,  by  one  judge  in  each  division;  and  by  transferring 

it  to  the  lord  ordinary  we  should  get  an  uniformity  of  practice,  which  does  not  exist 

at  present ;  I  think,  moreover,  that  the  superintendence  and  check  would  be  much 

more  eiflfective. 

2058.  Do  you  think  it  would  be  desirable  that  the  junior  lord  ordinary  should 
be  confined  to  the  preparation  of  records  ?^I  think  it  would  be  a  good  school  in 
which  to  familiarise  him  at  the  outset  with  matters  of  form,  of  which  sometimes 
judges  at  first  are  not  fully  cognizant. 

2059.  Dr.  Ltishington.]  Do  you  think  that  the  junior  lord  ordinary  should  never 
decide  a  case? — 1  think  it  would  be  an  advantage  perhaps  that  he  should  be  called 
in  in  case  of  eauality. 

'  2060.  Sir  W.  Rae.]  Do  you  think  it  would  be  desirable  that  the  youngest  lord 
ordinary  should  be  csdled  into  the  inner  house  to  decide  a  case,  rather  than  the 
senior  lord  ordinary  ? — No  person  should  be  appointed  a  lord  ordinary  who  was 
not  competent  to  deal  with  a  question  of  law. 

2061  •  Do  you  not  think  experience  so  important  that  a  senior  lord  ordinary 
would  be  better  than  a  junior  }—  I  do  not  know  that  it  is  necessary  to  call  in  any 
lord  ordinary  when  you  have  one  in  the  outer  house  deciding  the  case,  but  if  a 
judge  was  competent  to  decide  a  case  in  the  outer  house,  I  should  think  him  com- 
petent to  decide  it  in  the  inner  house,  especially  after  it  had  undergone  a  great 
deal  of  previous  sifting. 

2062.  Do  vou  think  that  would  be  a  more  satisfactory  i%ay  of  disposing  of  the 
case  than  if  the  opinions  of  the  whole  judges  were  taken? — In  those  cases  there  is  so 
much  difference  of  opinion  that  we  are  more  disposed  to  recommend  appeals  than 
we  should  be  if  the  number  of  judges  was  smaller,  and  there  were  more  unanimity. 

2063.  Do  you  think  that  where  the  court  was  equally  divided  in  opinion,  and 
the  junior  lord  ordinary  was  called  in  to  make  a  majority  on  one  side,  that  that 
would  more  satisfy  the  parties  than  the  present  practice,  where  one  division  of  the 
court  is  called  in  ? — I  do  not  think  the  number  of  appeals  would  be  increased  ;  as 
to  its  being  more  satisfactory  to  the  public,  I  cannot  answer  that,  there  being  no 
experience  as  yet  on  that  point;  but  the  present  mode  is  not  satisfactory  to  litigants; 
it  takes  up  a  great  deal  of  time.  I  may  state  that  I  had  a  case  in  which  a  hearing 
in  presence  was  ordered  ;  it  took  up  several  days  to  hear  it,  and  we  had  a  delay  of 
ten  months  before  we  got  the  opinion  of  the  consulted  judges ;  I  cannot  speak  with 
perfect  precision,  but  I  think  I  understate  it  when  I  say  it  was  fourteen  months 
from  the  date  of  the  hearing  before  the  case  was  finally  disposed  of. 

2064.  What  is  the  name  of  that  case  ? — Mackintosh's  trustees  against  Hamilton 
and  his  creditors ;  it  was  a  case  of  legilim. 

2065.  Mr.  Wallace.']  Should  not  a  great  proportion  of  the  incidental  applica- 
tions to  which  you  have  adverted,  such  as  those  for  the  appointment  and  recall  of 
factors  and  curators,  be  made  competent  in  the  time  of  the  vacation  ? — I  have 
known  very  great  inconvenience  and  loss  sustained  to  the  public  in  those  matters, 
by  waiting  till  the  court  met;  I  think,  at  all  events,  there  should  be  the  power  of 
making  interim  appointments,  if  there  is  any  ground  for  putting  off*  the  permanent 
appointments  till  session  time,  which  I  cannot  see  any  reason  for  doing. 

2066.  Do  you  consider,  if  the  plan  proposed  by  the  Law  Commissioners  were 
earried  into  effect,  and  if  the  improvements  to  which  you  have  adverted  in  hearing 
and  disposing  of  cases  before  the  lords  ordinary  and  the  inner  houses  were  to  take 
place,  a  very  considerable  increase  in  the  business  of  the  Court  of  Session  might 
be  anticipated  ? — I  do. 

2067.  Might  not  the  increase  be  such  as  to  render  it  impossible  for  one  court  to 
get  through  the  business? — I  do  not  think  there  is  much  likelihood  of  that.  The 
increase  that  I  would  anticipate  would  chiefly  arise  from  the  judgments  of  inferior 
tourts  being  brought  more  frequently  under  the  review  of  the  Court  of  Session, 
and  in  far  the  greater  number  of  these  cases  the  parties  would,  as  they  do  at 
present,  rest  satisfied  with  the  judgment  of  the  lord  ordinary. 

2068.  Sir  W.  Jiae.]  Why  should  it  be   desired   that  more  cases  should  be 
brought  from  the  inferior  courts  to  the  Court  of  Session  ? — I  think,  where  a  party  is 
dissatisfied  with  the  judgment  of  an  inferior  judge,  there  should  be  rather  faci- 
lities 
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Uties  given  than  otherwise  for  his  going  to  a  higher  tribunal  if  he  thinks  his  case  Mf. 

is  of  sufficient  importance  to  warrant  that.  .  ^'  Hunter,  3m. 

2069.  What  facility  would  he  have  hereafter  that  he  has  not  at  present  ? —       ^ 

There  is  not  at  present,  I  think,  the  same  confidence  in  the  result  of  an  appeal  to  the  ^^   *  ^' 

Court  of  Session  that  there  would  be  if  the  business  was  conducted  in  such  a  form 

as  I  have  humbly  suggested ;  of  course,  my  opinion  goes  only  for  what  it  is 

worth ;  but  I  do  think,  that  the  delay  which  takes  place  before  the  lords  ordinary, 

— the  uncertainty  which  a  party  now  experiences  as  to  when  his  case  may  come 

on,   the  impossibility  of  his  being  ever  informed  when  he  may  come  up  to  hear  it 

himself,  and  the  expense — (all  these  circumstances  together) — prevent  a  great 

many  judgments  of  the  inferior  courts  being  brought  under  review  that  would 

otherwise  be  brought,  and  would  be  brought,  I  think,  with  advantage  to  the  public. 

2070.  You  do  not  think  there  is  any  advantage  in  the  parties  acquiescing  in  the 
judgment  of  the  sheriflf? — I  think  there  may  be  an  advantage,  but  I  think  that  acqui- 
escence may  arise  from  causes  which,  instead  of  being  advantageous,  are  disadvan- 
tageous. I  think,  if  a  party  is  prevented  from  bringing  his  case  to  the  Court  of 
Session  from  a  mere  dread  of  delay  and  expense,  which  could  be  avoided,  it  would 
be  desirable  that  the  party  should  have  an  opportunity  of  having  his  case  disposed 
of  in  the  Supreme  Court  should  he  wish  it. 

2071.  Your  remedy,  you  think,  will  secure  both  against  delay  and  expense? — 
I  do. 

2072.  Chairman,']  What  proportion  of  the  cases  have  you  known  to  be  brought 
to  the  Court  of  Session  from  the  sheriff-substitute  without  passing  through  the 
hands  of  the  sheriff-depute  ? — 1  would  say  that  my  impression  is,  that  I  never 
knew  of  any  such  cases, — for  this  reason,  that  I  am  sure  if  a  case  had  been  sent  to 
me  in  that  situation,  and  if  the  time  had  not  expired,  I  should  send  it  back  to  the 
country  with  a  recommendation  that  the  party  snould  appeal  to  the  sheriff-depute. 
That  may  be  done  without  expense. 

2073.  You  consider  that  it  would  be  the  ordinary  course  of  practice,  that  be- 
fore the  appeal  is  taken  to  the  lord  ordinary,  the  case  should  be  submitted  to  the 
sheriff-depute  ?— Unquestionably. 

2074.  Mr.  Wallace^]  Is  the  practice  of  sending  cases  for  the  consideration  of 
the  whole  court  productive  of  much  delay  ? — I  think  it  is. 

2075.  Is  it  frequently  resorted  to  now? — It  has  been  more  frequently  done  of  late, 
and  in  order  to  show  the  sense  of  our  profession  upon  that,  I  may  read  the  following 
extract  from  the  minutes  of  a  meeting  of  the  Society  of  Writers  to  the  Signet  held 
on  the  6th  of  February,  in  which  they  state,  "  By  reducing  the  number  of  judges 
to  12,  it  may  happen,  in  those  cases  in  which  'all  the  judges  are  consulted,  of  late 
of  frequent  occurrence^  that  there  may  be  an  equality  of  votes  without  any  law  to 
regulate  what  may  take  place  in  such  an  event."  I  merely  read  that  to  show 
that  there  is  a  sense  in  our  profession  that  the  practice  is  increasing. 

2076.  Chairman.']  That  document  to  which  you  have  alluded,  emanated  from  a 
meeting  of  the  profession  to  protest  against  the  reduction  of  the  number  of  the 
judges  ? — Yes. 

2077.  Was  that  feeling  unanimous  i — 1  believe  the  feeling  of  those  who  stayed 
was  unanimous. 

2078.  There  was  no  division  at  the  meeting? — I  understand  not;  but  I  was 
not  there  at  the  conclusion  of  the  meeting. 

2079.  ^^-  Wallace.]  Please  to  put  in  the  document — [The  Witness  delivered  in 
the  same. — Vide  Appendix;  (G.)] 

2080.  Supposing  the  lords  ordinary  to  be  relieved  of  the  preparation  of  causes, 
and  of  all  motions  connected  with  it,  what  saving  of  time  do  you  think  that 
would  effect  r — From  a  table  I  have  made  out  showing  the  number  of  motions 
called  by  each  of  the  lords  ordinary  on  the  first  day  he  sits  in  court  for  the  week, 
it  appears  that  the  average  number  before  each  lord  ordinary  is  about  100 ;  I  may 
state,  that  for  those  18  first  days  of  the  week  for  each  lord  ordinary,  the  number 
is  1,801,  which  allows  100  cases  a  day  for  the  whole ;  this  would  be  rather  too  large 
an  average  for  every  day,  as  there  are  always  more  motions  on  the  first  day  of  the 
week  than  on  any  other  ;  I  would  state  the  total  average  per  day  at  80,  being 
20  for  each  lord  ordinary ;  20  motions,  on  the  average,  will  occupy  about  an  hour, 
80  that  there  would  be  a  saving  of  time  to  each  of  the  lords  ordinary  of  an  hour 
a  day ;  of  course,  to  some  of  the  lords  ordinary,  the  saving  of  time  would  be 
much  greater  than  to  others,  indeed  more  than  twice  as  great ;  the  lords  ordinary 
at  present  sit  107  days  a  year,  for  four  or  five  hours  a  day,  so  that  the  saving  would 
be.  equivalent  to  an  extension  of  the  session  for  considerably  more  than  six 
weeks  ;  six  weeks,  if  four  hours  a  day  be  taken  as  the  average ; — proportionably — 
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ivir.  more  if  th€  average  time  of  sitting  is  stated,  as  I  believe  it  will  be  more  correctly 

J.  Hunter^  Jon.    stated,  at  five  hours. 

— ' "  2081.  Do  you  consider  the  profession  to  which  you  belong,  from  personal  prac- 

6  April  1840.  ji^g  i^  ^|jg  courts,  have  their  attention  more  called  to  the  routine  and  formal  mat- 
ters than  gentlemen  of  the  bar? — I  believe  those  agents  who  personallv  superintend 
the  conduct  of  their  cases  in  court,  without  leaving  them,  as  many  who  have  large 
businesses  do,  to  clerks,  are  in  general  very  well  informed  upon  matters  of  form. 

2082.  Is  the  Committee  to  understand  you  are  of  opinion  that  the  profession 
to  which  you  belong,  solicitors  and  writers  to  the  signet,  have  their  attention 
more  called  to  mere  formal  matters  than  advocates  probably  have? — Necessarily  so. 

2083.  Chairman.']  It  is  the  duty  of  the  agent  to  attend  to  the  technicalities  i 
— Yes,  and  we  are  responsible  for  due  attention  to  them. 

2084.  Mr.  Wallace.]  Is  it  not  much  more  likely  that  you  should  hear  com- 
plaints of  delay,  expense  and  dissatisfaction  than  tne  gentlemen  of  the  bar  ? — 
Yes,  particularly  when  these  arise  from  want  of  counsel,  for  they  do  not  expe* 
rience  either  loss  or  inconvenience  from  their  absence  in  cases  in  which  they  may 
have  been  instructed,  but  to  which  they  cannot  attend  from  being  engaged  elsewhere. 

2085.  But,  generally  speaking,  counsel  do  not  come  into  contact  with  clients ; 
is  it  not  the  profession  to  which  you  belong  who  must  take  the  consequence  of  any 
fault-finding  which  there  may  be  with  the  court  ? — Yes,  that  is  our  painful  posi- 
tion. 

2086.  Mr.  Serjeant  Jackson.^  You  expressed  an  opinion  that  dissatisfaction 
was  produced  among  the  suitors  in  Scotland  from  having  two  co-ordinate  courts ; 
do  you  not  conceive  that  there  are  countervailing  advantages  arising  from  that 
arrangement? — T  should  have  said  so  ^priori,  but  I  do  not  think  in  experience  it 
has  turned  out  so  ;  one  would  have  supposed  that  there  might  have  been  a  certain 
check,  and  there  is  this  advantage  in  two  courts, — there  is  a  choice,  which  we  in 
Scotland  are  rather  fond  of. 

2087.  The  suitor  has  a  choice  to  which  of  those  divisions  he  will  take  his 
cause  ? — ^Yes,  he  has  a  choice  at  the  outset,  both  as  to  the  lord  ordinary  and  as 
to  the  division. 

2088.  Would  not  the  defender,  if  he  were  prejudiced  in  his  opinion,  or  in  the 
opinion  of  his  advocate,  by  the  decision  of  the  lord  ordinary,  have  a  choice  ? — 
No ;  the  pursuer  has  the  exclusive  choice,  both  as  to  the  lord  ordinary  and  as  to 
the  inner  nouse. 

2089.  If  the  defender  is  dissatisfied  with  the  decision  below,  he  must  go  to 
that  division  that  is  chosen  by  the  pursuer  ? — ^Yes. 

2090.  Do  not  you  think  that  the  law  of  Scotland  upon  difficult  points  is  likely 
to  be  more  satisfactorily  settled  by  judicial  decision,  in  consequence  of  having 
two  divisions  of  the  inner  chamber  instead  of  one? — I  do  not  think  it  has  been 
found  so ;  indeed,  my  opinion  is  the  other  way,  from  the  experience  of  the  last 
30  years. 

2091.  Is  the  cause  of  that  opinion  that  they  come  to  different  conclusions? — 
Yes ;  for  instance,  when  we  are  bringing  a  case,  we  often  talk  with  our  counsel  as  to 
which  of  the  divisions  we  shall  bring  it  before,  and  it  is  frequently  said  that  you 
are  much  safer  in  the  first  division,  with  questions  of  a  particular  kind,  where 
they  are  known  to  have  taken  up  different  views  from  the  judges  of  the  second 
division ;  I  would  say,  having  some  experience  in  questions  of  entail,  that  at  one 
time  we  considered  we  had  a  better  chance  of  breaking  an  entail  in  one  divi- 
sion than  in  the  other. 

2092.  But  the  judges  of  each  of  those  divisions  are  conscious  that  similar  ques- 
tions may  come  before  the  other  division  to  those  which  come  before  them  ? — Yes. 

2093.  With  men  acting  upon  the  motives  that  commonly  influence  mankind, 
do  not  you  think  that  that  would  induce  them  to  be  more  cautious  and  deliberate 
in  considering  the  judgments  and  the  grounds  of  those  judgments,  reflecting  that 
similar  questions  will  come  under  the  judgment  of  able  men  in  another  court? — 
A  prioriy  one  would  think  so ;  but  I  think  in  points  relating  to  the  mixed  mass  of 
human  affairs,  experience  is  the  only  safe  guide  to  take ;  and  as  experience  has 
not  led  to  such  a  result,  I  would  not  act  upon  a  mere  abstract  notion  which  was 
found  to  have  been  incorrect  in  the  only  instance  we  have  had  of  its  practical 
operation. 

2094.  Would  not  difficult  questions  of  law  be  likely  to  be  more  fully  invesli- 
gated  by  having  the  minds  of  two  sets  of  judges  applied  to  those  questions  from 
tin^  to  time,  and  examining  and  sifting  the  ground  upon  which  judgments  ought 
to  be  formed  ? — No  doubt  the  greater  the  number  of  minds  applied  to  the  discqs- 
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sion  of  any  question,  the  roore  likely  it  would  lead  to  uniformity  of  opinion  in  Mr. 

mankind  at  large ;  I  think,  as  to  all  questions,  the  more  they  are  investigated  the     ^'  Hunter,  Jub. 

more  probable  it  is  that  we  shall  come  to  the  truth ;  but  I  do  not  understand  that      " 

the  question  relates  to  the  mere  number  of  judges  who  are  to  give  their  opinions      ^  ^P"*  *®^®' 

upon  the  cases  that  come  before  them,  but  to  the  circumstance  of  there  being  two 

courts ;  now  as  those  courts  are  co-ordinate,  and  their  judgments,  when  they  may 

be  conflicting,  do  not  come  into  collision  so  as  to  prevent  their  being  carried  into 

effect  in  any  way,  I  think  that  there  has  been  no  such  collision  of  one  division  with 

the  other  as  to  have  created  any  advantage  in  point  of  uniformity. 

2095.  You  are  aware  that  the  proceedings  before  each  of  those  divisions  are 
Reported,  and  the  judges  of  the  one  division  have  an  opportunity  of  seeing  what 
has  passed  before  the  judges  of  the  other  division  ? — No  doubt. 

2096.  Is  not  that  a  great  advantage  ? — I  would  say  that  where  the  course  of 
decision  in  any  particular  class  of  cases  has  been  one  way  in  one  division  and 
another  way  in  the  other,  the  judges  are  not  apt  to  give  up  their  respective  opinions, 
but  that  they  generally  wait  till  a  decision  shall  have  taken  place  in  the  House  of 
Lords  to  see  which  of  the  opinions  is  there  held  to  be  the  sound  one. 

2097.  Has  there  been  no  instance  of  the  judges  of  one  division  conforming  their 
decisions  to  the  opinions  of  the  other? — There  is  no  case  that  I  know  of,  of  the 
judges  of  one  division  having  changed  their  opinions  merely  because  the  judges 
of  the  other  division  held  different  opinions  from  them. 

2098.  Is  it  usual  for  the  Scotch  bar  to  quote  in  one  division  the  decisions  of 
the  other  division  ? — Yes. 

2099.  Are  they  not  received  with  respect  by  the  judges  ? — ^Yes ;  but  I  still  say 
that  the  judgment  of  one  division  as  to  a  particular  class  of  cases  (unless  there  should 
be  an  identical  case),  would  not  necessarily  lead  to  the  judges  of  the  other  division 
changing  their  general  view  of  the  law  as  applicable  to  the  class. 

2100.  It  is  difficult  to  get  cases  identical;  but  there  will  be  classes  of  cases 
governed  by  the  same  principle  ;  would  not  candid  men,  presiding  in  those  co- 
ordinate courts,  naturally  be  influenced  by  the  opinions  of  tneir  brethren  ? — As  a 
matter  of  course  they  naturally  would,  to  a  considerable  extent,  be  influenced  by 
a  previous  judgment  of  the  other  division  in  a  case  involving  the  same  principle 
which  arose  for  discussion  in  the  cause  before  them. 

2101.  I  have  not  understood  you  as  impugning  the  conduct  or  disparaging  the 
judges  in  either  division  with  regard  to  probity  and  candour  ? — I  should  be  sorry 
to  do  so. 

2102.  That  being  the  case,  do  not  you  see  that  there  is  a  great  public  advan- 
tage in  having  those  two  bodies  of  judges  applying  their  minds  from  time  to  time 
in  deciding  analogous  cases,  each  borrowing  from  the  other  tribunal  materials  for 
mature  deliberation  in  the  discussion  and  examination  of  principles  of  law  ? — 
I  repeat  that  I  do  not  think  that  result  has  taken  place  in  practice. 

2103.  Do  not  you  see  that  there  must  be  a  great  public  advantage  in  that? — 
I  think  the  result  has  been  disadvantageous  to  the  public,  because  we  do  find 
in  practice  that  there  have  been  conflicting  decisions. 

2104.  But  still  are  there  not  great  compensating  advantages  in  settling  the  law 
on  important  points  ? — If  we  had  10  different  courts,  so  far  from  its  being  an  ad-' 
vantage  that  10  different"  sets  of  judges  should  be  applying  their  minds  to  the  vari- 
ous classes  of  cases  that  arise,  it  would  produce  evil  rather  than  good ;  because, 
upon  the  woole,  questions  of  law  are  not  matters  that  minds  of  equal  power  always 
take  the  same  view  of;  and  in  questions  the'  most  essential,  one  court  may  come 
to  one  conclusion^  and  another  court  to  another,  upon  the  same  facts ;  and  it  is 
a  great  advantage  that  we  should  have  an  uniformity  in  the  law^  even  when  the 
original  principle  of  decision  may  have  been  unsound. 

2105.  Chairman.]  You  put  an  extreme  case  when  you  put  the  case  of  10 
courts ;  if  you  confine  yourself  to  the  present  state  of  things,  which  cimnot  be 
altered  but  by  Act  of  Parliament,  do  you  not  consider  it  preferable  to  one  division 
only  existing  ? — Extreme  cases  have  been  put  to  me,  and  I  am  anxious  not  to  give 
an  abstract  opinion  which  is  contradicted  by  my  own  experience. 

2106.  Sir  W,  Rae."]  When  the  divisions  do  differ,  do  they  meet  together  and 
have  a  joint  consultation  so  as  to  prevent  collision? — That  is  the  object,  I  presume, 
of  having  those  hearings  in  presence,  and  of  questions  being  sent  from  one  divi- 
sion to  the  other ;  the  object  in  view  is  to  prevent  conflicting  decisions ;  and  I 
think  that  it  is  one  of  the  disadvantages  of  having  two  courts  that  we  are  obliged 
to  resort  to  that  course  ;  it  takes  up  a  great  deal  of  time,  and  I  do  not  think  that 
having  the  conflicting  opinions  of  13  judges,  as  we  often  find  to  be  the  result,  leads 

0.45-  Y3  to 


Digitized  by 


Google 


174     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

Mr.  to  any  greater  uniformity  or  confidence  on  the  part  of  the  public  than  if  we  had 

J.  HMtUer^  Jum    a  decision  by  only  five  judges  ;  the  judges  are  generally  the  greatest  lawyers  of 
■       their  time,  and  if  we  have  three  out  of  five  judges  with  well-sifted  opinions,  I  do 
6  April  1840.       think  it  is  less  satisfactory  than  if  we  have  13  judges  divided  7  to  6. 

2107.  Dr.  Lushington.]  Do  not  you  think,  when  the  case  has  been  so  referred, 
and  the  opinion  of  the  consulted  judges  taken,  and  it  comes  under  the  considera- 
tion of  the  House  of  Lords,  that  the  House  of  Lords  derive  considerable  advantage 
from  examining  all  those  different  opinions  ? — Most  certainly  ;  but  if  you  look  at 
all  the  cases  where  opinions  have  been  given,  you  will  find,  I  think,  that  there 
has  not  been  a  greater  number  of  separate  opinions  given  at  length  than  if  each  of 
five  judges  were  to  give  his  opinion  separately  ;  generally  one  judge  states  that 
he  coincides  with  certain  others. 

2108.  What  do  you  say  to  the  Auchterarder  case? — That  was  a  case  sui 
generisj  involving  constitutional  questions  of  great  national  importance. 

2109.  But  there  have  been  upon  entail  questions  opinions  of  consulted  judges, 
nearly  every  one  of  them  of  considerable  length  ? — Cases  have  been  very  rare  in 
which  there  were  not  two  or  three  judges  who  subscribed  opinion. 

2110.  Mr.  Serjeant  Jackson.']  Does  it  ever  happen  in  any  case  that  the  judges 
who  compose  the  two  divisions  of  the  inner  chamber  sit  together  upon  any  ques- 
tions?— When  they  have  a  hearing  in  presence,  not  only  do  the  judges  of  the  two 
chambers  sit  together,  but  the  lords  ordinary  with  them ;  the  whole  13. 

2111.  Is  that  of  their  own  mere  motion,  feeling  the  case  to  be  of  great  import- 
ance and  difficulty,  or  is  it  at  the  choice  of  the  parties  ? — Not  at  all  at  the  cnoice 
of  the  parties,  but  entirely  of  their  own  motion;  if  any  one  judge  suggests  it,  I 
believe  it  is  generally  ordered. 

2112.  And  those  are  cases  of  rare  occurrence  and  difficulty  ?—  Yes. 

2113.  Mr.  fVcUlaceJ]  Are  not  the  13  judges  assembled  upon  an  order  of  remit 
from  the  House  of  Lords? — Yes. 

2114.  Mr.  Serjeant  Jackson.]  What  do  you  call  a  court  so  formed? — It  is 
called  a  hearing  in  presence,  that  is,  in  presentid  dominorum, 

2115.  Is  it  not  a  distinct  court  ? — No. 

2116.  Sir  C.  Grei/.]  Does  the  practice  exist  of  referring  points  of  law  to 
the  whole  of  .the  judges,  entirely  separated  from  fact,  as  they  do  frequently  in  the 
English  courts,  to  the  Exchequer^Chamber  or  the  12  judges,  or  is  it  a  reference  of 
the  whole  cause? — We  have  no  such  mode  of  dealing  with  cases  as  to  send  a  ques- 
tion of  law ;  if  the  jud^s  send  to  ask  a  special  question,  the  whole  papersare  sent. 

2117.  Do  not  you  think  it  would  tend  to  get  a  settlement  of  the  law,  which 
would  be  binding,  if  that  practice  did  exist  of  taking  the  opinions  of  the  whole 
13  upon  some  abstract  points  of  law  ? — If  it  could  be  done  in  the  form  of  abstract 
points  of  law,  I  think  it  would. 

2118.  Mr.  Serjeant  «/iEZc/r«on.]  I  collected,  in  the  early  part  of  your  evidence, 
that  you  represent  the  public  as  objecting  to  the  outer  chamber  that  there  was 
delay,  and  to  the  inner  chamber  that  there  was  hurrying? — '^  Hurried  and  unsa- 
tisfactory,*' were  the  terms  I  used  in  reference  to  the  proceedings  of  the  inner  house ; 
and,  in  respect  to  the  outer  house,  my  words  were,  "  great  delay  and  confusion.*' 

2119.  What  does  the  confusion  arise  from  ? — The  confusion  arises  partly  from 
this,  that  the  hearing  of  debates  is  so  much  mixed  up  wiih  the  hearing  of  motions, 
in  the  course  of  preparing  cases  ;  on  the  same  days  that  a  lord  ordinary  comes 
out  to  hear  debates,  he  taJkes  up  what  we  call  motions,  being  applications  in  the 
course  of  the  preparation  of  causes, — for  diligences,  for  papers,  for  reponing  a 
party  against  decree  in  absence,  &c. 

2120.  Does  he  not  decide  each  of  those  questions  as  they  come  before  him  ? — 
Exactly  so ;  but  from  the  manner  in  which  counsel  are  taken  up  in  the  inner 
house,  it  frequently  happens  that  we  do  not  get  forward  our  counsel  when  those 
motions  ought  to  be  heard,  and  we  come  back  upon  them  at  the  end  of  the 
motion-roll ;  that  takes  up  a  great  deal  of  time. 

2121.  What  is  the  confusion  ? — lexplained  that,  by  reading  from  the  Report 
of  the  Law  Commissioners,  the  testimony  of  one  of  our  most  eminent  counsel, 
Mr.  Graham  Bell.  When  a  debate  comes  on,  we  may  have  our  junior  counsel 
present ;  they  both  are  heard  in  the  absence  of  the  senior  ;  when  the  senior  comes, 
not  having  heard  the  speech  of  the  junior  counsel,  he  does  not  know  how  to  deal 
with  the  matter,  and  goes  over  the  whole  case  more  fully  than  he  need  do.  Then 
it  may  happen  that  a  case  is  partially  heard,  a  counsel  may  be  half  heard  one  day 
upon  a  case  when  he  is  called  away ;  a  new  case  is  taken  up, — that  may  be  half 
heard, — then  the  next  day,  or  two  days  afterwards,  we  shall  have  the  other  half  of 
the  counsel's  speech  in  the  one  case,  and  the  other  half  of  his  speech  in  the  other. 

2122.  You 
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2122.  You  think  the  cases  run  into  each  other,  and  produce  confusion  ? — Yes.  Mr. 

2123  .  Do  you  think  that  embarrasses  the  judges  ?— I  do  not  know  that  it  does;    •/.  Hunter,  Jun. 
but  it  is  a  great  inconvenience  to  the  parties  and  to  the  agents ;  you  do  not  know  ^ 

when  your  cases  will  come  on.  ^  -^P"^  *^4^ 

2124.  Sir  C.  Grey.]  Do  you  know  any  objection  which  applies  permanently  to 
the  two  divisions  of  the  inner  house,  which  would  not  apply  with  greater  force 
against  the  courts  of  co-ordinate  jurisdiction  in  Westminster  ? — It  is  impossible 
for  me  to  answer  that  question,  from  my  perfect  ignorance  of  the  mode  of  conduct- 
ing business  in  Westminster  Hall ;  I  cannot  compare  the  two  together;  I  have  not 
the  knowledge  necessary. 


Mercuriiy  8**  die  Aprilis^  1840. 


MEMBERS   present: 


The  Lord  Advocate. 
Dr.  Lushington. 
Mr.  Wallace. 
Mr.  Ewart. 


Mr.  Serjeant  Jackson. 
Sir  Roliert  Harry  Inglis. 
Dr.  Stock. 


The  Hon.  FOX  MAULE  in  the  Chair. 


Mr.  William  Miller  called  in ;  and  Examined. 

2125.  Chairman.]  I  believe  you  are  a  solicitor  before  the  Supreme  Courts  ?     Mr.  W.MHkr. 
— ^I  am.  . 

2126.  How  long  have  you  practised  as  a  solicitor  before  the  Supreme  Courts?      8  April  1840. 
— I  WBS  appointed  a  solicitor  in  1822,  but  I  had  charge  of  an  extensive  business 

for  five  years  previously. 

2127.  Then  the  Committee  are  to  understand  that  since  1817  you  have  been 
thoroughly  acquainted  with  the  business  before  the  Supreme  Courts  ? — I  think  so. 

21 28.  Of  course  you  are  acquainted  vdth  the  mode  of  preparation  and  disposal 
of  causes  before  those  courts  ? — I  am. 

2129.  From  your  practice,  is  it  your  opinion  that  in  the  outer  house  there  i» 
sufficient  business  to  command  the  constant  attention  of  five  judges  ? — I  think  so. 

2130.  Is  there  sufficient  business  in  the  inner  house  to  require  the  attention 
of  tv«ro  divisions  ? — I  do  not  think  so. 

2131.  Will  you  state  any  reasons  for  thinking  that  there  is  not  sufficient  busi- 
ness in  the  inner  house  for  two  divisions  ? — A  considerable  portion  of  the  time 
of  the  inner  house  is  taken  up  with  routine  and  formal  business,  which  I  think 
they  might  be  advantageously  relieved  of.  The  judges  sit  in  court  only  about 
two  hours,  on  an  average ;  while  I  think  they  might  with  propriety  sit  for  five  ot 
six  hours,  which  would  be  nearly  three  times  the  period  of  their  present  sittings, 
even  including  their  routine  business. 

2132.  But  suppose  that  they  are  not  relieved  of  this  routine  and  formal  business, 
is  it  your  opinion  that,  taking  the  business  as  it  is  at  present,  and  supposing  the 
sittings  to  be  prolonged,  as  you  suggest,  to  five  or  six  hours,  there  might  not  be 
sufficient  business  coming  from  the  outer  house  to  require  the  attention  of  two 
divisions  of  the  court? — I  think  one  court  would  still  be  competent  to  do  the 
business  in  the  manner  in  which  it  is  done  at  present,  and  to  bestow  more  atten- 
tion upon  it  than  is  now  done. 

2133.  Suppose  that  your  proposition  were  carried  out,  of  having  one  court  to 
do  the  business ;  of  how  many  judges  would  you  make  that  court  to  consist  ? — Of 
four  ;  1  think  the  present  number  is  the  best  that  can  be  adopted. 

2134.  Supposing  you  had  only  one  court  in  the  inner  house,  composed  of  four 
judges,  might  it  not  so  happen,  vnthout  drawing  a  very  extreme  case,  that  the 
judges  might  be  reduced  to  two  in  number ;  that  a  judge  might  be  ill  or  absent 
from  some  cause,  and  that  another  judge  might  be  interested  in  the  case  which 
was  brought  before  that  single  court  ? — Such  cases  have  happened,  in  point  of  fact, 
and  in  that  case  a  lord  ordinary  has  been  called  in  to  hear  the  cause ;  I  recollect 
an  instance  in  which  that  occurred  during  the  last  session;  but  we  were  in 
a  peculiar  situation  last  session,  for  there  was  only  a  quorum  of  judges  in  thfe 
second  division,  owing  to  the  illness  of  Lord  Glenlee,  in  the  first  instance,  and 
the  want  of  an  appointment  after  he  had  resigned ;  I  recollect  a  lord  ordinary 
being  called  in  under  such  circumstances  to  make  up  the  quorum. 
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Mr.  fT.  MiOer.        2135.  From  another  judge  being  absent,  on  account  of  his  being  interested  in 

— ;; the  cause? — Yes. 

8  April  1840.  2136.  Mr.  Serjeant  Jcickson.]  Is  it  not  the  law  of  Scotland  that  judges  cannot 

preside  in  deciding  cases,  where  they  stand  in  certain  degrees  of  relationship  to 
either  of  the  parties  ? — I  imderstand  they  are  not  competent  to  sit  as  judges 
where  they  would  not  be  competent  as  witnesses  in  the  cause,  on  account  of 
relationship. 

2137.  Are  you  competent  to  tell  the  Committee  what  those  degrees  of  rela- 
tionship are  ? — I  cannot  remember  them  at  this  moment. 

2138.  Are  the  degrees  of  relationship  very  extensive  ? — No. 

21 39.  Do  you  believe  that  the  judges  are  disqualified  from  deciding  causes  where 
they  stand  in  the  relationship  of  father  and  son,  or  uncle  and  nephew?— I  do. 

2140.  Dr.  Stock.']  Have  you  ever  known  an  instance  of  the  challenge  of  a 
judge  ? — I  have  not,  but  I  recollect  an  instance  of  a  judge  not  sitting  in  such  cir- 
stances ;  I  do  not  remember  of  the  challenge  being  taken,  but^  I  have  little  doubt 
that  either  the  judge  declined  or  that  the  challenge  was  taken. 

2141.  Dr.  Jjushington.]  You  have  known  instances  of  judges  withdrawing 
voluntarily  because  of  such  relationship  ? — ^The  case  P  refer  to  was  where  the 
judge  had  an  interest  in  the  cause,  which  disqualifies  as  well  as  relationship. 

2142.  The  Lord  Advocate.]  Lord  Glenlee  declined  to  sit  in  a  case  in  which  his 
son  was  interested.  Miller  i;.  Miller  ? — Yes. 

2143.  Chairman.]  With  those  chances  of  such  reductions  occurring  in  the 
court,  is  it  still  your  opinion  that  it  would  be  well  to  trust  to  one  court  of  review, 
consisting  of  only  four  judges  ? — I  certainly  would  do  so ;  that  is  my  deliberate 
opinion ;  the  case  referred  to  very  seldom  occurs. 

2144.  And  you  state  that  on  such  an  emergency  you  would  call  in  a  lord 
ordinary  ? — Yes. 

2145.  But  you  before  stated  that  you  consider  the  lords  ordinary  are  fully 
employed  in  their  own  business?— Yes;  but  they  could  take  extra  labour  occa- 
sionally. 

2146.  Would  that  not  be  an  interruption  of  the  business  of  the  outer  house  ? 
—As  long  as  it  occupied,  it  would. 

2147.  Do  you  think  it  would  be  wise  or  prudent  so  to  reduce  the  number  of 
judges,  as  to  suspend  in  any  way  the  administration  of  justice  to  the  public  ? — 
I  do  not  think  it  would  amount  to  the  suspension  of  justice  in  any  way ;  it  occa- 
sionally happens  that  a  judge  is  called  in  in  the  way  I  have  mentioned,  but  it  is 
not  very  often,  nor  is  it  very  long  that  they  are  detained,  and  you  will  observe 
that  there  is  a  vacant  day  in  the  week  on  which  such  judges  could  be  called  into 
court  without  interrupting  the  business ;  the  lords  ordinary  sit  only  four  days 
a  week,  whilst  the  inner  houses  sit  five. 

2148.  But  suppose  one  of  the  judges  of  this  single  tribunal,  which  you  would 
erect  in  the  inner  house,  was  absent  from  illness  which  might  reasonably  occur, 
you  would  then  have  a  quorum  of  three  sitting  in  this  single  tribunal ;  do  you 
think  that  would  be  a  proper  quorum  to  sit  for  any  continued  time  ? — ^We  have 
not  had  a  court  sitting  in  that  situation  for  many  years,  so  much  as  lately,  and  I 
have  already  stated  that  I  think  four  a  much  more  desirable  number  for  a  court. 

2149.  But  in  reference  to  what  has  happened  lately,  considering  that  there  are 
two  courts,  it  is  not  likely  you  would  have  only  three  judges  in  each  court  at  the 
same  time,  and  therefore  there  would  always  be  one  court  of  review  to  which  the  party 
might  go,  with  the  advantage  of  having  four  judges  to  decide  upon  his  case  ;  but 
if  you  reduced  the  two  courts  to  one,  the  smallest  illness  in  one  judge  reduces  the 
court  of  review  to  three  judges ;  and  supposing  two  to  give  a  decision  contrary  to 
the  decision  of  the  lord  ordinary  in  the  outer  house,  and  the  other  to  agree  with 
the  lord  ordinary,  would  not  that  leave  the  case  of  litigants  very  much  open  to 
ftirther  proceedings  in  appeals  to  the  House  of  Lords  ?—  When  the  lord  ordinary 
pronounces  judgment  it  is  not  in  the  option  of  the  party  to  make  his  selection 
between  the  two  courts ;  his  election  is  made  at  the  commencement  of  the  cause, 
and  what  you  suppose  may  occur  in  its  progress  appears  to  me  more  an  argu- 
ment to  increase  the  number  of  judges  in  the  one  division  than  to  support  the 
necessity  or  expediency  of  two  courts. 

2150.  Then,  notwithstanding  the  cases  which  I  have  put  to  you,  you  are  still  of 
opinion  that  there  should  be  but  one  court  of  review  in  the  inner  house,  and  that 
that  court  of  review  should  consist  of  four  judges  ?— I  am. 

2151.  And  that  that  would  be  the  most  expedient  way  of  administering  justice 
with  due  and  proper  speed  to  the  public  ? — I  think  so. 

2152.  Mr. 
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2152-  Mr.  Wallace^]  Are  you  aware  that  during  the  last  year  one  of  the  courts      Mr.  ir.  Miller. 
had  only  three  judges  in  it  for  a  considerable  time,  in  consequence  of  the  illness       ———»-— 
of  the  Lord  Justice  Clerk  ? — Not  last  session,  but  the  session  before^  8  April  1840. 

2153.  The  wintersessionof  1838-9?— Yes. 

2154.  Did  you  hear  of  any  confusion  or  delay  in  the  business  in  consequence  of 
the  absence  of  the  Lord  Justice  Clerk  ? — I  am  not  aware  of  any  interruption  to 
the  business. 

2155.  Was  it  complained  of  as  being  likely  in  any  way  to  create  confusion  in  the 
business  of  the  court  ? — We  were  aware  that  the  Lord  Justice  Clerk  was  absent 
from  indisposition,  and  that  he  could  not  help  it ;  and  therefore  I  am  not  aware  of 
complaint  having  b^en  made  of  his  absence. 

2156.  And  so  fiir  as  you  know  there  was  no  practical  evil  arose  from  the  absence 
of  that  judge? — I  am  not  prepared  to  say  that;  I  think  it  was  desirable  that  the 
Lord  Justice  Clerk  should  be  present. 

2157.  The  Lord  Advocate.]  It  is  desirable  that  the  court  should  sit  in  its  full 
number  ? — Yes ;  but  I  am  not  aware  of  any  interruption  to  the  business  on  account 
of  his  absence. 

2158.  Dr.  Luahington.l  Do  not  you  think  his  presence  in  adjudicating  the. 
causes  would  have  added  weight  and  authority  to  the  decisions  of  the  court  ? — I 
have  no  doubt  of  it,  and  that  his  presence  was  desirable. 

2159.  Mr.  Wallace^  During  the  same  session  are  you  aware  that  another  dis- 
tinguished member.  Lord  Corehouse,  was  removed  from  the  other  division  of  the 
court  by  severe  affliction  ? — Yes,  I  am. 

2160.  Did  you  hear  of  any  evil  consequences  to  the  progress  of  the  business  of 
the  court  to  which  that  judge  belonged  in  consequence  of  his  absence  from  illness  ? 
— Lord  Corehouse  was  a  very  eminent  lawyer,  and  his  presence  in  that  court  wa^ 
very  desirable ;  and  I  have  no  doubt  that  his  absence  would  be  felt  on  that 
account. 

2161.  Do  you  now  allude  to  the  usefulness  of  his  presence  as  a  judge,  or  to  the 
interruption  of  business  from  his  absence? — 1  allude  to  the  weight  of  his  opinioUy 
and  his  judgment  in  the  disposal  of  causes  when  they  were  advised. 

2162.  The  Committee  are  to  understand,  that  the  loss  of  so  distinguished  a 
judge  was,  no  doubt,  regretted  by  the  profession  ? — I  have  no  doubt  of  that. 

2163.  In  recommending,  as  you  have  done,  one  chamber  only,  would  you  pro- 
pose to  extend  the  period  of  the  daily  sittings  of  the  inner  chamber  of  the  Court 
of  Session  ? — Certainly,  it  would  be  necessary  to  prolong  them ;  both  because  the 
court  would  have  double  the  business,  and  because  it  would  be  proper,,  in  my 
opinion,  that  they  should  hear  causes  at  greater  length  than  they  do  at  present. 

2164.  The  Lord  Advocate."]  That  the  vivd  wee  hearings  should  be  at  greater 
length  than  they  are  at  present  r^ — Exactly. 

2165.  Mr.  Wallace.]  Have  you  formed  any  opinion  of  what  time  it  would 
require  daily  to  perform  the  duties  of  one  division,  which  are  now  performed  by 
two  ? — I  think  that  five  or  six  hours  would  be  sufficient;  fit)m  ten  to  four. 

2166.  It  has  been  stated  in  evidence  to  be  the  practice  of  the  judges  presiding 
in  the  inner  houses,  to  cause  only  one  or  two  cases  to  be  set  down  for  trial  daily ; 
would  you  propose  to  increase  the  number  of  causes  on  the  roll,'  provided  there 
were  one  division  only  ? — ^There  have  generally  been  put  out  two  prepared  causes 
by  each  division  for  judgment,  and  of  course  it  would  be  necessary  to  double  the 
number. 

2167.  Do  you  mean  the  Committee  to  understand,  that  there  should  be  causes 
set  down  sufficient  in  number  to  occupy  the  court  during  the  time  you  have  specified 
to  do  the  business?—  I  think  so ;  it  would  be  necessary  to  put  down  a  sufficient 
number  of  causes  on  the  paper,  that  the  court  might  be  enabled  to  go  on  in  case 
of  any  particular  cause  being  postponed  in  consequence  of  arrangements  between 
the  parties,  so  that  the  time  of  the  court  might  not  be  lost. 

2168.  Is  thjB  Conmiittee  to  consider  that  the  court  sitting  for  five  or  six  hours 
daily,  would  allow  time  to  the  judges  to  read  the  papers  and  consult  the  autho^ 
rities  respecting  the  causes  coming  before  them  ?-  I  think  it  would. 

2169.  Is  your  opinion  in  that  respect  supported  by  any  testimony  or  evidence  ? 
—The  Law  Commission  reported,  that  in  their  opinion  it  would  be  desirable  that 
the  judges  should  not  read  their  papers  till  after  the  hearing ;  and  I  think  that  is 
a  very  proper  reconunendation. 

2170.  Can  you  recollect  in  what  part  of  the  report  that  opinion  is  to  be  found? 
—The  First  Report,  page  39. 

0.45.  z  2171.  Dr. 
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Mr  W.MiUer.        21 71.  Tir.  Lu$hington.'\  Do  you  think  it  advisable  that  the  judges  should  not 
"  *    read  the  papers  at  all  before  they  go  into  court  ? — I  think  it  very  desirable  that 

8  April  1840.  they  should  not  read  the  records ;  they  are  the  bare  bones  of  the  case,  and  are 
accompanied  generally  with  an  argumentative  note  on  the  part  of  the  lord  ordi- 
nary, which  gives  a  one-sided  view  of  it. 

2 1 72.  When  you  say  they  are  the  bare  bones  of  the  case,  what  do  you  consider 
to  be  the  flesh  and  blood  of  the  case  ? — The  argument  and  legal  authority. 

3173.  Do  not  the  record  and  the  note  of  the  lord  ordinary  give  that  degree 
of  information  to  the  judge  who  reads  them,  that  enables  him  to  come  into  court 
and  understand  the  arguments  of  counsel  with  greater  facility? — At  the  same 
time  that  it  may  do  that,  I  think  it  is  calculated  to  bias  his  opinion. 

2174.  Do  you  conceive  that  the  judge  may  be  master  of  the  case  and  the 
law,  as  stated  in  one  of  the  Scotch  records,  without  making  up  his  mind  as  to 
the  ultimate  result  till  he  has  heard  counsel  ? — I  can  conceive  that  possible,  but 
I  do  not  think  that  is  generally  the  case  in  practice. 

2175.  So  that,  in  order  to  make  the  judge  decide  with  perfect  fairness  and 
impartiality  upon  the  question,  you  deem  it  necessary  that  he  should  be  in  a  state 
of  ignorance  before  he  hears  counsel  ? — I  think  it  is  very  desirable  that  he  should 
come  with  an  unbiassed  mind ;  not  in  a  state  of  ignorance*  There  are  eases  in 
which  the  parties  state  their  case  in  printed  papers  at  length,  and  in  all  such  cases 
the  court  have  ample  information  before  th^n  upon  which  to  decide  the  cause ; 
and  on  such  occasi<ms,  I  think,  the  counsel  are  very  unwilling  to  trouble  the 
court  with  observations  at  all ;  but  in  the  other  case,  I  think  it  &ir  and  desirable 
that  the  court  should  hear  the  counsel  before  they  read  the  record. 

2176.  Where  there  is  no  "case,"  as  it  is  termed  in  Scotland,  you  think  it 
desirable  that  the  judges  should  hear  counsel  before  perusing  the  record  ? — Yes. 

2177.  Do  not  you  merely  mean  this,  that  a  judge  ought  to  come  into  court 
with  an  unbiassed  mind  as  to  the  ultimate  decision  ? — Yes. 

2178.  And  provided  he  is  ready  to  listen  and  attend  to  the  views  and  argu- 
ments of  counsel,  are  you  not  then  of  opinion  that  the  greater  the  knowledge  he 
ha«  of  the  case  the  better? — Undoubtedly. 

2179.  Mr.  Wallace^  Does  it  consist  with  your  knowledge  practically,  that 
considerable  and  gener^  dissatis&ction  with  the  mode  of  administering  justice 
in  the  Court  of  Session  exists  ? — It  does ;  there  is  a  great  want  of  confidence  in 
the  inner  house  generally. 

21 80.  Is  it  chiefly  with  the  inner-house  decisions  that  the  dissatisfaction  exists  ? 
— Chiefly ;  there  are  great  arrears  before  some  of  the  lords  ordinary,  but  there  is 
great  sati^Beu^ion  with  their  judgments  when  ohtained. 

2181.  The  Lord  Advocate.]  And  with  the  mode  in  which  they  hear  cases?— 
Yes ;  at  the  same  time  I  wish  to  state  that  there  is  great  dissatisfeiction,  and  some 
cause  for  it,  in  my  opinion,  in  the  delays  and  obstructions  which  take  place  in  the 
preparatH>n  and  hearing  of  causes  before  the  lords  ordinary ;  it  has  increased  very 
much  of  late  years. 

2182.  Mr.  Wallace.]  Do  you  mean  to  represent  to  the  Committee  that  the 
judges  in  the  outer  house  possess  entirely  the  confidence  of  the  profession,  but 
not  so  the  mode  in  which  they  do  the  duties  ? — I  would  say,  that  the  public  and 
the  profession  have  every  confidence  in  those  of  them  who  are  in  arrear. 

2183.  Does  it  depend  upon  those  judges,  or  is  the  extent  of  arrear  to  which 
yoa  allude  beyond  their  control? — I  do  not  think  it  is  their  fault;  I  have 
seen  a  lord  ordinary,  with  10  causes  and  upwards  on  the  paper,  call  them,  with- 
out being  able  to  find  counsel  to  attend  him.  Sometimes  in  one  cause  the 
counsel  were  engaged ;  in  another  the  debate  was  commenced  and  broken  off 
by  the  counsel  being  called  to  the  inner  house ;  and  I  have  seen  the  judge  in  that 
manner  go  through  the  whole  roll  without  being  able  to  find  counsel  to  attend 
him,  and  after  waiting  for  some  time  adjourn  the  court  in  despair  of  procuring 
counsdi. 

2 1 84.  Do  you  mean,  that  in  this  way  the  court  is  obliged  to  rise  in  consequence  of 
the  interruption  it  receives  from  the  absence  of  counsel  ? — I  have  seen  that  happen 
repeatedly  with  the  lords  ordinary,  and  I  have  seen  a  cause  begun  to  be  debated, 
and  the  debate  not  concluded  for  weeks  afterwards.  On  that  subject  I  will  beg 
leave  to  lay  before  the  Committee  the  opinion  of  Mr.  George  Graham  Bell,  an 
eminent  junior  counsel,  given  before  the  Law  Commission :  "  The  great  delay  of 
business  which  at  present  prevails  in  the  outer  house  certainly  demands  most 
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emoos  consideration ;  indeed,  the  grievances  arising  firom  this  have  now  become  Mr,  W.MiUer. 
80  great,  that  every  person  engaged  in  the  practice  of  the  outei*  house  must,  I  ■■ 
conceive,  be  satisfied  that  some  change  ought  to  be  tried ;  at  the  same  time,  con-  ^  ^P"^  •*^^- 
siderable  reflection  on  the  subject  renders  it  to  my  mind  more  and  more  difficult 
to  devise  any  plan  likely  to  lead  to  a  material  practical  improvement.  The  Al- 
lowing changes  have  sometimes  occurred  to  me,  but  I  place  little  reliance  on  the 
practical  effects,  and  wish  them  to  be  viewed  as  mere  hints,  on  which  my  opinion 
is  by  no  means  matured :  1st;  To  take  from  the  lor^  ordinary  all  the  motions  ^ 
which  are  not  to  be  opposed,  and  transfer  these  to  the  clerks ;  a  considerable  portion 
of  each  lord  ordinary's  time  every  day  is  occupied  with  little  more  than  the  mere 
calling  over  of  the  causes,  and  I  see  nothing  to  prevent  a  new  arrangement  so  as 
to  devolve  mere  motions  not  requiring  discussion  to  the  clerk/'  "  3d.  To  make 
some  arrangement  so  as  to  prevent  the  lords  ordinary  and  both  divisions  sitting 
at  the  same  time.  The  main  cause  of  dday  is  the  withdrawing  of  counsel,  which 
not  only  stops  debates,  wastes  time  in  passing  from  one  cause  to  another,  but 
necessarily  creates  repetition  in  pleading,  the  causes  being  often  heard  piecemeal, 
at  the  dii^nce  of  two  days,  or  even  weeks.  On  this  head  it  has  been  suggested 
to  make  the  divisions  meet  on  different  days,  and  at  an  earlier  hour,  and  I  think 
this  might  be  proper  and  beneficial.  4th.  To  shorten,  if  possible,  the  speeches 
and  discussions  in  the  outer  house.  One  great  cause  of  the  present  lengthened 
debates  no  doubt  arises  from  the  manner  in  which  cai^es  are  heard,  partly  at  one 
time  and  partly  at  another.  The  junior,  uncertain  if  the  senior  will  be  heard  at 
all,  is  tempted  or  called  upon  to  make  a  much  longer  statement  than  be- 
longs to  an  opening  speech ;  and  the  senior,  again,  either  from  not  having  heard 
the  junior's  opening,  or  afruid  that  the  judge  may,  from  the  delay  in  the  debate, 
have  forgotten  the  debate,  is  induced  to  re-state  it  at  fidl  length.  Any  arrange- 
ment whereby  a  continuous  hearing  of  the  cases  could  be  secured  would  certainly 
shorten  these  oral  discussions,  and  perhaps  not  a  little  might  be  done  by  a  sort 
of  tacit  convention  amongst  the  counsel  for  abridging  as  far  as  possible  their 


2185.  Do  you  entertain  the  same  opinions  as  those  which  you  have  now  read 
from  Mr.  Bell's  evidence  ? — I  agree  with  his  testimony  to  the  facts;  there  is  the  tes- 
timony of  another  witness,  an  eminent  solicitor  given  before  the  same  Commission. 

2186.  Who  is  that?— Mr.  Daniel  Fisher. 

2187.  Was  he  in  extensive  practice ? — He  was;  and  he  gives  testimony  to 
the  same  effect ;  "  One  great  defect  in  the  present  system,  and  which  is  much 
and  justly  complained  of,  is  delay;  in  the  outer  house  this  delay  arises  from 
various  causes :  1st,  in  the  preparation  of  the  case,  prior  to  closing  the  record, 
occasioned  by  the  numerous  divisions  of  the  condescendence  and  answers  which 
so  generally  occm*.  2d.  After  the  record  is  closed,  great  delay  frequently  arises 
from  the  great  arrear  of  cases  standing  in  the  debate  rolls  of  some  of  the  ordi- 
naries ;  so  much  so,  that  I  have  had  occasion  to  enrol  in  a  lord  ordinary's  hand- 
roll  of  motions  a  cause  standing  in  his  roll  of  debates  for  the  mere  purpose  of 
taking  some  order  to  prevent  the  process  falling  asleep  by  the  lapse  of  year  and 
day.  And,  lastly,  great  delay  is  caused  by  the  difficulty  or  rather  impossibility 
of  procuring  the  attendance  of  counsel  when  the  cause  is  at  length  called  in  the 
debate  roll.  It  would  thus  appear  that  the  preparation  of  causes  in  the  outer 
house,  and  the  hearing  of  debates,  is  a  great  deal  too  much  for  the  same  judge. 
An  ordinary  has  a  long  roll  of  motions  to  dispose  of  which  every  day  interferes 
with  his  regular  debates,  and  to  call  this  roll  of  motions,  his  lordship  is  usually 
obliged  to  stop  in  the  middle  of  a  debate ;  the  consequence  is,  that  the  counsel, 
who  would  otherwise  have  gone  on  and  finished  the  debate,  are  carried  away  and 

'fixed  at  other  bars,  and  when  the  roll  of  motions  is  finished,  the  same  counsel 
cannot  be  got ;  another  cause  must  be  conmienced,  which  in  its  turn  is  also  in- 
terrupted; these  half-heard  debates  are  never  satisfieu^tory,  and  much  time  is 
wasted  by  counsel  being  under  the  necessity  of  resuming,  that  is  going  over  again, 
a  great  part  of  what  has  been  said  a  day  or  even  a  week  before ;  it  is  no 
uncommon  thing  for  an  ordinary  to  call  over  his  whole  roll  of  debates  without 
being  able  to  procure  the  attendance  of  all  the  counsel  in  any  one  cause,  and  so 
he  is  imder  the  necessity  of  leaving  the  court  after  disposing  of  his  motions  at  a 
comparatively  early  hour  of  the  day.  In  the  inner  house  the  delay  and  interrup- 
tion of  business  caused  by  the  difficulty  of  procuring  counsel  is  much  greater ; 
the  two  divisions  of  the  court  at  present  sit  at  th^  same  time,  and  thus  causes 
come  on  for  decision  in  each,  in  which  one  or  more  of  the  same  counsel  are 
0.45.  z  2  employed. 
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I^Jr.  W.  MiBcr.    employed.    Either  the  assistance  of  such  counsel  is  lost  to  the  party,  or  the  court 

have  to  wait  till  the  counsel  is  disengs^d  from  the  other  division,  and  the 

6  April  1840.  regularity  of  the  proceedings  is  thereby  broken  in  upon,  cases  are  frequently 
delayed  over  the  day,  and  parties  coming  from  a  distance  to  be  present  at  the 
advising  of  their  cause,  are  detained  in  town  to  their  great  inconvenience  as  well 
as  expense." 

2188.  The  Lord  Advocate.}  Do  you  concur  in  those  statements? — I  do. 

2189.  You  refer  to  them  as  in  fact  expressing  your  own  opinions  ? — Yes. 

2190.  Do  you  think  the  circumstances  that  are  there  mentioned  as  requiring 
remedy  still  exist  and  continue  to  operate? — Certainly,  they  are  growing  worse 
every  day,  in  my  opinion. 

2191.  Mr.  Wallace.']  You  have  stated  that  there  are  considerable  arrears  of 
business  before  the  lords  ordinary ;  can  you  state  how  it  happens  that  those 
arrears  exist  ? — My  opinion  is  that  it  arises  fit)m  the  mode  in  which  the  causes 
are  pleaded ;  six  tribunals  sitting  all  at  one  time,  it  is  impossible  to  supply  the 
bar  of  each  tribunal ;  we  have  very  few  counsel ;  it  is  not  like  the  English  bar. 

2192.  Mr.  Serjeant  Jackson.]  Have  you  not  a  supply  of  counsel  adequate  to 
the  demand ;  there  is  no  lack,  is  there,  of  gentlensen  of  education  and  ability  at 
the  Scotch  bar  ? — Our  well-employed  counsel  are  very  few,  though  the  list  of  the 
bar  is  very  numerous. 

21 93.  Will  there  not  be  drawn  forth  from  the  body  of  the  bar,  generally,  into 
the  ranks  of  the  fiilfy  employed  bar,  an  adequate  supply  to  meet  the  demand? — 
The  selection  of  proper  counsel  is  now  a  very  important  matter ;  formerly  the 
business  of  the  bar  was  much  more  diffused  than  it  is  now  ;  if  we  employed  an 
inexperienced  counsel  we  could  rectify  at  a  subsequent  stage  any  deficiency  that 
might  have  occurred  in  the  original  pleading;  but  now,  the  judgment  of  the  lord 
ordinary  is  final  and  conclusive,  so  iar  as  he  is  concerned,  and  we  cannot  rectify 
it  afterwards,  except  by  review  of  the  inner  house.  In  feet,  the  judgment  of  the 
lord  ordinary  is  the  most  important  stage  in  the  cause,  and  I  do  not  conceive  that 
any  solicitor  would  consider  himself  -warranted  in  employing  an  inexperienced 
counsel  in  a  cause  of  importance. 

2194.  Then  I  conclude  that  the  quantity  of  business  that  is  to  be  transacted  in 
the  courts  of  Scotland  is  not  sufficient  to  employ  fiilly  a  larger  number  of  barris- 
ters than  are  now  to  be  found  in  ftdl  practice  ? — Exactly  so;  and  in  consequence  of 
so  many  tribunals  sitting  at  one  time  we  cannot  supply  so  many  bars. 

2195.  The  Lord  Advocate.]  If  there  were  the  means  of  employing  more  coun- 
sel, you  have  no  doubt  that  those  could  be  got  out  of  the  educated  young  gentle- 
men of  Scotland ;  that  is  a  demand  which  would  ensure  its  own  supply,  is  it  not  ? 
—Yes. 

2196.  There  are  young  gentlemen  in  Scotland  to  supply  that  demand,  if  it 
existed  to  such  an  extent  as  to  require  it,  and  with  such  remuneration  as  to  draw 
them  from  the  country? — ^Yes. 

2197.  Mr.  SeijesLut  Jackson.]  Would  it  not  be  a  public  mischief,  and  lower  the 
standard  of  talent  and  eminence  at  the  Scotch  bar,  if  you  were  to  confine  the 
counsel  to  particular  courts ;  if  that  plan  were  adopted  could  there  be  sufficient 
employment  to  remunerate  men  of  talent  ? — We  should  have  the  same  quantity 
of  business  under  an  improved  systetfi  that  there  is  now ;  I  think  there  would  be 
an  increase  of  it ;  I  do  not  see  therefore  that  the  reduction  of  the  court  would 
operate  to  the  disadvantage  of  counsel. 

2198.  But  I  am  speaking  of  confining  barristers  to  particular  courts? — I  do 
not  see  how  it  is  practicable  by  legislative  means  to  confine  counsel  to  particular 
courts  ;  but  if  the  number  of  tribunals  sitting  at  one  time  were  lessened,  their  at- 
tention would  not  be  divided  and  distracted  as  it  is  now,  and  causes  would  be 
heard  continuously  and  disposed  of  without  delay.  I  have  no  doubt  of  this,  that 
the  counsel  frequently  prepare  to  debate  a  cause,  and  are  not  heard  out  for  weeks 
afterwards,  so  that  all  those  debates  before  the  lords  ordinary  become  an  excessive 
labour  to  our  counsel. 

2199.  Is  this  one  of  the  many  circumstances  which  leads  you  to  desire  a  reduc- 
tion in  the  number  of  tribunals  in  Scotland  ? — The  principal  circumstance  that 
induces  me  to  form  that  opinion  is  the  difficulty  of  procuring  counsel. 

2200.  You  think  then  that  there  are  advantages  arising  from  the  present  number 
of  tribunals,  but  there  are  counterbalancing  disadvantages  which  weigh  in  your 
mind  ? — ^I  am  not  aware  of  the  advantage  of  two  courts ;  we  have  a  greater  chance 
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^f  getting  first-rate  judges  for  one  court  than  for  two  courts,  and  it  would  be  of     Mr.  W.  Miller. 
much  greater  importance  that  we  should  have  four  men  of  eminence  in  that  one        "'■  '  ^    — 
court  than  have  men  of  inferior  talent  in  the  two  courts.  *  ^P^^  ^^4o. 

2201.  When  you  speak  of  two  courts  you  mean  the  two  divisions  of  the  inner 
chamber  ? — Yes. 

2202.  You  are  not  aware  of  any  advantage  arising  from  having  two  divisions  in 
the  inner  chamber  ? — ^The  suitor  might  think  it  an  advantage  that  he  was  able  to 
choose  a  court  whose  views  were  more  favourable  to  his  suit  and  claims;  but  I 
am  not  aware  of  any  advantage  that  it  would  be  to  the  public  generally  and  to 
the  law. 

2203.  Do  not  you  think  the  existence  of  two  co-ordinate  courts  at  the  same 
time,  with  judges  of  ability  in  each,  confers  an  advantage  upon  edch  reciprocally  ? 
— I  think  it  is  apt  to  make  conflicting  judgments ;  it  has  been  found  so  in 
practice. 

2204.  Does  that  not  lead  to  a  more  deliberate  canvassing  of  the  judgments  ? — 
I  think  that  would  be  better  done  by  the  court  of  ultimate  resort. 

2205.  Must  not  those  courts  act  upon  each  other ;  would  there  not  naturally 
be  an  emulation  between  the  two  courts,  each  to  preserve  the  high  character  of  the 
-court,  as  compared  with  the  other  court? — ^I  have  not  seen  the  advantage  in  that 

respect. 

2206.  It  appears  in  evidence  that  the  decisions  of  the  court  are  reported,  and 
that  what  is  decided  in  one  is  quoted  in  the  other? — Yes. 

2207.  Has  not  each  court  a  double  advantage,  arising  from  the  ability  and 
research  which  may  be  exercised  by  the  other  court  as  well  as  by  its  own  mem- 
bers ? — No  doubt  in  a  particular  case  that  may  occur. 

2208.  Is  not  that  a  great  advantage? — One  court  would  have  the  same  advan- 
tage, and  in  a  greater  degree,  in  adjudicating  a  greater  number  of  causes ;  they 
would  obtain  more  experience  and  acquaintance  with  the  law  in  consequence  of 
their  hearing  a  greater  number  of  causes. 

2209.  Do  you  think  there  would  be  an  equal  amount  of  investigation  and 
researdL  arising  from  the  labours  of  four  judges  as  from  the  labours  of  eight  ? — 
We  look  chiefly  to  the  bar  for  research  in  the  investigation  of  causes. 

2210.  Do  not  you  think  that  it  is  the  boundeu  duty  of  the  judges  to  follow  up 
all  hints  they  may  receive  from  the  bar,  and  all  aids  and  assistance  they  may  obtain 
from  the  bar  in  their  own  study  at  home  ? — Certainly. 

221 1.  That  being  so,  does  it  not  inevitably  follow  that  there  is  a  much  greater 
^advantage  to  the  public  in  having  the  benefit  of  the  investigation  and  research  of 

eight  able  men  sitting  in  two  tribunals  than  of  four  able  men  sitting  in  one  tri- 
bunal ? — I  have  not  seen  that ;  and  I  think,  if  we  had  four  able  and  talented  men 
sitting  in  one  court,  it  would  be  more  likely  to  produce  uniformity  of  decision  than 
two  courts,  which  often  form  conflicting  opinions ;  and  the  more  judgei^  you  have 
the  more  you  multiply  the  chances  of  diversity  of  opinion. 

221 2.  Do  not  you  think  that  that  very  circumstance  of  diversity  of  opinion  and 
different  viewa  taken  by  different  leading  men  on  the  same  subject-matter  is  in 
itself  calculated  to  produce  a  more  carefril  investigation  of  the  principles  of  law, 
and  a  sounder  decision  upon  them  in  important  questions? — It  may  do  so 
certainly. 

2213.  Mr.  Wallace.}  After  the  various  ways  in  which  this  subject  has  been 
placed  before  you,  do  you  adhere  still  to  the  opinion  you  first  expressed  in  favour 

'  of  one  court  of  review  in  place  of  two  ? — I  do.  I  do  not  see  how  counsel  are  to 
/be  supplied  to  the  different  bars  in  any  other  way  than  by  reducing  the  number  of 
tribunals. 

2214.  Is  it  owing  to  the  practice  in  the  outer  house  of  breaking  off  debates  as 

•  counsel  may  be  called  away  that  you  chiefly  complain  of  delay  and  interruptions 
in  those  courts? — Yes. 

2215.  And  if  any  plan  could  be  suggested  and  adopted  to  do  away  with 
those  interruptions  it  would  be  highly  beneficial  in  the  administration  of  justice  ? 
— I  have  no  doubt  of  it. 

2216.  Can  you  state  what  has  been  the  progress  of  some  of  the  lords  ordinary 
who  have  been  most  employed  during  the  last  session  ? — Lord  Monorieff  has  not 
disposed  of  one  case  in  two  days,  and  Lord  Jeffrey  has  not  disposed  of  above 

•  one  and  a  half  in  two  days,  or  three  in  four  days. 
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Mr.  fK  Miller.         221 7.  Do  you  attribute  this  to  any  want  of  industry  or  talent  in  the  judges,  or 

■  .  to  the  system  which  prevents  them  getting  forward  with  their  business  ? — I  would 

8  April  1840.       gay  tiiat  they  are  very  exemplary  for  their  patience  and  desire  to  do  justice 

between  the  parties,  and  I  attribute  it  wholly  to  the  want  of  counsel  to  debate 

the  cause. 

2218.  Are  not  Lords  Moncrieff  and  Jeflfrey  very  highly  esteemed  in  every 
respect  as  eminent  judges  ? — They  are. 

2219.  And  they  devote  their  time  and  talents  to  the  business  of  their  courts  ? 
They  do, 

2220.  You  have  stated  one  great  evil  to  arise  from  an  insufficient  number  of 
counsel  to  attend  the  diflferent  bars ;  will  you  state  what  number  you  believe 
there  is  ofwelljemployed  coimsel?— Of  well-employed  counsel  tibere  will  not  be 
more  than  from  20  to  30. 

2221.  Do  you  understand  the  term  practically,  "leading  counsel "  ? — Yes,  I  do. 

2222.  Do  you  include  the  leading  counsel  in  the  number  you  have  stated  of 
20  to  30?— I  do. 

2223.  Can  you  state  how  many  leading  counsel  there  are  ?— In  the  absence  of 
my  Lord  Advocate  we  have  only  four. 

2224.  I  find  that  the  Dean  of  Faculty,  in  his  examination  before  the  Law  Com- 
mission, page  27  in  the  Appendix  to  the  Second  Report,  says  as  follows : "  We  hear 
a  good  many  complaints  at  present  as  to  business  being  interrupted  by  counsel 
being  engaged  in  other  cases ;  the  system  has  gone  on  in  the  same  way  since 
1808  ;  no  complaints  were  then  made,  and  I  do  not  know  why  the  present  judges 
should  not  accommodate  themselves  to  the  necessity  of  the  case,  as  formerly ;  the 
difficulty  occurred  then  as  much  as  now,  and  I  cannot  suggest  any  arrangement 
here ;  the  judges  should  just  accommodate  themselves  to  the  necessity  of  the 
case."  This  was  the  opinion  given  by  the  Dean  of  Faculty ;  does  this  statement 
consist  with  your  knowledge  ?— I  do  not  think  it  is  a  correct  statement;  previous 
to  1825  the  business  was  much  more  diffiised  than  it  is  now,  and  I  never  heard 
complaints  of  lords  ordinary  getting  into  arrear  for  want  of  counsel ;  if  we  enrolled 
a  cause  to-day,  it  came  out  in  due  course  generally ;  it  is  of  late  years  that  this 
complaint  has  arisen,  and  it  has  arisen  from  the  concentration  of  the  business  of 
the  bar,  from  the  cause  I  have  mentioned ;  formerly  we  were  enabled  to  rectify 
at  subsequent  stages  anything  that  went  wrong  at  the  commencement ;  but  the 
judge  now  is  not  able  to  review  his  judgment,  so  that  we  are  obliged  to  take  the 
best  assistance  we  can  obtain  at  the  bar. 

2225.  Does  the  answer  you  have  now  given  show  that,  since  1825,  in  conse- 
quence of  the  altered  practice,  a  monopoly  has  been  obtained  by  the  few  leading 
coimsel  to  get  a  great  part  of  the  business  in  all  the  courts  ? — It  is  only  the 
monopoly  of  experience  and  talents,  because  young  men  rise  up  to  fill  the  place 
of  those  who  are  promoted  or  taken  off  the  stage. 

2226.  Does  the  same  difficulty  arise  in  finding  counsel  for  the  inner  houses  as 
for  the  outer  houses  ? — Not  to  the  same  extent,  because  they  are  co-ordinate ; 
the  one  is  not  entitled  to  take  away  the  counsel  employed  before  the  other ;  but 
cases  are  occasionally  postponed  from  the  want  of  senior  counsel,  or  the  case  goes 
on  in  his  absence,  and  then  the  party  suffers  disadvantage,  and  complains. 

2227.  It  appears,  from  returns  made  to  Parliament,  that  the  inner  houses  occa- 
sionally, if  not  frequently,  really  rise  in  consequence  of  counsel  not  being  present ; 
does  that  consist  with  your  knowledge  ? — I  am  not  prepared  to  speak  upon  that 
point ;  I  know  it  has  happened  before  the  lords  ordinary  frequently ;  I  have  seen 
it  myself  that  a  lord  ordinary,  after  sitting  a  considerable  time  without  being 
able  to  procure  counsel,  was  obliged  to  go  away  at  an  early  hour  in  the  day 
vrithout  procuring  counsel ;  but  I  am  not  able  to  state  that  I  have  seen  that  occtu* 
in  the  inner  house. 

2228.  Have  you  any  remedy  to  propose  for  the  inconvenience  you  have  stated 
with  respect  to  the  outer  houses  ? — The  Law  Commission,  in  their  Report,  state, 
that  it  has  been  suggested  from  quarters  entitled  to  the  highest  respect,  that  the 
judges  should  be  coD^ned  to  their  proper  judicial  ftinctions ;  but  they  state  that, 
in  their  opinion,  the  clerks  of  court  would  not  have  the  requisite  authority  to 
enable  them  to  dispose  of  the  routine  business,  and  that  there  would  be  a  wrangling 
and  an  appeal  from  the  clerk  to  the  lord  ordinary,  which  would  be  as  bad  as 
the  lord  ordinary  hearing  the  original  motion ;  now  I  agree  with  the  suggestion ; 
while  I  think  there  is  a  great  d^  of  force  in  the  objection ;  I  would  propose  that 
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the  junior  lord  ordinary  should  prepare  the  causes  and  dispose  of  the  routine  Mr.  W.  Miller. 

business.  • 

2229.  Have  you  any  other  suggestion  to  make  ^rith  regard  to  the  removal  of  S  April  1840. 
these  inconveniences  ? — If  that  was  not  approved  of,  the  judges  could  dispose  of 

the  routine  business  at  chambers;  and  not  order  cases  to  the  roll,  except  where  they 
wished  counsel  to  be  heard  upon  matters  of  difficulty. 

2230.  Do  you  think  that  such  chamber  practice  would  be  burdensome  to  the 
judges  ? — I  do  not  think  it,  because,  for  one  thing,  a  great  part  of  the  time  of  the 
lord  ordinary  occupied  in  court  is  consumed  in  waiting  for  coxmsel  to  be  brought 
up  to  the  bar ;  that  would  be  all  saved ;  but  my  opinion  is,  that  the  agents  among 
themselves  wcwild  arrange  a  great  part  of  the  business,  and  not  make  it  necessary 
to  trouble  the  lord  ordinary  except  in  comparatively  few  cases. 

2231.  You  have  stated  one  reason  why  you  think  one  judge  to  superintend  the 
preparation  of  causes  would  be  advantageous  ;  have  you  any  other  reason  to  state  ? 
— I  think  the  af^intment  of  a  single  judge  to  superintend  the  preparation  of 
causes  would  secure  a  greater  uniformity  and  correctness  in  the  preparation  of 
causes^  of  which  a  great  many  complaints  have  been  made  lately. 

2232.  In  any  case,  is  it  your  opinion  that  it  would  be  desirable  that  ^some 
means  should  be  devised  for  relieving  the  lords  ordinary  of  the  formal  and  routine 
business,  and  for  strictly  confining  t£em  to  what  may  be  called  judicial  business  ? 
— I  think  it  is  very  desirable. 

2233.  Were  that  done,  and  were  some  mode  arrived  at  of  having  their  bars 
supplied  with  counsel,  so  as  not  to  allow  the  interruptions  you  have  spoken  to, 
would  they  be  enabled  to  do  considerably  more  business  daily  ? — They  would  dis- 
pose of  more  csises,  undoubtedly,  if  they  were  heard  continuously ;  I  have  no  idea 
that  they  could  ever  allow  such  arrears  to  take  place  as  have  occurred. 

3234.  Do  your  clients  complain  very  much  of  being  charged  with  fees  for 
<X)uii8el  who  never  sppesix  in  their  cases  ?— Sometimes ;  clients  at  a  distance  do 
not  always  know  that ;  but  there  are  great  complaints  made. 

2335.  From  whom  do  the  complaints  arise  ? — ^Practitioners  complain  that  they 
are  not  enabled  to  get  the  services  of  counsel  after  having  instructed  them. 

2236.  Can  you  state  to  the  Committee  whether  there  are  many  causes  finally 
decided  at  present  by  the  lords  ordinary  ? — I  should  think  upwards  of  one-half  the 
causes  heard  Ijy  the  lords  ordinary  are  finally  decided  by  them ;  and  the  proper* 
tion  is,  I  should  say,  increasing. 

2237.  Are  you  aware  how  many  causes  are  generally  decided  in  the  Sheriff 
Courts  of  Scotland  ? — On  an  average  of  five  years  there  were  upwards  of  13,000 
causes  per  ammm  instituted  before  the  Sheriff  Courts,  of  which  nearly  6,000  per 
annum  were  litigated. 

2238.  You  have  stated  that  you  conrider  a  considerable  proportion  of  the  time 
of  the  inner  house  to  be  occupied  with  what  you  call  formal  and  routine  business; 
can  you  state  what  period  daily  is  So  occupied  ? — It  is  more  on  some  days  and 
less  on  others;  I  should  say  from  half  an  hour  to  an  hour  daily ;  towards  the  end 
of  the  session  it  increases  very  nmch,  so  as  to  exclude  other  business. 

2239.  Are  you  of  opinion  that  counsel  have  the  same  opportunity  of  observing 
the  interruptions  and  tiie  routine  business  which  you  have  spoken  to  as  the  gentle- 
men of  your  profession  ? — The  senior  counsel  have  not ;  the  juniors  must  see  it, 
but  they  cannot  feel  it  in  the  same  way  that  the  agents  do ;  we  feel  it  a  very 
grievocK  and  serious  annoyance  in  our  practice. 

2240.  You  have  been  asked  as  to  the  duty  of  the  judges  in  reading  their 
papers ;  do  you  understand  that  it  is  expected  by  the  profession  that  the  judges 
idiall  read  the  whole  of  the  printed  papers  which  are  laid  before  them  ? — The 
records  are  generally  accompanied  with  appendices  of  documents,  correspond- 
ence, and  otiberwise,  and  we  do  not  expect  that  they  shall  read  thpse  appendices^ 
bat  consult  them  for  reference. 

2241.  Can  you  state  whether,  in  your  belief,  the  business  of  the 'court  has 
increased  or  decreased  of  late  years  ? — It  has  been  decreasing. 

2242.  To  what  causes  do  you  attribute  the  decrease  ? — ^There  has  been  an  im- 
proved administration  in  the  local  courts,  and  an  extension  of  the  jurisdiction  of 
tiie  local  courts ;  and  I  would  attribute  it  greatly  to  the  uncertainty^  expense  and 
delay  which  occur  in  the  Court  of  Session. 

2243.  Dr.  Stock.]  What  is  the  nature  of  the  increased  jurisdiction  yen  speak 
of  in  the  local  courts? — In  Scotland  we  have  upwards  of  80  courts  of  record,  ali 
of  them  competent  to  try  causes  to  the  largest  amount ;  and  there  have  been 
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Mr.  JV.  Miller,     classes  of  cases  transferred  to  those  courts ;  for  example,  maritinie  clauses  have* 
— —       been  transferred  from  the  Court  of  Admiralty  by  Act  of  Parliament ;  and  there 
8  April  1840.       have  been  several  other  extensions  of  their  jurisdiction. 

2244.  The  Lord  Advocate.l  The  sheriff  is  not  competent  to  decide  all  causes 
of  action  ? — No. 

2245.  Dr.  LttshingtonJ]  Not  feudal  questions? — No,  not  questions  touching 
the  titles  to  real  property,  or  consistorial  questions,  except  aliment. 

2246.  Dr.  8tock.'\  Has  this  increase  of  the  jurisdiction  added  very  much  to  the 
^moimt  for  which  the  sheriffs  are  qualified  to  proceed  ? — Not  much  to  each  court. 

2247.  I*^  has  added  the  Admiralty  jurisdiction  ?— It  has  added  the  Admiralty 
jurisdiction ;  sheriffi  are  novj^  entitled  to  suspend  their  own  decrees,  and  to  judge 
in  cases  of  sessio  bororum,  aliment  and  sequestration ;  sequestration  is  a  large 
class,  and  maritime  questions  are  a  large  class  in  all  the  maritime  counties. 

2248.  Mr.  Wallace.']  You  have  spoken  of  the  dissatisfection  with  regard  to  the- 
courts ;  has  that  been  of  long  duration  ? — For  a  number  of  years. 

2249.  ^^  y^^  consider  it  abating  or  increasing? — It  is  increasing. 

2250.  Do  your  employers  in  the  large  towns  express  their  dissatisfisiction  with, 
the  proceedings  of  the  Courts  of  Session  in  their  correspondence  with  jovil — 
They  frequently  complain  to  me. 

2251.  In  what  towns  are  your  correspondents  ? — My  principal  correspondence 
is  with  the  town  of  Dundee. 

2252.  Any  other  large  towns  ? — Glasgow,  Perth,  Forfar. 

2253.  It  has  been  stated  here  and  elsewhere,  that  we  as  a  nation  are  from, 
habit  fond  of  litigation ;  do  you  find  that  to  be  the  case  with  your  employers  ? — I 
find  a  great  apprehension  of  litigation ;  I  think  that  the  foniiess  for  litigation  i& 
the  exception. 

2254.  Do  you  find  that  many  are  deterred  from  trying  their  causes  in  the  Court 
of  Session  in  consequence  of  uncertainty  and  want  of  confidence  in  the  decision,?* 
— A  very  great  many, 

2255.  ^^  y^^  consider  that  it  is  a  spirit  of  obstinate  litigation,  or  a  desire  to 
obtain  justice,  which  induces  unsuccessfiil  suitors  in  the  Court  of  Session  to  appeal 
to  the  House  of  Lords?— It  is  a  dissatisfaction  with  the  judgment  obtained,  and 
their  hope  that  a  more  deliberate  hearing,  and  an  able  mind  applied  to  it,  will 
obtain  them  redress* 

21256.  Are  there  not  very  great  complaints  of  the  imperfect  manner  in  whiclt 
causes  are  heard  in  the  inner  houses  of  the  Court  of  Session  ? — There  is  a  great 
want  of  confidence  in  the  inner  house  on  that  account. 

2257.  Is  there  any  thing  like  the  same  confidence  of  uniformity  in  the  decisions^ 
pronounced  by  the  judges  of  the  inner  chambers  of  the  Court  of  Session^  as  in  the 
judgments  pronounced  by  the  House  of  Lords  ? — ^I  would  say  that  we  have  great 
confidence  generally  in  the  judgments  of  the  Lord  Chancellor  of  England. 

2258.  Mr.  Ewart]  On  what  ground  have  you  such  superior  confidence  in  the 
judgments  of  the  House  of  Lords  ? — He  is  removed  from  all  local  feeling  or  pre- 
judice ;  he  hears  causes  with  much  more  deliberation,  and  he  applies  generally  a? 
powerfiil  mind  to  the  adjudication  of  the  cause. 

2259.  Chairman.]  You  do  not  mean  to  confine  that  to  any  particular  Lord 
Chancellor,  but  to  apply  it  generally  to  the  House  of  Lords  ? — Exactly. 

2260.  Mr.  Eiaart.]  What  is  the  particular  advantage  in  the  judgments  of  the 
House  of  Lords ;  is  it  that  there  is  a  greater  uniformity  of  decision,  or  do  yoa 
consider  it  to  be  merely  a  superior  tribunal  to  the  other  ? — I  have  stated  already 
that  we  get  a  more  deliberate  hearing  before  the  Lord  Chancellor,  and  an  opinion- 
unbiassed  by  any  local  feelings  or  prejudices ;  and  we  have  the  application  of  a 
man  of  talent  and  great  legal  acquirements  to  the  adjudication  of  the  cause. 

2261.  Mr.  Wallace.]  Are  you  of  opinion,  that,  were  confidence  restored  to  the 
Scotch  courts  of  review,  appeals  to  the  House  of  Lords  would  be  diminished  ? — 
Undoubtedly  they  would. 

2262.  Do  you  consider  that  caprice  has  any  thing  to  do  with  the  choice  of  the 
lords  ordinary  ?— No;  we  choose  6ur  lords  ordinary  from  our  estimate  of  their 
abilities  and  their  carefrdness  in  the  disposal  of  causes. 

2263.  Is  the  choice  made  by  clients  generally,  or  by  their  legal  advisers  ? — ^By 
th^ir  legal  advisers. 

2264.  At  the  time  you  choose  the  lord  ordinary,  have  you  at  the  same  tiine  to 
decide  upon  the  court  of  review  you  go  before,  provided  you  go  befcwre  any  ? — 
Yes ;  we  are  obliged  to  make  our  selection  at  the  beginning. 

2265*  Then 
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2265.  Then  you  endeavour  by  every  means  to  select  for  your  clients  the  most     Mr.  M^.  Miller. 
able  lords  ordinary  ? — Undoubtedly.  g  April  1840. 

2266.  Have  the  opinions  which  you  have  stated  to-day  been  recently  formed, 
or  are  they  of  long  standing  ? — I  have  long  entertained  those  opinions,  but  they 
are  strengthened  with  the  increasing  diflficulties  and  obstructions  we  meet  with  in 
business. 

2267.  The  Lord  Advocate.']  The  new  system  by  which  it  was  intended  to  super- 
sede to  a  great  extent  written  pleadings,  and  to  introduce  to  a  much  greater 
extent  the  viva  voce  pleadings,  was  introduced  in  1825  ? — It  was. 

2268.  Since  1825,  have  the  professional  public  and  the  public  generally, 
deriving  their  information  through  the  profession,  been  satisfied  with  the  way  in 
which  that  system  has  been  worked  by  the  lords  ordinary  in  the  hearing  and  deci^ 
sion  of  causes  ? — I  think  so ;  there  has  been  great  satisfaction. 

2269.  When  you  said  there  was  a  want  of  satisfaction  with  what  was  done  in 
that  department  of  the  Court  of  Session,  you  refer  to  the  preparation  of  causes  ? 
—Yes. 

2270.  In  which,  I  think,  you  said  that  there  was  great  delay  and  consequent 
expense  ? — Yes. 

2271.  Is  it  your  opinion  that  it  is  in  the  power  of  the  Court  of  Session  by  an 
act  of  sederunt  to  remove  a  great  many  of  those  causes  of  delay  and  expense,  or 
do  you  happen  to  know  that  part  of  those  circumstances  have  arisen  from  the 
form  of  procedure  being  rigidly  laid  down  by  the  Act  of  Parliament  of  1825  ? — A 
great  deal  of  that  has  happened  from  the  forms  being  too  minutely  laid  down  by 
statute. 

2272.  It  might  perhaps  be  an  advantage  if  the  court  were  enabled,  by  act  of 
sederunt,  to  make  rules  to  remove  some  of  those  difficulties  ? — Perhaps  it  would. 

2273.  You  say  a  great  deal  of  the  time  of  the  inner  house  is  taken  up  in 
routine  business  ? — Yes. 

2274.  When  you  say  a  great  deal  of  the  time,  you  speak  comparatively? — Yes; 
it  forms  a  large  part  of  the  time  now  occupied  by  them  in  court. 

2275.  Is  the  time  taken  up  in  routvie  business  very  large  ? — From  half  an  hour 
to  an  hour. 

2276.  Is  it  often  an  hour  ?— Very  frequently  it  is  above  an  hour ;  but  I  would 
not  say  that  it  is  always  an  hour. 

2277.  Sometimes  it  is  not  half  an  hour ;  is  it  often  an  hour  ? — ^Yes,  it  is  often 
an  hour ;  sometimes  less  than  half  an  hour. 

2278.  Is  it  your  opinion  that  viva  voce  discussion  has  been  sufficiently  carried 
into  effect  in  the  inner  divisions  of  the  Court  of  Session  ? — No,  it  has  not ;  that 
is  the  great  matter  of  complaint,  that  counsel  are  not  fully  heard  before  the  inner 
house. 

2279.  Does  that  complaint  exist  in  the  profession  at  this  moment  ? — It  does. 

2280.  Has  it  existed  in  a  greater  or  less  degree  since  the  Act  of  1825  was 
passed  ? — It  has. 

2281.  Have  you  a  very  large  acquaintance,  not  only  with  gentlemen  in  your 
own  particular  department,  viz.,  solicitors  before  the  Supreme  Court,  but  also 
writers  to  the  signet  ? — I  have. 

2282.  Can  you  state  whether  the  impression  which  you  state  now  as  existing 
in  your  own  mind  is  general  in  both  those  departments  of  the  profession  at  this 
moment  ? — Very  general ;  I  know  of  no  exception  to  this  feeling. 

2283.  You  are  acquainted  personally  with  many  of  thp  younger  counsel  at  tho 
bar  ? — I  am. 

2284.  And  have  had  a  great  deal  of  intercourse  with  them  in  the  course  of  your 
extensive  practice  ? — I  have. 

2285.  Will  you  state  what  is  the  impression  of  the  junior  branches  of  the  bar 
with  respect  to  the  mode  in  wbich  causes  are  heard  in  the  inner  division  ? — I 
think  the  feeling  is  general,  both  on  the  part  of  the  bar  and  thfe  solicitors  of  court. 

2286.  You  think  that  the  same  impression  which  you  have  stated  to  exist  in 
your  own  class  of  the  profession,  and  also  writers  to  the  signet,  exists  in  the  bar, 
and  particularly  in  the  junior  department  ? — ^I  think  so. 

2287.  Is  the  existence  of  that  very  well  known ;  is  it  notorious  ? — Quite  noto- 
rious ;  there  is  a  great  want  of  confidence  generally  or  universally  expressed  in  that 
respect. 

2288.  A  great  want  of  confidence  in  the  mode  of  hearing  causes  ? — ^Yes. 

2289.  The  judges  bestow  a  great  deal  of  labour  upon  the  cases  at  home,  you 
ate  aware  ? — I  do  not  know  what  they  do  at  home. 

0.45.  A  A  2290.  But 
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Mr.  W.  MiOer^         2290*  But  independentlj  of  the  labour  thej  bestow  at  home,  the  csoae  «f 

'  '     dissatis&ction  is,  that  their  judicial  labour  is  not  €f&ilj  and  Tisiblj  and  erideotlj 

8  April  1840*      giTen  to  the  public  ? — Certainly ;  that  and  their  impati^ice  in  hearing  the  eom- 

0el ;  and  ako  that  thej  do  not  always  state  their  <^»inims  with  snffrient  fnlneaB  to 

satisfy  the  parties  that  they  haye  understood  the  cause. 

2291.  HaTe  you  erer  known  it  happen  in  your  own  ]Hsctiee,  in  caaea  in  which 
you  were  yourself  employed  as  an  agents  or  in  other  cases,  that  yon  may  haTe 
witnessed  yoursell,  tluit  the  counsel  on  both  sides  hare  made  a  motion  to  haTe  an 
argument  put  Into  writing;  that  is  to  say,  hare  mored  for  the  OTdering  of  caaea 
expressly  because  it  was  thought  the  only  certain  way  of  haring  their  case  weD 
considered  in  the  inner  house  ? — I  do  not  at  tins  moment  recollect  of  sudi  a  case ; 
but  I  have  no  doubt  it  has  often  happened. 

2292.  Has  the  quantity  of  time  in  the  innw  houses  deroted  to  the  hearing  and 
decision  of  cases  in  public  increased  of  late  years? — ^I  am  not  aware  tiiat  it  has ; 
they  haye  not  met  the  wishes  of  the  public  in  that  respect. 

2293.  When  you  state  that  one  division  would  do  the  whole  business  of  the 
Court  of  Session  if  they  put  out  twice  as  many  causes,  and  sat  about  five  or  six 
hours  a  day,  you  make  that  observation  with  reference  to  the  time  that  each  divi- 
sion of  the  court  now  gives  in  public  to  ^e  hearing  and  decision  of  the  cases? — 
If  they  would  sit  five  or  six  hours,  that  would  be  a  great  deal  more  than  double 
the  time  that  they  now  sit  in  court ;  and  there  would  be,  beddes,  the  time  gained 
by  the  relief  from  routine  business. 

2294.  Are  you  prepared  to  say  how  much  time  either  division  would  occtofj  if 
that  full  and  satis&ctory  hearing,  which  you  say  is  wished  by  the  profession,  were 
given  in  public  in  each  case  ? — No,  I  am  not  able  to  give  a  precise  answer  to  that; 
sometimes  it  might  be  more,  sometimes  less,  according  to  the  intricacy  and  impwt- 
ance  of  the  cause. 

2295.  Then  do  you  feel  yourself  under  present  circumstances  in  a  condition  to 
give  to  the  Committee  a  confident  opinion  that  one  division  would  do  the  business^ 
whilst  the  complaint  with  you  and  that  part  of  the  profession  is,  that  there  is  not 
sufficient  time  given  to  the  hearing  and  decision  of  causes  ? — ^We  have  six  months  of 
vacation ;  if  it  is  necessary,  the  sittings  ought  to  be  prolonged  into  the  vacation ; 
if  any  time  was  required  in  addition  to  the  time  I  have  proposed,  that  ought  to  be 
given  by  the  prolongation  of  the  sittings. 

2296.  You  think  that  that  would  be  sufficient  ?— I  do. 

2297.  Did  you  ever  hear  any  complaint  among  the  junior  counsel  at  the  bar  as 
to  the  mode  of  hearing  in  the  inner  house  ? — I  have  frequently  heard  them 
complain. 

2298.  That  the  audience  was  not  sufficiently  easy? — Precisely;  that  they 
shrunk  sometimes  from  the  duty  unless  their  senior  was  present ;  that  they  had 
not  the  same  chance  to  be  frilly  and  satisfactorily  heard. 

2299.  Dr.  Lushington.']  You  have  spoken  of  the  outer  house,  and  you  have  said 
that  there  is  considerable  delay  in  the  lord  ordinary  coming  to  his  decision  upon 
the  causes;  was  that  delay  longer  prior  to  1825  than  it  is  now  ? — I  have  already 
answered  that  it  was  not ;  so  £Eur  as  I  remember,  there  was  no  delay  in  hearing  a 
cause  previously  to  that  period. 

2300.  Was  the  period  between  the  commencement  of  the  cause  and  its  finally 
leaving  the  lord  ordinary  longer  prior  to  1825  than  it  is  now  ? — I  am  not  prepared 
to  state  that,  because  we  have  had  many  improvements  since  that  time ;  we  have 
had  a  great  deal  of  legislation,  and  I  would  say  that  the  alterations  have  been  all 
improvements ;  it  would  have  been  better  if  they  had  been  all  enacted  at  one 
time,  but  they  certainly  have  been  improvements. 

2301.  Therefore,  looking  back  to  the  period  antecedent  to  1826,  you  are  not 
prepared  to  say  that  the  delay  in  bringing  causes  to  a  conclusion  before  the  lord 
ordinary  has  been  greater  of  late  than  it  was  before  1826  ? — I  speak  entirely  with 
reference  to  hearing  the  causes  when  enrolled  for  debate,  and  to  the  preparation 
of  causes. 

2302.  But  from  the  commencement  of  the  cause  to  the  conclusion  of  the  causa 
before  the  lord  ordinary,  is  the  time  which  is  occupied  since  1826  greater  than  it 
was  before  ? — I  should  perhaps  state  what  was  wrong  if  I  were  to  give  any  state- 
ment upon  that  subject ;  I  am  not  aware  that  it  was  longer  then  than  it  is  now. 

2303.  The  Lord  Advocate.]  With  the  two  full  representatious,  and  all  the 
revising  and  condescendence  and  answers  that  used  to  go  on  before  ? — I  would 
not  like  to  speak  positively ;  but  I  believe  there  is  more  delay  at  present  than 
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there  \rafi  then,  reckoning  from  the  commencement  of  the  cause  to  the  judgment     Mr.  fF.  Miller. 

given  by  the  lord  ordinary ;  the  Lord  Advocate  states  correctly,  that  there  were  

two  representations,  but  one  was  generally  a  short  representation,  refused  as  soon       ^  ^P"^^  ^^4o- 
as  given  in  ;  and  the  other  it  was  obligatory  to  put  in  in  three  weeks,  and  it  was 
in  the  power  of  the  other  party  to  answer  it  the  next  day  if  he  chose,  so  that 
those  representations  occupied  no  long  portion  of  time. 

2304.  Dr.  Lushington.]  Do  not  you  think,  prior  to  1825,  the  mode  of  proceed- 
ing before  the  lord  ordinary  was  much  more  dilatory  than  the  mode  of  proceeding 
since  1825  ? — It  was  calculated  to  be,  and  might  be  made  more  dilatory ;  but  I 
do  not  think  in  point  of  fact  the  time  occupied  was  so  much  bb  at  present. 

2305.  Then  you  think  the  pursuer,  since  1825,  in  bringing  his  cause  before  the 
lord  ordinary,  would  be  longer  before  he  obtained  his  judgment  from  the  lord 
ordinary  than  he  would  before  1825,  according  to  the  old  practice  ? — Yes,  and 
more  uniformly  so ;  formerly  before  a  lord  ordinary  we  sometimes  got  a  judgment 
in  a  very  short  space  of  time. 

2306.  You  have  stated  that  in  former  proceedings  there  was  an  opportunity  of 
the  lord  ordinary  revising  his  judgment;  you  do  not  think  that  would  be  desirable  ? 
—No. 

2307.  Did  the  circumstance  of  the  business  being  more  divided  among  counsel 
than  at  present  arise  from  there  being  less  vivd  voce  hearing  than  there  is  now? — 
Partly ;  we  had  more  causes  then  and  more  proceedings  in  each. 

2308.  Then,  in  point  of  fact,  you  trusted  to  the  mode  of  proceeding  then  exist- 
ing, as  affording  an  opportunity,  in  case  there  had  been  a  failure  in  the  first  hear- 
ing before  the  lord  ordinary,  to  correct  that  failure  ? — No  doubt. 

2309.  Supposing  there  were  to  be  only  four  judges  in  the  inner  chamber,  you 
calculate  that  they  would  be  sufficient  to  do  the  work  in  this  manner ;  you  would 
save  them  the  routine  business,  and  you  would  then  require  them  to  sit  from  five 
to  six  hours  a  day  ? — Yes. 

23 1  o.  Your  calculation  is  founded  upon  the  length  of  time  which  the  two 
divisions  now  sit  in  court? — It  is. 

231 1.  Can  you  form  any  opinion  yourself  as  to  the  length  of  time  which  ought 
to  be  occupied  by  a  judge,  doing  his  duty,  in  considering  the  cases  out  of  court  ? 
— I  have  no  doubt  that  the  court,  even  when  disposing  of  the  business  of  both 
courts,  would  not  have  so  much  labour  as  our  leading  counsel  now  have,  or  any 
thing  like  it. 

2312.  The  question  is  whether  you  can  form  any  computation  of  what  ought 
to  be  the  time  a  judge,  doing  his  duty,  would  expend  in  reading  the  papers,  as 
compared  with  the  time  he  now  expends  in  court  ? — He  would  have  the  papers  to 
consult  in  the  causes  that  were  in  the  roll,  and  I  should  think  he  would  have  less 
than  100  quarto  pages  to  peruse,  or  to  refer  to  rather  than  to  peruse. 

2313.  What  quantum  of  time  do  you  apprehend  the  perusal,  or  the  reference 
to  those  papers,  would  occupy  ? — I  am  not  prepared  to  estimate  that  just  now. 

2314.  According  to  your  proposition,  the  four  judges  would  have  not  only  the 
whole  business  in  court  to  dispose  ot  which  we  will  take  for  granted  would  be 
double  the  existing  business  of  one  division,  but  upon  those  four  judges  would 
also  be  laid  the  onus  of  doing  double  duty  out  of  court;  have  you  taken  that  into 
your  consideration  ? — I  have. 

2315.  Do  not  you  conceive  the  duty  of  a  judge  to  be  to  listen  attentively  to 
all  the  counsel  say  in  court? — Yes. 

2316.  You  have  spoken  of  a  judge  trusting  to  counsel ;  do  not  you  believe  it  is 
his  duty  narrowly  to  examine  the  record,  from  the  beginning  to  the  end,  to  see 
that  the  statements  of  the  counsel  are  confirmed  by  that  record,  or  is  he  to  take 
it  for  granted,  even  upon  the  imcontradicted  statement  of  counsel  ? — I  think  he 
may  safely  trust  to  the  statement  of  counsel  as  to  those  parts  of  the  record  which 
are  important. 

2317.  Then  he  trusts  to  the  judgment  of  the  coimsel  as  to  what  is  important 
and  what  is  not  ? — So  he  does. 

2318.  But  if  a  judge  is  to  do  his  duty  to  the  public,  ought  he  not  himself  to 
form  an  opinion  as  to  whether  this  or  that  part  of  the  record  be  important  or  not  ? 
— I  cannot  imagine  the  case  of  an  important  part  of  the  record  being  omitted  by 
the  counsel  for  the  parties. 

2319.  Then  your  opinion  proceeds  upon  the  presumption  of  the  infallibility  of 
counsel  with  respect  to  the  record,  does  it  not,  that  they  will  make  no  mistakes  ? 
— I  think  a  party  commits  his  matter  to  his  counsel,  and  he  must  abide  the  con- 
sequences. 

0.45.  A  A  2  2320.  But 
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Mr.  JV.Milier.  232O.  But  are  there  not  very  many  causes  in  which  the  interest  of  the  public 
— — —  is  at  stake  in  a  just  decision  as  well  as  the  interest  of  the  parties  ? — There  may 
8  April  1840.      be ;  but  you  are  alluding  to  the  adjudication  of  questions  of  law;  our  records  are 

confined  to  matters  of  fieu^t  and  averments  in  the  particular  cause  bef<H:e  the 

court. 

2321.  And  law  arising  out  of  those  facts  ? — Yes. 

2322.  And  the  nicest  question  of  law  may  be  altered  by  a  very  minute  differ- 
ence in  the  fact,  may  it  not? — No  doubt  it  may, 

2323.  May  not  the  counsel  likewise  omit  a  point  of  law? — He  may. 

2324.  Upon  a  narrow  examination  of  the  record,  the  judge  may  discover  it? — 
He  may. 

2325.  May  not  the  consequence  be,  that  a  judgment,  if  so  given  upon  the  argu- 
ment of  counsel,  may  enter  your  books  of  reports  and  be  cited  as  an  authority,  and 
yet  hereafter,  upon  the  inspection  of  the  record,  the  record  will  not  bear  out  the 
judgment  ? — It  may  happen  that  a  plea  may  escape  the  notice  of  counsel,  and  it 
may  be  noticed  by  the  judge ;  no  doubt  of  that. 

2326.  Does  it  not  happen  in  your  courts  that  the  judge  sometimes  suggests 
new  views  of  facts,  or  new  views  of  law,  from  having  perused  the  record  ? — It  may 
happen,  but  it  does  not  very  often  happen. 

2327.  You  have  spoken  of  the  judge  trusting  to  counsel  for  their  research ;  upon 
consideration  do  you  not  think  that  it  is  the  duty  of  the  judge,  when  he  has  heard 
oases  cited  and  legal  doctrines  laid  down,  unless  he  entirely  remembers  the  whole 
purport  and  effect  of  the  cases  cited,  himself  personally  to  consult  and  examine 
those  cases  and  see  whether  they  support  the  doctrine  attempted  to  be  elicited 
by  counsel  ? — I  think  so. 

2328.  Then  he  cannot  trust  to  counsel  altogether? —No. 

2329.  !Must  he  not  do  more ;  having  examined  all  the  cases  cited  by  counsel 
on  both  sides,  is  it  not  his  duty  to  examine  the  books  for  himself  and  endeavour 
to  find  whether  there  are  not  other  cases  bearing  upon  the  same  point  ? — I 
think  so. 

2330.  Have  you  not  questions  new  to  the  law  of  Scotland  frequently  occurring 
upon  mercantile  points?-  Sometimes. 

233 1 .  Am  I  not  right  in  supposing  that  the  whole  mercantile  law  of  Scotland, 
its  commerce  having  grown  up  apparently  at  a  more  recent  date,  cannot  be  so  well 
settled  as  the  mercantile  law  of  England  ? — ^We  borrow  a  great  part  of  our  law 
from  England  in  mercantile  matters. 

2332.  What  time  ought  the  judges  to  expend  in  making  themselves  masters  of 
those  branches  of  the  law  of  England  which  constantly  are  brought  to  bear  upon 
mercantile  questions  in  Scotland  ? — I  am  not  able  to  specify  the  time  to  be  devoied 
to  that ;  it  must  differ  in  every  case  which  occurs. 

2333.  But  you  know  that  tiiere  are  very  many  books  of  reports  in  England 
upon  those  questions  ?  —I  know  that. 

2334.  You  know  that  there  are  also  many  treatises  constantly  coming  out  of 
the  press  upon  that  subject ;  do  you  not  think  that  a  judge  of  the  Court  of  Ses- 
sion ought  to  occupy  a  reasonable  portion  of  his  time  in  studying  the  general 
doctrines  of  English  mercantile  law  ? — Undoubtedly ;  I  think  the  judges  of  the 
Court  of  Session  should  do  so. 

2335-  You  cannot  estimate  the  period  required  in  doing  that? — ^I  cannot. 

2336.  Then  do  I  understand  you  that  you  cannot  estimate  Avith  accuracy  either 
the  length  of  time  wliich  the  judge  ought  to  employ  in  the  examination  of  the 
records  and  the  cases,  in  comparing  with  the  original  the  authorities  cited,  in 
searching  for  new  authorities,  or  in  obtaining  general  information  as  to  those  parts 
of  the  law  of  England  which  bear  upon  the  law  of  Scotland  ? — I  can  only  say, 
upon  the  whole,  that,  in  my  opinion,  the  judges  would  not,  after  all,  require  to 
labour  so  hard  as  the  well-employed  counsel. 

2337.  But  you  cannot  estimate  accurately  the  time  that  they  would  expend  ? 
— No. 

2338.  Do  you  not  think  it  desirable  that,  in  a  question  of  importance,  the 
judges  should  come  prepared  vrith  deliberately  written  opinions  ? — I  think  it  is 
very  desirable  that  the  court  should  give  their  deliberate  opinions,  and,  where 
they  differ,  that  the  opinions  of  the  judges  differing  from  each  other  should  be 
given. 

2339.  Is  it  not  desirable,  with  a  view  to  keeping  the  law  of  Scotland  uniform 
and  consistent,  that  the  reasons  of  the  judges  for  the  opinions  they  so  deliver 

should 


Digitized  by 


Google 


ON  SUPREME  COURTS  OP  JUDICATURE  IN  SCOTLAND,      189 

should  be  most  distinctly,  deerly  and  accurately  stated  ? — ^Yes,  in  all  cases  of     ^^'  ^'  Miller. 
importance  involving  what  are  to  form  future  precedents.  " 

2340.  Can  you  at  all  estimate  the  time  that  a  judge  would  require  to  prepare  ^"^^  *  ^°* 
a  deliberate  opinion  upon  a  case  of  diflSculty  ? — It  must  always  depend  upon  the 

nature  of  the  case,  upon  which  he  has  to  deliver  his  opinion,  what  time  he  vrill 
occupy  in  the  framing  of  it, 

2341.  After  all  those  considerations,  are  you  still  confidently  prepared  to  say 
that  four  judges  could  fulfil  all  the  duties  which  have  been  enumerated,  a  part 
of  which  you  are  not  able  to  ascertain  the  time  it  would  take  to  fulfil  them  ? — 
If  relieved  of  the  routine  business  I  have  mentioned,  and  their  daily  sittings 
lengthened,  I  think  they  would  have  time;  but,  if  necessary,  I  think  those 
sittings  should  be  prolonged  into  the  vacation,  so  as  to  give  them  sufiicient  time 
to  overtake  the  business. 

2342.  Have  you  a  firm  opinion  upon  that  subject? — I  have  a  strong  opinion, 
though  I  am  not  able  to  estimate  the  time  devoted  to  the  examination  of  the 
records  and  printed  cases. 

S343.  Assuming  your  proposition  to  be  adopted,  have  you  ever  considered 
the  consequences  if  the  experiment  should  fail?— I  have  not  considered  the 
consequences  of  the  failure  of  the  experiment,  certainly ;  but  there  is  something 
absolutely  necessary  to  be  done  to  extricate  us  from  our  present  position ;  our 
progress  is  stopped  at  present  in  the  outer  house. 

2344.  You  have  not  considered  whether  any  evil  consequences  might  result, 
if  it  should  turn  out  that  one  chamber  was  not  able  to  decide  all  the  cases  ? — I 
do  not  apprehend  any  consequences. 

2345.  Do  you  know  what  the  average  annual  increase  of  the  bar  in  Scotland  is 
now  ? — No,  I  am  not  able  to  state  that ;  but  it  has  not  been  so  large  of  late  yean 
as  formerly. 

2346.  Is  there  any  increase  of  the  bar  ? — There  is  an  annual  increase  of  th« 
bar;  that  is,  there  are  fresh  admissions. 

2347-  Tlie  Lord  Advocate,'}  And  there  are  annual  diminutions,  by  deaths  and 
otherwise  ? — Yes. 

2348.  Dr.  LushingtonJ]  Can  you  state  how  many  upon  an  average  during  the 
last  three  years  were  admitted  to  the  bar  of  Scotland  ? — I  should  state  that  the 
bar  and  the  law  agents  for  many  years  were  increasing  at  a  great  rate,  but  I 
think  they  have  had  a  check  lately ;  there  was  a  greater  supply  than  the  demand. 

2349.  I  have  seen  it  stated  that  no  more  than  six  were  admitted  to  the  bar 
last  year ;  do  you  a|)prehend  that  statement  to  be  correct  ? — I  am  not  acquainted 
with  that ;  but  I  know  there  have  been  a  great  deal  fewer  law  agents  admitted, 
and  fewer  apprentices  entered  to  the  profession. 

2350.  Mr.  Serjeant  Jackson.']  With  reference  to  the  branch  of  the  examination 
which  has  been  so  ably  conducted  by  Dr.  Lushington  upon  the  last  topic,  are  the 
English  decisions  upon  maritime  law  quoted  and  admitted  as  authority  by  the 
Scottish  courts  ? — ^They  are. 

2351 .  Then  the  English  books  of  report,  as  well  as  the  Scotch  books  of  report, 
form  part  of  the  library  of  a  Scotch  advocate  ? — They  do. 

2352.  The  judge  in  Scotland  therefore  is  required  to  be  cognizant  with  the 
course  of  decisions  in  the  English  courts  of  justice,  as  well  as  the  course  of  de- 
cisions in  the  Scottish  courts  of  justice  ? — Yes. 

2353.  You  have  given  us  the  opinions  of  gentlemen  of  consideration,  both  at 
the  Scottish  bar  and  in  the  other  branch  of  the  legal  profession  in  Scotland,  as  to 
the  delays,  and  remedies  for  those  delays,  which  exist  in  the  despatch  of  business 
in  the  Scotch  courts ;  I  observe  that  Mr.  Graham  Bell  proposes,  by  way  of 
remedy  for  the  delay,  first,  to  take  from  the  lords  ordinary  all  the  motions  which 
are  not  to  be  opposed,  and  transfer  them  to  the  clerks ;  are  you  aware  that  it  is  not 
possible  d  priori  to  determine  what  applications  shall  be  altogether  unopposed? — 
I  have  already  stated  that  I  think  the  proposal  of  the  clerk  disposing  of  motions  of 
course  is  liable  to  the  objection  taken  to  it  by  the  Law  Commission,  and  I  have  pro- 
posed that,  instead  of  that,  the  preparation  of  causes  should  be  intrusted  to  the 
junior  lord  ordinary,  or  else  that  the  lords  ordinary  themselves  should  dispose  of 
them  at  chambers. 

2354.  But  the  question  relates  to  the  remedies  proposed  by  Mr.  Graham  Bell ; 
are  you  aware  that  it  is  not  possible  to  determine  d  priori ;  what  applications  to 
the  court  may  not  be  opposed  ? — Of  course  we  cannot  know  till  we  have  seen  the 
other  party  whether  they  are  to  be  opposed  or  not. 

045-  A  A  3  3355.  Would 
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Mr.  W.  Miller.        2355.  Would  there  not  therefore  be  a  great  practical  difficulty  in  adopting  that 

suggestion  of  transferring  from  the  lords  ordinary  to  the  clerk  motions  whidb  it  is 

8  April  1840.      not  meant  to  oppose  ? — ^I  have  already  stated  that. 

2356.  You  have  stated  another  objection,  viz.,  that  probably  the  parties  might 
be  discontented  with  the  decisions  come  to  by  the  clerk,  and  might  therefore 
appeal  to  the  lords  ordinary  from  the  clerk ;  that  would  produce  a  double  con- 
sumption of  time  ? — Yes. 

2357.  Besides  that,  it  has  been  proposed  not  to  let  the  bar  practise  in  all  the 
courts,  but  to  confine  them  to  some  of  the  courts ;  in  your  judgment  that  would 
not  be  an  expedient  change  ? — I  do  not  see  how  it  is  practicable  to  confine  coun- 
sel to  particular  bars ;  I  think  that  can  be  accomplished  only  by  an  arrangement ; 
if  we  had  fewer  tribunals  sitting,  and  they  did  not  admit  of  the  excuse  of  the  pre- 
engagement  of  counsel,  and  did  not  permit  counsel  to  leave  the  bars  while  de- 
bating a  cause,  that  would  accomplish  the  object,  because  counsel  would  not  then 
undertake  causes  unless  they  were  able  to  attend ;  and  if  we  had  three  tribunals 
sitting  daily,  instead  of  six,  I  think  that  could  be  accomplished. 

2358.  Tte  effect  of  that  would  be  to  leave  the  bar  without  legislating  upon 
the  subject,  or  making  an  act  of  sederunt  to  accofnmodate  themselves  to  the 
course  of  proceeding  adopted  by  the  court  ? — Yes. 

2359.  Would  not  that  have  the  effect  of  diminishing  very  much  the  quantity 
of  business  which  eminent  barristers  in  leading  practice  might  discharge  ? — It 
might  deprive  them  of  some  cases ;  but  I  think,  on  the  other  hand,  it  would  secure 
to  them  others ;  and  I  think  the  profession  generally  would  be  inclined  to  pay 
higher  fees  to  the  counsel  than  they  do  at  present,  when  we  instruct  our  counsel 
very  much  upon  the  chance  of  their  assistance,  whifch  is  a  very  unsatisfactory 
mode  of  doing  business. 

2360.  Would  it  not  reduce  the  number  of  causes  in  which  a  counsel  of  first- 
rate  business  was  engaged,  by  nearly  one-half,  if  the  plan  you  have  suggested 
were  adopted? — If  the  inner  houses  were  put  into  one,  those  counsel  might  expect 
to  be  employed  in  a  much  greater  number  of  causes  there.  In  my  opinion,  they 
might  be  deprived  to  some  extent  of  the  employment  before  the  lords  ordinary, 
but  that  is  the  only  way  in  which  it  would  affect  their  practice.  I  think  that  the 
other  would  be  a  compensation. 

2361.  Your  opinion  is,  that  there  would  not  be  such  a  diminution  of  income  to 
the  most  eminent  men  at  the  bar  as  to  be  a  discouragement  to  them  in  practising 
in  the  courts  ? — I  do  not  think  there  would  be  a  diminution  of  income,  and  there 
would  be  great  comfort  in  the  way  of  doing  business. 

'    2362.  You  think  the  augmentation  of  fees  that  would  take  place,  with  the 
perfect  consent  of  suitors,  would  go  a  great  length  in  compensating  counsel  for 
the  loss  of  ^causes  in  the  outer  house  ?—  Yes ;  but  whilst  they  might  lose  some 
«  cases  in  the  outer  house,  they  would  gain  some  in  the  inner. 

2363.  And  in  that  respect  you  think  that  they  would  gain  in  the  inner  house 
that  which  would  make  amends  for  what  they  lost  in  the  outer  house  ? — I  think 
in  both  those  ways  they  would. 

2364.  You  have  stated  that  there  is  a  general  complaint  not  only  amongst 
suitors  and  gentlemen  of  your  profession,  but  amongst  the  gentlemen  at  the  bar, 
that  causes  are  not  sufficiently  heard  in  the  inner  house  ? — Yes. 

2365.  The  length  of  their  speeches  is  curtailed  ? — There  is  an  impatience  exhi- 
bited on  the  part  of  the  judges,  and  a  formed  opinion,  which  discourages  them 
from  speaking.  It  is  not  an  uncommon  thing  for  them  to  say,  that  the  judges  are 
for  or  against  a  party  before  the  case  is  heard. 

2366.  You  do  not  mean  to  have  it  understood  that  any  improper  impatience  is 
manifested  by  the  judges  in  the  hearing  of  causes  ? — I  do  not  like  to  niake  reflec- 
tion upon  the  judges,  but  that  is  my  opinion.  There  is  an  undue  discouragement, 
I  think. 

2367.  That  arises  probably  more  from  the  circumstance  of  their  having  read 
the  papers  at  home,  and  to  a  certain  extent  formed  an  opinion  of  what  is  relevant 
«nd  important  in  the  case,  and  what  is  irrelevant  and  unimportant,  than  from  any 
degree  of  impatience  or  irritability  on  their  part ;  is  that  your  opinion  ? — Their 
coming  to  the  hearing  of  the  cause  with  their  minds  made  up  on  one  side  prevents 
their  hearing  the  matter  patiently. 

2368.  That  is  what  induces  the  manifestation  of  what  is  considered  impatience  ? 
—Yes. 

2369.  It 
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2369.  It  is  one  of  the  suggestions  here  for  the  remedy  of  the  evils  of  delay  in  Mr.  IV.  Miller. 

the  outer  house  that  the  speeches  should  be  shortened? — Yes ;  Mr.  Graham  Bell       ;, 

suggests  that ;  and  they  would  be  shortened  in  point  of  fact  without  being  short-  ®  ^P"*  *840' 
ened  in  reality,  because  if  they  were  heard  continuously,  the  same  speech  would 

occupy  a  much  shorter  space  of  time  than  it  does  now,  when  it  is  protracted  over 
weeks,  and  heard  piecemeal  with  many  repetitions. 

2370.  But  if  the  judges  in  the  outer  house,  vnth  a  view  to  check  the  consump- 
tion of  public  time  unnecessarily,  were  to  interpose  and  shorten  the  addresses  of 
counsel,  and  were  to  intimate  t^at  it  would  be  better  for  them  to  confine  them- 
selves to  certain  points,  and  curtail  their  speeches,  would  there  not  be  great  dan- 
ger that  that  would  bring  upon  the  outer  house  the  same  imputation  of  impatience 
which  it  appears  exists  with  regard  to  the  inner  house  ? — A  great  deal  must  be 
left  to  counsel  in  that  respect,  that  they  will  not  occupy  the  time  of  the  court 
unnecessarily. 

2371.  But,  nevertheless,  you  are  aware  that  oftentimes  suitors  require  longer 
time  from  counsel,  in  the  length  of  speech,  than  the  counsel  would  himself  approve 
of? — I  believe  that  counsel  in  that  respect  are  regulated  by  their  own  opinion, 
and  not  the  opinion  of  their  clients. 

2372.  Do  not  you  think  that  the  clients  sometimes  think  that  counsel  ought 
to  go  at  greater  length  into  the  case  than  the  counsel  thinks  desirable  ? — I  have 
no  doubt  that  that  may  happen. 

2373.  There  may  be  danger  of  the  counsel  sometimes  going  to  a  greater  length 
than  he  in  his  judgment  thinks  necessary,  in  order  to  gratify  his  clients  ? — I  do  not 
think  that  that  often  happens. 

2374.  But  sometimes  ? — It  may. 

2375.  You  have  stated  that  among  the  junior  counsel  there  were  complaints  on 
this  subject,  of  not  being  heard  themselves  ? — I  have  heard  both  senior  and  junior 
counsel  complaining  of  that. 

2376.  It  would  be  an  advantage  to  the  junior  counsel  if  the  senior  counsel  were 
not  in  so  many  cases  as  they  are  now,  the  juniors  would  be  occupied  more? — The 
juniors  are  instructed  along  with  the  seniors  at  present,  even  when  they  are  not 
expected  to  speak. 

2377.  Something  was  said  of  a  monopoly  of  business  at  the  Scottish  bar;  I 
should  collect  from  the  answer  you  made  before,  that  that  monopoly  of  business 
at  the  Scottish  bar  was  nothing  more  than  that  existing  in  the  profession  in  other 
countries,  from  men  occupying  a  distinguished  place  and  having  a  high  character 
for  industry  and  talent  ? — Yes. 

2378.  There  must  always  be  such  a  monopoly  as  that? — Yes. 

2379.  There  is  no  other  monopoly  at  the  Scottish  bar  than  that  ? — No  other. 

2380.  The  suitors  would  prefer,  naturally,  to  commit  their  causes  to  men  of 
the  greatest  experience  and  ability? — Yes. 

2381.  And  that  leads  to  the  use  of  the  term  monopoly? — It  was  not  I  who 
used  the  term  monopoly. 

2382.  Does  it  frequently  happen  at  the  Scottish  bar  that  gentlemen  receive  fees 
who  are  wholly  unable  to  give  any  assistance  to  their  clients'? — ^That  happens  very 
frequently: 

2383.  That  is  owing  to  this  arrangement  of  the  courts  that  you  complain  of? 
—Yes. 

2384.  You  have  spoken  of  the  quantity  of  business  despatched  in  the  Sheriffif 
Courts ;  there  are  33  of  those  courts  in  Scotland,  are  there  not  ? — Upwards  of  30 ; 
32  or  33. 

2385.  You  spoke  of  13,000  causes  being  disposed  of  in  those  courts  per  annum, 
on  an  average  of  five  years ;  for  what  amount  can  causes  be  taken  to  those  courts : 
— From  the  smallest  to  the  largest  amount. 

2386.  What  is  the  smallest  you  have  known? — I  have  seen  a  cause  for  a  half- 
penny ;  but  I  should  explain  that  it  was  for  a  market  rate ;  for  example,  it  was 
to  settle  the  right  to  claim  that  rate ;  but  the  hal^enny  was  the  only  stake  in  that 
particular  cause. 

2387.  Between  man  and  man ;  between  the  people  of  the  poorer  classes  of 
society,  what  is  the  lowest  amount  in  question  ? — Since  the  Sherifis'  Small  Debt 
Courts  have  been  introduced,  they  have  been  largely  taken  advantage  of;  8/.  6  s.  8d. 
is  the  highest  in  that  court ;  they  are  like  the  Court  of  Requests  in  this  country : 
thcL  decisions  cannot  be  reviewed  in  any  way ;  the  Justice  of  the  Peace  Courts  have 
a  similar  jurisdiction  to  the  extent  of  5/. 

0.45.  A  A  4  2388.  Is 
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2388.  Is  the  Court  of  Session  prohibited  from  deciding  causes  below  a  certain 
Mr.  f.  ,  MtiUr.  ^^^^ — ^They  cannot  interfere,  in  the  first  instance,  in  causes  below  25/. ;  they 
8  April  1940.      ^^^®  ^^'y  ^^  appellate  jurisdiction  in  such  cases. 

2389.  Does  it  often  happen  that  causes  for  a  few  shillings  come  befofe  the 
Small  Debt  Courts? — Yes,  I  have  no  doubt  of  it ;  the  causes  before  those  small 
courts,  I  ought  to  observe,  are  not  counted  in  the  number  of  13,000. 

2390.  Sir  C.  Grey.']  Would  not  this  be  a  convenient  new  distribution  of  the 
business  I  first,  that  there  should  be  only  one  inner  house  or  chamber  of  review  ; 
secondly,  that  one  judge  singly  should  take  all  unopposed  motions  of  every  sort, 
that  is,  where  there  is  no  opposing  counsel  or  agent ;  then  that  the  second  divi- 
sion of  the  inner  house  should  take  all  the  first  hearings  i^  causes,  sitting  as  a 
court  of  four,  instead  of  the  first  hearing  being  before  a  single  lord  ordinary ;  and 
that  the  four  remaining  judges,  sitting  as  lords  ordinary,  either  singly  or  as  a  court 
of  four,  should  take  the  remaining  business  of  the  lords  ordinary,  which  would 
chiefly  be  the  preparation  of  the  records  and  .contested  motions ;  supposing,  in 
addition,  that  I  can  show  that  it  would  be  so  arranged  that  no  more  than  one  of 
those  courts  should  ever  be  sitting  at  the  same  time,  and  yet  that  they  should  sit 
longer  than  they  do  now  ? — I  do  not  think  it  advisable  to  dispense  with  the  outer- 
house  judges ;  by  that  arrangement  you  propose  to  have  four  outer-house  judges 
appropriated  to  the  preparation  of  causes  and  contested  motions ;  my  opinion  is, 
that  a  single  judge  would  be  quite  competent  to  do  all  that  business. 

2391.  Then,  if  you  think  that  a  single  judge  would  do  that,  you  must  admit 
that  the  lords  ordinary  sitting  as  a  court  of  four  would  be  able  to  get  through 
that  business  ?  —No ;  for  this  reason,  that  the  separate  lords  ordinary  will  hear 
separate  causes,  and,  from  experience,  we  find  that  less  than  half  of  the  causes 
decided  by  them  are  carried  by  appeal  to  the  inner  house ;  the  sifting  they  have 
undergone  before  the  outer-house  judges  in  the  majority  of  cases  satisfies  the 
party  to  acquiesce  in  the  judgment ;  and  even  in  those  cases  that  are  carried  to 
review,  the  points  for  discussion  are  very  much  narrowed,  so  that  it  comes  to  the 
inner  chamber  in  a  much  narrower  compass  than  it  stood  originally. 

2392.  You  say  that  one  lord  ordinary  would  get  through  all  the  preparation  of 
causes,  and  of  contested  motions ;  by  my  arrangement,  I  would  appropriate  four 
lords  ordinary  sitting  together  as  a  court  for  that  purpose ;  and  if  one  could  do  it 
by  himself,  I  should  suppose  that  the  four  sitting  together  as  a  court  would  do 
it? — I  think  that  one  judge  would  be  able  to  do  it  better  than  four. 

2393.  You  think  four  would  be  able  to  do  it  ? — No ;  because  it  would  be  an 
open  court  with  counsel  attending,  and  the  judges  would  not  be  able  to  go^  through 
it  so  quickly. 

2394.  Must  not  counsel  attend  in  contested  motions  ?  —I  think  not ;  a  few 
words  of  explanation  at  chambers  would  be  all  that  would  be  necessa^.  The  plan 
proposed  would  occasion  double  business,  because  the  motions  jpust  all  be 
called  before  the  judge  sitting  singly  to  ascertain  whether  they  are  apposed  or 
not ;  and  then,  opposition  being  made,  they  would  have  to  be  remi^^ed  to  the 
four,  and  to  be  hewd  in  a  formal  way,  which  I  think  would  not  be  necessary,  except 
in  a  few  cases. 

2395.  It  is  always  known  in  English  courts  whether  the  causes,  on  bfeing  set 
down,  are  defended  or  not? — Yes ;  but  we  have  motions  in  litigated  cause*  which 
are  not  opposed ;  but  we  do  not  ascertain  whether  they  are  to  be  opposed  iby  the 
opposite  party  till  the  causes  are  called;  for  example,  we  make  a  demand  fcW  the 
recovery  of  writings,  and  the  question  for  the  judge  is,  whether  we  have  a  riAht  to 
recover  the  writings,  or  whether  they  are  relevant  to  the  cause,  or  confidential  in 
their  nature.  I  would  say,  generally,  upon  the  question,  that  I  think  the  arr^ge- 
ment  quite  impracticable. 

2396.  Have  you  any  thing  further  to  add  to  the  main  question?— I  do}  not 
think  it  necessary  to  add  any  thing  more. 

2397.  What  is  the  exact  period  of  vacation  at  present  ? — Six  months  and  t fcre© 
weekjs ;  that  is  three  weeks  at  Christmas  and  six  months  in  spring  and  autimrnl ;  it 
is  nearer  seven  months  than  six.  1 

2398.  It  has  been  stated  that  for  about  two  hours  a  day  the  judges  sit  in  col 
how  many  hours  would  that  be  in  the  year  .^— It  would  be  134  hours  to  each  ccfurt^ 
or  268  hours  to  both,  in  the  year.  f 

2399*  Supposing  that  the  judges  were  divided  into  three  courts  upon  f  my 
arrangement,  would  not  this  distribution  of  the  business  as  to  time  amojengst 
them  be  at  once  more  eflSicient  for  the  transaction  of  business,  as  comprising  rt^ore 
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business  hours,  and  more  convenient,  and  easy  and  pleasant  to  themselves,  viz.,     Mr.  H^.  MUkr. 

that  one  court  of  four  judges  should  sit  seven  hours  a  day  on  the  Monday  and  '■ 

Thursday,  that  the  other  court  should  sit  seven  hours  a  day  on  the  Tuesday  and      8  April  1840. 

Friday,  and  that  the  third  court  of  four  judges  should  sit  seven  hours  a  day  on  the 

Wednesday  and  Saturday,  the  hours  of  business  being  from  nine  to  four,  and  that 

the  vacations  in  consequence  of  their  sitting  only  two  days  a  week  should  be 

shortened  to  13  weeks  in  the  sunmier,  a  fortnight  at  Christmas,  and  a  week  at 

Easter,  according  to  which  arrangement  each  court  would  sit  469  hours  in  the 

course  of  the  year  instead  of  268,  and  yet  every  judge  would  have  five  days  in  the 

week  to  himself  for  reading  papers  and  for  leisure,  except  when  he  might  be 

employed  in  the  business  of  the  Justiciary  or  the  Admiralty,  or  other  business  out . 

of  the  regular  course  of  the  Court  of  Session  ? — Putting  the  hours  together,  they 

amount  to  only  1,407  hours  in  all ;  but  if  you  add  the  268  hours  employed  by 

the  inner  house  to  the  number  of  hours  employed  by  the  outer  house  judges  in 

hearing  causes,  it  produces  a  much  greater  time  devoted  to  the  adjudication  of 

causes ;  in  the  one  case  it  amounts  to  1,407 ;  but  even  reckoning  the  short  period 

now  devoted  by  the  inner  house  to  the  hearing  of  causes,  there  would  in  the  other 

case  be  2,408  hours  ;  each  lord  ordinary  sits  107  days,  four  hours  each,  or  428 

hours  in  all. 

2400.  Upon  the  average,  you  think  that  all  the  five  lords  ordinary  sit  four 
hours  a  day  ?— Yes. 

240 1 .  How  is  it  possible  that  the  lord  ordinary  who  has  decided  only  30  causes 
should  be  occupied  four  hours  a  day  ? — It  happens  in  consequence  of  being  occu- 
pied with  routine  business,  and  of  the  interruptions  I  have  mentioned.  I  do  not 
think,  by  the  arrangement  proposed,  the  business  of  the  court  could  be  accom- 
plished ;  it  is  very  desirable,  in  my  opinion,  to  continue  the  duties  of  the  lords 
ordinary,  each  of  whom  disposes  of  a  gr^t  number  of  causes  that  are  not  brought 
under  review,  and  each  of  whom  is  able  to  narrow  very  much  the  points  of  dis- 
cussion raised  for  the  inner  house  when  the  cause  is  submitted  for  review ;  by  the 
arrangement  proposed,  there  would  not  be  nearly  so  much  time  devoted  to  the 
disposal  of  causes  as  in  that  which  I  have  submitted. 

2402.  You  observe  that  this  arrangement  would  at  all  events  obviate  all  your 
objections  against  the  diflSculty  of  getting  counsel  to  attend  in  different  courts  at 
the  same  time  ? — Of  course  it  would  obviate  that  objection ;  but  my  objection  is 
not  on  that  score,  but  because  it  would  not  do  for  the  despatch  of  business. 

2403.  It  would  obviate  the  objections  that  have  been  stated  against  the  sittings 
not  being  sufficiently  continuous  or  consecutive  so  as  to  get  the  cases  disposed  of 
in  one  day  ? — It  would  obviate  that  objection. 

2404.  Then,  if  it  has  those  advantages,  might  not  your  objection,  that  there 
would  not  be  a  sufficient  number  of  hours  in  the  whole,  be  obviated  by  letting  the 
four  lords  ordinary,  for  the  preparation  of  records  and  all  contested  motions,  sit  sepa- 
rately, as  I  have  put  it  in  the  first  instance,  because  then  there  would  be  no  more 
distraction  of  different  courts  than  there  is  at  present ;  the  niunber  of  hours  of 
business  would  be  increased  by  the  power  of  one  of  the  courts  being  multiplied  by 
four  ? — I  think  it  would  be  a  great  waste  of  the  judges  to  have  four  judges  appro- 
priated to  the  preparation  of  causes;  I  think  that  three  of  them  would  be 
unnecessary  for  that  purpose, 

2405.  Then  the  only  other  business  that  the  lords  ordinary  now  transact 
which  I  have  supposed  to  be  transferred  to  one  of  the  divisions  of  the  inner 
chamber,  is  the  first  hearing  of  causes ;  if  you  think  that  the  four  lords  ordinary 
would  not  have  business  enough  without  those  first  hearings,  might  not  they  give 
employment  to  that  division  of  the  inner  chamber  by  sending  only  the  most  im» 
portant  first  hearings  to  be  heard  before  that  division  as  a  court  of  four,  instead 
of  being  heard  before  anyone  lord  ordinary?— I  do  not  see  how  the  proposal 
you  midce  would  abate  the  evils  of  which  we  complain  in  our  courts. 

2406.  It  would  obviate  two  great  evils ;  $rst,  that  the  business  is  not  sufficient 
to  remunerate  counsel,  unless  they  are  employed  in  all  the  different  courts  that  are 
now  sitting  at  the  same  time ;  and,  secondly,  it  has  been  stated  as  a  great  grievance 
that  the  sittings  of  the  inner  chamber  for  two  hours  at  a  time,  and  the  sittings  of 
the  lord  ordinary  are  not  sufficient  to  enable  you  to  get  through  any  hearing  at  one 
time ;  that  the  business  is  broken  off  and  renewed  when  nobody  can  reckon  upon 
it  ? — I  hold  in  my  hand  the  evidence  of  two  gentlemen  given  before  the  Law 
Commission,  who  suggest  that  the  inner  houses  ought  to  sit  on  alternate  days; 
with  the  permission  of  the  Committee  I  will  read  that  evidence.  In  the  first 
]Eleport  of  the  Law  Commission,  page  44,  the  late  Htigh  Macqueen,  who  was 

Ot45?  B  B  m 


Digitized  by 


Google 


194      MINUTES  OF  EVTOENCE  BEFORE  SELECT  COMMITTEB 

31  r.  ir.  Miller,  an  able  solicitor  and  in  very  extensive  practice,  states  it  as  his  opinion  that  •*tbe 
'  business  of  the  inner  house  would  be  better  performed,  in  every  respect,  if,  instead 

8  April  1840.  of  both  divisions  meeting  daily  and  at  the  same  hours,  one  of  the  divisions  were 
to  sit  on  Mondays,  Wednesdays  and  Fridays,  leaving  the  rest  of  the  week  for  the 
other  division ;  in  this  way  a  day  would  intervene  between  each  court  day  of 
the  division,  and  the  court  actually  sitting  would  always  be  attended  by  a  full 
bar,  and  parties  would  not,  as  at  present,  be  deprived  of  the  aid  of  their  leading 
counsel  by  the  business  of  the  other  division.'*  "  From  an  examination  of 
the  length  of  time  during  which  the  divisions  actually  sit  at  present,  I  am 
satisfied  that  the  whole  business  of  the  inner  houses  could  easily  be  despatched  by 
the  arrangement  which  I  now  venture  to  suggest.  Jf  their  lordships  would  consent 
to  sit  from  ten  to  three  o'clock  on  each  court  day,  it  would  be  expedient  for  the 
court  to  sit  out  those  five  hours  and  to  order  a  commensurate  extent  of  cases  to 
the  roll,  so  as  to  render  it  impossible  to  pretend  that  cases  had  been  hurried 
through  in  order  to  release  from  business  to  relaxation  any  one  about  the  court.'* 
That  opinion  recognizes  the  idea  that  the  court  may  in  one  day  despatch  the  buai* 
ness  of  two,  and  tlutt  in  that  way  the  business  might  be  done.  There  is  another  agent 
in  extensive  practice  who  gives  the  same  opinion  before  the  Law  Commissioners. 

2407.  Mr.  Wallace.']  Who  is  that  agent? — Simon  Campbell ;  his  evidence  is  in 
page  50  of  the  same  Report :  **  If  the  lords  ordinary  were  to  continue  and  decide 
causes  in  the  outer  house,  it  would,  I  think,  be  a  great  improvement  for  them  and 
the  inner  house  to  sit  on  alternate  days.  This  would  prevent  the  constant  inter- 
ruption of  the  debates  by  the  counsel  being  called  from  them  to  the  inner  house. 
It  would  also  save  a  great  deal  of  time  to  the  counsel  and  agents,  who  on  inner- 
house  days  would  not  require  to  wait  on  for  the  chance  of  causes  being  called  in 
the  outer-house  rolls,  and  the  debates  upon  the  other  days  would  be  heajrd  without 
interruption,  and  with  more  comfort  and  satisfaction  to  the  ordinaries,  and  to  all 
concerned." 

2408.  Mr.  Ewart.']  One  of  those  opinions  contemplates  each  of  the  two  inner 
houses  sitting  on  alternate  days ;  the  other  contemplates  the  outer  house  sitting 
on  one  day,  and  the  inner  house  on  the  other  day  ? — Yes ;  but  both  recognize  the 
ability  of  the  court  to  despatch  in  one  day  the  business  of  two. 

2409.  You  alluded  to  shortenmg  the  vacations ;  how  much  would  you  propose 
to  shorten  the  vacations  ? — Just  as  the  business  might  require  it.  In  my  opinion, 
it  would  not  be  necessary  with  the  present  amount  of  business ;  by  a  recent  Act 
of  Parliament,  Her  Majesty  is  entitled  to  order  the  court  to  prolong  their  sittings, 
or  the  court  may  of  themselves  continue  their  sittings. 

2410.  Mr.  Wallace.^  For  how  long  ? — I  am  not  able  to  answer  that  at  the  mo- 
ment ;  I  think  it  is  a  month. 

241 1.  Mr.  Ewart'\  You  would  not  propose  to  fix  a  longer  duration  ? — No^  not 
unless  it  was  necessary. 

2412.  You  stated  that  there  was  a  want  of  uniformity  in  the  decisions  of  the 
inner  houses ;  to  what  do  you  attribute  diat  want  of  uniformity  ? — The  differing 
opinions  of  the  judges. 

2413.  Do  you  attribute  it  to  the  existence  of  two  houses? — Of  course;  it 
would  not  exist  if  there  was  only  one. 

2414.  Then  you  mean  to  say  that  they  come  to  conflicting  decisions  some- 
times ? — Yes. 

2415.  You  complain,  and  it  has  been  a  common  complaint  before  the  Com- 
mittee, that  counsel  are  called  from  one  house  to  another ;  that  there  being  two 
inner  houses,  counsel  are  prevented  from  acting  in  one  of  the  inner  houses,  by 
being  engaged  in  the  other  house ;  if  the  two  inner  houses  were  consolidated, 
this  objection  could  no  longer  exist  ? — It  would  not. 

2416.  Counsel  would  be  present  in  the  one  consolidated  court  ? — Yes. 

2417.  Mr.  WallaceJ]  Is  it  your  opinion  that  a  considerable  portion  of  the  busi- 
ness might  be  advantageously  performed  during  the  present  long  vacation  ? — The 
business  of  the  courts  might  be  very  much  advanced  by  something  being  done  in 
the  vacation. 

2418.  Which  cannot  be  done  at  present  ? — It  cannot  be  done  at  present ;  by  a 
late  statute  we  are  entitled  to  call  some  causes,  that  is,  bring  them  into  court, 
on  two  box  days ;  but  we  have  no  opportunity  in  case  of  absence  or  feilure  to 
lodge  defences  to  obtain  judgment ;  and  we  cannot  advance  a  cause  that  has  been 
already  begun. 
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Robert  Bell,  Esq.,  called  in ;  and  Examined. 

2419.  Chairman.]    I  bpxieve  you  are  an  advocate  at  the  bar  of  Scotland?    Jloi^r/ Be*,  Esq. 

— I  am,  '1   Q 

2420.  You  hold  the  situation  of  procurator  to  the  Church  of  Scotland?— I  do.      ^  ^i*"*  *^4^* 

242 1 .  How  long  have  you  been  in  practice  at  the  bar  ? — Nearly  36  years. 

2422.  During  that  time  you  have  been  engaged  in  several  of  the  principal  and 
most  important  causes  that  have  been  heard  before  the  Court  of  Session  ? — Yes,  I 
have  been  engaged  in  all  departments  of  the  profession. 

2423.  Do  you  consider  that  the  present  establishment  of  judges  in  the  Supreme 
Court  is  more  than  sufficient  to  transact  the  business  which  comes  before  them  ? 
— I  think  it  is  not  more  than  sufficient. 

2424.  There  are  five  judges  sitting  in  the  outer  house  ;  is  it  your  opinion  that 
the  business  which  comes  before  those  judges  is  sufficient  to  occupy  their  whole 
attention  during  the  period  that  they  sit  ? — I  think  it  is  fully  sufficient  to  occupy 
their  attention,  and  on  some  occasions  they  get  into  arrear,  although  they  do  pay 
close  attention  to  the  duties  of  their  office. 

2425.  Is  it  the  practice  of  those  who  enter  into  litigation  before  the  lords  ordi- 
nary that  the  pursuer  should  select  the  judge  before  whom  he  brings  his  case? — 
Yes,  it  is  so. 

2426.  Do  you  consider  that  that  is  a  practice  attended  with  advantage  to  the 
public  ? — I  think  it  is  attended  with  advantage. 

2427.  In  what  respect  ? — ^There  must  always  be  differences,  both  in  the  capacity 
and  knowledge  of  men,  and  it  is  most  desirable,  therefore,  that  parties  should  not 
be  under  the  necessity  of  bringing  very  important  cases  before  any  but  the  best 
judge  that  they  can  select ;  I  tMnk  that  is  the  chief  advantage  of  it,  and  it  appears 
to  me  to  be  an  important  one. 

2428.  But  supposing  there  was  one  judge  in  particular  among  the  lords 
ordinary  who  was  more  popular  either  on  account  of  his  talent  or  quickness  in 
despatching  business  than  another,  would  not  the  system  of  the  pursuers  choosing 
their  own  especial  courts  be  liable  to  throw  a  vast  weight  of  business  on  that 
particular  judge,  and  therefore  to  create  considerable  arrears  in  his  court,  and 
consequent  delay  in  the  administration  of  justice  generally? — It  certainly  must 
have  that  effect  to  some  extent ;  but  to  a  great  degree  it  corrects  itself:  the  delay, 
which  occurs  from  a  particular  judge  being  over-burdened  with  business,  leads 
pursuers  in  the  general  run  of  cases  to  select  a  judge  who  has  less  to  do,  for,  gene- 
rally speaking,  pursuers  have  no  interest  in  delay;  there  can  scarcely  hd  an 
instance  of  a  pursuer  bringing  his  case  before  a  judge  in  the  hope  that  he  will 
thereby  have  it  delayed. 

2429.  Then  you  do  not  consider  that  it  would  be  expedient  to  equalize  the 
work  before  the  lords  ordinary,  by  equalizing  the  number  of  causes  upon  each  of 
their  rolls? — No;  in  my  opinion  it  would  be  very  inexpedient. 

2430.  But  suppose  such  an  alteration  were  made,  would  you  consider,  in 
that  case,  that  the  number  of  lords  ordinary  were  more  than  sufficient  for  the 
business  that  would  come  before  them  ? — I  should  think  not. 

2431.  The  Lord  Advocate.]  You  are  aware  that  there  are  very  large  arrears 
before  some  of  the  lords  ordinary  now;  do  you  think  that  those  arrears  could 
be  worked  off,  and  that  there  would  be  time  to  spare  if  the  causes  were  equally 
distributed? — I  see  no  reason  to  think  so.  It  is  impossible  to  conjecture  what 
would  be  the  consequence  of  that  course ;  if  you  were  merely  to  divide  the  cases 
equally  numerically,  it  would  not  obviate  the  objection  I  have  stated.  We  see 
very  well  that  some  of  the  hardest  working  judges,  who  are  most  conscientious 
in  the  discharge  of  their  duty,  and  are  men  of  quick  parts,  get  into  arrear 
with  a  smaller  number  of  cases  than  other  judges  actually  get  through. 

2432.  Mr.  Wallace.]  How  do  you  account  for  that  ? — I  would  account  for  it  in 
this  way,  that  the  most  important  and  heaviest  cases  are  taken  to  the  judges 
who,  in  the  opinion  of  the  parties,  are  best  qualified  to  decide  those  cases;  and  if 
you  were  to  equalize  the  causes,  it  might  happen  that  a  judge  might  get  through 
a  greater  number  of  cases  than  he  has  at  present,  while  other  judges  might  not 
then  get  through  the  same  number  of  cases.  I  cannot  see  my  way  to  the  conclusion 
that  there  would  be  greater  despatch  of  business  by  a  numerical  division,  and  you 
can  adopt  no  other  mode. 

045.  B  B  2  2433*   Chairman.] 
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Robari  BeUy  Esq.        2433.  Chairman.']  Do  you  think,  since  the  passing  of  the  Judicature  Act,  vivd 
^-— -       voce  pleadings  have  been  more  adopted  before  the  lords  ordinary  than  they  were 
8  April  1840,       previously  ? — Yes,  they  have. 

2434.  Has  that  given  generally  greater  satisfaction  to  the  public  ? — I  think  that 
has  given  great  satisfaction. 

2435.  With  respect  to  the  inner  house,  do  you  consider  that  it  w^ould  be  ex- 
pedient to  dispense  with  either  of  the  divisions  as  a  court  of  review,  and  substitute 
one  court  of  review  in  their  place  ? — No,  I  do  not. 

2436.  Do  you  consider  the  number  of  judges  in  either  division  as  too  many  or 
too  few ;  would  you  recommend  any  alteration  in  their  number  as  they  at  present 
stand  ? — I  can  recommend  no  alteration  in  the  number  as  they  at  present  stand. 
I  think  four  are  sufficient  for  the  business ;  if  you  were  to  diminish  them  to  three, 
you  might  very  often  have  cases  decided  in  the  inner  houses  by  two  judges  against 
one,  which  one  might  be  of  the  same  opinion  vidth  the  judge  who  had  decided  it  in 
the  outer  house,  so  that  there  would  be  two  and  two,  and  parties  would  have  more 
confidence  in  the  judgment  of  the  outer-house  judge  and  one  of  the  inner-house 
judges  than  in  the  judgment  of  the  two  others,  wWch  would  be  the  judgment  of 
the  inner  house.  That  is  my  opinion.  I  think  it  would  lead  to  great  dissatis&c- 
tion  and  to  the  multiplication  of  appeals  to  the  House  of  Lords. 

2437.  Has  any  dissatisfaction  been  expressed  consistent  with  your  knowledge 
by  that  branch  of  the  profession  to  which  you  belong,  of  the  manner  in  which 
causes  are  heard  in  the  inner  house? — We  are  not  so  well  satisfied  with  the 
manner  in  which  causes  are  heard  in  the  inner  house,  as  with  the  manner  in  which 
they  are  heard  in  the  outer  house. 

2438.  Does  that  dissatisfaction  arise  from  the  feeling  that  the  Act  of  1825  haa 
not  been  carried  out  so  fiiUy  in  the  inner  house  as  it  has  in  the  outer  house  ? — 
It  has  not  been  carried  out  so  fully  in  the  inner  house  as  it  has  in  the  outer 
house,  and  the  dissatisfisu^tion,  as  far  as  I  understand  the  feeling  of  the  profession, 
arises  from  that  source. 

2439.  W^^'  y^^  ^^*^  *^  ^^  Conunittee  to  what  cause  you  attribute  it  that  the 
spirit  of  the  Judicature  Act  has  not  been  so  fully  carried  out  in  the  inner-house 
as  it  has  in  the  outer  house  ? — I  think  there  has  not  been  sufficient  time  given  as 
yet  for  the  Judicature  Act  to  be  carried  into  full  execution  in  the  inner  house  ; 
judges  who  were  trained  to  a  different  mode  of  conducting  business  prior  to  the 
yearl825,  naturally,  as  it  appears  to  me,  had  a  tendency  to  continue  the  method  in 
which  they  conducted  the  business  then,  and  that  has  acted  as  an  impediment  to 
the  full  operation  of  the  Act  of  1825  in  the  inner  houses.  I  will  explain  what  I 
mean  by  saying  what  I  suppose  the  Committee  have  been  already  informed  of,  that 
before  the  passing  of  the  Judicature  Act  the  judges  were  accustomed  and  were 
trained  to  decide  almost  all  cases  upon  written  pleadings,  and  to  make  up  their 
minds  at  home,  and  come  to  the  court  to  give  their  judgment  after  a  very  few 
observations  made  to  them  from  the  bar.  That  was  the  general  mode  of  conducting 
business ;  the  judges,  being  accustomed  to  that  mode  of  conducting  business,  natu- 
rally desire  still  to  inform  themselves  from  the  written  pleadings  laid  before  them, 
which  are  much  shorter  than  they  were  before,  and  do  not  give  the  fiill  informa- 
tion which  the  court  formerly  acquired  from  the  long  printed  papers ;  but  still  they 
make  it  their  business  to  study  those  at  home,  and  when  they  come  to  court  to 
give  their  judgment,  they  do  not  require,  and  are  not  disposed,  as  it  appews  to 
me,  to  hear  the  same  fiill  argument  that  the  judges  in  the  outer  house  do  who 
have  not  those  written  pleadings  before  them,  or  at  least  have  not  studied  them  in 
the  manner  that  is  done  by  the  judges  in  the  inner  house. 

2440.  Is  it  your  intention  that  the  Committee  should  understand,  that  while 
the  written  pleadings  have  been  made  shorter  by  the  passing  of  the  Judicature 
Act,  the  oral  arguments  have  not  been  permitted  to  be  longer  in  the  inner  house 
than  they  were  formerly  ? — No,  they  are  longer;  but  they  are  not,  in  my  opinion, 
sufficiently  long  for  the  fiill  sifting  of  the  cases. 

2441.  Tliie  Lord  Advocate.']  In  a  great  many  cases  decided  in  the  inner 
house  there  is  no  written  argument  at  all,  so  that  the  only  aigument  is  that  used 
at  the  bar  ? — I  should  explain  myself.  I  used  a  wrong  term  if  1  said  writteu 
argument.  I  meant  the  records,  which  are  the  statements  of  facts  and  pleas  in  law ; 
and  it  is  very  easy  to  make  statements  in  point  of  fact,  and  to  suggest  pleas  ia 
law,  which  will  of  themselves  suggest  argument. 

2442.  But  suggesting  argument  is  not  an  argument? — I  meant  to  say,  that  the 
judges  had  the  argument  merely  suggested  to  them  in  the  record,  and  that  they  set 
themselves  to  consider  and  study  the  cases  before  they  have  heard  counsel. 

2443.  Chairman^ 
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2443.  Chmrman.^  Then  do  you  consider  that  such  study  on  the  part  of  the  judges,    Robert  Bttt^  Esq. 
and  such  suggestion  to  themselves  of  arguments  from  the  records  and  pleas  out  .  1 
of  court,  is  not  satisfactory  to  those  who  have  causes  before  the  Court  of  Session  ?      8  April  184a 
— I  think  it  is  not  satis&ctory ;  I  think  it  is  disadvantageous  to  the  proper  admi- 
nistration of  justice, 

2444.  Has  it  ever  occurred  to  you  to  observe,  that  when  the  judges  in  the  inner 
bouse  assembled  to  hear  a  cause,  any  impatience  has  been  shown  from  the  bench 
at  observations  offered  to  it  by  the  counsel,  on  account  of  the  court  having 
been  prepared  with  their  decision  from  the  study  to  which  you  have  just  alluded? 
— Certainly ;  I  have  often  witnessed  symptoms  from  the  court  of  their  not  being 
inclined  to  hear  the  counsel  at  the  same  length  that  they  are  heard  in  the  outer 
house.  It  is  difficult  to  say  what  impatience  is  exactly.  If  a  man's  mind  is 
made  up,  he  does  not  like  to  listen  to  a  long  argument  which  he  may  think  un- 
necessary. 

2445.  By  impatience  I  merely  mean  a  want  of  sufficient  patience  and  attention 
to  counsel? — I  think  I  have  frequently  noticed  that,  while  counsel  were  allowed 
to  speak  as  long  as  they  pleased,  what  they  said  did  not  make  the  impression  upon 
the  court  that  it  seemed  to  me  it  ought  to  make.  One  cannot  very  well  say  so 
in  a  case  of  his  own ;  but  I  think  I  have  made  the  remark  as  to  other  gentlemen, 
in  addition  to  having  felt  it  myself. 

2446.  Do  not  you  believe  that,  notwithstanding  the  passing  of  the  Judicature  Act, 
counsel  feel  still  most  strongly  that  the  judges  are  prepared  to  decide  causes  from 
study  at  home,  and  that  they  are  thereby  considerably  checked  and  repressed 
in  their  oral  pleading  before  the  inner  house?— Certainly ;  but  I  would  explain, 
that  any  counsel  who  insists  upon  being  heard  will  be  allowed  to  address  the 
court.  Generally  speaking,  no  man  is  actually  put  down  unless  he  is  speaking 
nonsense. 

2447.  But  is  it  consistent  with  your  observation,  that  a  counsel  often  persists 
in  addressing  his  argument  to  the  court,  which  he  observes  is  not  lending  a  very 
attentive  ear  to  it  ?— Not  often. 

2448.  You  stated  before  that  this  is  an  evil  which  is  gradually  working  its  own 
remedy  ? — I  think  it  is  working  its  own  remedy ;  I  think  as  the  judges  who  have 
been  trained  to  the  hearing  of  causes  in  the  outer  house  are  removed  to  the  inner 
house,  the  sort  of  thing  which  I  have  been  describing  is  diminishing. 

2449.  ^^en  the  spirit  of  the  Judicature  Act  is  carried  out  to  a  friller  extent 
in  the  inner  house,  will  it  not  follow  that  a  considerable  portion  of  the  judicial 
business  will  be  done  more  in  public  than  is  done  at  present? — Yes,  neces- 
sarily so. 

2450.  That  will  give  greater  satis&ction,  as  I  understand  you,  not  only  to  the 
public  but  to  the  profession  at  large  ? — In  my  opinion  it  must  give  greater  satisfac- 
tion, because  parties  will  then  know  distinctly  upon  what  point  the  court  put  their 
judgments ;  but  when  they  make  up  their  min^s  at  home  and  give  their  opinions 
in  court,  it  is  often  difficult  even  for  the  profession  to  know  the  exact  questions 
that  they  mean  to  decide. 

2451  •  Do  you  consider  the  return  which  was  made  to  the  House  of  Commons, 
which  you  may  have  seen,  showing  the  number  of  hours  that  the  judges  oif 
the  inner  house  sat  daily  in  court,  is  any  just  criterion  of  the  business  that  comes 
before  those  learned  functionaries  ? — It  is  no  criterion  of  the  business  that  ccmes 
before  the  judges,  none  at  all. 

2452.  Or  any  criterion  of  the  work  which  they  have  to  perform?— No;  thqr 
are  at  present  working  at  home  in  making  themselves  masters  of  the  causes, 
which  I  think  they  would  do  better  if  they  did  it  in  court;  but  still  I  belioTe 
their  time  to  be  very  ftiUy  occupied  in  the  duties  of  their  office. 

2453.  The  Lord  Advocate.']  The  change  of  system  was  introduced  in  1826,  by 
which  it  was  intended  to  substitute,  to  a  very  great  extent,  parole  pleading  for 
written  argument  ? — ^Yes. 

2454.  From  that  time  forward  the  way  in  which  causes  have  been  heard  and 
decided  by  the  lords  ordinary  has  given  great  satisfaction  ? — Yes. 

2455.  Are  you  of  opinion  that  litigants  in  general,  and  the  professional  public, 
and  the  public  at  large,  are  well  satisfied  with  the  present  administration  of  jus- 
tice in  that  part  of  the  Court  of  Session  ?— In  that  part  of  the  Court  of  Sessk^i 
the  profession  is  well  satisfied,  and  I  believe  the  public  are  so  also. 

2456.  There  are  still  complaints  about  the  mode  of  preparing  causes  ? — Yes. 
0.45.  B  B  3  2457.  Hat 
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jRUert  BtU,  Esq.       2457.  Has  the  same  satisfaction  been  felt  all  along  with  the  inner  house  ?-' 

No,  it  has  not. 

8  April  1840.  2458.  Is  the  want  of  that  satisfaction  general  ? — In  my  belief  it  is  pretty  general. 

2459.  Y^^  hvi^e  communication  with  almost  every  gentleman  in  your  profession, 
and  also  a  very  large  acquaintance,  in  business  and  otherwise,  with  the  other  parts 
of  the  profession  ? — I  have ;  and  I  should  say,  the  number  of  persons  who  are 
satisfied  with  the  mode  of  conducting  business  in  all  the  departments,  so  far  as 
my  observation  goes,  is  small. 

2460.  Speaking  particularly  of  the  inner  house  ? — Yes,  it  is  to  the  inner  house 
I  refer. 

2461.  From  your  own  observation,  will  you  be  good  enough  to  tell  the  Com- 
i^ittee  what  is  your  impression  about  the  mode  of  hearing  causes  that  exists 
among  the  junior  members  of  the  bar? — The  junior  members  of  the  profession 

*  must  of  course  feel  any  obstacle  in  their  way  much  more  than  men  of  greater  age, 

or  those  who  have  had  a  greater  experience  in  the  profession ;  they  are  more  easily 
checked  by  observing  indifference  or  impatience  on  the  part  of  the  judges  than 
older  or  better  employed  men  are. 

2462.  Is  it  your  opinion  that  there  is  a  want  of  encouragement  to  the  full  dis- 
cussion of  causes,  which  represses  the  junior  part  of  the  bar  in  making  statements 
to  the  court  ? — I  think,  where  it  has  occurred  to  the  court  itself,  that  the  question 
is  really  one  of  difficulty,  that  they  do  encourage  the  hearing  of  it ;  but  as  to  the 
great  run  of  cases,  I  would  say  that  the  younger  part  of  the  profession  must  feel 
that  they  are  they  not  encouraged  to  state  their  cases  in  any  detail,  but  the  reverse. 

2463.  And  yet  in  many  of  those  cases  there  has  been,  properly  speaking,  no 
argument  addressed  to  the  court  at  all,  except  the  lord  ordinary's  note? — The  lords 
ordinary  write  long  notes  which  are  generally  argumentative  which  go  before  the 
inner  house  along  with  the  record,  and  the  judges  frequently  make  up  their  minds 
from  the  statement  of  the  lord  ordinary,  and  then  it  is  very  difficult  in  many  cases 
for  a  young  man  to  get  himself  fully  heard. 

2464.  In  short,  the  object  of  the  counsel  in  addressing  the  inner  house,  with 
reference  t<»  the  particular  study  they  have  made,  is  rather  to  state  particular  points 
than  to  make  a  regular  argument  in  the  cause  ? — The  object  is  to  attack  the 
note  of  the  lord  ordinary  rather  than  to  go  into. a  detail  of  the  cause ;  the  counsel 
attack  the  points  that  have  made  an  impression  upon  the  lord  ordinary's  mind, 
without  entering  into  the  ftiU  detail,  which  I  think  it  would  be  advantageous  that 
they  should  enter  into. 

2465.  Why  should  they  not  enter  into  that  full  detail ;  what  is  the  feeling  that 
prevents  them  ? — ^The  feeling  that  the  court  imagines  that  what  the  lord  ordinary 
has  particularly  noticed  is  the  important  part  of  the  case,  and  that  they  may  think 
that  any  thing  addressed  to  other  parts  of  the  case  is  not  of  importance ;  and 
therefore  men  are  very  apt  to  say  no  more  than  is  necessary  to  meet  the  particular 
views  stated  in  the  opinion  that  has  been  given  against  them. 

2466.  In  your  observation,  has  the  length  of  time  that  the  court  has  sat  lately 
increased  much,  or  does  it  remain  very  much  the  same  as  it  was  before  1825  ? — 
I  do  not  recollect  exactly ;  I  think  the  Committee  will  find  that  better  in  some  of 
the  returns  they  have  had ;  the  lords  ordinary  sit  longer  than  they  used  to  do 
before  1825. 

2467.  That  want  of  satisfaction  which  you  have  expressed  you  mention  to  be 
general,  is  it  recent,  or  has  it  existed  all  along  since  1825? — I  cannot  recollect  that 
there  has  been  any  time  since  1825  during  which  there  was  no  feeling  of  dissatis- 
faction. The  inner  house,  in  1825,  passed  a  regulation  by  which  they  were  to  hear 
cases  one  day  and  were  to  adjourn  to  another,  in  order  to  consider  the  matter  at 
home  and  give  their  decision.  So  far  as  I  am  aware,  they  only  did  so  on  one 
occasion.  It  was  forced  upon  them  by  the  present  Lord  Moncrieff,  then  Dean 
of  Faculty,  and  the  result  was,  that  when  the  court  returned  to  give  judgment, 
they  gave  a  judgment  the  reverse  of  that  which  they  had  intended  to  give  when 
he  made  a  point  of  their  postponing  the  judgment ;  I  think  that  is  the  only 
occasion  on  which  they  complied  with  their  own  act  of  sederunt ;  and  it  appears 
to  me  that  it  would  be  an  advantage  if  the  judges  of  the  inner  house  were  not  to 
see  the  record  or  the  lord  ordinary's  note  till  counsel  began  to  address  them. 
I  think  that  would  render  it  necessary  that  they  should  hear  the  cases  argued  at 
greater  length  than  they  do  at  present ;  and  if  they  followed  the  spirit  of  their 
own  act  of  sederunt,  and  postponed  the  judgment  till  another  day,  they  might 
take  an  opportunity  of  reading  the  record  after  it  had  been  explained,  and  all  the 
bearings  of  the  case  fully  opened. 

2468-  You 
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2468.  You  suggest  this  remedy,  of  not  giving  the  judges  the  record  till  they   Robert  B^,E«q. 
came  to  hear  the  cause,  and  afterwards  postponing  the  decision  till  the  next  day,       — — '~— 
as  a  means,  in  your  mind,  calculated  to  ensure  that  full  vivd  voce  discussion      8  April  rt4o. 
which  you  think  very  essential  ? — To  ensure  it  to  a  much  greater  extent  than  at 
present. 

24(39.  Is  it  the  want  of  that  full  vivd  voce  discussion  that  has  been  the  main 
cause  of  dissatisfaction  ? — I  think  so ;  1  think  if  the  judges  were  in  the  habit 
of  hearing  full  vivd  voce  discussion,  both  the  public  and  the  profession  would 
be  better  satisfied  with  their  decisions  than  they  are  at  present. 

2470.  Have  you  observed  that  the  judges,  in  deciding  a  case  in  the  inner  house, 
express  the  grounds  upon  which  they  put  their  opinions  as  fully  as  is  desirable  ? — 
In  important  cases  they  do  it,  and  I  believe  recently  they  have  adopted  the  prac- 
tice of  writing  their  judgments  and  reading  them ;  of  course  not  reading  them 
slavishly,  but  they  bring  them  written. 

2471.  Do  they  do  that  where  there  has  been  any  written  argument  before 
them  ? — ^Yes ;  I  have  observed  them  doing  that  in  the  course  of  this  session. 

2472.  Even  when  there  has  been  no  written  argument? — Yes ;  there  is  a  case 
your  Lordship  was  consulted  in,  which  came  before  the  court  after  you  came  up  to 
London— the  Strathbogie  case ;  there  was  no  written  argument  there ;  and  the 
judges  ca!ne  down  with  written  judgments,  and  read  them  in  court. 

2473.  Before  they  had  heard  the  statement  for  the  parties  ? — No ;  they  heai^ 
the  statement  of  the  party  who  applied  to  them,  and  then  came  the  next  day 
with  written  judgments ;   no  appearance  was  made  for  the  other  party. 

2474.  Are  you  not  of  opinion  that  that  is  a  useful  practice  ? — Yes ;  I  have 
mentioned  that  they  are  getting  into  that  within  the  last  two  months. 

2475.  Is  there  any  practice  of  their  coming  into  court  with  written  opinioiis 
in  cases  where  there  have  been  no  written  arguments  ? — No,  I  am  not  aware  of 
that,  unless  they  have  previously  heard  counsel. 

2476.  In  those  cases  they  express  their  opinions  vivd  voce  ? — They  do. 

2477.  Are  you  yourself  of  opinion  that  the  grounds  of  the  judges'  opinions  are 
sufficiently  expressed  in  general  when  they  give  judgment  ? — In  difficult  cases 
I  think  they  are  sufficiently  expressed :  in  the  ordinary  run  of  cases,  I  think,  it 
frequently  happens  that  they  are  not ;  I  find  it  difficult  to  apply  the  word  gene- 
rally to  one  side  or  the  other ;  it  is,  I  should  say,  frequently  the  case. 

2478.  Would  it  be  desirable  that  the  judges  should  express,  in  all  cases,  satis- 
factorily of  course,  less  fully  or  more  fully,  according  to  the  importance  of  the 
cases,  the  grounds  of  their  judgments? — Yes,  I  think  it  desirable. 

2479.  ^^  y^^  think,  in  that  respect,  there  is  room  for  improvement? — I  think 
there  is. 

2480.  If  judges  do  not  express  very  fully  the  grounds  of  their  opinion,  and  if 
there  is  not  a  fiill  vivd  voce  discussion  at  the  bar,  have  litigants  or  the  public  any 
security  at  all  that  their  arguments  have  been. fully  considered  where  there  is  no 
written  argument  ? — They  have  no  other  security  than  dependence  upon  the  cha- 
racter of  the  judges,  and  upon  their  inclination  to  discharge  their  duty  conscien- 
tiously ;  but  I  would  say,  in  reference  to  the  question,  however  well  foimded 
such  reliance  may  be,  litigants  and  the  public  cannot  be  assured  that  their  case 
has  had  sufficient  consideration  unless  the  judges  give  those  deliberate  opinions 
that  the  Honourable  Member  speaks  of. 

2481.  And  also  hear  vivd  voce  discussion? — ^Yes,  that  is  one  reajson  why  a 
young  man  or  a  man  in  small  practice  has  a  difficulty  in  forcing  his  address  upon 
the  notice  of  the  court,  that,  from  the  way, in  which  the  cases  are  managed,  the 
public  do  not  know  what  they  are,  and  consequently  a  counsel  does  not  address 
a  judge  with  a  feeling  that  the  public  and  bystanders  will  know  whether  he  is 
right  or  wrong. 

2482.  The  discussions  before  the  inner  house  are  generally  so  short  that  it  is 
very  difficult  for  a  bystander,  who  has  not  the  written  papers,  to  ascertain  the 
nature  of  the  case  ? — Yes. 

2483.  Even  a  professional  man  would  sometimes  find  difficulty  in  knowing 
where  the  point  was  ? — In  the  majority  of  cases  a  professional  man,  not  in  the  case, 
cannot  know  the  exact  point  which  the  court  has  to  decide,  owing  to  the  want  of 
that  oral  discussion. 

2484.  That  is,  the  discussion  at  the  bar  is  so  imperfect  with  reference  to  the 
knowledge  the  judges  have  of  the  case,  that  even  a  professional  person  finds  it 
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jM#r#  J9fA»  Esq.   ^iffieidt  to  ascertain  where  the  point  is  ? — Yes  ;  a  judge  may  be  perfect  master  of 

the  canse,  and  be  giving  the  soundest  judgment  upon  it,  but  bystanders  are  not 

8Ai^iS4o.      aware  of  it. 

9485.  Do  not  you  consider  that  a  cause  of  dissatisfaction  with  the  public  ? — 
Yes,  it  is  necessarily  a  cause ;  the  counsel  in  the  case  understand  and  very  possi- 
bly approve  of  what  the  judge  is  about,  but  the  public  and  the  bar  can  have  no 
knowledge  tip<Hi  it. 

3486.  Is  there  a  large  attendance  of  the  bar  in  general  in  the  proceedings  of 
the  court  in  Scotland? — Scarcely  any  attendance  at  all  in  general. 

2487.  To  what  do  you  attribute  that? — I  can  attribute  it  to  nothing  but  to 
what  has  been  already  stated. 

2488.  That  by  attending  in  court  they  would  hear  proceedings  the  nature  of 
whidi  they  do  not  fiiUy  understand,  those  discussions  being  so  short  and  taken  up 
upon  points,  so  that  they  are  not  very  intelligible  even  to  a  professional  person  ? 
— Exactly. 

2489.  Here  are  particular  cases  that  are  evidently  of  importance,  where  senior 
eounsel  in  the  caBe  frequently  state  that  they  are  of  such  importance  that  they 
must  be  heard  with  more  than  usual  solemnity ;  those  are  cases  that  are  entered 
into  at  length? — ^Yes. 

2490.  And  in  those  cases  is  there  a  full  attendance  of  the  bar  ? — Generally 
there  is;  unless  the  business  is  one  of  mere  detail  and  matter  of  fact. 

2491.  Do  not  you  consider  it  a  groat  misfortune  to  the  bar,  that  it  wants  that 
means^  of  professional  education  which  is  derived  from  constant  attendance  in  the 
court  ? — I  think  so. 

24^2.  Do  you  observe  in  those  cases  in  which  it  would  be  useful  for  young 
men  to  attend  the  courts,  that  there  is  any  reluctance  on  the  part  of  the  bar  to 
ftvail  themselves  of  such  means  of  education  ?— No. 

2493.  Do  you  not  observe  the  contrary  whenever  the  proceedings  furnish 
such  means  of  education? — ^Whenever  it  is  understood  that  the  case  is  to  be  fully 
entered  into,  and  always  when  it  is  upon  a  difficult  question  of  law,  I  see  that 
young  men  are  anxious  to  attend  and  hear  what  is  going  on. 

2494.  But  many  days  there  is  no  use  for  young  men  to  attend  in  court, 
because,  if  they  attended  in  court,  they  would  understand  very  little  of  the  busi« 
ness  going  forward  ? — ^They  might  in  most  cases  receive  some  information,  but  it 
would  not  be  of  a  satisfactory  kind ;  for  the  reason  you  now  put. 

2495.  Is  the  discussion  of  a  case  between  the  counsel  and  with  the  court,  in 
ordinary  cases,  not  that  sort  of  short-hand  discussion  which  implies  that  all  the 
parties  are  thoroughly  acquainted  with  it,  instead  of  being  a  sifting  and  elaborate 
statement  of  the  case  on  both  sides  ? — Generally  so. 

2496.  To  the  degree  you  have  mentioned  ?— Yes ;  and  in  the  great  majority  of 
cases  a  man  of  a  certain  standing  would  expect  that  the  court  would  be  surprizecl 
to  see  him  coming  up  with  books ;  it  is  only  in  particular  cases  that  they  thiqk  of 
such  a  thing. 

2497.  Mr.  Ewart.']  You  have  barristers  who  report  cases  in  the  courts  of 
Scotland,  as  we  have  in  England  ? — We  have. 

2498.  To  be  published  for  the  information  of  the  profession  ?— Yes. 

2499.  The  I^)rd  Advocate.]  Do  you  know  whether  those  barristers  are  for* 
nished  with  the  record  in  the  same  way  as  the  judges  of  the  court  ? — I  believe 
they  are ;  they  were  in  my  time,  when  I  was  a  law  reporter. 

2500.  Mr.  Ewart.]  If  the  proceedings  are  so  much  abbreviated  as  you  describe 
them  to  be,  that  even  lawyers  cannot  understand  them,  how  can  you  have  the 
cases  well  reported  ?  —Because  the  law  reporters  get  the  record,  and  they  are 
thereby  able  to  understand  the  case. 

2501.  The  Lord  Advocate.']  They  are  in  the  same  situation  as  the  court 
itgeif?_Yes. 

2502.  Mr.  Serjeant  Jackson.']  Would  the  junior  gentlemen  of  the  bar  be  fur^ 
nished  with  the  papers  if  they  desired  to  make  themselves  masters  of  the  case  ? — 
Not  generally.  A  few  might  get  them  as  matter  of  favour  from  the  agents 
employed  in  the  cases ;  but  the  papers  are  printed  at  the  expense  of  the  parties ; 
there  are  about  50  copies  printed  for  the  court  and  for  the  persons  employed ;  gen- 
tlemen, S8  matter  of  fiivour,  can  occasionally  get  copies  of  cases  if  they  think  it 
worth  while  to  ask  for  ihem. 

2503.  Then,  in  truth,  it  appears  to  be  of  very  little  importance,  so  far  as  the 
public  and  the  profession  are  concerned,  who  are  not  engaged  in  the  particular 
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cause,  that  these  inner  chambers  should  be  open  courts,  because  if  the  gentlemen    Robert  HtU^  E»q. 

of  the  bar  cannot  understand  the  cause  as  it  is  going  on,  the  pubhc  cannot  ■ 

a  fortiori  imderstand  it  ? — I  do  not  say  that  is  the  general  practice  of  the  court ;      ^  -^P^^^  ^^^^ 

but  I  say  it  does  happen,  in  cases  where  the  judges  do  not  think  it  of  importance 

to  give  a  judgment  in  detail  on  the  printed  papers,  where  they  think  they  have 

read  so  much  as   to  dispense  with  a  fiill  hearing.       It  is  in  those  cases  the 

bystanders  cannot  understand  what  is  going  on  ;  but  where  the  cases  are  publicly 

discussed,  or  the  judgments  are  given  at  greater  length,  the  bystanders  may 

understand  them. 

•2504.  Is  it  any  large  proportion  of  causes  that  are  treated  in  the  way  that  you 
have  been  complaining  of? — Yes,  it  is  a  large  proportion ;  but  they  are  causes  of 
inferior  importance  in  point  of  principle. 

2505.  They  are  causes  which  do  not  involve  any  serious  question  of  law? — 
Yes ;  I  think  the  judges  generally  do  give  their  opinions  in  sufficient  detail  in 
causes  which  they  think  involve  difficulty  in  point  of  law. 

2.so6.  I  should  collect  from  your  evidence  that  you  consider  this  as  a  great 
evil,  not  only  as  affecting  the  character  of  the  administration  of  justice  in  the  courts, 
but  likewise  as  withholding  from  the  gentlemen  of  the  profession  who  are 
rising  at  the  bar  that  information  which  they  ought  to  have  ? — I  think  so ;  I  do 
not  mean  to  say  that  the  judges  do  not  do  their  duty ;  I  do  not  mean  to  cast 
that  imputation,  but  that  the  proceedings  in  public  are  not  in  sufficient  detail  to 
give  the  public  that  confidence  which  they  otherwise  would  have  in  the  decisions 
of  the  judges ;  in  the  outer-house  courts,  where  they  are  entirely  in  public,  I  have 
never  heard  a  complaint  made. 

2507.  Then  you  conceive  that  it  is  an  evil  which  calls  aloud  for  reformation? — 
I  think  so. 

2508.  Mr.  Ewm^t']  In  the  English  courts,  barristers  are  in  the  habit  of  taking 
private  notes  of  all  the  cases  for  themselves ;  if  I  understand  you  rightly,  a  young 
barrister  in  the  Scotch  courts  could  not  follow  a  case  with  sufficient  clearness  to 
be  able  to  take  such  notes  satisfactorily  ? — In  those  cases  where  the  minds  of  the 
judges  have  been  chiefly  informed  by  the  printed  pleadings  which  have  been  before 
them,  very  often  the  case  would  be  such  as  you  now  suggest. 

2509.  The  Lord  Advocate.']  What  proportion,  do  you  think,  in  one  case  out  of 
three  or  four  or  five,  the  gentlemen  who  have  not  the  written  papers  would  so 
understand  the  statements  of  fact,  and  the  arguments  that  are  to  be  picked  up 
from  observations  made  at  the  bar,  as  to  be  able  to  make  an  intelligent  and  ac- 
curate report  of  that  case  from  their  own  study? — I  do  not  think,  generally  speaking, 
that  we  state  our  cases  at  sufficient  length  to  enable  barristers  or  other  gentlemen 
of  the  profession  to  understand  a  case  thoroughly,  not  once  in  three  times,  not 
so  often. 

2510.  Mr.  Serjeant  Jackson.']  How  many  of  the  judges  are  there  in  the  two 
divisions  of  the  inner  chamber  who  have  served  as  lords  ordinary  in  the  outer 
court  since  1825? — Two  in  the  first  division;  and  we  had  Lord  Corehouse  there ; 
he  was  the  third.  In  the  second  division  we  have  only  one.  If  the  court  remains 
on  its  present  footing,  Lord  Moncrieff  will  be  removed  to  the  inner  house  next 
session,  and  then  there  vrill  be  two. 

251 1.  This  infusion  of  lords  ordinary  into  the  inner  chamber  has  already  had  a 
tendency  very  much  to  diminish  the  inconvenience  of  which  you  complain  ?— Cer- 
tainly ;  and  I  make  these  observations  without  intending  to  throw  the  least  reflec- 
tion upon  the  other  judges,  because  they  were  trained,  both  at  the  bar,  and  by 
sitting  for  years  upon  the  bench,  to  the  habit  of  considering  the  causes  at  home, 
and  making  up  their  minds  deliberately  in  their  own  closets ;  and  having  been 
accustomed  to  that,  I  think  it  would  be  too  much  to  expect  that  they  should  alto- 
gether alter  the  habits  of  30  years,  and  adopt  a  new  system,  as  other  men  do. 

2512.  I  have  understood  you  as  not  easting  any  imputation  upon  the  judges, 
but  as  showing  that  it  has  grown  out  of  the  practice  that  has  been  adopted  ? — 
I  make  no  reflection  upon  the  judges,  for  I  think  it  most  natural  that  they  should 
continue  their  old  custom. 
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Veneris,  10*  die  Aprilis,  1840. 


MEBCBERS  PRESENT 

Mr.  Wallace. 
Dr.  Lushington. 
The  Lord  Advocate, 
Sir  William  Rae. 


Sir  Charles  Grrey. 
Dr.  Stock. 
Mf.  Ewart. 


The  Hon.  FOX  MAULE  m  the  Chair. 


Robert  BeUj  Esq.,  called  in ;  and  further  Examined. 

RAtri  Bett,  Esq.  2513*  ChairmanJ]  TO  what  do  70a  attribute  the  defects  which  at  present 
— — —  exist  in  the  administration  of  justice  in  the  courts,  and  the  dissatisfaction  which 
10  April  184a  the  public  have  expressed  on  that  subject? — I  attribute  those  defects,  and  the 
consequent  dissatisfiaction  entertained  by  the  public,  more  to  the  circumstance  of 
sufficient  time  not  having  yet  elapsed  to  admit  of  the  present  system  being  bronght 
into  fiill  operation  than  to  any  defects  in  that  system  itself,  or  to  neglect  on  the 
part  of  tl^  judges  of  the  court,  who,  as  it  appears  to  me,  naturally,  and  perfai^ps 
unavoidably,  abide  to  a  considerable  extent  by  a  course  of  proceeding  to  whidi 
they  have  been  trained,  not  only  during  their  judicial  life,  but  during  their  profids- 
sional  life  while  at  the  bar. 

2514.  Mr.  Wallace.]  Mr.  Bell,  I  wish  to  refer  you  to  certain  questions  answered 
by  the  Attorney-general,  Sir  John  Campbell,  when  before  the  Law  Commission  in 
1835  ;  the  questions  are  in  the  Appendix  to  the  Second  Report ;  the  question  put  to 
the  Attorney-general  was,  first,  **  Will  you  state  whether  you  think  the  system  of 
jurisdiction  established  in  the  Court  of  S^ion  is  expedient,  by  which  the  ordinaries 
(who  judge  in  the  first  instance)  are  excluded  from  the  inner  house ;  the  court  of 
review  and  the  judges  of  the  inner  house  having  no  share  in  the  duties  of  the  <»di- 
naries  ?"  The  reply  is,  **  I  would  speak  vrith  peculiar  diffidence  upon  that  question ; 
but  I  can  see  various  inconveniences  arising  from  the  present  system  of  consign* 
iiig  the  younger  judges  to  the  duties  of  lord  ordinary,  and  then  only  having  the 
seniors  introduced  into  the  inner  house.*'  Do  you  concur  vrith  or  dissent  from  the 
cqpinion  given  by  the  Attorney-general  ? — To  answer  that  question  generally,  I  say 
I  do  concur  with  the  Attorney-general ;  but  to  give  you  a  definite  and  ard* 
culate  answer  to  it  would  lead  into  very  considerable  speculation,  which  perhaps 
the  Conmuttee  would  not  desire;  I  concur  generally  in  the  answer. 

2515.  The  next  question  is  this,  "  Does  any  peculiar  reason  occur  to  you  for 
entertaining  that  opinion?**  The  answer  is,  ^*One  reason  is  this ;  I  speak  of  course 
most  respectfully  of  the  judges,  and  without  knowing  how  the  thing  operates 
practically,  but  I  should  apprehend  that .  one  consequence  would  be,  that  the 
judges,  by  the  time  they  come  to  be  in  the  inner  house,  probably  might  not  be  in 
the  vigour  of  their  usefulness,  and  might  consider  that  the  inner  house  was  a  sort  of 
pillow  for  them  to  repose  upon.'*  Do  you  agree  vrith  or  disagree  from  that  opinion  ? 
— ^I  certainly  cannot  say  I  concur  in  that  opinion,  as  expressed;  of  course  the 
judgeiEr  are  older  men  after  they  have  sat  a  certain  number  of  years  in  the  outer 
house :  but  it  does  not  occur  to  me  that  they  consider  the  inner  house  as  a  sort 
of  pillow  to  repose  upon.    I  have  objections  to  the  system  on  other  grounds. 

2516.  Upon  what  other  grounds? — ^I  think  it  is  a  disadvantage  to  a  judge  to 
be  kept  ei^t  or  ten  years,  probably,  without  hearing,  except  in  very  rare  and 
important  cases,  the  deliberations  of  his  brethren,  and  having  to  trust  to  the  infor- 
mation of  reports,  instead  of  being  present  at  the  decision ;  and  I  think  it  is  also  a 
disadvantage  that  the  judge  should  not  have  the  opportunity  of  explaining  the 
grounds  of  his  judgment  to  the  judges  in  the  inner  house,  in  the  event  of  their 
lordships  entertaining  doubts  of  the  propriety  of  what  he  has  done. 

2517.  Dr.  Stock.]  Does  it  not  frequently  happen  that  the  lord  ordinary  is 
called  on  to  sit  in  judgment  with  one  branch  of  the  inner  house  ? — Not  fre- 
quently ;  he  is  not  called  on  to  sit  in  judgment  with  the  inner  house,  except  in 
those  cases  which  the  court  think  of  sufficient  importance  to  be  heard  before  the 
whole  13  judges ;  or  in  those  cases  in  which,  from  temporary  illness  or  other  acci- 
dents, there  is  not  a  quorum  of  the  court  without  calling  him  in. 

2518.  Mr.  Wallace!]  The  next  question  is  this,  *^  Do  you  see  any  disadvan- 
tage from  their  not  being  actually  engaged  in  the  court  of  review  in  reviewing 
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those  sentences  which  make  the  definitive  sentence  of  the  court  T    The  reply  is.    Robert  BdU  Esq. 
•*  That  is  a  most  serious  inconvenience ;  because,  upon  any  great  question  of  Scotch       — _— 
law,  it  must  be  extremely  desirable  that  all  the  judges  should  be  assembled,  and      10  April  1S40. 
that  their  opinion  should  be  taken.**    Do  you  disagree  with  that? — I  concur  in 
that ;  and  I  would  add,  in  great  and  important  cases  there  is  a  custom  of  having 
them  heard  before  the  whole  court,,  or  having  them  submitted  in  printed  pleadings  to     * 
the  judges,  so  that  they  have  an  opportunity  of  giving  their  opinions. 

2.519.  The  next  question  is,  "Do  you  think  there  is  any  disadvantage  in  the 
circumstance  of  a  judge  sitting  12  or  14  years  without  having  an  opportunity  of 
bringing  his  mind  in  collision  with  any  other  judge  V  The  reply  is,  **  I  should 
think  it  most  exceedingly  to  be  deprecated ;  I  should  think  the  consequence  of  it 
must  be  extremely  injurious."  Do  you  concur  in  that  opinion  ? — I  think  I  have 
already  expressed  an  opinion  of  my  own,  in  accordance  with  that  sentiment. 

2520.  The  next  question  is  this:  "It  has  been  stated  that  the  judge  in  that 
situation  has  an  opportunity  of  knowing  the  law,  from  the  publication  of  the  cases ; 
do  you  think  that  that  is  in  any  degree  equal  to  an  actual  collision  with  other 
minds  f  The  answer  is,  "  By  no  means."  Do  you  agree  with  that  ? — I  think, 
it  is  certainly  not  equal  to  an  actual  collision ;  I  concur,  I  mean  to  say,  in  that 
answer  entirely. 

2521.  The  next  question  is  this,  "Do  you  think  the  judgment  is  canvassed 
with  equal  freedom  in  the  presence  of  a  party,  as  it  would  be  if  he  merely  pro- 
nounced it,  and  left  it  to  stand  upon  its  own  grounds  T  The  answer  is,  "  I  think 
it  is  very  desirable  that  the  judge  who  pronounces  the  original  judgment  should 
not  be  a  member  of  the  court  of  appeal ;  I  have  seen  most  serious  inconveniences 
arise  fitHu  that  in  England."  Do  you  agree  in  that  or  dissent  fit)m  it  ? — I  do  not 
know  if  I  rightly  understand  the  question,  nor  consequently  the  answer  to  it ;  but 
certainly  it  does  not  occur  to  me  that  judges  in  Scotland  use  any  ceremony  in  giv- 
ing their  opinions  in  the  presence  of  their  brethren  whose  judgments  they  canvass. 

2522.  A  great  deal  of  evidence  has  been  adduced  before  this  Committee,  with 
respect  to  the  inconvenience  arising  from  counsel  being  withdrawn  from  one  bar 
to  another,  and  upon  that  I  am  not  about  to  repeat  the  evidence  which  has  already 
been  given,  but  I  wish  to  call  your  attention  to  an  existing  act  of  sederunt 
of  which,  perhaps,  you  are  not  aware,  but  which  I  will  now  read,  and  take  your 
opinion  regarding  it ;  it  is  that  of  the  11th  of  January  1604 — [The  Honourable 
Member  reads. — Vide  jippendis  (H.)] ; — are  you  of  opinion  that  such  a  regulation, 
if  made  now,  would  be  beneficial  to  the  suitors  ? — I  should  think  not. 

2523.  Would  it  forward  or  retard  the  progress  of  the  business  of  the  courts  ? 
— I  cannot  well  answer  that  question  ;  I  do  not  think  our  bar  is  numerous  enough 
to  admit  of  a  division  of  that  kind,  nor  the  business  of  the  country  sufilcient  to 
hold  out  inducements  to  them  to  do  it.  I  think  there  would  be  a  disadvan- 
tage in  having  different  men  arguing  the  case,  in  what  you  may  call  the  two  dif- 
ferent courts,  the  outer  and  the  inner  house.  Very  important  views  started  in 
the  outer  house  might  escape  the  notice  of  the  gentlemen  who  had  afterwards 
to  argue  in  the  inner  house,  if  they  had  not  been  present;  I  know  of  one  case  of 
great  importance  in  which  that  occurred. 

2524.  The  act  of  sederunt,  which  has  been  read,  does  not  prohibit  those  gen- 
tlemen who  are  appointed  in  the  inner  house  from  practising  in  the  outer  house ; 
it  only  orders  and  enacts  that  no  delay  shall  take  place  in  the  outer  house,  because 
of  the  absence  of  those  15  gentlemen ;  is  that  the  case  ? — I  am  aware  of  the  act 
of  sederunt,  and,  as  I  understand  it,  it  prohibits  those  acting  in  the  outer  house 
from  acting  in  the  inner  house. 

2525.  It  allows  them  to  act  where  they  please,  but  says  that  there  shall  be  no 
delay  from  their  absence  from  the  outer  house? — I  understand  that,  but  I  perceive 
tiie  act  of  sederunt  admits  of  two  readings ;  my  understanding  was,  that  15  only 
were  to  be  permitted  to  act  in  the  inner  house ;  I  may  be  mistaken  in  the  mean- 
ing of  the  act. 

2526.  In  either  case  you  adhere  to  your  opinion  ? — Yes,  I  do. 

2527.  On  the  same  subject  there  is  another  section  of  the  act,  which  is  as 
follows ;  it  is  a  message  from  the  King,  and  is  in  the  words— ^[T%e  Hon.  Member 
reads. — Vide  Appendix  (H.)] ; — do  you  think  the  adhering  to  this  act  of  sederunt 
would  be  advantageous  now-a-days  ? — It  appears  to  me  that  what  it  prescribes 
is  pretty  much  the  practice  at  present ;  we  have  no  chancellor,  and  the  president, 
I  believe,  does  not  put  out  the  roll  himself,  but  it  is  done  for  him,  and  the  practice 
of  taking  up  a  case  that  has  been  half  heard  very  soon  is  observed  at  present. 

a45.  c  c  2  2528.  The 
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R^fi  Scti,  Fsq*        2528.  The  section  that  has  been  read  makes  it  imperative  on  the  court  to 

'"^ —       &J^^  ^^  delay,  but  to  follow  the  case  from  one  day  to  another,  if  it  shall  be  put 

10  April  1^40.  ^ff.^  ^Ijj^ij  fj^Q  Committee  wish  to  understand  is,  whether,  in  your  opinion,  it 
would  be  beneficial  to  adhere  strictly  to  that  practice  now  ? — It  would  not  be 
beneficial  to  adhere  so  rigidly  to  it  as  to  incommode  the  court  in  the  conduct  of 
thiiiT  other  business,  and,  in  point  of  fact,  I  think  the  rule  is  followed  to  as  great 
an  extent  as  it  can  be  done  conveniently. 

2529.  The  next  section  is  this,  "  That  the  said  roll  be  affixed,**  &c.  &c. — \The 
Honourable  Member  reads  the  section. — Vide  Appendix  (H.)] ; — do  you  think  that  a 
strict  adherence  to  this  rule  would  be  advisable  now-a-dajrs  r — There  is  a  roll  put 
out  every  day  at  present,  which  roll  is  continued  from  the  roll  of  the  day  before, 
when  any  cases  have  been  left  unheard  or  half  heard. 

2530.  Are  not  frequently  a  great  many  cases  called  on  off  that  roll  without 
any  appearance  being  made  ? — That  must  happen  when  counsel  are  engaged  else- 
where. 

2.^31.  In  point  of  fact,  it  frequently  does  happen  ?— No  doubt  of  it. 

2532.  Would  a  strict  adherence  to  the  rule  now-a-days  be  beneficial  or  not, 
without  paying  any  attention  to  counsel  at  all  ?— So  far  as  I  understand  the  section 
the  Honourable  Member  has  read,  I  think  it  is  not  only  adhered  to,  but  that  the  pre^ 
sent  rule  of  putting  out  a  roll  every  week,  and  every  day,  is  stricter  than  putting 
it  out  once  a  month. 

2533.  Are  you  of  opinion  it  ought  to  be  strictly  adhered  to,  or  the  contrary? 
— I  think  the  judges  ought  to  have  a  roll  of  cases,  and  ought  to  take  them  up  it| 
the  order  in  which  they  are  put  down  in  that  roll,  and,  when  a  case  is  unavoid- 
ably postponed,  then  they  should  take  it  up  as  soon  afterwards  as  can  be  done. 

2534.  Do  you  consider  counsel  being  absent  at  other  bars  is  a  sufficient  reason 
for  a  judge  postponing  the  business  of  his  court? —Certainly,  except  in  very 
peculiar  cases.  I  think  the  circumstance  of  counsel  being  at  another  bar  is  9 
reascHDi  for  postponing  cases  to  the  next  day,  except  in  cases  of  what  we  call 
^Kligence,  such  as  adjudications,  which  admit  of  no  delay.  The  opposite  practice  of 
deciding  cases  in  the  absence  of  counsel  would  not  tend  to  the  despatch  of  busi« 
nesB,  for  the  party  against  whom  it  is  decided  would  be  entitled  to  move  for  a 
re-hearing,  which  would  probably  not  be  obtained  for  a  month,  and  would  cost  much 
expense  to  both  parties.  The  person  who  is  in  default  in  consequence  of  the 
absence  of  his  counsel  would  have  to  pay  a  considerable  part  of  the  expense  of  his 
antagonist,  but  not  the  whole,  so  that  it  would  lead  to  expense  and  delay  on  both 
sides ;  whereas,  instead  of  getting  the  case  taken  up  at  the  end  of  the  month,  and 
at  some  expense,  it  is  probable  that  it  would  be  taken  up  the  next  day,  by  its 
being  postponed,  or  at  all  events  a  few  days  afterwards. 

.  2535.  Are  the  Committee  to  understand,  in  your  opinion,  the  jw^sent  mode  of 
postponing  cases,  when  counsel  are  absent,  is  not  prejudicial  to  the  business  of  the 
court? — I  think  it  is  not  prejudicial  to  the  business  of  the  court,  partly  because  it 
is  always  in  the  power  of  the  party  who  is  present  to  insist  on  having  judgment 
if  he  pleases.  If  he  chooses  to  take  it  on  himself  he  may  have  judgment,  but  if 
be  does  not  insist  on  it,  I  do  not  think  the  judge  should  be  compelled  to  give 
it,  and  the  counsel  should  be  allowed  to  exercise  their  discretion  whether  they 
shall  ask  it  or  not     If  both  parties  are  absent,  the  judge  can  do  nothing. 

2536.  The  next  and  only  section  from  the  same  act  of  sederunt  applies  to 
what  has  been  said  as  to  the  proceedings  of  the  inner  house  now-a-days ;  these 
are  the  wgrds :—  "  Item,  for  despatch,**  &c.  &c.  [The  Honourable  Member  reads. — 
Vide  Appendix  (H.)]  If  I  understand  you  rightly,  there  is  a  similar  mode  of  curtail-* 
ing  counsel  in  their  arguments  to  what  is  referred  to  in  the  section  of  the  act  of 
sederunt ;  is  that  the  tenor  of  the  evidence  ? — No ;  I  do  not  mean  to  say  so ; 
in  a  few  rare  cases,  the  court  has  a  wish  to  have  an  argument  on  a  particular 
point,  and  they  will  say  so  ;  but  tliat  is  not  the  usual  mode  of  conducting  business. 

2537.  A  great  deal  of  evidence  has  been  given  as  to  interruptions  and  delays  in 
tlie  inner  and  outer  houses,  by  what  is  alleged  to  be  requiring  from  the  judges  of 
the  courts  to  go  through  certain  routine  matters  of  foim,  whicJi  some  of  the 
witnesses  who  have  appeared  are  of  opinion  would  be  beneficially  removed 
from  the  judges,  and  could  be  placed  in  other  hands ;  are  you  aware  of  any  such 
routine  in  formal  matters  in  the  inner  house  which  could  be  so  beneficially  dis- 
posed of  with  a  view  to  the  saving  of  the  time  of  the  judges  ? — It  does  not  appear 
to  me  that  matters  of  mere  routine  occupy  a  great  portion  of  the  time  of  the  court ; 
when  it  is  a  routine  matter,  with  only  one  party  appearing,  involving  matters  of 

investigation — 
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investigation — into  accounts,  ibr  instance ,  or  other  particulars,  where  there  Is  no    Robert.  BMtJkii. 

opposite  party  to  put  the  court  right,  the  practice  at  present  is  to  remit  that  to  a      ^ 

clerk  or  accountant,  or  some  person  to  report  to  the  court  as  to  how  the  matter      *9  April  ,1840. 
stands,  m   that  I  do  not  think  there  is  much  loss  of  time  by  mere  routine 
matters ;  I  do  not  think  they  occupy  half  an  hour,  or  perhaps  a  quarter  of  an  hour, 
in  a  day  ;  and  many  of  these  are  matters  that  would  require  tlie  fiat  of  a  judge 
after  all. 

2538.  Are  you  of  opinion,  that  in  the  inner  chamber  there  are  no  matters  of 
K)utine,  no  matters  of  course  and  of  form,  which  could  be  beneficially  removed 
from  the  judges  ? — ^There  are  matters  of  course  in  the  inner  house ;  and  there 
may  be  some  that  could  be  done  as  well  by  other  parties ;  but  I  do  not  think  you 
would  save  15  minutes  in  a  day  by  it. 

2539.  -^^  *^  *h^  outer  house,  be  kind  enough  to  state  whether  you  think  the 
proceedings  there  could  be  simplified  and  shortened  beneficially? — I  think 
there  are  matters  which  could  be  managed  by  a  judge  at  chambers;  per- 
haps there  are  some  matters  which  could  be  prepared  for  him  by  his  clerk ; 
but,  generally  speaking,  I  do  not  think  there  is  much  ^'aste  of  time.  It 
would  be  of  considerable  advantage  as  to  particular  points,  that  parties  should 
meet  a  judge  at  chambers,  rather  than  have  the  matters  placed  before  him  at  the 
bar.  Parties  would  probably  come  sooner  to  an  adjustment  of  disputed  matters 
of  fact  in  the  condescendences  and  answers,  by  some  practice  of  that  kind.  I.  do 
not  pretend  to  say  that  I  have  considered  this  matter  recently,  so  far  as  to  be 
quite  certain  that  there  may  not  be  some  opposite  disadvantage. 

2540-  Sir  C.  Grey.']  Do  the  two  divisions  of  the  inner  house  at  present  sit  at 
the  same  time  ? — They  do. 

2541.  Do  the  five  lords  ordinary  sit  at  the  same  time  with  the  two  divisions  of 
the  inner  house  ? — Four  of  the  lords  ordinary  come  out  every  day  at  nine  o'clock; 
the  divisions  meet  at  eleven ;  so  that  for  two  hours  a  day  the  lords  ordinary  are 
there  without  the  divisions.     After  eleven  o'clock,  they  are  all  sitting  at  once. 

2542.  After  eleven  o'clock  there  are  six  different  tribunals  or  divisions  of  the 
Court  of  Session  sitting  at  the  same  time  ? — Yes,  there  are. 

2543.  Would  it  not  be  an  improvement  if  one  of  the  divisions  of  the  inner 
house  were  to  sit  from  nine  until  twelve,  or  from  ten  o'clock  until  one,  and  the 
other  division  of  the  inner  house  from  one  until  four;  that  is  to  say,  an  improve- 
ment with  reference  to  the  convenient  attendance  of  counsel  ?— I  do  not  know 
whether  it  would  be  an  advantage  to  the  country,  but  I  think  it  would  be  an 
inconvenience  to  the  counsel. 

2544.  In  what  respect  ? — We  do  not  conduct  our  business  at  chambers,  as  is 
done  in  England,  where  the  counsel  are  near  the  courts,  and  can  be  sent  for  when 
wanted;  in  that  way  we  would  be  under  the  necessity  of  attending  from  nine  till 
four,  and  wasting  a  great  deal  of  time. 

'-1545.  Would  it  not  remove  this  part  of  the  existing  inconvenience  complained 
oC  namely,  that,  from  business  going  on  in  so  many  courts  at  the  same  time,  the 
counsel  whom  clients  wish  to  engage  cannot  attend  to  the  cases,  they  bdng  em* 
ployed  in  two  or  more  causes  vdiich  are  being  heard  at  the  same  time  r — It  might 
operate  in  that  way;  the  objection  I  have  stated  is,  that  it  would  be  v^incon*^ 
venient  to  counsel. 

2546.  But  would  it  not  be  a  convenience  to  counsel  in  this  respect,  that  they 
might  be  retained  in  cases  in  which  they  cannot  be  at  present,  from  the  several 
courts  sitting  at  the  same  time  ? — I  do  not  think  it  would  make  much  difference 
in  that  respect ;  counsel  would  have  less  time  to  prepare  their  cases ;  but  partiei^ 
it  appears  to  me,  would  still  press,  as  they  do  at  present^  for  having  the  beat 
counsel. 

2547.  But  then  the  best  counsel  could  always  be  had,  wfaereaa  the  witnesses 
have  stated  that  at  present  the  best  counsel  cannot  be  had,  inasmuch  as  two  or 
more  causes  are  going  on  at  the  same  time,  and  counsel  cannot  be  in  two  places 
at  tibe  same  time ;  what  do  you  think  upon  that  subject  ? — I  am  afrt^id  that  is  an 
iaoonventence  that  cannot  be  helped  in  a  narrow  country  like  Scotland,  where  the 
bait  is  small  in  number,  and  professional  remuneration  consequently  smaller  alse. 

2548.  Would  not  such  an  arrangement,  whatever  inconvenience  it  might  be, 
enable  parties  to  have  the  actual  attendance  of  eminent  counsel  more  certainly 
than  they  have  at  present  ? — It  might,  to  a  certain  extent. 

2549.  Would  it  not  necessarily  do  so,  inasmuch  as  they  never  would  be  pre- 
vented from  being  in  a  case  by  the  circumstance  of  two  courts  sitting  at  the  same 

0.45.  c  c  3  time  ? — 
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IMeri  Bell,  Itsq,   time  ? — I  dare  say  it  would  have  that  eflTect ;  I  think  it  would  have  Uiat  eflfeot 
— — —       but  the  guggestion  is  new  to  me. 

iQ  April  1840.  2550.  Would  not  the  same  effect  be  produced  with  respect  to  the  business 
before  the  lords  ordinary,  to  a  certain  extent^  if  two  of  the  lords  ordinary  sat 
seven  hours  a  day  on  the  three  days  of  the  week,  instead  of  four  on  each  day ; 
and  if  two  other  lords  ordinary  sat  seven  hours  a  day  on  the  other  three  days  of 
the  week  on  alternate  days,  so  that  there  should  be  only  two  lords  ordinary  sitting 
at  the  same  time  with  the  inner  house  instead  of  four  ? — It  is  difficult  to  answer 
that  question ;  if  you  have  two  lords  ordinary  ritting  seven  hours,  that  is  four- 
teen hours,  if  you  have,  as  at  present,  four  lords  ordinary  sitting  five  hours,  that 
is  twenty  hours ;  they  sit  frc»n  nine  till  two. 

2551.  Would  it  not  come  nearly  to  the  same  thing,  as  to  the  amount  of  hours, 
if  but  two  lords  ordinary  sat  seven  hours  a  day  for  three  days  a  week  instead  of  sit- 
ting four  hours  a  day  for  four  days  ? — Seven  hours  a  day,  for  three  da3r8,  are  21 
hours  a  week ;  the  other  is  16  hours ;  it  is  a  matter  of  ^culation. 

2552.  It  will  have  at  least  this  effect,  that  there  nev^  would  be  more  than 
three  tribunals  sitting  at  the  same  time,  instead  of  there  being  six,  as  at  present  ? — 
It  would  have  that  effect,  certainly ;  whether  the  inconvenience  to  the  practi- 
tioners which  would  be  occasioned  by  it  would  be  counterbalanced  by  the  supposed 
benefit  to  the  public,  I  am  not  prepared  to  say. 

2553.  Dr.  Stock.]  What  is  your  opinion  as  to  the  effect  of  a  rotation  of  cases  be- 
fore the  lords  ordinary,  so  that  the  parties  should  not  have  an  absolute  electicm,  but 
that  each  case  should  go  in  its  succession  ? — I  have  answered  that  question  alr^y ; 
I  think  that  the  pursuer  ought  to  have  his  choice  of  the  lord  ordinary,  and  I  do  not 
think  that  the  public  business  would  be  expedited  by  a  numerical  division  of  cases. 

2554.  Do  you  not  think  despatch  would  be  acquired  ? — I  think  not,  unless  you 
have  judges  of  equal  talents,  equal  industry,  equal  knowledge  and  equid  quickness. 

3555.  ^^'  Wallace.]  It  has  been  suggested,  both  to  the  Law  Commissioners 
and  also  by  several  witnesses  before  this  Conmiittee,  that  it  might  be  advan- 
tageous, with  a  view  to  prevent  the  inconvenience  arising  fnaa  the  absence  of 
counsel,  that  the  two  divisions  of  the  inner  house  should  sit  upon  alternate 
(bys;  one  sitting  on  Monday,  Wednesday  and  Friday;  the  other  sitting  on 
Tuesday,  Thursday  and  Saturday ;  can  you  convey  to  the  Committee  any  opinion 
as  to  that  pr(^M)sal  ? — I  do  not  know  that  more  business  would  be  done  in  that 
manner,  and  I  do  not  know  that  the  inconvenience  felt  at  present  is  so  great  as 
to  render  it  necessary ;  at  the  same  time  there  can  be  no  doubt  that,  while  it 
would  occasion  additional  inconvenience  to  counsel,  the  two  courts  would  have 
the  advantage  of  being  less  disturbed  by  the  absence  of  counsel  than  at  present ; 
no  doubt  to  that  extent  it  would  be  an  advantage. 

2556.  Does  it  occur  to  you  that  any  inconvenience  would  arise  from  the  adop* 
tion  of  that  plan  ? — I  think  it  would  be  a  great  inconvenience  to  the  profession, 
both  to  the  counsel,  attomies  and  agents.  Possibly  that  inconvenience  ought  to  be 
suffered  if  it  is  for  the  public  benefit ;  but  the  question  is,  whether  the  benefit  the 
public  would  derive  from  it  would  be  sufficient  to  compen«U;e  for  the  inconvenience. 

2557.  State  in  the  first  place  what  inconvenience  you  think  would  arise  to 
counsel  from  the  adoption  of  that  plan  ? — It  would  require  their  attendance  every 
day  for  a  longer  time  than  they  find  necessary  at  present,  and  they  would  have 
less  time  to  study  their  cases. 

2558.  As  to  the  agents,  state  what  effect  it  would  have  upon  them?— The 
same.  Besides,  if  the  system  of  oral  pleading  were  once  completely  introduced, 
the  judges  would  have  little  to  do  on  the  alternate  days. 

2.559-  ^^^'  JEwart]  Do  you  think  it  desirable  that  the  judges  should  allow  an 
interval  between  hearing  counsel  and  giving  judgment  ? — I  stated,  the  last  day  of 
the  sitting  of  the  Committee,  I  thought  it  would  be  a  great  advantage  if  the  judges 
were  to  hear  counsel  on  one  day  and  were  to  postpone  their  judgment  to  another. 

2560.  What  do  you  consider  would  be  the  advantage  of  allowing  an  interim 
between  hearing  counsel  and  the  delivery  of  judgment  by  the  judges? — I  think 
there  is  always  a  great  advantage  in  a  judge  weighing  deliberately  in  his  own 
mind  what  he  has  heard,  after  hearing  it ;  he  gets  quit  of  impressions  that  may  be 
made  by  plausible  statements  or  eloquent  arguments,  and  he  comes  to  pronounce 
a  much  calmer  and  sounder  decision  than  when  he  gives  it  at  the  moment. 

2561.  Would  it  have  the  ultimate  effect  of  rendering  the  judgments  more 
final  ? — It  would  not ;  but  I  think  it  would  render  them  much  more  satis&ctory 
to  the  parties. 

2562.  You 
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2562.  You  do  not  think  the  additional  deliberation  which  is  implied,  in  allow-    Robert  BeU,  Esq. 

ing  such  interval  to  elapse,  would  tend  to  make  the  judgment  more  uniform  and       

final  ? — I  would  not  propose  that  the  delay  should  be  above  a  day  or  two ;  but      10  April  1840. 
a  judgment  whether  well  or  ill  considered  is  finaL     Perhaps  the  word  *'  final**  is 
used  in  a  different  sense  from  that  in  which  I  use  it ;  all  judgments  are  final. 

2565.  What  I  mean  is,  whether  the  decision  is  likely  to  have  that  more  deli* 
berate  character  which  will  prevent  another  question  on  the  same  point  hareafter  ? 
Yes;  I  am  of  that  opinion. 

Martis,  \4r  die  AprOis,  1840. 


MBMBUS  PUCSBIIT  : 

Dr.  Stock.  Dr.  LoshingtoD* 

Sir  Charles  Grey.  Mr.  Ewait. 

Mr.  Wallace.  Sir  Robert  Harry  Inglis^ 

The  lord  ADVOCATE  in  thb  Chair. 


George  Joseph  Bell^  Esq.,  called  in ;  and  Examined. 

2564.  Chairman.^  YOU  are  an  advocate  at  the  Scotdi  bar  ?— I  am.  g.  /.  Bett^  Esq. 

2565.  And  have  been  so  for  a  good  many  years  ? — For  more  than  40  years ;        * 

since  the  year  1791.  »4  AprU  1840. 

2566.  You  are  Profiessor  of  the  Law  of  Scotland  in  the  University  of  Edin- 
burgh?— lam. 

2567.  And  one  of  the  principal  clerka  of  session  ? — ^Yes. 

2568.  You  were  a  member  of  the  Commission  upon  whose  report  the  Act  of 
1825  was  introduced  ? — ^Yes ;  in  1824, 1  think,  the  Commission  sat 

2569*  You  were  also  a  member  of  the  commission  in  1833  ? — ^Yes. 

2570.  And  the  chairman  of  that  Commission? — I  was. 

2571 .  You  are  thoroughly  acquainted  with  the  provisioiis  of  the  Act  of  1825  ? 
— ^Yes,  I  think  I  recollect  them. 

2.572.  Of  course  as  one  of  the  persons  upon  whose  su^estion  that  statute  was 
brought  in,  and  with  reference  to  the  inquiries  of  that  Commission  in  1833,  and 
<^er?nfie,  you  paid  particular  attention  to  its  operation  ?— ^I  did. 

2573.  In  your  opinion  how  has  that  statute  operated ;  has  it  produced  the 
fiill  benefits  that  were  anticipated  from  it ;  I  should  speak  first  with  respect  to 
the  lord  ordinary's  duties  ? — It  has  not  produced  all  the  effect  that  was  expected 
from  it 

2574.  Without  considering  now  the  preparation  of  causes,  has  the  mode  of 
hearing  causes  and  deciding  them  in  the  outer  house  given  general  satis&ction  ? 
— In  the  outer  house  very  great  satisfaction. 

2575.  And  firom  the  commencement  downwards? — ^Yes,  I  should  say  from  the 
commencement  downwards. 

2576.  You  speak  now  of  the  hearing  of  and  decision  of  the  cases? — ^Yes;  I 
uncterstand  I  am  to  lay  aside  at  present  the  preparation  of  the  records. 

2577.  Has  the  same  satisfaction  been  experienced  in  the  hearing  and  dedsioa' 
of  the  causes  in  the  ini^r  house  ? — Certainly  not 

2578.  In  neither  division  of  the  inner  house  ? — I  do  not  know  as  to  the  second 
division ;  I  speak  particularly  of  the  first  division ;  to  which  I  have  had  occa^ 
sion  to  attend  officially. 

2579.  So  far  as  you  have  heard  in  the  profession,  ot  have  observed,  should 
you  say  the  same  of  the  second  division  ? — ^Very  much  the  same ;  but  I  do  not 
speak  of  my  own  knowledge  as  to  the  seccmd  division* 

2580.  That  dissatis£su^tion  was  strongly  expressed  to  you  in  evidence,  and  to 
the  other  Commissioners,  in  the  yearis  1S33  and  1834  ? — Yes ;  particuhurty  by  the 
Dean  of  Faculty  it  was  expressed  very  strongly. 

2581.  You  as  the  chairman,  and  your  colleagues  in  that  Commission,  con- 
curred in  the  representations  so  made  ? — Yes. 

2582.  To  the  extrat  of  adopting  what  was  said  by  the  Dean  of  Faculty  as  the 
expression  of  your  own  (pinion  in  your  report  ? — It  accorded  with  our  own 
olwervation. 

0.45*  c  c  4  2583.  Has 
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O.  /.  Betty  Esq.        2583.  Has  that  dissatisfaction  abated,  or  does  it  still  continue  ? — I  think  there 

is  entire  satisfaction  with  the  way  in  which  cases  are  heard  in  the  outer  house ; 

14  April  1840.     but  dissatisfaction  as  to  the  way  in  which  the  causes  are  heard  in  the  inner  house. 

2584.  In  your  opinion  does  that  dissatisfaction,  expressed  in  1833,  still  con- 
tinue ? — It  still  continues ;  and  very  much  from  the  same  causes. 

2585.  And  from  your  knowledge  of  the  profession,  and  your  intercourse  with 
the  profession,  do  you  think  it  is  as  great  now  as  it  was  then  ? — Quite  as 
much  so. 

2586.  Would  you  have  the  goodness  to  state  to  the  Committee  what  you 
consider  the  causes  of  that  dissatisfaction  with  the  hearing  in  the  inner  house  ? 
— That  leads  rather  far  back  in  the  history  of  our  proceedings. 

2587.  We  should  be  glad  to  hear  your  statement  ? — I  should  say  it  begins 
with  the  way  in  which  the  very  first  part  of  the  proceeding  is  taken.  The  defences, 
instead  of  being  pleadings,  are  rhetorical ;  they  are  arguments  stating  the  case  in 
a  rhetorical  way :  the  consequence  of  that  is,  that  the  summons,  which  ought  to 
be  the  foundation  of  the  whole,  is  also  framed  after  the  same  fashion;  anticipating 
it  The  defence,  I  think,  is  generally  composed  with  two  objects  ;  one  is  to  make 
an  impression  ultimately  upon  the  judges  of  the  inner  house ;  another  is  to  make 
an  impression  upon  the  friends  of  the  parties,  for  it  is  printed,  and  so  may 
be  distributed,  and  is  distributed  frequently.  That  I  think  is  the  first  error  in 
the  proceeding.  Then  the  defender  has  the  last  word  (as  we  say),  in  making  his 
defence ;  notwithstanding  which  he  has  the  power  of  insisting  that  the  pursuer 
shall  give  in  a  condescendence,  which  he  shall  have  an  opportunity  of  answering. 
It  is  left  for  the  parties  to  say  whether  they  shall  close  the  record,  or  whether 
they  shall  insist  upon  the  record  going  further.  Now,  in  making  up  this  record, 
there  is  this  essential  vice  in  the  whole  proceeding,  that  it  is  made  up  for  the 
purpose  of  producing  an  impression  upon  the  judges  of  the  inner  house  ;  and  I 
have  spoken  with  a  great  many  of  the  counsel  at  the  bar  who  are  in  the  practice 
of  preparing  these  records,  and  they  say,  that  although  they  wish  to  make  them 
proper  pleas  in  the  case,  they  have  never  been  able  to  accomplish  it,  because  the 
agents,  who  have  an  immediate  communication  with  the  clients,  insist  that,  in 
in  order  to  make  the  necessary  impression  upon  the  judges  of  the  inner  house, 
the  counsel  must,  under  the  semblance  of  a  pleading  in  the  case,  make  it  an 
argument ;  and  so  the  consequence  is,  that  the  condescendence  and  answers, 
instead  of  being  pleas  prepared  in  the  cause,  come  to  be  covert  arguments ;  the 
narrative  is  broken  down  into  propositions,  but  still  it  is  a  narrative,  containing 
truly  what  is  an  argument.  This  I  think  is  ihe  second  error  in  the  proceeding. 
Then  this  record  is  printed ;  it  is  perused  by  the  judges  of  the  inner  house,  and  it  is 
perused  by  them,  together  with  an  elaborate  opinion  by  the  judge  who  disposed  of  it 
in  the  outer  house ;  that  judge  (instead  of  deUvering  his  opinion  from  the  bench, 
which  I  should  humbly  think  to  be  the  way  in  which  a  judicial  opinion  is  always 
best  deUvered)  writing  out  his  argument,  wasting  time  and  delaying  the 
case  in  some  degree.  That  argument  is  written  in  the  view  of  being  printed. 
The  cause  then  comes  into  the  inner  house  with  this  argument,  and  the  elaborate 
opinion  of  the  judge,  like  a  mill-stone  about  the  neck  of  the  party  against  whom 
it  is  pointed.  The  judges  in  the  inner  house  cannot  be  without  an  impression 
made  by  the  record,  and  this  argument,  generally  a  very  elaborate  one.  Many 
of  the  Members  of  the  Committee  may  have  had  an  opportunity  of  seeing  these 
arguments.  When  the  case  comes  to  be  heard  by  the  judges  of  the  inner  house, 
instead  of  being  opened  as  a  cause  new  to  them,  the  advocate,  to  whom  it  belongs 
to  speak  in  the  inner  house  upon  the  occasion,  argues  against  that  opinion  of 
the  judge  which  has  been  perused  by  the  judges.  Not  only  is  there  an  impres- 
sion in  the  judges  of  the  inner  house  in  consequence  of  all  this;  but  thfere  is, 
what  one  cannot  blame,  a  degree  of  unwillingness  to  the  hearing  of  arguments 
against  an  impression  already  made;  and  particularly  when  addressed  by  a 
junior  counsel.  Without  saying  there  is  anything  improper  (very  far  from  it),  it 
is  natural  there  should  be  a  degree  of  impatience  in  the  hearing  of  a  cause  by 
a  judge  who  has  perused  the  papers  in  his  closet,  and  made  up  his  mind  in  some 
degree  upon  the  cause,  while  listening  to  a  young  man  attacking  his  pre-con- 
ceived  opinion.  These  I  conceive  to  be  the  great  causes  of  the  dissatisfaction 
with  the  hearing  of  cases  in  the  inner  house.  Sometimes  it  happens,  and  fre- 
quently, that  the  senior  counsel  is  in  the  other  division  of  the  court ;  the  junior 
counsel  is  by  the  regulation  of  the  court  ordered  to  proceed  ;  but  I  have  often 
heard  jimior  counsel  say,  "  My  lord,  I  should  be  very  glad  to  open  this  case, 
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hat  my  client  is  desirous,  considering  the  nature  of  the  argumeait  against  which    Gl  J^BcHf  Jbq. 

he  has  to  contend,  that  the  senior  counsel  should  he  heard,  and  I  b^  that  it  may     

be  delayed ;"  and  it  is  natural  that  it  should  be  so.  The  junior  counsel  not  only     14^  April  1840. 
feel  an  unwillingness  to  imdertake  that  responsibility,  but  they  feel  that  they  have 
a  very  arduous  task  to  perform  in  contending  i^nst  the  written  and  authoritative 
argument  of  an  eminent  judge* 

2588.  Some  of  these  causea  go  to  account  for  the  circumstance  of  there  not 
being  a  full  vivd  voce  discussion  ? — ^\''ery  powerfully. 

2589.  Is  not  the  cause  of  dissatisfaction  the  want  of  a  full  vivd  voce  discussion, 
in  whatever  it  originates  ? — Certainly  it  is  ;  and  the  want  of  it,  I  conceive,  pro- 
ceeds from  these  causes :  I  should  say  if  a  cause  were  opened  in  the  inner  house, 
and  heard  there  (which  from  these  circumstances  it  can  scarcely  be),  as  in  the 
outer  house,  I  should  say  that  the  dissatisfiaiction  would  almost  entirely  disappear ; 
I  have  not  tiie  least  doubt  of  it,  from  the  talents  and  knowledge  of  the  judges. 

2590.  Without  accounting  for  the  reasons  of  it,  is  it  your  opinion  that  the  vivd 
voce  discussion  has  been  carried  to  its  fiill  extent  in  the  inner  house  according  to 
the  real  intendment  of  the  statute  of  1825  ? — Certainly  not 

2591.  In  point  of  fact,  in  the  ordinary  run  of  cases,  is  the  statement  of 
the  case  from  the  bar  such  that  a  bystander,  even  a  professional  man,  could 
well  understand  the  case,  and  the  bearings  of  the  argument,  and  the  decision  of 
the  judge,  if  he  knew  nothing  of  the  case  but  what  he  might  hear  in  court  ? — 
Certainly  it  is  not;  and  the  consequence  is,  there  is  no  attendance  by  the 
bar ;  there  is  no  bar  attending,  as  in  England ;  there  is  scarcely  any  one  not 
engaged  in  the  cause ;  no  young  man  comes  there  to  study  his  profession,  from 
the  way  in  which  the  case  is  argued.  There  are  causes  in  which  invaluable 
instruction  is  to  be  got  from  the  opinions  of  the  judges  as  delivered,  and  on 
those  occasions  the  attendance  of  the  bar  is  full ;  but,  speaking  of  the  ordinary 
run  of  causes,  when  I  wish  any  of  my  pupils  to  understand  what  is  going  cm, 
I  put  into  his  hands  the  printed  papers,  which  the  judge  has  perused,  and  he  is 
then  able  to  understand  it.  There  are  particular  cases  which  are  taken  ab  ovo, 
as  it  were,  which  are  too  important  to  be  taken  in  a  short-hand  way ;  but  in  the 
general  run  of  cases  I  feel  it  necessary  to  put  the  papers  into  the  hands  of  a 
young  man  in  whom  I  feel  particularly  interested,  when  I  wish  him  to  understand 
what  is  done  in  the  case. 

2592.  Then  the  full  hearing  of  a  cause  in  the  inner  house,  when  it  is  fiiUy 
opened  and  argued,  is  the  exception  rather  than  the  rule  ? — It  is  the  exception, 
certainly. 

2593.  Do  you  not  consider  it,  as  a  lawyer,  and  a  professor  particularly,  and 
an  instructor  in  the  law  of  Scotland,  a  very  great  misfortune  that  the  courts  do 
not  furnish  that  school  to  the  junior  parts  of  the  profession  which  it  is  desirable 
they  should  have  ? — I  do,  certainly  ;  to  the  bar  and  to  the  public  it  is  a  great 
evil,  in  so  far  as  cases  are  opened  and  argued  in  the  inner  house :  and  although 
they  are  fiilly  argued  and  heard  in  the  outer  house,  there  is  no  means  of  the  bar 
attending  there ;  the  cases  are  heard  in  a  small  chamber,  half  the  size  of  this. 
I  recollect  the  best  lessons  in  the  profession  I  ever  got  were  from  attending  the 
bars  of  Lord  Braxfield,  Lord  Esgrove  and  the  late  Lord  Meadowbank.  I  do  not 
think  that  the  bar  have  now  an  opportunity  of  attending  in  the  way  they  ought 
to  have ;  admirable  arguments  at  the  bar,  and  from  the  bench,  are  lost  to  the 
profession.  I  lament,  too,  that  in  the  outer  house  the  decision  is  not  delivered 
from  the  bench.  The  judge  takes  the  papers  home,  and  writes  out  an  elaborate 
judgment,  which  he  does  not  deliver  from  the  bench.  It  is  generally  printed, 
and  may  be  read,  but  that  is  very  diflferent  from  hearing  it  spoken ;  and,  on  the 
whole,  that  seems  to  me,  in  so  far  as  regards  the  education  of  the  profession, 
an  unhappy  course  to  be  followed. 

2594.  Did  Lord  Braxfield  deliver  his  opinion  vivd  voce  ? — Yes. 

259/f.  And  at  considerable  length  ? — No,  not  at  considerable  length,  because 
they  were  delivered  very  concisely,  but  very  clearly  concentrating  the  case,*  so 
as  to  be  the  very  best  lessons  possible. 

2596.  Do  you  think,  with  reference  to  all  your  consideration  of  this  matter, 
that  there  is  any  mode  of  hearing  and  disposing  of  a  case  that  can  give  satis- 
faction either  to  the  suitors,  to  the  professional  suitor,  or  the  private  suitor,  or 
the  public,  except  a  full  hearing  in  court,  and  an  open  decision,  with  a  AiU 
expression  of  the  grounds  of  the  decision  afterwards? — No,  I  do  not. 

2597.  You  do  not  think  that  any  making  up  of  an  opinion  upon  private  study 
ought  to  supersede  a  full  argument  in  open  court  ? — No. 

0.45.  D  D  2598.   Or 
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G^  J.  Bettj  Esq.         2598.  Or  whether  the  judgment  is  right  or  wrong  that  it  can  accomplish  that 

-      which  is  the  great  object  of  all  judicial  proceedings^  namely,  to  satisfy  the  suitor 

14  April  184a     that  his  case  has  been  well  heard  ? — Certainly  not. 

2599.  ^^^  stated  some  circumstances  which  in  your  mind  produce  an  indis- 
position, both  in  the  bench  and  the  bar,  to  give  a  full  statement  in  argument  in 
a  number  of  cases ;  that  is  not  the  necessary  consequence  of  those  circum- 
stances?— It  is  not  perhaps  a  necessary  consequence,  but  it  is  almost  an 
invariable  one. 

2600.  The  practical  consequence  has  been  such  that  you  conceive  it  to  have  a 
very  bad  effect  upon  the  whole  system  ? — I  have  no  difficulty  in  saying  so. 

2601.  Are  you  of  opinion  that  it  is  very  essential  for  the  administration  of 
justice  in  Scotland,  and  its  due  character,  that  that  practice  of  imperfect  vtt;^  voce 
discussion  should  be  remedied  and  that  a  full  vied  voce  discussion  should  be  intro- 
duced?—Unquestionably  ;  I  think  both  the  bar,  the  agents  and  the  clients  feel 
dissatisfaction ;  the  person  who  loses  the  cause  is  dissatisfied,  but  sometimes, 
also,  the  person  who  gains  is  dissatisfied,  from  the  way  in  which  the  case  haa 
been  considered ;  he  says,  *'  I  am  not  quite  satisfied  with  the  way  in  which  this 
case  has  been  gone  through  in  the  inner  house;  ifwill  go  to  the  House  of  Lord^ 
to  a  certainty." 

2602.  Can  you  state  to  the  Committee  at  what  time  the  written  note  was 
substituted  by  the  lord  ordinary  for  the  expression  of  his  opinion  vied  voce? — I 
do  not  recollect. 

2603.  It  was  shortly  after  the  statute  of  1825, 1  believe?— I  think  so. 

2604.  It  began  with  short  notes,  and  they  gradually  became  longer?— Yes. 

2605.  Is  it  your  opinion  that  the  lords  ordinary  should  not  issue  those  notes, 
but  express  their  opinions  vivd  voce,  and  that  the  parties  should  have  a  short- 
hand note  taken  of  them,  and  that  they  should  be  submitted  to  them  for  their 
revision  ? — Yes ;  I  think  that  for  the  lord  ordinary  himself  it  would  be  better, 
as  well  as  for  the  bar,  and  much  more  satisfactory  to  the  parties.  And  permit 
me  to  add,  that  it  would  avoid  what  is  a  real  injustice  ;  a  case  going  into  the 
inner  house  with  a  very  strong  opinion  one  way,  so  that  the  judges  have  not 
the  case  to  study  from  the  beginning  as  if  it  were  first  opened  before  them. 

2606.  It  is  a  principle  in  the  courts  in  Scotland,  that  although  they  come  in 
by  a  reclaiming  note,  a  sort  of  appeal  from  the  lord  ordinary  to  the  inner  house, 
yet  that  the  inner  house  takes  up  the  cause  as  a  new  cause,  and  not  with  any 
predisposition  in  favour  of  the  judgment  ? — ^Yes,  that  is  the  true  principle ;  what 
was  enjoined  by  the  original  Commission  was,  that  in  making  the  appeal  to  the 
inner  house  there  should  be  nothing  said  in  the  way  of  argument,  but  a  note 
merely  stating  that  a  certain  judgment  had  been  pronounced ;  that  the  record 
should  be  appended ;  and  that  with  these  materials  the  court  should  proceed  in 
the  hearing  of  the  cause.  That  course  has  been  neglected,  and,  I  think,  thus 
&r  the  order  of  the  Act  of  Parliament  has  been  disobeyed. 

2607.  I  gather  then  from  this,  that  the  inconvenience  of  the  lord  ordinarv^s 
note  occurs  in  this  way  ;  you  have  nothing  like  an  argument  against  the  judg- 
ment, whereas  you  generaUy  have  a  very  able,  and  sometimes  a  very  elaborate 
argument  for  it,  and,  at  all  events,  of  more  authority,  because  it  proceeds  from 
a  party  who  is  supposed  to  be  impartial  in  the  cause,  and  no  argument  in 
answer  to  it  ? — ^That  is  the  effect  of  it. 

2608.  Is  it  your  opinion  that  those  notes  of  the  lord  ordinary  should  not  go 
in  print  to  the  judges,  at  least  till  after  they  hear  the  cause? — Yes;  and  my 
opinion  would  go  a  little  further  than  that  My  opinion  is,  that  the  judges  should 
have  nothing  to  read  before  they  hear  the  cause ;  that  if  there  is  to  be  printing 
(which  I  consider  bad  in  all  respects),  the  record  should  be  laid  upon  the  bench 
before  the  judges  sit  down.  That  was  very  strongly  expressed  by  the  Dean  ol 
Faculty  to  the  Commission,  1834,  and  we  all  concurred  in  it;  you,  sir,  may 
have  in  your  recollection  that  Mr.  Jamieson  and  Mr.  Skene,  two  of  the  most 
distinguished  advocates  then  at  the  bar,  were  decidedly  of  that  opinion. 

2609.  Was  not  this  the  ground  upon  which  that  opinion  was  formed,  that 
we  did  not  know  how  otherwise  to  secure  in  the  inner  house  that  full  and  patient 
hearing  of  the  case  from  the  outset,  which  we  all  wished  to  accomplish? — Yes, 
it  was,  certainly. 

2610.  And  it  was  a  general  impression  of  the  Conmiission,  that  taking  the 
materials  for  their  judgment  that  were  sometimes  furnished  to  the  court,  with 
these  printed  records,  consisting  primarily  of  statement,  but  in  reality  of  much 
argument,  and  with  this  long  and  elaborate  note  of  the  lord  ordinary,  the  bar 

did 


Digitized  by 


Google 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.      211 

did  not  in  practice  find  it  easy  to  obtain  that  fiiU  and  patient  hearing,  without    G.  •/.  Bell,  Esq, 

which  there  could  be  no  satisfaction  ? — You  state  it  very  correctly ;  the  idea  of      — 

the  Commission,  very  strongly  impressed  upon  them  by  their  own  experience,  14  April  1840. 
was,  that  the  construction  of  the  statlite  fairly  enjoined  that  the  case  should 
be  heard  from  the  first  in  the  iimer  house,  in  the  same  way  as  in  the  outer ;  that 
the  judges  should  havt  no  preconceived  notions ;  that  they  should  take  the  case 
as  a  novelty,  and  hear  it  from  the  beginning,  and  deliver  their  judgment  either 
it  the  time  of  hearing^,  in  a  simple  case,  or,  more  probably,  reserve  the  case  for 
consideration,  and  deliver  judgment  the  next  day ;  and,  if  I  recollect  well,  one  efTect 
of  that  was  expected  to  be,  that  the  judges,  deliberating  before  giving  their  judg- 
ment next  day, would  probably  consult  together,  and  that  the  jud^ent  so  delivered 
would  be  more  authoritative,  and  the  judgments  of  the  court  more  uniform. 

2611.  Is  it  your  opinion,  that  in  the  ordinary  class  of  cases  the  judges  are 
at  sufficient  pains  to  explain  to  the  parties  and  the  profession  the  grounds  upon 
which  their  opinion  is  rested  ? — No,  not  in  the  ordinary  class  of  cases  ;  they  do 
not  seem  to  think  it  incumbent  upon  them  to  explain  minutely  to  the  satisfaction 
of  the  bar  and  the  suitors  the  grounds  upon  which  they  have  proceeded. 

2612.  The  whole  matter  is  managed  in  such  a  short-hand  way,  probably, 
between  the  senior  counsel  and  the  court,  that  though  they  understand  each 
other,  nothing  is  expressed  in  full  that  can  adequately  explain  the  grounds  u{)on 
which  the  court  proceed  ? — The  opinions  of  the  judges  are  delivered  in  such  a 
way  as  to  make  what  they  say  intelligible ;  but  it  seems  to  me  not  as  an  opinion 
for  the  purpose  of  instructing  and  satisfying  the  audience,  but  to  express  to 
each  other  or  to  the  council  in  the  case  their  views  and  grounds  of  judgment 
In  other  cases  of  importance  the  argument  is  delivered  in  a  more  deliberate  way, 
and  more  at  length,  presenting  a  full  analysis  of  the  case  and  a  statement  of  the 
grounds  upon  which  the  opinion  has  been  formed. 

261 3.  Are  you  aware  that  it  was  very  much  wished  at  one  time,  and  generally 
intended,  that  the  opinion  should  not  be  given  immediately  after  the  hearing 
but  the  next  day,  so  that  the  judges  might  have  an  opportunity  of  consulting 
together  ? — Yes,  that  was  much  wished,  and  it  is  wished  still. 

2614.  In  point  of  fact,  has  it  been  much  the  course  of  practice  to  delay  the 
decision  for  consultation  ? — ^No ;  that  course  has  been  taken  occasionally ;  but  at 
other  times,  when  any  difficulty  has  occurred,  instead  of  taking  time  for  deli- 
beration, the  court  frequently  orders  what  they  call  ^  minutes  of  debate,*'  which 
is  a  written  argument. 

2615.  Cases  are  ordered  also,  but  minutes  of  debate  and  cases  are  substan- 
tially the  same  thing  ? — ^Yes,  in  cases  of  great  difficulty.  Cases  are  ordered  very 
like  the  cases  in  the  House  of  Lords ;  but  when  difficulties  arise  in  the  delibera- 
tion, the  judges  say  ^^This  is  a  point  which  requires  some  consideration,"  and 
instead  of  taking  it  to  avizandum,  they  frequently  order  minutes  of  debate,  which 

^  a  written  argument. 

2616.  Dr.  Luahington.'l  A  written  argument  upon  a  shorter  scale  ? — Yes. 

2617.  Chairman.']  Shorter  in  theory,  but  not  sometimes  in  fact? — They  are 
generally  arguments  upon  a  particular  point  of  the  case  on  which  a  difficulty 
has  arisen,  in  discussing  which  it  is  not  necessary  to  go  over  the  whole  case ; 
but  I  cannot  help  thinking  that  such  argument  would  be  better  taken  at  the  bar, 
and  dealt  with  by  the  judges  in  court. 

2618.  Have  you  any  idea  of  the  quantity  of  time  consumed  by  the  court  in 
its  judicial  sittings  ? — ^There  was  a  return  made  of  the  time  occupied :  I  think 
upon  the  average  the  time  has  been  about  two  hours  a  day  in  the  inner  house. 

2619.  Some  part  of  the  time  was  occupied  by  routine  business? — ^Yes,  what 
is  called  incidental  business.  But  the  time  of  the  judges  at  home  is  occupied  in 
the  reading  of  the  papers  in  causes ;  which  is  a  very  laborious  business  if  it 
is  done  fuUy,  and  which  I  am  quite  sure,  from  the  time  which  I  find  it  necessary 
to  bestow  in  reading  the  cases  in  which  I  am  to  officiate  as  clerk,  and  as  pro- 
fessor of  law,  must  occupy  the  whole  of  their  time  at  home. 

2620.  The  time  they  sit  in  court  is  no  criterion  of  the  judicial  labour  bestowed 
upon  a  case  ? — ^No,  certainly  not.  The  mastery  which  the  judges  show  of  the 
contents  of  the  record  and  appendixes  demonstrates  that  long  and  arduous  study 
at  home  must  have  been  bestowed  on  the  case. 

2621.'  Is  it  your  opinion  that  it  would  be  a  better  system  if  there  was  more 
study  given  in  public  upon  the  hearing  of  counsel,  even  at  the  expense  of  some 
private  study  ? — Yes,  certainly  ;  I  would  rather  have  them,  previous  to  hearing 
the  case,  not  read  a  word  at  home,  and  have  the  whole  done  in  public ;  a  judge 
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G.  J.  Beli,  E«q.     never  does  so  well  for  himself  and  the  public  as  when  he  does  his  office  in  the 

-  hearing  of  the  pubHc. 

14  April  1840.  2622.  With  reference  to  the  present  mode  of  carrying  on  business  in  Scot- 
land, and  what  you  may  consider  the  essential  constitution  of  the  Court  of 
Session,  as  the  case  is  first  heard  before  the  lord  ordinary  who  pronounces  a 
judgment,  and  is  then  heard  before  the  inner  house  ;  is  it  your  [opinion  that  the 
business  of  Scotland  could  be  despatched  with  fewer  inner  houses  than  two  ? — 
I  do  not  think  it  possible.  I  have  thought  of  this  very  carefully.  At  first, 
struck  with  the  inconvenience  of  senior  counsel  being  engaged  in  one  court  when 
his  presence  was  required  in  the  other,  I  was  inclined  to  hope  that  one  court 
might  be  sufficient,  but,  on  anxiously  considering  the  matter,  I  found  it  hope- 
less and  impracticable ;  I  think  that  even  at  present,  with  all  imperfections,  one 
court  could  not  get  through  the  business  ;  and  if  the  system  were  improved  there 
would  be  more  causes,  occupying  more  time. 

2623.  Do  you  think  that  any  sound  opinion  could  be  formed  upon  the  pro- 
priety of  dispensing  with  one  of  the  divisions  until  we  have  seen  the  change 
introduced  by  the  Act  of  1825  in  full  operation  by  an  extended  and  satisfactory 
system  of  vivd  voce  pleading  in  the  inner  house  ? — I  should  be  inclined  to  say 
that  an  opinion  may  be  formed  in  the  negative,  even  as  things  are  at  present ; 
Thfe  result  of  the  improvements  would,  I  think,  confirm  the  opinion  that  you 
could  not  reduce  the  number  of  judges  ;  I  should  expect  more  business,  and 
therefore  that  the  reduction  would  be  still  less  advisable  or  practicable. 

2624.  Keeping  the  two  divisions,  is  it  your  opinion  that  they  should  consist 
of  any  other  number  than  four,  either  smaller  or  greater  ;  could  you  reduce  the 
number  of  four  to  three  with  advantage? — ^No,  I  think  that  extremely  inexpe- 
dient ;  because,  with  the  number  of  three,  any  accident  befalling  men  at  an 
advanced  period  of  life  would  reduce  the  court  to  a  very  awkward  dilemma,  and 
stop  business  ;  instead  of  reducing  the  number  to  three,  I  should  be  very  much 
inclined  to  say  that  the  court  might  be  augmented  to  five,  in  this  way :  that  the 
lords  ordinary,  instead  of  being  in  what  I  consider  a  degraded  position  at  pre- 
sent, should  by  rotation  go  into  the  inner  house,  and  form  a  part  of  the  deli- 
berative body,  augmenting  the  number  of  judges  there  to  five ;  and  though  four 
is  generally  held  to  be  the  best  number,  I  should  say  that  five  in  that  case  was 
a  preferable  number. 

2625.  Five  would  expose  you  to  the  disadvantage  of  three  adhering  to  the 
judgment  of  the  lord  ordinary  in  the  outer  house,  because  it  might  give  you  the 
decision  of  three  and  three  in  the  one  case,  and  two  and  two  in  the  other,  where 
the  lord  ordinary's  judgment  was  right  in  the  opinion  of  the  majority  ? — ^With 
four  judges  there  may  be  two  and  two,  and  so  no  dedsion ;  with  five  there  must 
be  a  majority.  But  I  am  exceedingly  desirous,  at  all  hazards,  that  the  judges  in 
the  outer  house  should  assist  in  the  deliberations  of  the  inner  house.  The 
average  time  of  a  judge  remaining  in  the  outer  house  is  10  years,  the  best 
years  of  his  life ;  he  remains  there  10  years  without  consulting  the  other  judges, 
or  seeing  the  progress  they  are  making  in  their  deliberative  capacity ;  and  I 
think  it  wholesome  that  he  should  be  in  some  way  adopted  into  the  inner  house, 
and  take  his  seat  along  with  the  other  judges. 

2626.  Do  you  think  we  could  do  wiUi  fewer  outer-house  judges  than  five? — 
No,  I  do  not  think  we  could ;  I  think  the  incidental  proceedings  in  the  inner 
house  had  better  be  sent  to  the  outer  house. 

2627.  That  time  might  be  saved  in  the  inner? — Yes. 

2628.  That  is  only  a  small  portion  of  the  time  that  is  occupied  now  ? — Yes, 
certainly  ;  but  still  it  does  occupy  time  uselessly  and  more  expensively  than  if 
conducted  in  the  outer  house. 

2629.  You  have  mentioned  a  good  deal  of  defect  in  the  preparation  of  causes, 
and  that  some  complaints  exist  upon  that  subject  ? — Yes. 

2630.  Particularly  with  reference  to  the  very  frequent  revisals  of  the  conde- 
scendence ? — Yes. 

2631.  Which  leads  to  great  expense  and  great  delay? — Yes,  and  leads  to 
irregularity  in  the  condescendence  and  answers.  Instead  of  iii\proving,  it  is  going 
retrograde  ;  improving  a  little  of  late,  no  doubt,  but  very  slowly  and  imperfectly. 

2632.  Have  those  causes  of  complaint  been  found  very  difficult  of  remedy, 
from  the  Act  of  1825  having  been  so  exceedingly  stringent  in  the  statutory  rules  ? 
— Partly  from  that  cause. 

2633.  And  which  has  tied  up  the  hands  of  the  court  from  making  acts  of 
sederunt,  which  they  might  have  done  ? — Yes  ;   the  rule  laid  down  in  the  Act 
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is  better  calculated  for  causes  similar  to  those  in  the  common  law  courts  of  Eng-     G.  J.  Belly  lE^ 
land  than  to  those  similar  to  chancery  cases.    And  I  think,  if  the  court  had  had  i 

power  to  accommodate  itself  a  little  more  to  the  nature  of  those  cases  in  making      H  April  t8^ 
acts  of  sederunt,  it  might  have  produced  considerable  improvement. 

2634.  Have  you  observed  whether  the  time  of  the  sitting  of  the  court  has 
very  much  increased  in  length  since  1825,  as  compared  with  the  time  before ; 
has  there  been  any  palpable  increase  of  the  time  of  the  sitting  of  the  court? — 
No,  I  should  say  the  reverse. 

2635.  And  yet,  since  1825,  a  great  number  of  cases  have  been  disposed  o{ 
without  any  written  or  printed  argument  ? — Yes ;  but  formerly  there  was  more 
time  consumed  in  considering  as  to  petitions,  whether  they  stated  such  a  case  as 
to  require  an  answer.     Reclaiming  notes  require  now  no  such  description. 

2636.  Before  1825  cases  were  always  disposed  of  with  mere  printed  argu- 
ments  ? — Yes ;  a  case  came  to  the  inner  house  against  the  judgment  pronounced 
in  the  outer  house  with  a  full  printed  argument.  And  if  that  made  a  primd  fade 
case  in  the  opinion  of  the  judges,  they  appointed  it  to  be  answered.  And  the  case 
thus  printed,  perused  and  studied,  was  the  subject  of  the  judgmtot  of  the  court. 
The  statute  of  1825  was  intended  to  abolish  much  of  those  printed  arguments. 

2637.  And,  notwithstanding  that,  the  length  of  time  occupied  in  court  has 
not  been  very  visibly  increased  ? — I  think  the  length  of  time  is  shorter ;  would 
you  allow  me  to  say,  that  my  recollection  is  not  very  distinct  as  to  the  compa- 
rison of  the  time  of  sitting  before  and  since  1825;  but  my  impression  is  that  it  is 
shorter. 

2638.  Dr.  Ltishington.']  You  have  stated  that  considerable  dissatisfaction  pre- 
vails at  the  mode  of  proceeding  in  the  inner  house  ;  will  you  have  the  goodness 
to  suggest  to  the  Committee  any  thing  that  occurs  to  you  as  likely  to  remedy 
that  inconvenience  ? — I  should  say,  in  the  first  place,  that  the  judges  should  come 
to  hear  a  case  as  if  they  knew  nothing  about  it  beforehand ;  ti^ey  should  not 
liave  laid  before  them  for  their  previous  study,  or  even  upon  the  bench,  the  argu- 
ment by  the  lord  ordinary,  prepared  and  printed;  and  that  they  should  hear  the 
case  from  the  beginning  opened  before  them,  as  it  is  in  the  outer  house  now. 
I  think  if  the  case  were  in  that  way  opened  before  them,  and  they  heard  it  delibe- 
rately, and  decided,  either  delivering  their  opinions  then,  or  afterwards  upon  study, 
it  would  be  much  more  satisfactory,  and  entirely  dissipate  all  dissatisfaction. 

2639.  Are  you  not  of  opinion  thsX  if  the  judges  read  the  record  before  they 
came  into  court,  including  the  note  of  the  lord  ordinary,  and  after  that  patiently 
heard  the  counsel  at  as  full  length  as  they  pleased,  and  deUvered  their  own  judg- 
ments at  sufficient  length,  that  that  would  be  the  most  satisfactory  mode  of  dis- 
posing of  the  cause?— It  might,  but  I  cannot  persuade  myself  to  expect  it 
And  perhaps  if,  in  arguing  a  case,  that  impression  be  neglected  which  has  already 
been  made  on  a  judge's  mind  who  has  already  taken  a  particular  view  of  the  case, 
it  may  not  very  unnaturally  happen  that  he  will  be  inclined  to  interrupt  a  statement 
to  ask  what  can  be  said  upon  that  particular  view  of  it  There  may  thus  be 
a  degree  of  impatience  which  it  is  difficult  to  control. 

2640.  Do  you  think  that  it  is  indispensably  necessary  to  haye  a  previous  im- 
pression made  up  upon  a  case,  because  you  have  read  the  record  in  that,  case 
and  the  note  of  the  lord  ordinary ;  does  it  follow  that  a  judge  must  have  his  mind 
made  up  and  prejudiced  against  what  he  may  hear,  fix)m  that  circumstance? — 
**  Prejudiced"  is  rather  an  awkward  word;  but  he  cannot  help  having  his  opinion 
made  up  upon  the  case ;  he  studies  the  case  to  form  an  opinion,  and  coming  to  hear 
the  argument,  it  may  very  naturally  happen  that  he  shoidd  not  hear  it  with  all  the 
patience  he  would  bestow  if  his  mind  were  open  and  the  case  entirely  new  to  him. 

2641 .  Do  you  not  think  that  a  judge,  with  a  deep  sense  of  the  duty  imposed 
upon  him,  seeing  the  judgment  of  the  lord  ordinary  and  the  note  appended 
thereto,  would  not  feel  the  utmost  possible  anxiety  that  the  counsel  should 
suggest  every  possible  argument  to  show  that  that  judgment  was  erroneous,  or 
the  reasoning  in  the  note  fallacious  ? — I  hope  I  should  feel  so  myself ;  it  is  natural 
to  feel  so ;  but  I  do  not  see  that  thatches  been  the  course  or  habit  of  some  judges. 

2642.  Chairman.]  Your  experience  has  not  satisfied  you  that  that  has  been 
the  course?— No. 

2643.  Dr.  Lushington.'\  After  all,  do  not  your  suggestions  come  to  this :  that 
the  judge  should  hear  patiently  all  that  comes  before  him,  and  decide  delibe- 
rately ? — Most  unquestionably. 

2644.  And  you  do  not  undertake  to  say,  if  a  judge  were  so  to  conduct  him- 
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G.  J.  Bell,  Eaq.  Self,  that  his  previous  knowledge  of  the  suhject  he  is  about  to  hear  would  prevent 
him  arriving  at  a  soimd  conclusion  ? — Certainly  not. 

J4  April  1840.  2645.  On  the  contrary,  do  you  not  think,  having  read  the  record  and  the 
note  of  the  lord  ordinary  beforehand,  he  will  more  easily  apprehend  the  argu- 
ments of  coimsel  on  both  sides,  and  better  detect  the  fallacies  that  may  be  put 
before  him  ?— I  should  think  the  alternative  to  be,  whether  he  should  peruse  the 
record  before  or  after  he  hears  the  cause  ;  if  he  were  to  peruse  the  record  and 
the  judgment  of  the  lord  ordinary  after  he  has  heard  the  cause  opened,  he  would 
be  able  the  next  day  to  deliver  his  opinion  with  much  more  effect,  and  make  it 
vqp  with  more  discrimination. 

2646.  Would  it  not  be  his  duty,  having  perused  the  record  and  heard  the  ai^- 
ment  patiently,  if  he  entertained  any  doubt  of  the  state  of  the  fiacts  and  the  law, 
again  to  refer  to  the  record,  and  examine  it  and  compare  it? — ^Yes,  certainly. 

2647.  Do  you  not  think  it  somewhat  dangerously  relaxes  the  important  duties 
confided  to  a  judge  to  say,  that  for  the  sake  of  a  patient  hearing  of  the  argu- 
ment, he  is  to  abstain  from  reading  the  papers  beforehand  ? — I  am  very  much 
inclined  to  think  so ;  but  judging  from  experience  and  what  I  have  seen,  I  should 
say  that  imtil  other  habits  were  acquired,  it  would  not  be  dangerous  for  the  Com- 
mittee to  discountenance  the  previous  reading  of  those  papers. 

2648.  In  point  of  fact,  are  you  not,  from  the  observations  you  have  made 
upon  the  present  mode  of  hearing  and  deciding  causes  in  the  inner  houses, 
induced  to  suggest  this  mode  of  proceeding  for  the  object  of  attaining  a 
patient  hearing  and  a  deliberate  decision  ? — ^Any  injunction  that  should  accom- 
plish that  excellent  object  I  should  think  well  becoming  the  Committee ;  I 
can  only  say  that  at  present,  judging  from  my  own  experience,  I  should  suggest 
that  the  judges  ought  not  to  read  the  papers  beforehand. 

2649.  If  you  could  insure  a  patient  hearing  and  a  deliberate  decision,  would 
you  prohibit  them  reading  the  papers  ? — Certcuinly  not. 

2050.  You  have  stated  that  some  inconvenience  has  arisen  in  consequence  of 
the  court  being  so  much  restricted  by  the  statute  of  1825? — Yes. 

265 1 .  Allow  me  to  ask  you  in  what  way  you  think  that  statute  could  be  ad- 
vantageously relaxed,  with  reference  to  the  preparation  of  the  record  ? — It  is  a 
little  difficult  for  me  to  answer  that  question  ;  there  is  very  great  difficulty  in 
applying  the  strict  rules  of  pleading  proper  for  cases  for  a  jury  to  cases  that 
partake  of  a  chancery  character ;  now  the  statute  is  more  directed  to  the  one 
class  of  cases  than  the  other,  more  directed  to  those  cases  that  are  fit  for  a  jury 
court  than  to  those  analogous  to  chancery  proceedings.  It  is  a  very  difficult  thing 
to  say  how  the  pleadings  in  such  cases  ought  to  be  conducted ;  but  I  am  afraid 
that  amidst  the  difficulties  of  pleading  such  cases,  according  to  the  strict  rule  of 
the  statute,  a  greater  looseness  of  statement  has  been  practised  and  acquiesced 
in,  than  if  more  power  had  been  left  in  the  judges  to  regulate  the  principles ;  that 
there  has  been  a  degree  of  restraint  in  the  malong  up  of  these  records  firom  the 
way  in  which  it  is  laid  down  in  the  statute  that  has  not  allowed  the  court  to 
direct  the  way  they  ought  to  be  made  up  as  experience  might  have  suggested  in 
the  progress  of  the  new  system. 

2652.  So  that  in  some  cases  the  latitude  of  statement  is  somewhat  too  much 
circumscribed  by  the  statute,  though  ngt  in  others  ? — I  think  so  ;  in  some  of 
those  analogous  to  chancery  cases  it  is  necessary  to  state,  in  some  degree,  tl^ 
evidence  ;  in  cases  intended  for  jury  trial  it  is  proper  to  state  only  the  pleas  of 
the  parties.  In  stating  the  evidence  upon  which  the  court  is  mainly  to  proceed 
in  the  former  class  of  cases,  I  think  there  is  frequently  great  propriety. 

2653.  You  say  a  statement  of  the  evidence ;  do  you  mean  evidence  with 
regard  to  written  documents,  or  with  regard  to  evidence  to  be  taken  from  wit- 
nesses in  some  other  mode  ? — Evidence  from  written  documents. 

2654.  The  great  object  in  the  preparation  of  the  record,  is  to  state  clearly, 
and  to  bring  to  issue,  the  disputed  facts  and  the  disputed  law ;  is  it  not  ? — ^Yes; 
it  is,  I  should  say,  in  jiuy  cases.  It  is  exclusively  so,  in  cases  of  another  descrip- 
tion, very  frequently  the  purpose  is  not  to  find  out  what  is  denied,  but  to  obtain 
fit)m  the  opposite  party  evidence  by  admission,  in  order  to  avoid  the  necessity  of 
going  to  evidence  upon  it. 

2655.  Between  the  two  litigant  parties,  there  can  only  be  a  dispute  between 
matters  of  fact  and  matters  of  law ;  therefore,  it  is  desirable,  in  the  outset  of  the 
cause,  you  should  ascertain  what  is  admitted  as  matter  of  fact  between  the  parties, 
what  is  disputed  as  matter  of  fact  between  the  parties,  and  the  legal  positions 
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maintained  on  the  one  side  and  denied  on  the  other  ? — Yes ;  but  in  cases  analo-     o.  J.  BeU^  Esq. 
gous  to  chancery  cases,  you  may  compel  something  more  than  a  single  negative  ;      — —_ 
as  in  bills  of  discovery  in  chancery  in  England ;  so  by  the  matter  of  the  record      14  April  1840, 
in  Scotland. 

2656.  Does  not  it  happen  rather  frequently  in  some  of  the  cases  in  the  courts 
of  Scotland,  where  no  evidence  is  taken,  and  where  the  constat  of  facts  conse- 
quently is  to  be  drawn  from  the  admissions  in  the  answer  to  the  condescendence, 
or  in  the  statement  of  the  other  party,  and  the  answer  to  their  statement,  that  a 
dear  constat  of  facts  is  not  elicited? — Yes,  it  does  certainly. 

2657.  Does  not  it  occasionally  happen,  that  when  the  division  of  the  inner 
house  come  to  pronounce  their  opinions  upon  such  a  case,  in  pronouncing  those 
opinions  they  vary  amongst  themselves  upon  the  statement  of  facts? — Very 
frequently  so. 

2658.  Is  not  that  one  of  the  causes  of  dissatisfaction  with  the  inner-house  ?— 
Yes,  it  is ;  but  permit  me  to  state,  that  it  is  not  strictly  so  much  a  difference  on 
the  statement,  as  in  drawing  the  inferences  from  the  statement ;  the  judges  very 
frequently  differ  in  the  conclusions  that  they  form  from  the  statements  made  on 
the  one  side  and  the  other. 

2639.  Undoubtedly ;  but  does  not  it  sometimes  happen  that  they  do  not  alto- 
gether agree  as  to  the  facts  themselves  ? — In  the  Court  of  Chancery,  as  I  under- 
stand it,  you  put  interrogatories  in  order  to  bring  out  the  evidence  which  the 
party  is  obliged  to  disclose.  In  our  court  there  is  a  statement,  to  which  an  admis- 
sion or  a  denial  is  expected.  If  it  is  denied  it  comes  to  issue.  But  if  it  is  admitted 
it  is  not  admitted  directly,  but  only  with  a  qualification.  Instead  of  making  an 
answer  to  the  particular  proposition,  the  party  says,  "  Referring  to  my  statement," 
— ^then  this  statement  comes  to  be  almost  an  argumentative  statement, —  it  is 
not  a  distinct  answer  as  to  an  interrogatory,  in  point  of  &ct,  but  an  argumentati^ 
answer  from  which  an  inference  may  be  drawn  to  the  fact. 

2660.  And  the  facts  are  not  always  clearly  and  explicitly  brought  out  ?— ^No. 

2661.  I  do  not  think  that  the  Lord  Advocate  asked  you  whether  you  were  or 
were  not  of  opinion  that  the  present  number  of  lords  ordinary  was  necessary  for 
the  performance  of  their  duties  ? — I  think  it  is  necessary  that  there  should  be 
that  number,  on  this  account ;  that  although  lords  ordinary  are  not  attached  to 
particular  divisions,  two  may  be  taken  as  for  one  division  and  two  for  another,  and 
another  as  intrusted  with  a  vast  quantity  of  miscellaneous  and  incidental  business. 
The  business  of  the  court  comprises  aU  that  in  England  occupies  the  Court  of 
Chancery,  the  Vice  Chancellor  and  the  Master  of  the  Rolls ;  the  Courts  of 
Queen's  Bench,  Common  Pleas  and  Exchequer,  the  Court  of  Admiralty  (with  the 
exception  of  prize  cases),  the  Court  of  Doctors  Commons  and  the  Court  of  Bank- 
ruptcy. The  lords  ordinary  dispose  of  all  this  mass  of  business  in  the  first 
instance ;  the  inner  house  as  a  court  of  review.  For  disposing  of  this  great 
extent  of  jurisdiction,  after  considering  the  matter  in  every  possible  view,  I  am 
satisfied  that  the  two  inner  houses  are  necessary,  and  that  two  ordinaries  to  each 
division,  and  an  ordinary  for  the  supernumerary  business,  are  absolutely  requisite 
to  keep  the  court  going. 

2662.  And  for  the  fair  and  reasonable  despatch  of  the  business  incidental  to 
the  office  of  lord  ordinary  ? — Yes. 

2663.  I  understand  you  to  have  stated  an  objection  to  the  note  of  the  lord  ordi- 
nary, on  the  ground  that  it  may  be  an  ex-fa/rte  argument,  and  produce  an  undue 
impression  upon  the  division  of  the  inner  house  to  which  it  may  come  ? — ^Yes. 

2664.  I  do  not  apprehend  you  to  rely  upon  that  objection  merely  on  th^ 
ground  of  its  preventing  a  full  and  complete  argument,  as  well  as  a  perfectly 
impartial  and  unbiassed  decision  ? — Not  merely,  but  chiefly. 

2665.  Now,  assuming  that  the  lord  ordinary  issues  a  note  in  writing,  con- 
taining at  full  length  hjs  view  of  the  case,  and  the  arguments  and  authorities 
that  support  that  view,  may  not  it  happen,  if  such  note  is  drawn  up  with  ability 
and  learning,  that  he  makes  the  judgment  so  clear  that  there  the  cause  ends? — 
Yes,  certainly ;  that  frequently  happ.ens. 

2666.  Is  it  not  the  natural  effect  to  be  expected  from  such  deliberate  notes  of 
the  judgment,  that  it  will  produce  such  a  consequence  ? — Most  certainly ;  but  I 
do  not  know  that  it  can  do  so  more  than  if  he  were  to  deliver  that  opinion  from 
the  bench. 

2667.  Is  it  not  a  necessary  effect  that  it  tends  to  produce  a  confidence  in,  and 
an  acquiescence  in  that  judgment  ? — ^Yes,  certainly. 
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G.  J.  Bdi,  E8«|.         2668.  So  far  it  is  beneficial,  as  it  prevents  further  litigation  occasionally  } 

14  pn  1  40.  2669.  You  have  said  it  would  be  better  delivered  vivd  voce  from  the  bench ;  da 
you  see  any  objection  to  the  lord  ordinary  putting  his  deliberate  note  into, 
writing  and  then  delivering  it  from  the  bench,  with  such  alterations  as  may  at 
the  time  suggest  themselves  to  him,  as  necessary  for  a  full  and  more  complete 
judgment  ? — ^Not  the  least. 

2670.  Is  there  not  some  advantage  in  having  that  note  in  writing,  inasmuch 
as  it  is  an  authentic  record  of  the  real  grounds  of  the  lord  ordinary's  decision  ? 
—Yes. 

2671.  And  if  you  relied  merely  upon  the  short  note  that  counsel  or  others^ 
might  take,  would  not  the  inevitable  consequence  be,  that  there  would  be  a  long 
discussion  in  one  of  the  divisions  in  the  inner  house,  as  to  what  were  the  grounds 
upon  which  the  lord  ordinary  decided  the  case  ? — ^That  might  occasionally  hap- 
pen ;  but  balancing  it  with  the  other  disadvantages,  I  should  say,  with  all  the- 
evils  and  imperfections  of  it,  I  should  prefer  that  the  judgment  should  be  deli- 
vered from  the  bench ;  I  have  no  objection  that  it  should  be  written,  but  think 
it  should  not  be  communicated  <J  priori  to  the  judges. 

2672.  Are  you  not  aware  that  it  is  the  constant  habit  of  those  who  preside  in 
the  House  of  Lords,  to  ask  for  the  notes  of  the  judges  that  they  may  be  apprised 
of  the  grounds  upon  which  they  have  come  to  their  decision  ? — Yes,  I  am. 

2673.  If  it  is  useful  in  the  House  of  Lords  reviewing  the  decision  of  the  inner 
house,  why  should  it  not  be  useful  in  the  inner  house  reviewing  the  judgment  of 
the  lord  ordinary? — There  is  an  advantage  in  having  an  authentic  account  of  the 
opinion  delivered;  but  observe  how  it  is  at  present — that  opinion  is  made  up  at 
home,  it  is  never  delivered  from  the  bench,  and  the  parties  know  nothing  about 
it  until  they  see  it  in  writing. 

2674.  Assuming  it  to  be  delivered  by  the  lord  ordinary  from  the  bench,  not 
restricting  him  to  the  expressions  written,  but  adding  any  corrections  he  thinks 
necessary,  would  it  not  be  an  advantage  to  have  the  judgment  so  delivered  ? 

—Yes. 

2675.  Chairman.']  I  understood  your  doubt  not  to  be  about  the  propriety  of 
the  lord  ordinary  giving,  in  the  most  authentic  form,  the  reasons  of  his  judgment, 
but  about  this,  whether  it  should  be  put  into  the  hands  of  the  court  before  or 
afler  the  full  hearing  of  the  counsel  r — ^Yes. 

2676.  Dr.  Ltishinaton.']  Did  you  not  state  that  the  defender  had  a  right  to 
require  a  condescendence  ? — Yes. 

2677.  As  a  matter  of  right  ? — ^Yes. 

2678.  Do  you  think  that  that  power  ought  to  be  taken  away? — ^Yes,  I  think 
so  ;  that  is  to  say,  I  think  it  ought  to  be  subjected  to  the  opinion  of  a  judge,  or 
whoever  is  the  person  to  superintend  the  preparation  of  the  record,  and  not  left 
entirely  to  the  parties. 

2679.  Are  you  of  opinion  that  the  preparation  of  the  record  could  with  safety 
be  withdrawn  from  judicial  control  ?— No ;  but  with  safety  and  great  advantage 
it  might  be  put  under  the  superintendence  of  a  person  able  to  superintend  it 
according  to  principles  laid  down,  such  as  a  master  in  chancery ;  keeping  ta 
strict  rules  in  making  up  the  record.  If  the  judge  should  not  see  it  till  he  came 
to  hear  the  cause,  that  would  be  preferable. 

2680.  Do  you  not  think  that  the  person  to  whom  that  duty  was  confided 
must  possess  great  judicial  attainments  ? — Yes,  certainly. 

2681.  So  that  he  would  be  in  fact  a  judge  under  another  name? — In  some 
respects  he  would ;  but  I  do  not  think  the  preparation  of  the  record  the  proper 
function  of  a  judge.  The  lords  ordinary  at  present  really  cannot,  they  have  not 
time,  and  cannot  control  as  they  ought  to  do  the  making  up  of  the  records 
Better  they  should  be  put  into  the  hands  of  a  person  to  act  according  to  strict 
rules,  and  that  those  persons  should  report  to  ^e  judge. 

2682.  In  so  important  a  matter  as  making  up  a  record  and  getting  a  complete 
statement  of  facts,  neither  too  jejune  nor  too  exuberant,  must  not  there  constant 
occasions  arise  for  the  exercise  of  a  grave  discretion  ? — Yes  ;  no  doubt  of  it. 

268,5.  Therefore  the  person  to  whom  the  duty  would  be  confided  ought  to 
possess  quaUties  as  high  as  the  lord  ordinary  ? — Yes,  I  think  so ;  but  at  the  same 
time  I  do  not  see  any  difi[iculty  in  a  barrister  educating  himself  to  pleading  so  as 
to  be,  under  review  of  the  lord  ordinary,  able  to  arrange  all  the  points  that  arise 
in  making  up  a  record. 

2684.  Allow  me  to  ask  you  whether  you  are  of  opinion  that  the  time  occupied 
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l)y  the  judges  could  in  any  degree  be  satisfactorily  shortened  by  enforcing  to  a    G.J.  Bett,  Esq. 

greater  extent  the  adoption  of  the  jury  system  ? — I  think  it  might  certainly ;  but       

the  great  difficulty  is  in  enforcing  an  extension  of  that  system.  14  April  1840. 

2685.  Are  you  not  of  opinion  that  the  jury  system  in  civil  cases  is  not  con- 
genial to  the  general  feelings,  habits  and  opinions  of  the  people  of  Scotland  ? — 
As  it  has  been  hitherto  conducted,  it  is  not  a  favourite  ;  there  is  great  expense, 
and  some  degree  of  dissatisfaction  at  the  way  in  which  it  has  been  administered ; 
but  I  think  that  is  giving  way ;  I  think  by  and  by  it  will  come  right,  and  jury 
trial  come  to  be  a  favourite  in  the  country,  when  the  law  and  practice  of  vivd 
toce  evidence  is  better  imderstood. 

2686.  Are  you  not  of  opinion  that  it  would  be  exceedingly  dangerous,  before 
public  opinion  has  in  some  material  degree  paved  the  way,  by  legislative  enact- 
ment, to  compel  the  people  of  Scotland  to  resort  to  that  system  of  trial  ? — Cer- 
tainly*    It  would  be  dangerous  and  inexpedient. 

2687.  Is  it  advisable  to  adopt  great  changes  in  the  trial  of  causes  in  a  country 
unless  the  people  are  prepared  to  acquiesce  in  those  changes? — Unquestionably  not. 

2688.  Do  you  believe,  upon  the  whole,  that  jury  trial  up  to  the  present  time 
has  been  pressed  upon  the  people  of  Scotland  to  the  utmost  extent  it  was  advisa- 
ble to  press  it  ? — I  think  so ;  but  that  it  may  be  recommended  a  little  more  to  the 
feeUngs  of  the  people  of  Scotland ;  not  by  compulsion,  but  by  getting  rid  of 
some  of  the  evils,  and  doing  it  gradually. 

2689.  Could  you  suggest  any  mode  whereby  the  expense  of  jury  trials  could 
be  materially  diminished? — I  certainly  am  not  prepared  to  suggest  that  at  pre- 
sent ;  I  think  that  the  expense  in  general  is  more  than  it  ought  to  be,  and  the 
evidence  greatly  overloaded,  but  I  am  not  prepared  to  say  in  what  way  it  ought 
to  be  reduced. 

2690.  Sir  C  Cfrey.]  Is  the  written  judgment  of  the  lord  ordinary  drawn  up 
before  his  decision  is  known,  or  the  strong  bias  of  his  mind  disclosed  upon  the 
case  ? — Yes ;  he  may  indicate  the  general  bias  of  his  opinion  at  the  tune  the 
counsel  have  closed  their  argument ;  but  whether  he  does  so  I  do  not  know ; 
Generally  he  takes  home  the  papers  upon  which  they  have  been  arguing,  andr 
after  a  private  perusal  of  those  papers,  in  four  or  five  or  six  days,  according  to 
the  nature  of  the  case,  he  prepares  his  judgment,  signs  it,  and  delivers  it  over. 

2691.  Then  in  what  material  respect  would  it  differ  from  the  present  prac- 
tice if  he  was  to  read  from  the  bench  his  written  judgment? — In  no  other  respect 
than  this,  that  the  judgment  as  delivered  would  be  open  to  observations,  and 
any  mistake  to  correction ;  and  that  it  would  not  then  be  printed  for  the  perusal 
of  the  judges  of  the  inner  house. 

2692.  After  the  reading  from  the  bench,  whether  copies  were  taken  by  his 
own  clerk,  or  short-hand  notes  taken,  would  it  not  in  the  same  way  become 
known  to  the  judges  of  the  inner  house,  and  be  subject  for  their  deliberation  ? — 
It  would  not  be  a  part  of  the  proceedings,  and  printed  as  such. 

2693.  Chainnan.]  You  mean  to  say  that  it  was  better  for  the  bar  that  it  should 
be  delivered  publicly  ? — Yes. 

2694.  Sir  C.  Grey.]  It  would  be  known  to  the  whole  of  the  bar,  and  not 
only  to  the  counsel  employed  ? — ^Yes  ;  besides  giving  the  parties  an  opportunity 
of  seeing  he  had  mistaken  no  particular  part  of  the  case. 

2695.  Is  there  any  practice  in  the  Court  of  Session  of  making  cases  similar  to 
the  English  special  case,  which  is  a  case  drawn  up  upon  a  perfect  agreement 
between  the  parties  as  to  the  facts,  and  the  statement  of  those  facts  in  the  most 
meagre  form,  with  a  careful  exclusion  of  argument,  and  without  any  contention 
as  to  law,  but  leaving  it  to  the  superior  tribunal  to  state  upon  those  agreed  facts 
what  is  the  law  that  results  from  them  ? — ^That  has  been  occasionally  done  in  jury 
trials ;  where  the  parties,  either  before  or  after  the  jury  have  beard  the  evidence, 
being  satisfied  that  they  can  distinctly  state  the  facts  admitted  on  both  sides^ 
make  up^  special  case  for  the  opinion  of  the  court.  This  however  has  very 
seldom  occurred  in  our  court ;  never  but  in  a  jury  trial,  as  far  as  I  know. 

2696.  Do  you  think  that  that  practice  might  be  usefully  extended?— Yes,  it 
might;  but  how  you  could  compel  it  I  do  not  know ;  you  might  recommend  it. 

2(597.  Is  there  any  practice  before  the  lords  ordinary  of  making  a  decision 
subject  to  a  point  or  points  reserved  ? — No  ;  there  never  has  occurred  any  case 
that  I  recollect  in  which  that  has  been  done  ;  the  reserving  of  a  point,  which  is  a 
very  common  practice  in  the  English  courts,  is  not  according  to  the  practice  of 
any  of  the  courts  of  Scotland. 
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•{?.  J.  i5<7/,  lEsq.  2698.  You  are  aware,  even  the  Courts  of  Equity,  which  come  nearer  to  thd 
I L_      practice  of  the  Court  of  Session  than  our  Common  Law  and  Nisi  Prius  Courts, 

^4  April i84d.  that  even  there  it  is  not  unusual  for  the  Chancellor  either  to  make  or  intimate 
a  decision,  suhject  to  a  point,  to  he  sent  to  a  Common  Law  Court ;  not  merely  a 
fact  sent  to  a  jury,  hut  a  point  of  law  sent  to  a  Common  Law  Court  ? — ^That  is 
not  done  in  our  courts,  hecause  the  Courts  of  Common  Law  and  Equity  are 
ccmihined  in  one ;  the  judges  then  do  not  reserve  a  point  as  for  a  Common  Law 
Court,  hut  they  deal  with  it  as  one  of  the  elements  of  the  case  which  they  are  t^ 
judge  of. 

2699.  And,  in  point  of  fact,  though  the  parties  may  only  go  upon  a  sin^ 
point  of  law  in  the  hearing  before  the  lord  ordinary,  yet  the  whole  case  goes  up 
in  every  instance  to  the  inner  house  ? — Yes,  certainly  ;  the  whole  of  the  case 
goes  up ;  I  do  not  recollect  that  I  have  ever  found  that  the  lord  ordinary  has  so 
disposed  of  a  case  as  to  reserve  for  the  coiut  one  particular  point  of  law  to  form 
an  element  in  the  decision. 

2700.  Do  you  not  think  it  must  sometimes  occur  that  the  lord  ordinary'^ 
decision  is  perfectly  right,  with  the  exception  of  one  or  two,  or  more,  doubtful 
points  ? — ^Yes. 

2701.  Would  it  not  tend  to  save  trouble  and  expense  if  they  could  be  so 
enucleated  that  they  could  give  an  opinion  satisfactory  to  all  parties,  subject  to 
certain  points  reserved  ? — Yes  ;  I  am  satisfied  that  that  would  be  beneficial. 

2702.  Dr.  Stock.]  You  have  mentioned  that  the  judges  In  the  inner  house 
often  decide  cases  without  giving  their  reasons  from  the  bench  ? — Not  altogether 
without  giving  their  reasons,  but  without  giving  them  fully. 

2703.  Then  it  never  happens  that  in  any  important  case  they  pronounce  a 
bare  judgment,  without  assigning  any  reasons  ? — No,  never :  in  important  cases 
it  is  always  done  very  fiiUy  and  satisfactorily. 

2704.  Your  attention  was  not  drawn  to  the  distinction  that  must  arise  in  the 
practice  of  the  judges  deciding  for  or  against  the  judgment  of  the  lord  ordinary ; 
do  you  mean  to  apply  your  observation  to  both  these  cases  indiscriminately ; 
where  the  inner  house  differs  with  the  lord  ordinary  is  it  then  the  custom  for  the 
inner  house  to  enter  at  large  into  the  reasons  ? — ^Yes,  more  so. 

2705.  You  have  been  asked  a  great  many  questions  for  the  purpose  of  esta* 
blishing  that  it  would  be  a  better  practice  for  the  judges  not  to  study  the  cases 
upon  paper  before  they  went  into  court ;  is  it  not  your  opinion  that  if  the  judges 
could  go  into  court  without  any  preparation  by  reading  previously,  and  receive 
from  the  counsel  full,  perfect  and  complete  information  upon  the  cause,  both  in 
law  and  fact,  and  in  the  progress  of  the  hearing  make  up  their  minds  upon  the 
merits  of  the  cause,  and  so  decide  it,  that  that  would  be  a  better,  more  satisfac* 
tory  and  more  wholesome  method  of  arriving  at  a  judicial  conclusion  ? — Yes, 
unquestionably  I  think  so  ;  not  to  say  that  they  shall  immediately  deliver  their 
opinions,  but  that  they  shall  do  it  immediately  if  a  very  clear  case,  or  reserve  it 
for  a  subsequent  period,  after  deliberating  with  each  other,  in  a  difficult  case. 

2706.  And  that  would  let  in  collateral  lights  thrown  out  by  the  counsel  ? 
— Yes. 

2707.  And  prevent  the  judge^s  ears  being  closed  accidentally,  or  in  any  other 
way,  to  furtjier  argument  ? — Yes. 

2708.  Sir  IL  H.  Inglis.]  When  you  say  that  the  system  last  suggested  to  you 
would  be  a  more  wholesome  system  of  administering  justice,  and  when  you  say, 
as  you  appear  to  say  in  your  answer  to  an  early  question,  that  you  thought  that 
the  judge  ought  to  come  into  court  as  if  he  knew  nothing  of  the  case  he  was  to 
try,  does  not  your  observation  further  imply,  that  in  your  opinion  the  judge 
ought  to  decide  upon  oral  pleadings  only,  and  that  it  would  be  a  practical  im- 
provement upon  the  present  system  if  the  judge,  instead  of  reading,  either  before 
or  after  the  argument,  the  record  and  other  papers,  were  to  give  his  judgment  upon 
hearing  the  oral  pleadings  ?— 1  think  that  the  judge  should  have  the  record  either 
laid  before  him  or  referred  to  by  counsel,  and  that  he  should,  as  English  judges 
do,  take  his  own  note  of  the  facts  either  as  proved  or  admitted. 

2709.  Would  the  record  in  the  case  implied  by  your  answer  be  any  thing  more 
than  a  bill  of  indictment  or  a  declaration  in  an  EngUsh  court? — I  think  that  it 
ought  to  be  no  more ;  at  the  same  time  I  should  not  say  so  strictly,  because  a 
declaration  appUes  to  common  law  cases,  and  I  do  not  know  that  you  have  any 
thing  quite  analogous  to  it  in  the  Court  of  Chancery;  a  bill  there  is  more  loosely 

.framed,  as  the  answer  also  is. 

2710.  Did 
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'     2710.  Did  not  your  anfiw»  imply  that  there  ought  to  be  an  entire  change  in    ^  j.  Bell,  Etq. 
the  system  of  administering  justice  in  the  courts  of  Scotland  ? — I  think  so.  — ^ 

2711.  Are  you  prepared  to  leave  the  Committee  with  that  impression,  that  you      14  April  184^. 
think  there  ought  to  be  a  fundamental  change  in  the  system  of  administering 
justice  in  the  Supreme  Court  in  Scotland  ? — A  change  in  the  mode  of  proceeding 
there  ought  to  be. 

2713.   Chainnan.]  In  the  mode  of  hearing  causes? — I  mean  so. 

2713.  And  carrjring  into  full  operation  and  effect  the  change  that  was  begun 
and  contemplated  by  the  statute  of  1825,  proceeding  upon  the  report  of  the 
previous  Commission  ? — Yes. 

2714.  Mr.  Ewart.]  You  do  not  mean  entirely  to  do  away  with  the  present 
4(ystem,  but  intend  to  leave  the  judge  to  form  an  opinion  upon  the  oral  plead- 
ings, having  recourse  afterwards  to  the  record,  if  he  thinks  it  necessary  to  do  so ; 
he  may  decide  upon  the  hearing  or  upon  the  record  placed  before  him  subse- 
quently ? — Yes,  certainly,  that  is  my  meaning  and  opinion. 

2715.  It  does  not  imply  a  change  in  the  Scotch  system,  but  giving  him  an 
^dtemative  he  does  not  exercise  at  present  ? — ^Yes. 

2716.  Mr.  Wallace.']  You  have  spoken  of  the  want  of  accommodation  for 
the  lords  ordinary  in  the  outer  house  ? — Yes. 

2717.  Are  not  the  courts  they  have  inconvenient  to  the  judges,  the  bar 
and  the  public  ? — ^Yes,  certainly  they  are  most  inconvenient. 

2718.  Are'  not  the  inner  houses  exceedingly  convenient  and  good  courts? — 
Yes,  certainly  they  are  very  convenient  in  respect  to  room,  but  I  must  say  there 
is  little  attendance  of  the  bar  there. 

2719.  It  has  been  stated  frequently  in  evidence  before  this  Committee,  that 
the  weU-employed  counsel  at  the  bar  now  do  not  exceed  20  or  30  in  munber ; 
may  that  small  number  be  attributable  to  the  way  in  which  causes  are  heard  in 
the  inner  house  so  as  not  to  induce  many  of  the  young  men  to  attend  who  otherwise 
would  ? — Yes,  it  may ;  I  think  if  the  causes  were  heard  in  the  inner  house 
fully,  as  in  the  outer  house,  there  would  be  a  great  many  young  men  who  would 
more  frequently  attend  and  practice  there,  and  the  bar  have  a  greater  number 
of  persons  brought  forward. 

2720.  And  the  number  of  employed  coimsel  would  necessarily  increase  ? — 
Yes. 

2721.  You  have  given  it  as  your  opinion  that  a, full  viva  voce  hearing  in  the 
outer  house,  and  a  vivd  voce  declaration  of  judgment  by  the  lords  ordinary,  would 
be  more  satisfactory  than  the  present  mode  ? — ^That  is  not  exactly  what  I  have 
said ;  for  I  think  that  at  present  the  hearing  in  the  outer  house  is  full  and  per- 
fectly satisfactory. 

2722.  And  the  judgment? — I  think  it  would  be  well  if  the  judgment  were 
delivered  publicly. 

2723.  You  are  of  opinion  that  the  mode  of  delivering  the  judgment  in  the  outer 
house  is  not  so  satisfactory  as  it  might  be?— All  that  I  should  wish  is,  that 
the  opinion  should  be  delivered  from  the  bench  in  the  hearing  of  the  counsel 
and  agents  and  the  public. 

2724.  So  far  as  you  know,  do  the  lords  ordinary  give  out  similar  notes  as  to 
length  ?  -No,  some  of  them  at  much  greater  length  than  others ;  some  give  their 
opinion  more  concisely,  and  others  more  at  large ;  some  also  with  more  anxiety, 
others  less  minutely,  delivering  the  proposition  they  think  the  result  of  the 
whole,  rather  than  a  detailed  argument. 

2725.  Are  you  of  opinion  that  the  character  of  those  notes  is  similar  from 
the  different  lords  ordinary,  as  to  being  argumentative  ? — ^They  are  all  argumen>- 
tative ;  similar  they  cannot  be  ;  they  partake  of  the  character  of  the  minds  of  the 
lords  ordinary  who  produce  them* 

2726.  You  have  stated  your  opinion  to  be  favourable  to  the  lords  ordinary  in 
some  way  or  other  being  admissible  to  the  deliberations  in  the  inner  chamber  ; 
have  you  any  suggestion  for  the  Committee  in  what  way  that  could  be  effected  ? 
— I  think  it  might  be  effected  by  the  lords  ordinary  taking  their  turns  in  the 
inner  house. 

2727.  Would  that  imply  the  inner-house  judges  also  doing  duty  as  lords  ordi- 
•nary  ? — Certainly  not ;  whether  it  might  be  well  I  do  not  know ;  I  apply  my 
remark  only  to  this,  that  the  lord  ordinary  at  present  sits  as  a  single  judge,  and 
never  partakes  of  the  deliberations  of  the  court,  and  knows  only  from  tiie  printed 
report  of  the  cases  what  the  proceedings  are ;  he  would  be  well  employed  for 
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G.  J.  Belli  Esq.    himself,  the  profession  and  the  puhUc  if  he  made  part  of  the  deUberative  comt,  as 

well  as  sitting  as  a  single  judge. 

14  April  1840,         2728.  You  have  stated  your  opinion  to  be  against  the  frequent  revisal  of  the 
condescendence  and  answers  ? — Yes. 

2729.  Where  does  the  fault  lie  at  present  in  this  practice?— The  feult  lies 
chiefly  in  this,  that  the  parties  have  the  power  of  refusing  to  close  the  record,  as 
it  is  called ;  I  think  that  that  should  be  put  under  the  superintendence  of  some 
person,  either  judicial  or  official. 

2730.  And  that  the  closing  the  record  should  be  imperative,  instead  of  beings 
as  at  present,  a  matter  of  choice  ? — Yes,  I  think  so ;  according  to  the  judgment  of 
the  person  selected  as  proper  to  superintend  it. 

2731.  You  have  stated  that  the  Judicature  Act  has  not  been  carried  fully  into 
effect,  consequently  great  dissatisfaction  has  followed ;  are  you  aware  of  any 
remonstrances  having  ever  been  made  by  the  judges  to  any  party  with  a  view  to 
have  the  imperfections  and  doubts  of  that  Act  removed  ? — I  do  not  know  that  I 
have  heard  of  any  remonstrance  by  any  of  the  judges. 

2732.  Were  any  remonstrances  made  by  any  of  the  parties  to  the  Law  Com- 
mission in  1833,  of  which  you  were  chairman,  with  respect  to  the  imperfections 
of  that  Act? — I  think  there  were  remonstrances  made  by  professional  men,  and 
some  opinions  of  judges  upon  the  subject. 

2733.  Are  you  aware  that  an  immense  extent  of  litigation  has  taken  place  in 
settling  doubtful  points  and  matters  of  form  arising  out  of  the  Judicature  Act  ? 
— Yes,  there  have  been  many  questions  naturally  arising  from  the  entire  change 
it  produced  in  the  manner  of  proceeding  in  the  court ;  and  a  great  many  questions 
have  arisen  from  the  imperfect  way  in  which  the  records  are  made  up, 

2734.  Seeinff  that  the  judges  of  the  Court  of  Session  have  such  very  large 
powers  in  fhunmg  acts  of  sederunt,  might  it  not  have  been  a  very  useful  part  of 
their  duty  to  provide,  as  far  as  they  could  by  acts  of  sederunt,  against  the  con- 
sequences  of  the  Judicature  Act  ? — I  am  afi^d  that  the  words  of  the  Judicature 
Act,  which  I  struggled  against  very  much  at  the  time,  are  such  as  to  prevent  them 
from  making  any  effectual  regulation  by  an  act  of  sederunt ;  it  is  imperative  in  the 
Act  that  the  parties  shall  have  the  power  of  closing  or  not  closing  the  record,  and 
revising  and  re-revising  their  papers. 

2735.  Are  you  aware  of  any  steps  being  taken  by  any  party  to  procure 
«n  amendment  of  the  Judicature  Act? — 1  am  not  aware  of  any  attempt, 
except  the  recommendations  that  have  been  made  occasionally,  both  privately 
and  also  by  the  Commissioners  in  the  First  Report  of  the  Law  Commission. 
Some  suggestions  were  there  made  for  improving  that  part  of  the  administration* 
They  are  not  so  perfect  as  I  think  they  might  have  been,  but  I  think  they 
might  have  led  to  improvement 

2736.  Dr.  Stock.]  What  date  was  that  report  ?— The  First  Report,  in  1833. 

2737.  Did  that  suggest  any  improvement  in  the  Judicature  Act  ?— Improve* 
ment  in  the  machinery, 

2738.  Mr.  Wallace.^  Has  any  effect  been  given  to  the  recommendations  in 
that  report  ? — Not  yet,  as  I  understand  it. 

2739.  Would  it  not  be  a  great  saving  of  the  time  of  the  judges  if  they  were 
relieved  from  trying  such  innumerable  questions  upon  points  of  form  as  have 
arisen  since  the  Judicature  Act  was  passed  ? — No  doubt  it  would  be  a  great 
relief;  the  question  is,  how  it  is  to  be  accompUshed. 

2740.  With  regard  to  jury  trial,  you  have  stated  your  belief  of  it  being 
hkely  to  become  more  popular  in  Scotland  ? — I  think  so,  and  hope  so. 

2741.  Are  you  of  opinion  that  persons  would  be  glad  to  resort  to  jury 
trial  if  it  was  made  as  cheap,  as  easy  and  simple  as  the  mode  of  jury  trial  in 
criminal  cases  ? — ^Yes,  I  think  they  would ;  but  it  is  difficult  to  say  how  that  is 
to  be  accomplished ;  it  is  a  mode  of  trial  entirely  new  in  civil  cases,  and  not 
easily  engrafted  upon  the  ancient  mode  of  judicial  proceeding  in  Scotland. 

2742.  Might  not  jury  trial  in  civil  cases  be  much  assimilated  to  the  mode  of 
trying  criminal  cases  ? — In  what  respect  do  you  mean,  because  it  is  not  very 
distinct  from  it  now  ? 

2743.  How  do  you  account  then  for  its  unpopularity  ?^ — ^There  is  a  much 
greater  expense  in  preparation  of  the  case  for  jury  trial  in  civil  cases  than  in 
criminal ;  a  great  part  of  the  expense  of  the  jury  trial  proceeds  from  the  pre* 
paration  of  the  case ;  and  the  anxious  accumulation  of  witnesses.  The  expense 
too  comes  all  in  a  heap,  more  oppressively  than  when  it  is  called  for  in  small 
payments  and  at  intervals. 

2744.  May 
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2744.  May  not  tbe  great  expense  have  arisen  from  engrafting  it  upon  the  Scotch  G.  J.  BtU,  Esq. 

/system  of  practice  in  Sie  Court  of  Session  ? — That  I  do  not  know ;  it  is  a  diffi-  

cult  thing  to  answer;  I  do  not  know  how  you  could  have  introduced  it  other-  14 April  1840* 
wise  than  by  engrafting  it  upon  the  system  of  Scotland ;  it  has  been  introduced 

with  some  imitations  of  English  process,  which  have  not  been  very  much  liked 
in  Scotland, — ^the  unanimity  of  juries,  for  example. 

2745.  You  have  alluded  to  considerable  impatience  exhibited  in  the  hearing 
^f  causes  in  the  inner  house  ;  is  that  impatience  expressed,  or  is  it  rather  to  be 
implied  from  the  conduct  of  the  judges  on  the  bench  ? — The  degree  of  impatience 
of  which  I  speak  is  an  unwilUngness  to  hear  the  case  from  the  beginning ;  and 
jpather  directing  the  argument  of  counsel  to  particular  points. 

2746.  I  believe  the  Court  of  Session  does  not  sit  upon  Mondays  ? — No. 

2747.  Is  there  any  reason  to  be  assigned  for  that? — That  is  the  only  day  on 
which  there  are  justiciary  trials,  crimmal  trials,  which  are  conducted,  you  are 
'^ware,  by  the  same  judges. 

2748.  The  justiciary  judges  amount  to  six  in  number,  do  they  not  ? — ^Yes, 
«5ix  I  believe,  and  with  the  Lord  Justice  General  there  are  seven* 

2749.  I  believe  it  is  not  customary  to  proceed  with  any  other  business  on  the 
•days  on  which  teind  courts  are  held,  after  the  business  of  that  court  is  over? — 
That  time  is  generally  appropriated  to  the  consultations  of  the  judges. 

2750.  And  in  that  way  conveniently  applied? — Yes,  I  think  conveniently 
applied ;  those  consultations  sometimes  interfere  with  the  business  of  the  court 
in  a  very  inconvenient  way  upon  other  days. 

2751.  Strong  opinions  have  been  stated  to  this  Committee  in  favour  of 
reducing  the  judges  in  number  from  13  to  9,  with  the  view  of  having  one  of  the 
inner  divisions  only ;  have  you  any  opinion  to  express  respecting  that  proposal  ? — 
I  have  already  said  that  I  do  not  think  that  one  single  court  could  do  the  business 
of  the  country. 

2752.  One  reason  assigned  for  desiring  to  have  but  one  court  of  review,  is 
obtaining  more  uniformity  in  decisions  than  is  now  the  case ;  would  the  abolish^ 
ing  one  of  those  courts  have  that  effect,  in  your  opinion  ? — ^There  certainly 
could  be  no  difference  of  opinion  between  two  courts  if  there  was  only  one ;  and 
the  possible  difference  of  division  in  two  courts  is  one  cause  of  want  of  uniformity 
of  decision. 

2753.  It  has  been  alleged,  that  the  frequency  of  appeals  to  the  House  of  Lords 
arises  to  a  certain  extent  from  the  discrepancy  of  the  decisions  of  the  two  courts 
of  review;  have  you  any  opinion  upon  that  subject?— There  is  a  mode  in  the 
administration  of  justice  in  Scotland  by  which  that  can  be  provided  against : 
whether  it  be  enough  adopted  is  another  affair ;  but  the  two  courts  are  enabled  to 
combine  their  judgment  on  any  question  of  difficulty,  by  the  opinions  of  the  whole 
of  the  judges  being  taken,  which  is  almost  in  the  nature  of  a  court  of  review. 
You  observe,  in  Scotland  we  have  no  means  of  immediately  representing  the 
judges  in  the  House  of  Lords ;  the  judges  may  however  combine  in  one  imited 
judgment  for  reconciling  any  of  those  discrepancies  which  may  appear  in  the 
general  administration. 

2754.  Mr.  Ewartl^  Though  they  may  combine,  there  are  cases  where  discre- 
pancies have  arisen  between  the  two  inner  divisions  ? — Yes,  there  have  been 
decisions  given  by  the  two  courts  differing  from  each  other. 

2755.  Chairman^  That  has  not  been  very  frequent  as  regards  principle  ? — No. 

2756.  Mr.  Wallace.']  Are  you  of  opinion,  that  two  courts  of  review  are  more 
likely  to  create  appeals  to  the  House  of  Lords  than  if  there  was  but  one  ? — I 
should  think  there  is  a  double  chance  so  far  ;  but  then  comes  the  question  of  the 
possibility  of  doing  with  one  court ;  if  you  could  accomplish  the  business  by 
one  court,  there  would  probably  be  less  necessity  for  appealing ;  but  then  I  think 
the  thing  is  impossible. 

2757.  Do  you  think  it  impossible  for  one  court  of  review  to  overtake  the 
husiness,  supposing  the  daily  sittings  were  to  be  from  ten  o'clock  to  four,  and 
the  sessions  to  be  extended  to  eight  or  nine  months  in  the  year  ? — I  think  it  im* 
possible,  in  this  way ;  as  the  business  is  conducted  at  present,  and  while  the 
judges  study  the  cases  in  the  careful  way  they  do  at  present,  the  study  at  home 
extends  as  far  as  it  is  possible  to  push  it.  If  they  heard  the  cases  out  in  the 
court,  I  think  from  ten  to  four  would  not  be  more  than  absolutely  necessary  for 
dealing  with  the  cases  that  came  bdbre  them ;  I  think,  indeed,  they  would 
scarcely  have  time  to  accomplish  it. 

2758.  For  both  courts.^ — Yes, 

0.45.  EE3  2759.  I  understood 
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.i?.  /.  3flh  Ea].        2759*  I  imdetstood  you  to  say  that  you  disapproved  of  the  judges  studjriag- 

so  much  at  home  ?  —Yes,  certainly ;  that  previous  study  which  occupies  them  so 

.14  April  1840.     long  a  time  at  home  with  some  disadvantage. 

2760.  Then  in  what  way  do  they  require  so  long  a  time  as  your  last  i^ply 
alludes  to  ?— The  time  occupied  is  not  in  court,  but  they  have  to  read  an  infinite 
quantity,  and  which,  I  believe,  they  do  very  zealously  at  home ;  and  it  is  impos- 
sible to  task  hiunan  intellect  beyond  a  certain  pmnt. 

2761.  Chatrman*]  I  understood  you  not  to  disapprove!  of  private  study  to  any 
extent,  but  to  disapprove  <^  any  system  that  made  that  private  study  supersede 
.  the  hearing  in  court  ? — Certainly,  that  is  my  meaning. 

2762.  Mr.  Wallace.]  Then,  in  your  estimation,  the  judges  would  require  t^ 
study  as  much  at  home  as  they  have  hitherto  done,  thou^  they  may  devote  a 
great  deal  more  time  in  open  court  ? — No ;  and  so  far  firom  that  I  think  it  would 
be  the  very  reverse ;  if  more  time  was  occupied  in  hearing  the  case  in  courts 
there  would  not  be  much  occasion  to  study  at  home ;  they  would  then  have  only 
.to  verify  the  points ;  but  at  present  they  have  to  make  out  the  case  from  the 
beginning,  to  study  it  from  beginning  to  end,  and  make  up  their  opinion  upon 
it,  whidi  I  believe  tiiey  do  very  carefidly. 

2763.  Then  it  is  your  opinion,  that,  if  the  mode  that  you  suggest  were 
adopted,  they  would  not  have  much  reading  at  home  ? — They  might  have  a  great 
deal  of  reading  at  home,  but  not  so  much  as  at  present 

2764.  You  think  that  one  court  of  review  could  not  overtake  the  business 
with  the  sittings  specified  ? — No. 

2765.  Can  you  state  how  many  judges  sit  in  the  Court  of  Exchequer? — 
I  think  two  judges,  by  the  late  statute,  are  authorized  to  sit  in  the  Exchequer 
Court. 

2766.  Those  are  Lord  Cuninghame  and  Lord  Jeffrey,  I  believe? — I  do  not 
know ;  by  the  statute  they  go  in  rotation. 

2767.  The  two  judges  who  have  by  for  the  heaviest  duty  imposed  upon  them 
as  lords  ordinary  are  called  upon  to  do  the  duty  of  the  Court  of  Exchequer 
also  ? — You  assume  that  they  are  the  judges  who  have  the  most  business  imposed 
upon  them,  and  that  for  that  reason  they  are  so  called  on. 

2768.  It  is  in  evidence,  that  Lord  Cuninghame  has  had  667  causes  put 
upon  his  roll  during  the  last  session,  out  of  1,801,  being  considerably  more  than 
one-third  of  the  roll  belonging  to  the  five  courts  of  the  five  kmls  ordinary  ;  and 
Lord  Jeffrey  has  had  more  than  400  put  upon  his  roll ;  so  that  those  two  judges 
are  by  far  the  heaviest  loaded  with  the  duties  of  lords  ordinary.  Now,  as  a  per- 
son thoroughly  acquainted  with  the  question,  I  wish  to  inquire  if  it  appears  to 
you  a  reasonable  mode  of  employing  those  judges,  to  give  them  the  duty  of 
Exchequer  judges  besides  ? — ^The  concourse  of  causes  to  one  particular  judge  ia 
from  the  supposed  superiority  of  that  judge  in  the  judicial  administration^ 
Now,  as  to  the  giving  the  business  of  the  Exchequer  to  one  judge  more  than 
another,  I  believe  that  goes  by  rotation  ;  whether  it  may  light  upon  a  judge  with 
more  or  less  business  is  another  affair  ;  but  imquestionably  if  the  public  find 
that  one  judge  is  overloaded,  they  have  it  in  their  power  to  go  to  another  judge. 

2769.  I  wish  to  inquire  whether,  in  your  opinion,  with  your  knowledge  of  the 
court  for  so  many  years,  you  consider  it  a  proper  mode  of  apportioning  the 
duties  of  the  judges,  to  place  the  duty  of  the  Exchequer  Court  upon  the  two 
judges  in  the  outer  house  who  have  the  heaviest  roll  ? — I  am  not  aware  that  that 
duty  is  intentionally  imposed  upon  the  judges  who  have  the  greater  quantity  of 
judicial  business  to  do ;  as  I  understand  it,  Qie  rotation  goes  in  a  particular  way ; 
where  it  may  fall  I  do  not  know ;  that  is  accidental.  As  to  the  concourse  of 
causes  before  a  particular  judge,  that  is  left  to  the  parties  themselves ;  they  may 
go  before  one  judge  or  before  another,  and  whether  there  may  be  a  concurrence 
of  business  in  the  Exchequer  with  the  civil  administration  in  the  outer  house, 
seems  to  be  a  matter  of  mere  accident. 

2770.  Chairman.]  You  are  aware  that  Lord  Cockbum  and  Lord  Moncrieff" 
have  the  business  of  the  Court  of  Justiciary  upon  their  shoulders  ? — Yes. 

2771.  Is  that  much  heavier  than  the  Court  of  Exchequer? — Very  much 
heavier. 

2772.  And  in  respect  of  having  the  business  of  the  Court  of  Justiciary,  they 
do  not  take  the  business  of  the  Exchequer  in  their  turn  at  all  ? — No,  I  believe  not. 

2773.  The  business  of  the  Exchequer  is  performed  by  two  judges  of  the  six, 
who  have  not  the  business  of  the  Justiciary  to  attend  to  ? — Yes  ;  and  the  busi- 
noss  of  the  Exchequer  is  not  a  very  heavy  business. 

2774.  Mr. 
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'  2774.  Mr.  Wallace.']  Can  you  state  how  the  business  of  the  Exchequer  is    G.J.BeO^'Esq. 
apportioned;  is  it  by  act  of  sederunt,  ch"  by  Act  of  Parliament  ? — By  Act  of       -^ — ^-^ —    ' 
Parliament,  the  2d  and  3d  of  the  Queen,  I  think ;  chapter  114  or  119,  I  do  not      »4' April  1840. 
recollect  which.  ^ 

3775,  Are  you  aware  of  the  very  heavy  arrear  that  some  of  the  lords  ordi- 
nary have  ? — ^Yes,  I  am. 

2776.  And  that  Lord  Cuninghame,  Lord  Jeffrey  and  Lord  Moncriefi*  have  the- 
heaviest  arrear ;  are  you  aware  of  that  fact  ? — Yes. 

2777.  And  that  those  three  judges  are  called  upon  to  sit  in  the  Justiciary 
Court  and  the  Exchequer  Court,  whilst  there  are  other  three  judges  who  do  not 
sit  in  either  of  those  courts,  namely,  the  Lord  President,  Lord  Gillies  and  Lord' 
Fullerton ;  does  that  appear  to  you  to  be  a  wise  division  of  the  labour  of  the^ 
court? — As  to  the  rotation  I  do  not  know ;  I  have  not  attended  particularly  to 
tiiat,  but  that  the  Lord  President,  Lord  Gillies  and  Lord  Fullerton  do  not  sit  in 
the  Justiciary  and  Exchequer,  is  true ;  that  Lord  MoncriefF  has  the  Justiciary, 
and  Lord  Cuninghame  and  Lord  Jeffirey  have  the  Exchequer  business,  is  true  ;• 
how  the  arrangement  ought  to  be  made,  I  do  not  know. 

2778.  Mr.  JEwartJ]  If  I  understand  you  right,  it  is  in  the  power  of  the  parties 
to  spin  out  what  you  call  the  record  in  Scotland,  and  what  we  call  the  pleadings 
in  England,  by  this  system  of  raising  inferences  in  supposed  admissions  of  the 
parties,  and  that  it  is  the  parties  in  the  cause  who  have  the  power  to  continue 
this  system  of  lengthening  the  record  as  long  as  they  please  ? — Yes  ;  they  may 
require  that  they  shall  be  enabled  to  revise  and  re-revise,  and  alter  their  state- 
ments, and  the  lord  ordinary  has  little  power  to  control  them. 

2779.  You  think  that  a  general  controlling  power  should  be  exercised  by  the 
judges? — Yes. 

2780.  Have  they  not  the  power  of  doing  it  by  act  of  sederunt? — No ;  they 
have  no  power  of  controlling  the  will  of  the  parties  in  making  up  the  record ; 
unfortunately  the  Judicature  Act,  with  respect  to  the  closing  the  record  or  not, 
left  it  to  the  parlies. 

2781.  And  therefore  you  think  that  a  power  should  be  given  to  the  judges 
to  exercise  their  judicial  ftmctions  over  the  pleadings  ? — Yes. 

2782.  Mr.  JVallace,']  Does  your  opinion  go  to  this,  that  the  Judicature  Act 
should  be  repealed,  and  another  Act  substituted? — No  ;  I  think  that  the  Judi- 
cature Act  has  done  a  great  deal  of  good  ;  there  are  some  blots  in  it ;  there  can 
be  hardly  any  Act  without  it,  especidly  in  establishing  a  new  system  of  judicial 
proceeding.    But  frequent  changes  produce  great  evil  and  inconvenience. 

2783.  Chairman.']  The  complaint  is  that  the  Act  has  not  been  carried  out  so 
fully  as  it  ought  to  have  been  ?-T'Yes. 

2784.  Mr.  Wallace.]  Can  it  be  carried  out  without  legislative  interference? — 
I  believe  it  requires  some  aid  from  the  Legislature. 

The  Solicitor-General  of  Scotland  called  in ;  and  Examined. 

The 

2785.  Chairman.]  YOU  are  Solicitor-Greneral  of  Scotland? — I  anu  Solicitor-General 

2786.  And  have  been  for  some  time  at  the  Scotch  bar  ? — Since  1816.  of  Scotland. 

2787.  And  latterly  in  very  extensive  practice  ? — Considerable. 

2788.  You  are  aware  of  the  change  that  was  introduced  into  the  system  of 
pleading  in  Scotland  in  1825  by  what  was  commonly  called  the  Judicature  Act  ? 
— I  am. 

2789.  Will  you  state  shortly  the  main  object  of  that  change? — The  object, ' 
generaUy  speaking,  was  to  do  away  with  the  abuse  which  had  been  felt  to  prevail 
from  the  excess  of  written  pleadings. 

2790.  To  substitute  for  written  pleadings  vivA  voce  pleadings  ? — ^Just  so. 

2791.  Is  it  your  opinion  that  the  change  of  system  introduced  by  the  statute, 
in  ra  far  as  causes  are  heard  and  decided  by  the  lords  ordinary,  has  given  satis* 
faction  ? — So  far  as  regards  the  hearing  and  deciding  by  the  lords  ordinary,  it 
has  given  complete  satisfaction. 

2792.  From  the  commencement  down  to  the  present  time? — Almost  entirely. 

2793.  There  are  complaints  made  against  the  system,  Ibeheve,  connected  with 
the  preparation  of  the  record  ?  —Yes  ;  but  the  causes  of  complaint,  though  they 
still  exi^t  to  a  certain  extent,  are  gradually  diminishing. 

2794.  But  with  respect  to  the  hearing  and  decision  of  causes  before  the  lords 
ordinary,  that  complaint  does  not  exist? — It  does  not. 
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The  2795.  That  satisfaction  with  the  system  before  the  lords  ordinary  has  been 

Solicitor-General    general  with  the  parties,  the  profession  and  the  public  ?— With  all  classes, 
of  Scotland.  2796.  Has  the  same  satisfaction  been  felt  with  the  operation  of  that  system  iw 

"  the  two  divisions  of  the  inner  house  ? — Certainly  not  as  regards  the  measure  of 

14   pr  1  40,      hearing  that  is  given  to  causes  before  the  court 

2797.  You  are  aware  of  the  expression  of  opinion  upon  the  subject  contained 
in  the  report  of  the  Law  Commission  in  1833  ?~  Yes. 

2798.  By  the  Commissioners  themselves,  as  well  as  with  reference  to  the 
evidence  before  them? — Yes. 

2799.  ^^^  t^^t  expression  of  opinion  happen  to  coincide  with  your  opinion 
at  that  time  ? — Entirely  so ;  and  I  should  say  it  coincided  universally  with  the 
opinion  of  the  profession. 

2800.  Is  it  your  opinion  that  the  same  feeling  of  dissatisfaction  still  exists  ? 
— There  is  dissatisfaction  still,  though,  as  the  evil  that  is  the  cause  of  it  has 
been  progressively  giving  way,  it  certainly  does  not  exist  to  so  great  an  extent  as 
at  first. 

2801 .  But  to  a  considerable  extent  ? — Yes. 

2802.  And  about  as  general  ? — About  as  general. 

2803.  In  what  respect  is  that  dissatisfaction  most  felt? — In  the  unfavourable 
contrast,  I  think,  which  the  mode  of  hearing  practised  in  the  inner  house  presents 
to  that  which  is  to  be  found  in  all  the  other  stages  of  the  judicial  treatment  of 
a  cause ;  for  example,  in  the  outer  house  the  cause  is  very  fiilly  heard  before  the 
lord  ordhnary,  and  the  parties  as  well  as  the  profession  are  satisfied  that  justice 
is  done,  so  entirely  so,  that  I  scarce  recollect  an  instance  where,  fix)m  the 
impression  that  every  point  had  received  the  most  anxious  and  deliberate  con- 
sideration, the  result  did  not  give  satisfaction,  whether  against  or  in  favour  of 
the  party.  So,  again,  in  the  House  of  Lords,  where  the  same  full  mode  of 
hearing  is  practised,  there  is  the  same  entire  satisfaction  with  the  course  and 
the  result  of  the  proceedings.  Wliereas,  in  the  inner  house  (which  without  any 
real  cause  for  the  difierence,  stands  alone  in  this  respect),  the  course  of  proceed- 
ing is  so  entirely  diflferent,  there  is  comparatively  so  little  opportunity  given  for 
a  full  and  deliberate  discussion  and  consideration  of  the  cause,  that  there  is» 
and  most  justly,  a  very  great  degree  of  public  dissatisfaction.  This  dissatis- 
faction, perhaps,  exists  less  in  the  profession,  because  the  profession  know, 
that  the  work,  although  not  done  after  the  most  satisfactory  manner,  or  so  as 
naturally  to  create  a  feeling  of  confidence  in  the  public  mind,  is  yet — ^between 
the  labour  which  the  judges  bestow  upon  the  cases  in  their  perusal  and  study  of 
the  written  pleadings  at  home,  and  the  additional  information  which,  by  means 
of  this  previous  preparation,  they  are  more  readily  enabled  to  take  up  in  court — 
so  performed  in  the  whole  matter,  that  at  least  for  the  most  part  the  ends  of 
justice  are  substantially  satisfied.  This,  howcrer,  implies  a  confidence  in  the 
judges,  which,  in  the  absence  of  all  open  check  upon  the  due  and  full  discharge 
of  their  duties,  as  it  is  only  to  be  had  in  a  system  which  enforces  the  execution 
of  a  larger  portion  of  the  judicial  functions,  in  face  of  the  public,  is  scarcely  to 
be  looked  for  out  of  the  profession.  Accordingly,  while  the  profession  (having 
greater  confidence  in  the  judges,  because  from  their  professional  opportunities 
they  see  that  there  are  means  taken,  though  not  so  perfectly  taken,  for  attaining 
the  ends  of  justice)  are  comparatively  less  dissatisfied,  and  the  dissatisfaction 
which  is  of  a  more  popular  kind  is  greater  than,  perhaps,  circumstances  would 
justify  when  fairly  considered  in  all  points  of  view ;  still,  all  concerned  remain, 
I  think,  of  opinion  that  a  great  and  serious  evil  does  exist,  and  that,  under  the 
present  system,  it  has  not  yet  received  its  remedy.  In  the  end,  however,  there 
seems  no  reason  to  doubt,  that,  as  the  habits  of  both  the  bar  and  the  bench 
improve,  a  remedy  will  be  found,  though  a  considerable  time  may  be  occupied 
in  so  material  a  change  before  the  evil  shall  be  done  away  with  altogether. 
Already,  indeed,  there  has  been  a  constant  progi-ession  towards  amendment, 
and  I  have  no  doubt,  in  the  course  of  time,  the  evil  will  cease  of  itself,  if 
better  habits  are  induced.  Although  it  scarcely  falls  within  the  scope  of  the 
question,  I  may  perhaps  be  allowed  to  add,  that  one  very  grave  consequence  of 
the  present  imperfect  system  of  hearing  is,  that  the  profession  is  left  almost 
entirely  without  a  legal  school.  I  cannot  better  explain  what  I  now  refer  to  than 
by  quoting  the  words  of  a  pamphlet  recently  published  in  the  shape  of  a  letter  ' 
addressed  to  the  Chairman  of  this  Committee,  where  the  whole  subject  of  the 
present  inquiry  is  discussed  with  great  intelligence,  and  in  a  spirit  of  the  most^ 
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perfect  fairness  and  moderation  :  "  It  is  one  of  the  great  objections/*  remarks  The 

this  writer,  "  to  the  procedure  of  the  inner  house,  that  the  public  can  rarely  Solicitor-General 
know  what  it  is  about.  Nay,  even  the  profession  are  nearly  as  ignorant  as  the  ^^  Scotland. 
public  ;  for,  unless  a  practitioner  reads  the  record  beforehand  (and  if  he  is  not  ^  -j  ^3" 
concerned  with  the  case  he  can  have  no  access  to  the  record),  he  can  but  ill 
comprehend  what  is  the  real  question  from  any  thing  that  takes  place  at  the 
bar.  The  pleadings  and  the  speeches  from  the  bench  all  proceed  in  the  notion 
that  the  case  is  perfectly  well  known  to  every  one ;  accordingly,  a  stranger  may 
pass  days  in  the  court  without  having  a  conjecture  of  what  is  really  going  on/* 
And  again,  as  to  the  outer  house,  the  same  evil  is  traced  to  a  diflFerent  cause  : 
'^  The  chambers  in  which  the  outer  house  business  is  transacted  are  considerably 
less  than  ordinary  bed-rooms ;  there  is  literally  not  accommodation  in  these 
apartments  for  six  persons  beyond  the  counsel  and  agents  concerned.  Is  this 
fair  to  the  suitors  or  to  the  public  ?  Is  it  fair  to  the  profession  ?  By  what 
means  is  a  young  gentleman  to  acquire  a  knowledge  of  his  profession,  before 
being  called  to  the  bar  ?  The  principle  is,  moreover,  exceedingly  bad ;  it  is  nei- 
ther conducive  to  the  patient  and  vigilant  discharge  of  his  duty  by  the  judge,  nor 
to  the  independence  of  the  bar.  It  is  one  striking  advantage  of  the  English 
system  of  administration,  that,  being  perfectly  intelUgible  throughout,  the  judges 
are  constantly  attended  by  a  numerous  bar.  In  Scotland  such  attendance  is 
impossible  before  the  lords  ordinary,  when  the  bar  might  really  be  instructed  ; 
before  the  inner  house  there  is  scarcely  any  attendance  beyond  the  parties  con- 
cerned, because  little  instruction  can  be  derived ;  it  would  have  been  infinitely 
better  for  the  bench  and  the  bar  had  the  practice  been  wholly  different.  For 
the  last  five  or  six  years  I  cannot  charge  my  memory  with  a  single  instance  in 
which  any  one  professional  person,  coimsel  or  agent,  has  attended  the  discussion 
of  a  case  in  the  outer  house,  in  which  he  was  not  immediately  employed." 

2804.  You  are  not  prepared  to  suggest  any  legislative  remedy? — I  do  not 
see  how  any  legislative  remedy  can  avail ;  it  is  not  so  much  by  any  change  of 
system,  as  by  that  improved  working  of  the  system  which  we  already  have,  that 
the  evil  is  to  be  cured  ;  and  this  is  to  be  done  solely  by  those  in  judicial  situa- 
tions encouraging  and  giving  effect  to  the  necessary  amendments  on  the  exist- 
ing practice. 

2805.  With  reference  to  the  want  of  a  full  and  complete  vivd  voce  pleading  in 
the  inner  house,  which  is  obtained  before  the  lord  ordinary  on  the  one  hand, 
and  the  House  of  Lords  on  the  other  ? — Precisely  so. 

2806.  Do  the  judges  deliver,  in  your  mind,  with  sufficient  fulness  in  ordinary 
cases,  the  grounds  and  reasons  upon  which  their  opinion  is  formed  ? — I  should 
say  not,  certainly  ;  though  here,  too,  I  must  add,  that  an  improvement  is  taking 
place,  and  has  been  advancing  with  greater  rapidity  in  later  years.  I  attribute 
this  to  the  introduction  into  the  inner  house  of  new  judges  from  the  outer  house, 
after  they  have  been  there  accustomed  and  trained  up  to  a  better  mode  of  per- 
forming the  judicial  duties  there. 

2807.  Trained  to  the  habit  of  hearing  the  cause  argued  fiiUy  ? — Yes. 

2808.  Do  you  think,  with  reference  to  the  present  amount  of  business  before 
the  Court  of  Session,  particularly  if  that  fuller  hearing  were  obtained  and  given 
in  the  inner  house,  the  want  of  which  you  say  is  felt,  that  one  division  could  do 
the  business  of  the  coimtry  as  an  inner  house? — I  should  think  that,  at  present, 
a  hazardous  experiment ;  for,  though  there  has  been,  perhaps,  a  decrease  in  the 
business  of  the  court  to  a  certain  extent  of  late  years,  it  may  be  doubted  whe- 
ther this  is  to  be  traced  to  temporary  or  permanent  causes.  Besides,  so  long  as 
it  remains  to  be  seen  what  additional  time  will  require  to  be  occupied  in  court, 
when  the  chief  part  of  the  judicial  duty  shall  be  there  performed  in  the  face  of 
the  public,  if  would  be  difficult  to  say,  whether,  even  with  the  existing  extent  of 
business,  a  single  division  would  be  enough.  Hereafter,if  it  shall  be  found  that 
the  decrease  of  business  is  permanent,  and  if,  after  all  those  improvements  in  the 
practice  of  the  court,  which  ought  undoubtedly  to  be  made  before  you  alter  the 
constitution  of  the  court,  it  shall  eventually  turn  out  that  there  is  so  much  time 
unoccupied  in  the  public  service  as  to  enable  you  to  do  with  fewer  judges, — 
then,  perhaps,  the  experiment  may  be  tried.  But  I  should  say  decidedly  the 
reverse  at  present. 

2809.  In  your  opinion  there  are  no  grounds  upon  which  you  could  come  to  a 
satisfactory  conclusion,  that  you  could  do  with  one  division  instead  of  two  in  the 
inner  house? — Yes,  that  is  my  opinion ;  I  cannot  express  it  too  strongly. 
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The  2810.  That  opinion  you  give  with  reference  to  the  greater  time  spent  inconrt? 

Solicitor-General  — Yes ;  there  is  at  present  too  little  time  spent  in  court.  But,  if  we  were  to  judge 

of  Scotland.       ^£  ^j^g  judicial  lahour  merely  from  the  time  spent  in  court,  it  would  certainly  be 

impossible  to  avoid  the  conclusion  that  one  division  could  do  the  whole  business. 

14  pn  1  40.  j^fQthing^  however,  could,  in  my  opinion,  be  more  fallacious  than  such  a  view 
of  the  matter.  By  far  the  greater  part  of  a  judge's  time  at  present,  if  he  per- 
form his  duties  as  he  ought,  must  be  taken  up  by  reading  and  study  at  home ; 
but  if  his  functions  are,  as  I  think  they  ought,  to  be  performed  less  at  home  and 
more  in  court,  then  necessarily  the  time  spent  in  court  must  be  very  greatly 
increased.  Knowing  from  my  own  experience  what  the  laboiu*  is,  to  a  counsel, 
of  reading  the  papers,  even  in  those  causes  where  he  is  himself  employed,  I  am 
satisfied  that  a  judge,  who  has  to  deal  with  all  the  causes  that  come  before  the 
court,  must,  in  giving  the  necessary  study  and  attention  to  the  printed  plead- 
ings, which,  to  enable  him  to  pronounce  judgment,  he  must  do  with  stiU  greater 
deliberation  and  anxiety  than  even  the  counsel  who  has  to  plead  the  cause,  have 
both  his  time  and  his  mind  still  more  severely  taxed.  Assmning,  therefore,  that 
all  this  measure  of  duty  must  be  performed  by  the  judges,  either  in  or  out  of 
court,  if  a  judge  should  give  that  deliberation,  and  still  more  decidedly,  upon  a 
case  than  a  coimsel  is  called  upon  to  do,  and  which  judge  has  all  the  causes  to 
deal  with,  I  cannot  conceive,  that  one  division  only  should  be  able  to  deal 
with  the  business  as  they  ought,  or  that  their  decisions  pronounced  under  such 
imfavourable  drciunstances  should  give  satisfaction  to  any  one. 

2811.  It  is  with  reference  to  the  satisfaction  to  the  parties  you  wish  fore 
fuller  hearing  in  the  inner  houses  ?— More  so  certainly  tiian  to  any  thing  else, 
because  it  is  one  of  the  chief  elements  of  the  usefulness  of  our  tribunals,  that 
those  who  resort  to  them  should  be  satisfied ;  and,  besides,  it  may  be  doubted 
whether,  without  the  check  of  a  full  and  deliberate  public  discussion,  either 
judges  or  any  others  concerned  will  bestow  the  same  ample  attention  in  the  dis- 
diarge  of  their  respective  duties  as  when  they  are  made  to  give  public  expres- 
sion to  their  views,  and  so  to  satisfy  the  public,  by  what  passes  before  the  face  of 
that  public,  that  the  necessary  attention  has  been  given. 

2812.  Then,  in  your  opinion,  do  you  think  that  the  systrai  of  1826  has  heea 
carried  to  the  fuU  extent  of  which  it  is  susceptible,  and  to  which  you  wish  to  see 
it  brought  ? — I  do  not  think  so ;  and  so  very  kurge  a  change  upon  a  previous 
system  of  things  so  totally  differing  in  character  was  hardly  to  be  expected  to 
receive  its  full  operation  without  many  hitches  being  felt  in  its  progress.  There 
have  been,  moreover,  many  circumstances  to  retard  it,  but  these,  I  think,  are 
now  rapidly  falling  away,  and  I  anticipate  (at  least  if  we  are  left  alone  to  mature 
one  system  before  we  are  set  upon  another)  that  matters  will  proceed  favourably 
towards  amendment  In  the  introduction  of  any  great  change,  more  especially 
a  sudden  change  of  the  whole  practice  of  the  judicatures  of  a  country,  by  force  of 
statutory  enactment,  there  cannot  fail  to  arise  numberless  incidental  difficulties 
and  discussions,  most  expensive  and  most  troublesome  to  Utigants,  and  of  course 
naturally  causing  considerable  dissatisfaction,  before  the  new  system  can  be  ex- 
pected to  settle  down  into  any  thing  like  consistency.  Under  the  late  change 
we  have  nearly  got  over  this  stage,  and  it  is  exceedingly  desirable  that  time 
should  be  allowed  to  do  the  rest ;  any  acceleration  proceeding  from  legislative 
interference  I  should  strongly  deprecate ;  its  tendency  would  in  fact  be  just  to 
re^open  many  of  those  incidental  questions  which  we  have  just  got  disposed  of, 
and  to  expose  us  to  a  renewal  of  all  the  difficulties  naturally  springing  out  of  the 
construction  and  working  of  the  new  enactments. 

2813.  To  what  causes  do  you  attribute  the  want  of  a  full  hearing  in  the  inner 
houses  ? — I  think  they  are  to  be  found  partly  with  the  bench  and  partly  with 
the  bar.  Before  1825  the  system  of  pleading  was  almost  exclusively  writtai. 
The  judges  were  thus  necessarily  driven  to  prepare  themselves  upon  those  written 
pleadings  before  they  went  into  court ;  and  the  bar,  who  knew  the  labour  they  had, 
in  this  way,  been  obliged  to  bestow,  naturally  did  not  anticipate  that  any  oral 
observations  subsequently  made  should  have  much  effect,  and,  accordingly  except 
in  very  important  cases,  it  was  desultory  observations  that  were  addressed 
to  the  bench.  Since  the  system  of  oral  to  the  comparative  exclusion  of  written 
pleading  was  introduced  in  1825,  there  has  been  a  change,  and  if  that  system  had 
been  thoroughly  given  effect  to,  I  should  have  anticipated  as  great  a  change  in 
the  practice,  as  the  statute  was  meant  to  operate  in  principle.  But  old  minds  do 
not  yield  to  change  so  readily ;  and  in  this  respect  the  bar,  who  more  or  less 
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oontinued  the  old  and  defective  system  of  oral  pleading  in  the  inner  house,  have  The 

to  bear  a  portion  of  the  blame.    As  it  is,  the  evil  is  one  of  habit  rather  than  an    Solicitor-General 

unwillingness  to  hear;   it  is  an  involuntary  adherence  to  an  old  system  by       of  Scotland. 

those  whose  habits  have  been  formed  imder  that  system.    Every  year,  however, 

I  think  that  a  gradually  progressive  improvement  may  be  traced,  and,  at  this     *^  ^    *  *^ 

moment,  the  e^  is  not  so  great  as  to  make  me  hesitate  in  sajring  you  will  soon 

have  all  that  can  be  desired.     In  the  meantime  you  have  put  new  wine  into  old 

bottles,  and  I  am  afraid  some  of  the  evUs  that  attend  such  a  course  have  been 

Qiperienced. 

2814.  In  ccoinparing  the  divisions,  do  you  think  that  they  could  be  bene- 
ficially reduced  in  the  number  of  judges? — No;  I  think,  in  point  of  principle, 
it  is  well  to  have  a  court  that  shall  consist  of  an  even  niunber,  to  give  due  weight 
to  the  decision  by  the  necessary  preponderance  in  point  of  number  that  is  thus 
secured,  before  a  decision  can  be  come  to  at  all.  Besides,  seeing  that  the  inner 
house  is  a  court  of  review,  I  think  it  is  almost  indispensable  that  we  should  not, 
by  constituting  it  of  an  uneven  number,  enable  a  bare  majority  of  one  in  the 
inner  house  to  overturn  a  judgment  of  the  lord  ordinary,  thus  (taking  the  outer 
and  inner  house  together)  giving  as  many  judges  against  as  for  the  decision. 
Finally,  I  think  an  even  niunber  most  desirable,  as  securing  wherever  there  is  an 
equal  number  in  the  innar  house,  the  necessity  of  a  consultation  with  the  whole 
court.  Assiuning  there  is  to  be  an  even  number,  it  does  not  appear  to  me  at  all 
advisable  that  that  UyUmber  should  be  less  than  four. 

2815.  Do  you  think  that  the  number  of  ordinaries  in  the  outer  house  could  be 
reduced  without  injury  to  the  administration  of  justice? — I  do  not  think  it 
could  ;  at  present  several  of  the  ordinaries,  as  it  is,  are  very  greatly  in  arrear. 

281 6»  Suppose  the  work  before  the  three  ordinaries  who  have  most  work  upon 
their  hands  were  distributed  equally,  do  you  think  that  the  ordinaries  are  more 
than  sufficient  to  work  off  that  arrear,  and  do  the  general  business  of  the  country  ? 
— I  do  not  think  that  it  could  be  safely  tried  to  reduce  the  nmnber.  You  must 
always  leave  a  certain  margin  for  the  preference,  which,  do  what  you  may,  will 
occasionally  be  shown  to  some  judges  over  others. 

^17.  From  a  popular  preference? — Yes;  and  the  greater  aptitude  which 
one  judge  will  frequently  be  supposed  to  possess,  as  compared  with  others,  for 
disposing  of  peculiar  classes  of  causes.  In  this  way,  reduce  the  number  of 
the  judges  as  you  may,  some  will  be  overloaded  and  others  not.  In  point  of 
principle,  I  should  not  approve  of  any  system  which  deprived  the  public  of  this 
power  of  selection ;  and  it  would  be  short-sighted  and  imwise, — to  say  nothing  of 
its  being  unworthy,  for  any  little  pecxmiary  saving  that  could  be  expected, — to 
reduce  your  judicial  establishments  absolutely  to  the  very  minimum  of  which  they 
could  possibly  be  made  to  consist,  supposing  that  all  the  judges  are  equally 
perfect,  and  that  each  had  his  equal  portion  of  work  doled  out  to  him :  besides, 
it  would  not  be  found  easy  in  practice  to  make  such  an  equal  distribution  of 
judicial  labour.  Assuredly,  where  one  cause  involves  frequently  an  hundred 
times  the  difficulty  of  anotiier,  it  could  not  be  done  by  any  attempt  at  distribu- 
tion by  the  number  of  causes. 

2818.  You  are  aware  of  various  remedies  suggested  at  different  times  for  the 
purpose  of  enforcing  a  ftdl  hearing  upon  the  inner  house,  such  as  the  not  giving 
the  record  to  the  judges  ? — ^Yes. 

2819.  And  other  remedies  to  insure  a  fuller  opinion,  and  more  matured  opi- 
nion, such  as  declaring  that  they  should  not  give  an  opinion  upon  the  day  on 
which  the  cause  was  heard  ? — ^Yes. 

2820.  Is  it  your  opinion  that  any  of  those  remedies  were  well  calculated  for 
the  end  in  view  ?  —I  should  not  like  to  see  any  of  these  remedies  laid  down  as  a 
rigorous  rule  by  legislative  enactment ;  I  had  rather  see  the  matter  left  in  the 
hsoids  of  the  court,  not  doubting  that,  as  time  and  practice  improve  the  judicial 
manner  and  habits,  no  mode  in  which  the  judges  themselves  feel  that  their  minds 
are  best  prepared  for  the  due  exercise  of  their  high  and  important  frmctions,  will 
be  found,  upon  the  whole  matter,  to  operate  prejudicially. 

2821.  Do  you  not  think  that  those  remedies  have  been  suggested  mainly 
because  parties  felt  the  great  disadvantage  of  the  want  of  a  full  hearing,  and  were 
resorted  to  as  a  last  resource  to  obtain  that  satis&ction  ? — I  do  not  think  there 
is  any  agreement  of  opinion  in  regard  to  all  or  any  of  them  ;  the  call  for  tliem 
seems  to  have  originated  more  in  some  vague  and  general  feeling  of  an  existing 
evil,  and  of  the  consequent  necessity  of  casting  about  for  a  remedy,  than  that 
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Tire  they  have  been  at  all  well  considered  in  themselves ;  at  the  same  tune  it  can- 

Solicitor-General    not  be  denied  that,  tn  practice,  there  are  evils  attending  the  reading  of  the  record 
of  Scotland.       beforehand,  as  well  as  in  the  effect  produced  by  the  long  and  reasoned  notes 
.     1 18  o      ^^  ^^®  ^^^^  ordinary ;  but,  on  the  other  hand,  there  are  countervailing  advan- 
U    pn      4  .     tages,  if  the  system  generally  was  well  managed. 

2822.  Suppose  the  judges  were  to  read  carefully  the  note  of  the  lord  ordinary, 
but  still  to  hear  the  cause  patiently,  and  with  encouragement  to  counsel  fully  to 
argue  it,  do  you  think  there  would  be  any  advantage  in  their  having  the  subject- 
matter  of  the  cause  before  them  previously  ? — I  think  there  are  minds  from  which 
it  would  be  difficult  to  expect,  if  they  were  imbued  with  the  notion  that  they 
had  already  mastered  the  case,  the  same  degree  of  patience,  or  rather  that  they 
should  not  manifest  some  outward  indication  of  disinclination  to  follow  the 
course  of  argument,  which  they  might  not  otherwise  have  done,  if  obliged  to 
draw  their  knowledge  of  the  cause  for  the  first  time  from  hearing  it  pleaded  ; 
but,  as  a  better  habit  of  hearing  becomes  familiar,  this  will  correct  itself.  At 
present,  perhaps,  the  better  course  would  be,  that  the  party  should  be  heard 
without  the  court  having,  in  the  first  instance,  read  either  the  record  or  the 
note.  If,  however,  they  would  allow  the  parties  to  begin  and  end  the  argument 
at  bar  as  if  they  had  not  had  the  papers  fiurnished  to  them,  then  I  should  not 
be  for  withholding  that  or  any  other  means  of  information  ;  for,  in  that  case,  I 
should  anticipate  that  the  more  previous  knowledge  the  court  possessed,  the 
more  intelUgently  would  they  hear,  and  the  more  satisfaction  of  course  would 
they  be  enabled  to  give  to  the  parties. 

2823.  Then,  in  your  opinion,  the  suggestion  does  originate  in  this,  that  it  is  a 
mode  of  forcing  a  fiill  and  patient  hearing,  which  otherwise,  from  the  sup- 
posed indisposition  of  the  court  on  the  one  hand,  and  from  the  disinclination  of 
counsel  to  press  against  the  presumed  opinion  of  the  court  on  the  other,  is  not 
to  be  had?— Yes. 

2824.  The  suggestion  has  come  from  a  wish  to  obviate  that  ? — Yes ;  fipom 
a  notion  that  there  has  been  to  a  certain  extent  a  preconceived  judgment, 
without  the  proper  elements  upon  which  to  rest,  and  a  conviction  that,  where 
that  is  strongly  felt,  it  becomes  comparatively  desperate  to  struggle  against  it, 
it  may  be,  upon  points,  each,  perhaps,  separately,  of  no  great  apparent  moment, 
but  which,  yet,  had  they  been  allowed  to  be  fully  brought  out,  and  properly 
compared  and  worked  up  together,  might  have  gone  far  to  justify  a  quite  opposite 
conclusion. 

2825.  Are  you  aware  that  the  parties,  in  preparing  their  condescendence  and 
answers,  have  very  frequently  in  view  a  statement  which  shall  impress  the  inner 
house  upon  the  mere  reading  of  the  papers  ? — ^No  doubt  counsel  often  prepare 
these  papers  with  a  view  to  the  advantage  to  be  gained  from  a  well-suggested 
w^ument 

2826.  Does  it  arise  fipom  the  jealousy  that  there  will  not  be  a  full  hearing 
from  the  bar  ? — Partly  so ;  though  partly  also,  in  many  cases,  with  a  view  to 
avoid  getting  into  the  Jury  Court,  which  is  not  a  very  popular  tribunal.  So 
far  as  the  first  of  these  causes  is  concerned,  I  should  expect  the  discussion  was 
made  to  rest,  as  it  ought,  chiefly  upon  oral  pleading ;  that  you  would  find 
almost  inunediately  a  great  correction  on  the  length  of  the  record  and  the  mass 
of  appendix  added  to  it,  which  unquestionably  is  at  present  felt  in  many  instances 
as  a  great  evil,  and  must  have  gone  to  increase  the  expense  as  it  increases  the 
labour  of  all  who  have  to  deal  with  the  matter. 

2827.  Have  you  ever  happened  to  know  cases  ordered  in  the  inner  house  at 
the  request  of  both  parties,  upon  the  feeling  of  both  parties  that  a  written  argu- 
ment was  the  only  way  of  insuring  a  full  hearing  in  the  inner  house? — 
Occasionally ;  indeed,  where  the  case  involves  any  great  length  of  detail,  I  do 
not  think  that  either  party  has  much  confidence  that  it  can  be  satisfactorily  dis- 
posed of  otherwise. 

2828.  Unless  there  is  a  solemn  hearing  in  presence  ? — Yes  ;  I  should  like  to 
have  every  cause  what  is  called .  being  heard  in  presence.  'There  should  be  no 
distinction  in  point  of  full  and  deliberate  hearing  between  one  cause  and  another. 
That,  however,  is  a  distinction  which  has  existed  so  long  with  us  that  it  may 
be  difficult  to  correct  it ;  but  we  shall  not  be  right  till  it  is  done. 

2829.  What  is  a  hearing  in  presence ;  be  good  enough  to  explain  it  to  the 
Committee?— I  do  not  know  that  I  can  define  it  otherwise  than  as  a  full  hearing 
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of  the  cause  in  a  continuous  statement,  both  of  the  fact  and  law,  as  applicable  The 

to  the  whole  merits  of  the  case-  Solicitor  General 

2830.  Where  the  counsel  are  allowed  to  open  the  case,  as  if  the  court  were  <>'  Sc  otland> 
ignorant  of  the   case,    and   give  their  full  statement  without  any  check,  but  14  April  1840 
encouragement  rather  ? — ^Yes ;    and  were  the  court  to  pay  beforehand  less  at- 
tention to  the  statement  upon  the  record  and  the  ordinary's  note,  it  might  fairly 

be  anticipated  that  they  would  not  only  permit  but  encourage  counsel  to  go 
into  the  detail. 

2831 .  Is  that  mode  of  hearing  the  exception  or  the  rule  ? — ^The  exception. 

2832.  You  would  wish  it  to  be  the  rule? — I  should. 

2833.  Mr.  Ewart.'\  I5  not  a  great  evil  in  this  system  what  may  be  called  laying 
traps  for  admissions  upon  the  record  ? — I  do  not  know  that  I  should  call  any 
proceeding  a  trap  which  is  directed  merely  to  the  forcing  of  admissions  on  points 
of  fact  which  ought  never  to  have  been  denied.  Such  a  proceeding  seems  rather 
to  be  a  fair  putting  of  the  adversary  upon  interrogatory,  on  the  party  making 
averments  of  what  he  alleges  to  be  the  fact,  and  calling  for  an  answer.  There 
is  an  act  of  sederunt  declaring,  that,  unless  averments  thus  made  be  met  in 
the  answer  by  an  explicit  denial,  they  shall  be  held  as  admitted. 

2834.  Dr.  Stock.^  We  have  had  a  good  deal  of  discussion  with  respect  to  the 
mode  of  abridging  the  labours  of  the  judges  and  saving  time,  and  there  has  been 
reference  made  to  motions  of  course  ;  is  it  your  opinion,  that,  taking  away  the 
motions  of  course,  time  could  be  saved  so  as  to  render  the  present  niunber  of 
judges  unnecessary  ? — Were  motions  of  course,  such  as  motions  for  an  order  to 
lodge  papers,  or  for  a  prolongation  of  the  time  allowed  in  the  preparation  of 
pleadings,  &c.,  to  be  thrown  over  upon  a  clerk  of  court,  in  place  of  having  as  at 
present  to  be  disposed  of  by  the  judge,  some  time  might  imdoubtedly  be  saved. 
But  there  are  some  practical  difficulties  in  the  way,  which  have  made  many  doubt 
the  expediency  of  taking  any  portion  of  the  proceedings  out  of  the  judge's  own 
hands.  And,  at  all  events,  the  matter  should  be  left  for  regulation  by  a  rule  of 
court  embodied  in  an  act  of  sederunt. 

2835.  Is  there  much  time  consumed  in  debating  alterations  in  pleadings  that 
are  brought  before  the  lord  ordinary  and  argued,  whether  the  pleadings  are 
prolix,  or  scandalous  or  impertinent  ? — No,  not  as  the  system  has  been  worked. 
I  am  not  aware  of  any  single  case  where  a  discussion  has  taken  place  upon  that 
subject.  It  was  anticipated  by  the  Judicature  Act  that  a  good  deal  of  attention 
should  be  paid  by  the  lords  ordinary  to  the  revising  of  the  record ;  but  this  has 
degenerated  in  practice  into  little  else  than  a  form ;  and  little  or  no  good 
arises  from  the  course  that  is  actually  followed.  I  have  no  doubt  that  a 
great  deal  of  judicial  time  has  been  thus  fruitlessly  wasted.  Had  the  judges 
brou^t  the  parties  before  them  at  chambers,  and  the  record  been  there  ad- 
justed with  the  aid  of  mutual  explanations  from  the  parties,  and  more  especially 
had  the  lords  ordinary  acted  together  upon  some  common  and  known  principle 
in  reference  to  this  stage  of  procedure,  the  records  would  by  degrees  have  been 
brought  into  a  more  correct  shape,  and  the  system  would  in  time  have  become 
matured.  As  it  is,  the  lord  ordinary's  reading  of  the  record  by  himself  in 
private,  even  where  he  returns  it,  as  is  sometimes  done,  with  a  suggestion  of 
some  slight  change,  is  little  better  than  thrown  away ;  and,  where  counsel  do 
not  go  into  the  suggested  view,  the  judge  is  so  Uttle  master  of  the  case,  he 
has  practically  almost  no  influence  in  shaping  the  record  aright. 

2836.  Does  not  it  strike  you  that,  in  a  judicial  system  in  which  so  much 
depends  upon  the  statement  of  matters  of  fact,  and  the  pleadings,  and  the  fcHin- 
ing  the  issues,  it  must  be  of  the  utmost  utility  to  bring  the  matter  under  the 
decision  of  the  judge  ?— There  are  a  great  many  decisions  among  our  reports,  to 
the  niunber  perhaps  of  thousands,  which  have  arisen  under  the  new  system  from 
incidental  discussions  partaking  more  or  less  of  this  character ;  these  have 
necessarily  occasioned  in  various  cases  much  delay  and  expense ;  and  this  I 
doubt  not,  Ues  at  the  bottom  of  a  great  deal  of  dissatisfaction  which  has  been 
expressed  in  reference  to  the  working  of  the  system.  If  to  this  there  had  been 
added  motions  for  correcting  prohxity,  impertinence,  &c.,  in  the  records,  the 
extent  of  incidental  discussion  would  have  been  greatly  increased,  and  of  course 
there  would  have  been  a  corresponding  increase  both  in  expense  and  delay. 
Perhaps  this  may  have  led  to  the  discouragement  by  which,  in  practice,  any 
attempt  to  introduce  such  discussions  has  been  met.  I  am  not  sure,  however, 
whether  the  more  thorough  reduction  of  our  records  into  a  correct  shape,  which 
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Th€  could  not  have  failed  to  result  from  a  larger  supeiint^iding  control,  either  on  the 

Solicitor-General    part  of  the  judges,  or  some  other  proper  officer,  would  not  in  the  end  have 

of  Scotland,       ^^^^  purchased  cheaply  even  at  this  cost.     Looking  at  the  system  as  a  per- 

14  April  1840.     manent  one,  we  should  certainly  now  have  hecn  in  a  better  way,  if,  for  example, 

there  had  been  a  body  of  clerks,  like  our  issue  clerks,  to  superintend  the  franung 

c^  the  records,  and  we  should  by  this  time,  I  doubt  not,  have  had,  upon  the 

whole,  an  infinitely  better  system  of  pleading. 

2837.  I  do  not  understand  the  purport  of  bne  of  your  answers  with  regard 
to  the  blame  imputable  to  the  bar  for  the  imperfectiims  in  the  proceedings  in  the 
inner  house  ? — ^When  the  Judicature  Act  was  passed,  the  seniors  of  the  bar, 
in  whose  hands  chiefly  was  the  business  of  the  inner  house,  had  been  long 
trained  to  habits  of  pleading  peculiar  to  and  founded  upon  the  system  of  written 
pleadings.  After  the  change,  the  business'  of  course  continued  in  the  same 
hands ;  and  as  it  was  easier  for  themselves,  as  well  as  understood  to  be  more 
agreeable  to  the  bench,  they  naturally  continued  their  old  habits  of  pleading, 
though  no  longer  adapted  to  the  working  and  success  of  the  system  recently 
introduced.  In  this  respect,  the  habits  and  prejudices  both  of  bendi  and  bar 
concurred  And  it  was  only  as  new  men,  trained  under  the  new  system,  CBme 
forward,  that  a  remedy  could  be  looked  for.  Even  now,  with  the  inner  houses 
as  they  are  at  present  constituted,  though  there  cannot  be  said  to  exist  any  actual 
impatience  or  unwillingness  to  hear,  as  the  causes  are  there  actually  pleaded, 
there  is  but  ^  much  reason  to  apprehend  that,  were  causes  to  be  pleaded  with 
the  same  fulness  in  the  inner  house  that  is  iiuniliar  in  the  outer  house,  ^it  would 
be  difficult  to  suppress  indications  of  impatience  on  the  b^M^h ;  and  counsel  fed 
it  necessary  to  shape  their  pleadings  accordingly. 

2838.  Mr.  EwartJ]  Have  the  more  recently  a^^inted  judges  showct  more 
patience  in  hearing  vivA  voce  arguments  ? — Since  1825  th^re  have  gone  into  the 
inner  house  in  the  second  division,  I  think,  only  Lord  Medwyn,  and  in  the  first. 
Lord  Mackenzie,  and  more  recently  Lord  Corehouse,  who  has  since  been  suc-^ 
ceeded  by  Lord  Fullerton.  The  introduction  of  these  judges  has  certainly  been 
to  place  the  practical  working  of  the  new  system  on  a  more  favourable  footing. 
I  cannot,  however,  say,  that  there  is  as  yet  any  thing  aj^oximating  to  fiill  or 
entire  success.  I  have  my  own  notions  as  to  the  causes  of  the  want  of  success* 
Much  will  always  depend  upon  the  head  of  the  court,  and  much  upcm  the  influ- 
ence that  will  naturally  be  exercised  by  the  elder  members  of  the  bench,  upon 
individual  judges  added  singly,  and  from  time  to  time,  to  their  number,  and 
precluded,  by  the  very  course  of  precedent  and  practice  settled  by  this  court 
as  it  had  been  previously  constituted,  from  taking  the  part  which  he  might  other- 
wise have  done,  in  working  out  his  own  conceptions.  One  individual  judge  get* 
ting  in  among  three  is  rather  apt  to  be  dragged  along  in  the  same  course,  and 
before  another  comes  to  his  aid,  he  is,  in  point  of  judicial  habit  and  practice, 
reduced  very  much  to  the  same  position  with  the  rest. 

2839.  There  has  not  been  sufficient  time  to  enaUe  you  to  answer  the  question 
I  have  put?  —No  ;  we  had  in  both  inner  houses,  imtil  lately,  three,  and  at  this 
moment  we  have  two,  of  those  who  were  brought  up  in  the  practice  and  imbued 
with  the  prejudices  of  the  old  system.  But,  when  you  shall  have  the  inner  house 
composed  wholly  of  those  who  have  been  thorougUy  trained  up  to  the  new  order 
of  things  in  the  outer  house,  you  may  expect  the  change  of  system  to  come  into 
more  fidl  play.  I  say  this  without  any  disparagement  to  the  judges,  who,  I  doubt 
not,  yield  involuntarily  to  the  habits  of  that  system  they  have  been  most  accus- 
tomed to,  and  are  perhaps  not  even  aware  that  they  do  not  give  all  the  predo* 
minancy  and  efiect  to  the  new  system  which  they  ought  to  do. 

2840.  Mr.  Wallace.']  But  the  infusion  of  new  judges  has  not  had  the  effect  of 
altering  the  proceedings  of  the  comrt  ? — Not  fiiUy,  though  there  has  been  an 
improvement  gradually  going  on. 

2841 .  Very  slowly  ? — ^All  the  slower  because  there  has  been  so  much  dissatis- 
faction expressed  with  the  proceedings  of  the  court,  and  such  constant  inter- 
ruptions from  repeated  suggestions  and  attempts  at  innovation  affecting  both  its 
constitution  and  practice.  I  do  think  it  a  very  great  evil  that  the  court  should 
be  so  often  put  upon  its  justification  as  it  has  been. 

2842.  Do  you  allude  to  the  discussions  out  of  doors  or  discussions  in  Parlia- 
ment, or  both  ? — I  think  there  has  been  something  too  much  exacted  of  ,the 
new  system.  It  was  a  very  great  change,  and  has  not  had,  even  under  ordinary 
circumstances,  time  to  arrive  at  maturity.    But  more  especially  where  the  po- 
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pular  mind  is  roused  to  a  feeling  of  dissatisfaction  against  the  court,  there  wiU       k  JPg 
naturally  be  created  an  action  and  reaction,  and  the  existence  of  such  a  feeling      ^of  S^'tJand!^ 

is  calculated  still  farther  to  postpone  improvement  in  the  working  of  a  system        ^ 

that  is  new.  H  ^P"'  ^^o- 

2843.  How  do  you  account  for  that? — It  appears  to  me  naturally  the  result 
of  such  a  state  of  things. 

2844.  Is  it  not  perfectly  legitimate  to  discuss  out  of  doors  and  in  the  walls  of 
Parliament  what  may  be  the  causes  of  dissatisfaction  in  the  courts  of  the  coun- 
try ? — Undoubtedly ;  €Uid  in  the  end,  perhaps,  the  more  discussion  the  more  good 
will  be  done;  but  for  a  time,  and  especially  (with  reference  to  a  change  of  system 
only  in  the  course  of  being  brought  into  play)  if  people's  minds  be  distracted  and 
agitated  prematurely  before  that  change  has  had  time  to  receive  fair  play,  not 
only  may  discussion  be  injurious,  but  it  may  itself  be  the  existing  cause  of 
much  dissatisfaction  which  would  not  otherwise  have  occurred,  and  in  this  way 
may  indirectly  have  a  strong  tendency  to  retard  the  progress  of  improvement. 

2845.  How  can  it  have  had  the  eflfect  of  retarding  the  improvement  ?— Nothing 
is  allowed  quietly  to  settle  down  into  consistency  ;  so  long  as  new  changes  are 
introduced,  and  others  are  constantly  threatened,  more  especially  where  it  is 
attempted  by  Acts  of  the  Legislature  to  interfere  with  matters  of  procedure 
which  can  only  beneficially  be  ordered  by  the  legal  tribunals,  it  is,  in  my  humble 
opinion,  at  least,  impossible  to  look  for  either  real  improvement  or  progression. 

2846.  It  is  perhaps  the  Judicature  Act  you  alluded  to? — ^No ;  there  have 
been  various  legislative  proceedings  since  that  time,  and  a  disposition  to  inter- 
fere by  statutory  enactments  in  much  which  cannot  be  corrected,  or  at  all  dafely 
regulated  in  that  way. 

2847.  Is  it  in  the  power  of  the  court  itself  to  alleviate  any  of  the  causes  of 
discontent  that  have  been  so  strongly  spoken  of  ? — Yes ;  the  whole  tenor  of  my 
evidence  shows,  that,  provided  the  court  had  adopted  a  different  and  a  better 
mode  of  hearing,  a  great  deal  would,  in  my  opinion,  already  have  been  done  to 
alleviate  dissatisfaction.  Accordingly,  matters  being  precisely  the  same  other- 
wise, I  am  not  aware  that  any  dissatisfaction  has  been  expressed  with  the  course 
of  legal  proceeding,  either  in  the  outer  house  of  the  Court  of  Session,  or  in 
the  House  of  Lords  as  the  high  court  of  appeal.  Besides,  as  mere  matter  of 
technical  procedure,  it  is  inipossible  to  regulate  or  deal  with  them  safely  other- 
wise than  by  rules  of  court,  or,  as  we  term  them,  acts  of  sederunt.  Acts  of 
Parliament  are  wholly  unfit  for  retrieving  this  end;  their  operation  is  too 
rigorous ;  and  when  a  hitch  is  found  practically  to  arise,  there  can  be  no 
remedy  without  again  resorting  to  the  Legislature.  Whereas,  if  you  have  a  court 
properly  constituted,  and  able  to  direct  its  attention  to  the  hitch  as  it  arises, 
with  power  to  remedy  it,  the  ground  of  dissatisfaction  may  be  removed  at  once. 

2848.  I  find  the  concluding  clause  in  a  Bill  introduced  by  Sir  Islay  Campbell, 
when  Lord  Advocate,  in  the  year  1785,  to  be  this :  "  And  be  it  enacted  by  the 
authority  aforesaid,  that  the  judges  of  the  Court  of  Session  shall  continue  to 
meet  for  the  space  of  a  fortnight  in  the  next  autumn  vacation  immediately  after 
the  summer  session,  in  order  to  revise  the  form  of  proceedings  in  the  said  court, 
and  by  act  or  acts  of  sederunt  to  regulate  the  said  forms,  and  particularly  to 
adapt  them  to  the  change  which  the  diminution  of  the  nimiber  of  judges  will 
occasion,  and  thereafter,  from  time  to  time,  as  occasion  may  require,  to  adjust 
and  regulate  the  said  forms  by  similar  acts  of  sederunt  of  the  court."  Now,  this 
provides  that  the  Court  of  Session  shall  continue  to  meet  for  the  space  of  a  fort- 
night in  the  next  autimm  vacation,  and  every  year,  to  regulate  by  acts  of  sede- 
runt the  forms  of  the  court ;  are  you  of  opinion  that  such  an  act  of  sederunt 
or  Act  of  Parliament  would  be  useful  at  the  present  time  ? — That  enactment, 
as  I  understand,  has  actually  been  followed  in  its  whole  spirit  and  substance. 
It  seems  to  have  contemplated  some  change  in  the  proceedings  of  the  court,  so 
considerable  in  point  of  extent  as  to  require  more  than  usual  time  for  deliberation, 
and,  accordingly,  a  fortnight  of  the  vacation  next  ensuing  its  date  is  set  aside  for 
that  purpose  ;  but  I  do  not  understand  that  the  yearly  recurrence  of  a  fortnight's 
deliberation  was  at  all  in  view  ;  on  the  contrary,  what  is  pointed  at  is  only  such 
an  adjustment  from  time  to  time  generally  as  might  be  found  necessary  in  the 
subsequent  working  of  the  system.  That  is  to  say,  when  any  thing  occurred, 
a  new  act  of  sederunt  was  to  be  made  to  meet  the  emergency.  Now,  the  court 
have  from  time  to  time  done  this.  They  have  constantly  regulated  their  pro- 
ceedings in  the  way  proposed,  and,  from  time  to  time,  when  change  seemed 
necessary,  in  order  to  repress  any  felt  evil,  though  not  perhaps  so  speedily  or 
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The  SO  often  as  evils  actually  did  press,  they  have  passed  acts  of  sederunt  with  that 

Solicitor-General    view. 

of  Scotland.  2849.  In  the  way  I  read  that  clause,  the  court  would  he  bound  to  continue  to 

..   g         meet  for  the  space  of  a  fortnight,  if  necessary,  in  the  next  autumn  vacation,  and 

14    pn  1  40.     ^^^  g^^^  ^j^^  ^^  ^.^^  annually,  that  is  to  say,  from  year  to  year,  to  revise  the 

acts  of  sederunt ;  that  is  my  reading  of  the  clause.     I  wish  to  inquire  whether, 

in  your  opinion,  it  would  be  advisable  that  the  court  should  revise  its  acts  of 

sederunt,  so  as  to  settle  any  doubtful  point,  at  the  end  of  each  summer  vacation  ? 

— I  do  not  so  understand  that  clause,  but,  if  it  bear  that  meaning,  I  do  not 

think  it  necessary  that  the  court  should  so  act.      It  is  not  advisable,  in  my 

opinion,  to  assume  the  necessity  of  a  constant  system  of  change,  or  of  change 

at  all,  unless  where  there  is  really  a  present  and  a  felt  grievance  to  justify  and 

call  for  it. 

2850.  That  they  should  not  revise  the  acts  of  sederunt  every  year  ? — When 
an  evil  is  foimd  to  press,  the  court  do  revise  or  make  a  new  act  of  sederunt  to 
meet  the  case.  I  do  not  know  that  any  routine  proceeding,  such  as  that  sug- 
gested in  the  question,  would  make  things  better. 

2851.  Mr.  JSwart.'}  Is  it  not  from  *'  time  to  time,  as  occasion  may  require"? 
— ^Yes,  and  they  do  now  pass  acts  of  sederunt  from  time  to  time,  as  occasion 
requires.  After  1825  a  great  many  acts  of  sederunt  were  made  for  carrying  into 
effect  the  change  of  system,  and  the  court  have  repeatedly  since  met  to  modiiy 
these  acts  of  sederunt.  There  is  scarcely  a  year  goes  round  that  we  have  not 
an  act  of  sederunt  for  effecting  some  change  or  other  that  is  thought  necessary. 

2852.  Mr.  Wallace.]  Have  any  means  been  adopted  to  show  to  the  Legislature, 
where  the  court  have  not  the  power  of  altering,  by  an  act  of  sederunt,  doubtful 
points,  which  would  be  beneficial  to  the  pubUc  to  have  altered  ? — I  am  not  aware 
that  any  particular  steps  have  been  taken ;  the  acts  of  sederunt  passed  by  the 
court  must  be  submitted  to  Parliament  from  time  to  time. 

2853.  They  have  not  submitted  any  proposal  for  doing  away  with  doubtful 
points  ?  —I  am  not  aware  that  they  have  suggested  any  legislative  measure  upon 
the  forms  of  process.  As  I  have  already  stated,  it  does  not  appear  to  me,  that 
the  rules  of  technical  procedure  can  be  beneficially  made  the  subject  of  legislative 
enactment  It  would  be  the  greatest  evil  that  could  befal  the  courts,  where  a 
particular  form  of  proceeding  was  found  not  to  answer,  that  they  should  nev«r 
be  able  to  correct  it  without  coming  to  Parliament. 

2854.  The  question  referred  to  where  the  court  had  not  the  power  to  make  the 
emendations  they  thought  necessary  ? — I  am  not  aware  that  any  such  course  has 
been  taken. 

2855.  You  have  spoken  of  the  general  dissatisfaction  that  prevails  throughout 
the  country  with  the  way  in  which  business  is  conducted  in  the  Court  of 
Session ;  do  you  believe  that  the  public  are  aware  of  the  want  of  the  full  hear- 
ing in  the  inner  house  of  which  you  speak,  or  is  that  more  felt  by  the  agents  and 
counsel  ? — Any  party  who  attends  at  the  hearing  of  his  own  cause,  and  feeling 
the  importance  of  having  it  fully  stated,  can  hardly  be  satisfied  when,  not  very 
intelligibly  to  him,  he  finds  both  the  counsel  and  the  bench  dealing  with  the 
cause  in  what  he  must  consider  a  perfunctory  manner.  K,  indeed,  he  gave  the 
court  the  credit  of  having  done  their  best  to  inform  their  minds  at  home,  and  felt 
in  this  respect  as  the  counsel  who  address  the  court  generally  feels,  there  would 
be  much  less  dissatisfaction,  though,  even  in  that  case,  it  would  not  be  entirely 
done  away  with. 

2856.  You  stated  one  cause  of  popular  dissatisfaction  to  arise  from  the  delays 
and  expense  they  are  subject-ed  to  in  having  causes  tried  in  the  Court  of  Session  ? 
— So  long  as  the  system  was  not  matured,  so  long  as,  from  the  occurrence  of 
questions  of  construction  on  the  import  and  effect  of  the  statutory  enactments, 
as  well  of  the  acts  of  sederunt  following  upon  them,  it  was  necessary  to  engraft 
upon  the  primary  cause  two  or  three  incidental  discussions  in  order  to  settle 
points  of  form  and  other  technical  matters,  the  burden  fell  of  course  upon  the 
unfortunate  party  in  whose  cause  the  difficulty  first  arose.  Those  difficulties 
have  been  gradually  obviated  and  done  away  with,  and  the  consequent  expense 
and  delay  have  in  the  Uke  degree  been  diminished.  In  a  proportionate  degree^ 
therefore,  it  may  be  assumed,  that  this  cause  of  dissatisfaction  with  the  working 
of  the  present  system,  is  substantially  at  an  end.  But  let  there  be  another  great 
change,  introduced  Uke  the  former  by  an  act  of  the  legislature,  and  the  new 
system  will  once  more  give  rise  to  a  similar  series  of  technical  difficulties ;  these 

wUl 


Digitized  by 


Google 


ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.    233 

will  again  occasion  two  or  three  thousand  discussions  on  mere  points  of  form,  &c.,  The 

flie  causes  of  dissatisfaction  will  be  revived,  and  the  evils  of  change  will,  from  their    ^^^7^'^^'T*^ 

very  recurrence,  be  felt  a  hundred  fold  at  least,  unless  the  statute  is  perfect,        ^ 

which,  looking  to  past  experience,  it  would  be  vain  to  hope  for.  ^    ^   jl  jg.^^ 

2857.  In  the  event  of  such  a  statute  being  introduced,  would  it  not  be  a  very 
proper  exercise  of  the  judicial  functions  to  represent  the  inconveniences  that 
have  arisen  ? — I  have  said,  and  I  can  only  repeat  it,  that  it  is  my  decided  opinion 
that  every  thing,  as  it  respects  the  technical  management  and  conducting  of 
causes  in  court,  all  that  goes  to  regulate  or  modify  the  forms  of  process  is 
matter  for  the  court,  and  ought  to  be  left  in  the  hands  of  the  profession,  and 
16  most  decidedly  not  matter  for  legislation. 

2858.  You  have  given  your  opinion  decidedly  against  the  proposal  of  doing        * 
away  with  one  of  the  inner  houses  ? — ^Yes. 

2859.  If  the  sitting  of  the  judges  were  to  be  protracted  to  six  hours  a  day, 
and  the  session  was  prolonged  to  nine  months,  you  would  be  of  opinion  that  one 
court  would  not  be  sufficient  ? — I  said,  I  should  think  the  experiment  at  pre- 
sent dangerous ;  for,  though  we  have,  just  now,  a  certain  apparent  decrease  of 
business,  many  think  that  that  decrease  arises  from  temporary  causes,  and  until 
it  be  decided  that  it  arises  from  permanent  causes,  it  would  be  unsafe  to  legislate 
upon  the  opposite  assumption.  But  further,  the  two  divisions  are  at  present 
occupied  each,  say  three  hours  a  day,  or  between  them  about  six  hours  is  given' 
to  the  performance  of  judicial  business  in  court.  Nowj  were  one^  division  to 
to  do  the  whole  work  that  is  at  present  done  by  the  two,  and  to  do  it  no  better, 
nor  bestow  upon  the  doing  of  it  more  either  of  time  or  deliberation,  this  would 
give  to  that  division  a  sitting  of  six  hours  a  day  ;  the  prolongation  of  the  time 
of  sitting  would  work  no  improvement  whatever  in  the  mode  of  performing  the 
business ;  and  you  would  of  course  have  no  opportunity  for  the  amendment  of 
the  system  in  other  respects,  and  more  especially  no  means  of  remedying  the 
evil,  in  so  far  as  it  exists  in  the  want  of  a  proper,  full  and  deliberate  discussion 
of  the  cause.  But  if  the  union  of  the  two  divisions  would  thus  leave  you  where 
you  are,  I  think  it  necessary  to  have  the  two  divisions,  in  order  to  secure  the 
benefit  of  an  improved  system. 

2860.  You  alluded  to  its  being  possible,  if  not  probable,  that,  when  certain 
improvements  were  made,  the  business  of  the  court  not  increasing,  that  such  a 
change  might  be  advisable  as  the  reduction  of  one  of  the  divisions  ? — No ;  what 
I  said  was  this  ;  if  you  find,  after  making  all  possible  improvements  upon  the 
system  as  it  is,  that  there  is  so  much  judicial  time  unoccupied,  that  one  division, 
can  be  spared,  you  will  then  have  elements  to  act  upon  that  you  have  not  now, 
and  may  then  do  with  comparative  safety  what  would  be  at  present  a  mere  leap^ 
in  the  dark. 

2861.  What  improvement  do  you  allude  to? — That  the  inner  house  shall 
hear  as  fully  as  the  lords  ordinary  now  do  in  the  outer  house,  and  as  the  House 
of  Lords  also  do  in  the  last  resort ;  that  the  records,  which  are  very  much  made 
up  at  present  in  order  to  catch  the  minds  of  the  court  in  their  private  readings; 
shall  be  improved ;  and  that  you  shall  have  the  system  of  vivd  voce  pleading 
thoroughly  brought  into  play.  When  all  this  shall  have  been  done,  you  can  then 
ascertain  whether  the  courts  have  too  much  time ;  I  anticipate  that  they  will 
not  be  found  so  to  have  ;  indeed,  in  place  of  having  too  many  judges,  I  should 
say,  if  my  anticipations  as  to  the  extent  of  time  that  a  proper  system  of 
hearing  would  take  up  are  correct,  and  if  the  judicial  functions  were  performed 
wholly  in  court  instead  of  nine-tenths  of  the  time  and  labour  of  the  judges  being 
taken  up  out  of  court,  the  chance  is  that  you  might  require  to  have  even  more 
judges  than  at  present. 

2862.  The  returns  to  the  House  of  Commons  show  a  very  large  decrease 
of  business  flowing  into  the  Courts  of  Session  in  the  last  ten  years,  and  it  is  iu 
evidence  that  there  is  a  decrease  in  the  number  of  gentlemen  at  the  bar  and  the 
agents  before  the  court,  still  the  daily  sittings  of  the  court  and  the  yearly  session^, 
of  the  court  are  the  same ;  would  those  facts  not  induce  you  to  believe  that  fewer 
judges  could  accomplish  the  work  than  what  we  have  at  present  ? — I  can  give" 
no  other  answer  than  I  have  done ;  I  do  not  think  that  such  would  be  at  all  a 
legitimate  conclusion  to  deduce  from  those  circumstances,  some  of  which  are 
explainable  in  other  ways ;  I  think,  moreover,  tjiat  there  must  be  some  great  fal- 
lacy in  the  returns  that  have  been  made. 
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*ni«     ^  2863.  WiU  you  state  what  you  conceive  to  be  the  fisdlacies  ? — ^That  would  lead 

fkikekbt^Qmmnl    into  very  great  detail,  and  would  require  an  examination  and  analysis  of  the 
ef  SbiilaiMi*       different  returns,  for  which  I  am  not  at  this  moment  prepared. 

2864.  How  many  judges  are  there  in  the  Justiciary  Court  ? — ^There  are  seven^ 

i4.Apxa  li^i     If  yo^  include  the  Lord  Justice  General. 

2865.  He  never  sits  in  court?— The  Lord  President  has  sat  since  he  received 
that  appointment ;  hut  formerly  the  Justice  General  did  nqt  sit,  and  it  is  but 
occasionally  that  the  President  attends,  as,  for  example,  when  a  quorum  may 
not  be  made  otherwise* 

2866.  How  often  does  the  court  meet  whilst  it  sits  in  Edinburgh  ? — Its  sittings 
are  not  regular,  but  according  as  business  shall  be  brought  before  them.    There 

^  are  sittings,  generally,  bodi  before  an4  after  each  of  the  sessions  of  the  Supreme 
Civil  Court,  and  also  during  the  Christmas  recess.  These  sittings  usually  last 
for  about  a  week  ;  but  they  ccmtinue  for  such  time,  be  it  more  or  less,  as  the 
business  actually  requires.  Besides  this,  if  there  be  any  business  during  the 
session  of  the  civil  court,  the  vacant  Monday  is  given ;  and  it  has  been  latterly 
arranged  to  take  also  the  teind  Wednesday,  where  necessary,  to  meet  the  increased 
business  of  the  court,  in  order  to  clear  the  gaols  more  rapidly. 

2867.  So  that,  during  the  sittings  of  the  Court  of  Session,  the  Court  of  Justi- 
ciary sits  on  criminal  business  ? — Yes,  almost  every  Monday.  It  is  not  the  fiault 
of  the  court  if  every  Monday  is  not  given*  They  sit  or  not,  according  as  business 
is  brought  before  them.  Tlie  business  is  generally  kept  pretty  well  up.  There 
is  no  arrear. 

2868.  How  often  are  circuits  performed  in  Scotland  ? — ^Twice  in  the  year ;  in 
the  spring  and  autumn ;  there  is,  besides,  an  additional  circuit  for  Glasgow  in 
winter, 

2869.  How  many  towns  are  visited  on  those  circuits  ? — The  whole  of  Scotland 
is  divided  into  tluree  districts.  The  court  divides  itself  into  three  bodies,  and 
the  circuit  of  Scotland  is  made  by  two  judges  going  to  each  of  the  three 
districts.     In  each  of  the  districts  there  are  three  towns. 

2870.  So  that  nine  towns  are  visited  by  the  judges? — Yes. 

2871.  Do  two  judges  always  go  circuit? — ^Yes,  there  are  always  two  named; 
but,  when  the  business  is  light,  Uiey  sometimes  arrange  among  themselves  that 
one  shall  not  go  to  a  particular  circuit  town,  in  which  case  the  court  consists  of 
a  single  judge. 

2872.  Do  any  of  the  leading  counsel  go  circuit  in  Scotland? — ^None  on  the 
justiciary  circuit ;  nor  do  I  know  any  thing  to  induce  the  s^or  counsel  to  go 
circuit.  The  business  is  conducted  altogether  iuformd  pauperis ^  and  there  is  no 
circumstance  in  circuit  business  to  draw  a  bar  after  it;  Uie  circuit  courts  are 
generally  attended  by  young  men  learning  their  business. 

2873.  Are  there  any  civil  causes  upon  the  circuits  ?— No,  except  a  few  appeals 
&om  the  inferior  courts  of  the  district 

2874.  Are  not  civil  causes  tried  occasionally  when  the  judges  ane  upfm 
circuit? — ^Yes.. 

2875.  Are  not  civil  causes  when  tried  by  a  jury  in  Scotland  much  more  expen- 
sive than  the  common  mode  of  trying  causes? — No ;  at  least  if  there  was  any 
k&gth  ctf  proof  to  be  taken ;  I  should  say  the  expense  would  be  less  than  were 
the  same  proof  to  be  taken  on  commission. 

2876.  Is  proof  often  taken  on  commission? — ^No,  very  rardy,  except  in  the 
inferior  courts,  and  even  there  it  is  attended  with  considerable  expense. 

2877.  Does  not  a  commission  follow  after  the  autunmal  circuit  in  Glasgow  ta 
try  civil  causes  ? — Yes,  where  there  is  jury  business. 

2878.  Are  you  not  aware  that  judges  who  do  not  belong  to  the  Justiciary  Court 
are  sent  to  try  civil  cases  ? — Yes. 

2879.  When  this  course  is  adopted,  after  a  judge  has  been  on  the  circuit,  is  it 
not  attended  with  great  expense  to  send  another  judge  instead  of  causing  the 
judge  on  circuit  to  try  the  jury  causes  ?—  Iliere  is  nothing,  so  far  as  I  am  aware, 
tocreate  any  additional  expense,  unless  it  bea  separate  allowance  for  the  expenses 
of  the  judges. 

2880.  And  the  expenses  of  the  officers  of  the  court  who  attend  them  ? — ^Yes. 

2881.  T)T.Lu$hmgton.}  The  officers  of  the  Jury  Civil  Court  must  equally  go 
onetime  as  the  other? — Yes. 

2882.  Could  not  you  unite  the  duties  oi  the  derks  in  the  civil  causes  with 
the  duties. c^  the  clerks  in  the  justiciary  causes,  so  as  to  save  the  expense  of 
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Ihe  two  s^arate  bodies  on  the  circuit  ?— ^Not  acoovditig  to  the  present  cbn^tUu-  'Dm 

tiOQ  of  the  courts.  Solicitor-QM^id 

2883.  Mr.  Wallace.]  You  have  stated  the  jury  trial  in  Scotland  to  be  not  retf  ofScotkud, 

popular? — ^It  is  not  dd  popukff  as  was  brig^imily  etpected.    There  are  dffibri^nt  .    . 

causes  that  have  tended  to  diminish  its  popukrity ;  but  I  do  not  think  that  these  H  ApiH  in^. 
duffieiently  account  for  the  extent  to  which  it  is  unpopidar. 

*  ^884.  In  your  particular  department,  you  have  a  constant  and  excellent  oppor- 
tunity of  observing  the  conduct  of  jury  trials  in  criminal  cases? — Yes. 

3S8^«  Can  you  account  for  why  a  criminal  trials  with  the  aid  of  Juries,  is  so 
universally  popular  in  Scotland^  whilst  in  ciyil  causei^  it  is  truly  said  to  be  so 
universally  unpopular  ?— In  the  criminal  courts  it  is  not  necessary  that  the 
ma^hiner^  should  work  so  finely  as  in  the  civil  courts;  aU  the  leanings  are 
on  one  sicle,  in  ^vour  of  the  prisoner;  there  is  no  inducement  even  for  the 
public  prosecutor,  who  perfonns  a  sort  of  quasi  judicial  function,  to  press  mat^ 
ters,  as  it  would  Ibe  the  duty  of  the  counsd  for  a  private  party  in  a  civil  question 
to  do ;  there  is  not  the  same  collision  of  adverse  interests ; — and  of  course  all 
works  more  smoothly,  and,  by  a  natural  consequence,  less  anxiously  and  less 
expenaivdv*  The  greater  unpopularity  of  the  jury  court  may  in  part  also  be 
owing  to  this, — that  the  expense,  which  used  to  be  dribbleted  out,  in  small  sumSi 
and  from  time  to  time,  now  comes  upon  the  party  all  at  once :  then  there  is  tb^ 
disappointment  caused  by  witnesses  brought  up  and  not  rendered  available,  while 
their  expenses  are  still  to  be  paid ;  to  say  nothing  of  the  system  itself  not  operating 
according  to  the  feelings,  it  may  be  the  prejudices,  of  our  countrymen,  in  the 
constant  attempt  made  by  counsel  to  have  the  advantage  of  a  reply,  which  ofbw 
leads  the  defender's  counsel  to  sacrifice  evidence  that  the  defender  himself  tliinks 
of  the  utmost  importance,  &c.  &c. 

2886.  Are  not  jury  trials  in  civil  causes  very  frequently  compromised  just 
immediately  before  tnal,  after  all  the  expense  has  been  incurred  ? — I  should^^not 
say  immediately  before  triaL  There  have  been  cases  compromised  immediately 
before  trial,  but  many  more  have  been  compromised  before  they  have  come 
to  that  stage  at  which  the  preparation  for  trial  takes  place,  and  veiy  naturally  so, 
because,  when  the  matter  comes  to  be  compressed  into  an  issuable  form,  the  party 
is  led  to  see  how  £ar  the  case  can  be  supported  by  evidence ;  and  the  weakness  of 
his  own  side,  as  well  as  the  strength  of  the  other,  is  freouently  in  this  way  so 
conclusively  brought  out,  as  to  mak^  it  desperate  to  go  nurther* 

2887.  Is  it  to  be  inferred,  from  the  court  sitting  so  much  more  frequfotiy  ia 
^diid^ur^  than  it  does  on  circuit,  that  the  persons  accosed  of  erhuM  have  to 
remain  a  much  shorter  tiioe  m  prison  before  trial  than  they  do  in  the  coinuby  ? 
— ^There  must  be  some  misai^preheosion ;  there  are  not  many  caaes  brought  up 
to  be  tried  before  the  high  court  which  oug^t  to  have  been  tried  on  circuit 

2888.  Are  not  offenders  within  the  jurisdiction  of  the  high  court,  when 
mtting  in  Edinbur^,  less  liable  to  a  long  imprisonment  than  those  in  the  country, 
in  consequence  of  the  frequent  sitting  of  ibe  Justiciary  Court  ? — ^Yes,  they  «». 
in  many  cases ;  but  in  Glasgow^  which  is  the  other  heavy  district^  the  winter 
circuit  gives  a  great  rehef. 

3869.  Is  not  the  practice  becoming  mudi  more  common,  to  make  ever 
offenders  to  be  tried  by  the  «Aieriffs'  juries,  than  it  used  to  be  f— l%ere has  beena 
^eat  increase  of  crimhial  procedure  all  over  the  country ;  there  are  a  great  many 
more  cases  tried  by  the  ^eriff,  as  well  as  a  great  many  more  both  by  the  Circuit 
Ooorte  and  High  Court  of  Justiciary.  -  A  comparison  x^f  ^be  tables  given  in  the 
Ath  Report  of  the  Commissionerg  on  the  Courts  <^  Jiistice  in  Scotland,  which  wag 
ordered  by  the  House  oi  Commons  to  be  printed  2§th  January  1819,  with  the 
tables  of  criminal  offenders,  prepared  and  ordered  to  be  printed  by  order  of  the 
House,  for  the  years  1836,  1837  and  1638,  will  show  how  vwy  nqp^  andlu)w 
constantlyprogressive  this  mcrease  has  been. 

fiftgo.  What  may  be  thie  age  of  the  y<mngest  criminals  who  sore  tried  by  (he 
JuflticjieryCourt  7 — I  have  Men  them  very  ydung ;  I  am  fiot  ppq;>ared  just  totsfi 
you  at  present 

9891.  About? — I  have  «eeii  them  transported  as  youne  as  14 ;  but  this  hap- 
pens chiefly  in  the  case  of  halnt  and  repute  thieves  who  nave  been  often  befcH:^ 
amvicted  of  theft  in  ibe  PoUce,  and  Burgh,  and  Sheriffs'  Courts;  and  behig 
proved  to  be  ijuite  incorrigible,  the  continued  periods  of  imprisonment  working 
no  remedy,  there  is  no  other  mode  but  to  send  tiiem  abroad ;  mider  the  tecetA 
statute  for  improving  the  prisons  in  Scotland,  means  will  be  afforded  for  intro^ 
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The-  ducing  a  more  effective  system  of  prisoa  discipline,  and  it  may  then  be  tried 

Solicitor-General   j^q^  f^j.  ^  longer  term  of  imprisonment  may  not  to  some  extent  be  employed,  as 
^  a  secondary  punishment,  to  (Supersede  transportation. 

11 A  r  1 18  o  2892.  Will  you  state  what  distinction  there  is  between  the  alleged  crimes  of 

^  *     those  who  are  tried  before  the  justiciary  and  those  who  are  tried  before  the 

sheriffs? — It  is  the  lighter  class  of  cases  that  are  sent  to  the  sheriff;  no  capital 

case  is  ever  so  tried,  though  there  are  cases  which  legally  might  infer  capital 

punishment  unless  restricted. 

2893.  Is  not  the  restriction  of  punishment  left  to  your  department  ? — It  lies 
altogether  with  the  public  prosecutor ;  but  not  as  a  matter  of  arbitrary  discre- 
tion ;  the  cases  in  which  there  should  be  restriction  are  as  thoroughly  under- 
stood and  settled  in  practice  as  any  thing  in  the  law. 

2894.  I  find,  that  in  the  two  counties  with  which  I  am  connected,  at  the  last 
assizes  at  Glasgow,  eight  persons  were  left  over  for  trial  by  the  sheriff;  I  have 
got  their  names  and  offences  before  me ;  two  were  accused  of  thefts ;  one  of 
theft  and  reset  of  theft ;  t\yo  of  theft,  being  habit  and  repute  thieves ;  one  of 
assault ;  one  of  rioting  and  assault,  and  one  of  theft  by  means  of  housebreaking ; 
now,  I  wish  to  know  if  those  are  not  the  most  common  criminal  cases  that  come 
before  the  justiciary  ? — Most  of  them  are  ;  I  do  not  know  the  circumstances  of 
the  cases  referred  to,  and  of  course  am  not  able  to  explain  the  grounds  upon 
which  they  were  handed  over  to  the  sheriff. 

2895.  Is  there  not  a  large  proportion  of  all  the  offenders  before  the  criminal 
courts  of  Scotland  who  plead  guilty  ?— There  are  many  who  plead  guilty ;  and 
the  more  perfectly  the  system  is  administered,  the  more  will  there  be  of  those 
pleas. 

2896.  Are  not  those  pleas  of  "  guilty"  one  of  the  consequences  of  the  court 
sitting  so  short  a  time,  except  in  the  town  of  Glasgow  ? — ^No ;  there  is  no  dis- 
tinction in  this  respect  between  one  set  of  circuit  towns  and  another. 

2897.  Does  not  this  mode  of  pleading  give  longer  time  to  the  judges  upon 
circuit,  and  leave  them  more  time  than  they  used  to  have  ? — No  ;  the  time  of 
the  judges  is  more  taken  up  than  it  used  to  be. 

2898.  The  judges  are  longer  upon  the  circuit? — Yes;  the  Glasgow  circuit, 
that  used  formerly  to  rise  sometimes  on  the  1st  day,  has  latterly  been  obliged 
to  6et  frequently  till  the  7th,  and  even  the  9th  or  the  10th  day. 

2899.  In  other  towns  ?— The  judges  must  by  statute  remain  at  least  three 
days  if  there  be  business ;  at  Aberdeen  and  Perth  it  has  been  found  sometimes 
necessary  to  take  a  fourth  day. 

2900.  So  that  the  time  of  the  judges  is  more  upon  circuit  than  it  used  to  be, 
independent  of  Glasgow  ? — Yes,  I  think  it  is  so  generally. 

2901.  It  is  in  the  power  of  the  Lord  Advocates  deputies  to  restrict  the  pun- 
ishment upon  any  specific  crime,  provided  it  is  not  one  of  great  aggravation  ? — 
The  advocate-depute  has  no  power  of  restriction  but  in  capital  cases, — and  even 
in  these,  except  to  the  effect  of  removing  the  capital  pain,  he  has  no  power  what- 
ever over  the  punishment ;  every  thing  but  the  capital  punishment  is  in  the  handa 
of  the  court. 

2902.  Has  the  depute  advocate  no  power  of  that  kind  ? — No. 

2903.  In  diminishing  the  number  of  trials,  what  powers  have  the  depute  ad- 
vocates on  circuits  of  making  them  over  to  the  sheriff,  for  instance  ? — None 
whatever  ;  he  must  try  all  his  causes,  unless  for  some  good  reason  he  can  jus- 
tify the  leaving  them  over.  The  absence  of  a  necessary  witness,  the  expira- 
tion of  the  time  allowed  for  a  particular  circuit  town,  and  the  necessity  of  pro- 
ceeding on  to  another  before  the  business  is  wholly  exhausted,  &c.,  &c.,  may 
render  it  occasionally  necessary  to  leave  one  or  more  remanets.  In  such  cases, 
to  prevent  an  undue  prolongation  of  thfe  accused's  imprisonment  before  trial,  it 
is  not  unusual  to  send  causes  for  trial  to  the  sheriff  which  it  was  intended  to 
try  and  which  would  otherwise  have  been  tried  in  justiciary. 

2904.  The  judges  do  not  make  the  gaol  delivery,  but  leave  such  offenders  for 
trial  as  they  cannot  overtake  ?— Yes ;  but  there  is  not  much  of  that ;  it  very  sel- 
dom happens. 

2905.  Is  all  the  duty  put  upon  the  sheriffs  that  can  be  at  present  under  the 
administration  of  the  Lord  Advocate's  office,  to  give  them  as  many  offenders  to 
try  by  a  jury  as  they  can  get  through  ? — Yes ;  all  parties,  indeed,  have  an 
interest  to  throw  as  much  upon  the  sheriff  as  can  be  done  with  propriety  ;  the 
advocate-depute  to  relieve  himself  of  labour,  and  the  magistrates  to  get  their 
gaols  free. 
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2906.  The  sheriffs  have  not  the  power  to  award  the  punishment  of  transporta-  The 

^H  ? No.  S<»licitor-General 

2907.  Then,  any  offender  whose  alleged  crime  does  not  entitle  him  to  suffer       ^  Scotlan  . 
transportation  may  be  made  over  for  trial  by  the  sheriff? — He  may.  ^   .^  ^g 

2908.  Is  this  ail  judged  of  by  the  law  officer  ? — ^Yes. 

2909.  By  the  Lord  Advocate  when  in  Scotland,  and  yourself  in  his  absence  ? 
— By  the  advocate-depute  most  usually  ;  of  course  under  the  superintendence 
and  control  of  the  Lord  Advocate  or  Solicitor-General 

2910.  Would  it  not  be  a  very  great  advantage  to  our  criminal  jurisprudence  if 
the  sheriffs  had  the  power  of  transportation  conferred  upon  them,  so  that  they 
might  without  delay  bring  persons  to  trial,  and  so  save  a  great  portion  of  the  time 
they  are  kept  in  gaol  previously  to  trial  ? — I  do  not  know  that  the  Sheriffs* 
Courts  at  present  possess  sufficiently  the  confidence  of  the  country  to  make  that 
desirable,  and  the  sheriffs  would  scarcely  like,  I  thinks  to  have  so  heavy  a 
responsibility  thrown  upon  them. 

2911.  Are  not  those  trials,  like  what  I  have  referred  to  in  the  counties  of 
Lanark  and  Renfrew,  thrown  upon  the  sheriff's  substitute  ?— Yes,  it  must  be  so 
sometimes,  in  the  absence  of  his  principal,  in  order  to  despatch  the  business. 

2912.  Has  there  any  complaint  reached  your  office  of  the  inefficiency  of 
^henffis,  or  sheriffs-depute,  for  criminal  trials  ?— Nonfe. 
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RE1H)RT  of  the  Judges  of  Court  of  Session  to  the  House  of  Lords,  27  February  1810.  Report  of  Judges  of 
(Referred  to  by  Mr.  WilUam  Alexander,  W.S.,  in  the  Minutes  of  Evidence  Hou^  o^fS^?  ^ 

of  26  March  1840.)  27  Feb.  1827.  ' 


Report  of  the  Lords  of  Couwcjil  and  Session  in  Scotland,  most  humbly  offered  in 
answertoanOrder  of  the  Right  honourable  the  Lords  Spiritual  and  Temporal,  in 
Parliament  assembled. 

The  following  order,  having  been  received  by  the  judges  in  Scotland  at  the  close  of  the 
summer  session,  in  July  1808,  was  recorded  in  their  bool^ : — 

''  Die  Martis,  28  Junii  1808. 

''Ordered  by  the  Lords  Spiritual  and  Temporal,  in  Parliament  assembled.  That  the 
lords  of  session  do  prepare  and  submit  to  this  House  copies  of  all  acts  of  sederunt  now  in 
force,  distinguishing  those  which,  strictly  speaking,  are  rules  of  court,  and  prescribe  forms 
of  proceeding,  from  those  that  explain  or  in  any  way  affect  the  law  of  the  land.'* 

As  it  became  necessary  to  adjourn  the  further  consideration  of  this  order  till  a  subsequent 
meeting  of  the  court  after  the  autumn  vacation,  the  then  lord  president,  at  the  desire  of 
die  other  judges,  undertook  the  business  of  preparing  materials  for  making  the  report ;  but 
his  lordship  soon  after  retired  from  the  office ;  rm  the  attention  of  t£e  judges  having 
since  been  occupied  by  the  important  alterations  made  on  the  constitution  of  the  court, 
and  the  amuigements  which  were  thereby  made  necessary,  beiges  the  labour  of  bringing  up 
the  ordinary  business  of  the  (unut,  which  had  fallen  ^preatly  in  anrear,  it  was  not  in  Uieir 
power  till  very  lately  to  resume  consideration  of  the  order  from  the.  House  of  Lords ;  and 
they  now  humbly  make  their  report  in  obedience  thereto  as  follows : 

The  acts  of  sederunt  of  the  Court  of  Session,  under  which  name  is  comprehended  every 
act,  regulation  or  proceeding  which  the  court  has  appointed  to  be  recorded  in  the  books  of 
sederunt,  have  been  gradually  accumulating  for  the  space  of  near  three  centuries,  since  the 
first  institution  of  the  court  in  1582,  and  are  now  very  numerous.  In  1790  a  compilation  of 
the  whole  was  made  out  from  the  original  record  by  Mr.  William  Pait,  a  member  of  the 
Faeultjr  of  Advocates, under  the  authonty  of  the  court,  and  published,  in  one  volume,  in  folio, 
containing  644  pages.  This  printed  volume  we  believe  to  contain  an  accurate  and 
authentic  copy  of  the  whole  acts  of  sederunt,  so  far  as  it  goes,  and  as  such  it  is  ouoted 
and  referred  to  in  the  daily  practice  of  the  court.  The  only  defects  of  it,  so  &r  as  we  know, 
are  what  arose  from  the  imperfect  state  of  the  record  at  th«  time  of  publicatioii.  The  books 
of  sederunt  for  the  first  20  years  afler  the  institution  of  the  court  had  k>n^  ago  disappeared, 
and  were  supposed  to  be  lost.  But  we  understand  that  this  part  of  the  record  has  been 
latetv  discovered  in  the  General  Register  House;  and  that  steps  have  been  taken,  by  order 
of  the  lord  clerk  register,  for  making  out  a  correct  copy  thereof,  which,  from  the  bad  con- 
dition of  the  manuscript,  is  stated  to  be  a  work  of  considerable  difficulty.  Another  volume 
of  the  record  was  and  still  is  wanting,  containing  the  acts  of  sederunt  from  19  June  1605  to 
2  November  1626.  During  this  period  we  know  that  several  acts  of  sederunt  were  made, 
particularly  one  of  great  importance  with  regard  to  dyvours  and  bankrupts,  which  was  after- 
wards confirmed  by  the  Parliament  of  Scotland,  '^  as  a  necessary  and  profitable  law  f  and 
which,  accordingly,  appears  verbatim  in  our  statute  book.  There  are  also  copies  extant 
of  other  acts  of  sederunt  at  this  time,  which  however,  in  our  opinion,  cannot  be  relied  upon 
as  absolutely  accurate  and  authentic. 

By  the  above  order,  which  it  is  our  inclination  as  well  as  our  duty  to  comply  with  in  the 
fbllest  manner,  so  far  as  lies  within  our  power,  we  are  required  "to  prepare  and  transmit  to 
the  House  of  Lords  copies  of  all  acts  01  sederunt  now  in  force.'*  The  import  of  which  we 
conceive  to  be,  that  we  shall  prepare  and  transmit  copies  of  the  whole  acts  of  sederunt 
which  have  been  made  since  the  institution  of  the  court,  excepting  only  those  particular  acts 
which  have  ceased  to  be  in  force  by  bein^  repealed  or  otherwise.  The  first  and  most  essential 
part,  therefore,  of  the  duty  laid  upon  us  is  to  examine  attentively  the  whole  acts  of  sederunt 
from  first  to  last,  and  to  ascertain  with  precision  what  particular  acts,  or  parts  thereof,  have 
been  repealed,  altered  or  abrogated  by  disuse.  And  with  regard  to  this  part  of  the  business 
we  beg  leave  to  represent,  1st,  That  when  successive  acts  of  sederunt  have  been  made  by  the 
court  with  respect  to  the  same  or  similar  subjects  (which  has  happened  very  frequently),  it 
has  not  been  tiie  practice  of  the  court  to  insert  in  the  new  act  any  express  repeal  of  the 
former  acts,  which  were  thereby  meant  to  be  altered,  in  whole  or  in  part;  so  that,  in  order  to" 
distinguish  accurately  betwixt  the  acts  of  sederunt  which  are  now  in  force,  and  those  which 
have  ceased  to  be  in  force,  in  whole  or  in  part,  it  would  be  necessary  to  examine  every  one 
act  of  sederunt,  and  to  compare  it  with  all  the  prior  acts,  in  order  to  determine  how  far  ihe 
regulations  of  liie  one  are,  in  whole  or  in  part,  inconsistent  with  all  the  prior  ones  relative  to 
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the  same  object;  and  ivbat  adds  to  the  difficulty  of  such  an  examination  is^  that  the  acts 
'  of  sederunt  frequently  contain  regulations  and  orders  with  respect  to  matters  which  HaVe 
very  Httlp  connexion  with  one  another;  so  that  even  the  examining  and  coi|iparihg  of  all  the 
'ticts^-f elating  to  one  matter  would  not  answer  the  purpose.  In  order  to  attain  to  perfect 
kccuracy,  it  would  be  necessary  to  examine  everv  one  act  tfiroughali  its  different  regulations, 
'  liumerous  as  they  ars  to  compare  it  with  all  tne  other  acts,  and  to  consider  its  operation 
iiJ)on  such  as  are  pricr  in  date,  and  how  far  the  one  is  inconsistent  with  the  other,  so  as  to 
have  the  effect  of  a  virtual  repeal  or  alteration  thereof ;  and  this,  we  are  satisfied,  would  be 
a  work  of  much  more  time  and  labour  than  it  is  possible  for  the  judges  of  this  court  to 
accomplish  consistently  with  the  execution  of  their  important  duty  as  judges. 

idly.  We  must   further  observe  that  by  the  law  of  Scotland  even  Acts  of  Parliament 

before  the  Union  were  held  to  lose  their  force  by  distue,  without  any  express  repeal,  or  to  go 

,.  into  desuetude,  as  it  was  termed ;  and  the  same  is  still  understood  to  be  the  case  with  regard 

.  to  the  acts  of  sederunt;  so  that  besides  an  examination  of  the  whole  acts  of  sederunt  in  the 

.,  books  of  sedei-unt,  in  order  to  fulfil  the  order  of  the  House  of  liords,  it  would  be  necessary  to 

enter  upon  an  extensive  investigation  with  respect  to  the  practice  for  many  years  past, 

through  all  the  different  departments  of  business  belonging  to  the  court,  in  order  to  ascertain 

what  acts  of  sederunt  or  parts  thereof  were  in  desuetude,  and  in  that  way  had  ceased  to  be 

regulations  in  force.    We  know  that  in  deciding  causes  which  turn  upon  the  construction  of 

our  statute  law,  it  is  sometimes  a  matter  of  considerable  difficulty  to  determine  whether  a 

particular  Act  of  the  Parliament  of  Scotland  has  or  has  not  gone  into  desuetude.     Bntwere 

we  required  to  make  a  general  report  upon  the  statute  book  of  Scotland,  and  to  distinguish 

every  one  law  which  is  in  desuetude  from  those  which  are  riot,  we  shbuld  find  ounTelves 

nearly  as  much  at  a  loss  how  to  make  our  report  as  in  the  present  case. 

The  order  further  requires  us  to  distinguish  those  acts  of  sederunt  '^  which,  strictly 
speaking,  are  rules  of  court,  and  prescribe  Jorms  of  proceeding,  from  those  that  explain  or 
in  any  way  affect  the  law  of  the  land." 

The  acts  of  sederunt  which  come  under  this  last  description  appear  to  be  of  two  different 
kiiKls ;  1st,  Acts  which  either  have  altered  or  made  additions  to  the  law  of  Scotland  existing 
at  the  time,  which  was  the  proper  province  of  the  legislature ;  and,  2d,  Those  which  were 
explanatory  of  what  the  judges  considered  to  be  the  law,  and  which  were  appointed  to  be 
recorded  in  the  books  of  sederunt  by  way  of  notification  to  the  lieges. 

With  regard  to  acts  of  this  first  class,  we  observe  that  a  practice  at  one  time  prevailed, 
that  when  any  act  affecting  the  general  law  was  made  by  the  Court  of  Session,  sucn  act  was 
aAerwards  taken  under  consideration  of  the  legislature,  and,  if  approved  of,  was  ratified  by 
an  Act  of  Parliament.  Thus  we  find  in  our  statute-book  the  following  Acts  of  the  Scots 
Pariiament,  proceeding  upon  and  confirming  acts  of  sederunt  which  ha^  previously  passed 
tfaroQgh  the  Court  of  Sesw)n:  Act  1659,  cap.  76,  intituled,  **  For  punishment  of  persons 
that  contemnently  remains  rebels,  and  at  the  King's  bom.''  Act  1 694,  cap.  188,  intituled,  **  An 
Act  anent  slaughter  and  trouble  made  by  parties  in  pursuit  of  their  actions."  And  Act 
1691,  cap.  18,  a  ratification  of  the  Acts  of  the  Lords  of  Council  and  Session  made  in  July 
(1618),  against  unlawful  dispositions  and  alienations  made  by  dyvours  and  bankrupts*  But 
the  acts  of  sederunt  which  are  referred  to  in  the  above  Acts  of  Parliament,  and  which  are 
thereby  confirmed,  from  the  imperfect  state  of  our  records,  are  not  to  be  found  in  any  of  the 
books  of  sederunt  which  are  in  the  hands  of  the  proper  officer  of  court. 

But  there  are  other  acts  belonging  to  the  above  class,  and  which,  in  our  opinion,  required 
the  authority  of  the  legislature  in  order  to  give  them  force,  which,  so  far  as  we  know,  never 
were  confirmed  by  Parliament.  Of  this  nature  is  an  act  of  sederunt,, bearing  date  28  Fe- 
bruary 1662,  intituled,  "  Act  anent  executors  creditors,"  which  certainly  made  a  considerable 
alteration  upon  the  common  law  of  Scotland,  by  introducing  a  more  fair  and  equal  mode 
of  attaching  the  moveable  or  personal  estate  of  a  person  deceased,  which  formerly  stood 
U|X)n  a  very  imperfect  footing,  and  was  much  complained  of;  and,  accordingly,  although 
this  act  never  was  ratified  bjr  Parliament,  it  has  been  universally  followed  out  in  practice 
by  every  court  of  law  in  this  country,  and  has  long  been  considered  as  a  part  of  the 
established  law  of  Scotland. 

To  this  class  also  belong  two  acts  of  sederunt,  by  which  the  Court  of  Session  attempted 
in  vain  to  remedy  the  imperfection  of  the  common  law  of  Scotland  with  respect  to  bank- 
i-uptcy,the  rules  of  which  were  so  imperfect  as  to  put  it  in  the  power  of  a  creditor  who  lived 
in  the  neighbourhood,  or  who  was  anywise  connected  with  the  bankrupt,  to  secure  to  him- 
self a  preference  upon  the  funds,  by  using  the  form  of  legal  diligence  to  the  exclusion  of  all 
the  other  creditors  who  had  not  the  same  advantage.  One  of  these  acts  bears  date  29  July 
1735,  intituled.  "Act  for  the  security  of  creditors  and  better  management  of  the  estates  of 
bankrupts  and  others;"  and  the  other  is  dated  10  August  1754,  "  Act  of  Sederunt  anent 
poindings  and  arrestments:"  both  these  Acts  vvrere  temporary,  being  declared  to  endure 
only  I'pr  three  years,  and  they  never  were  renewed,  which  we  presume  must  have  arisen 

.frcm.  a  conviction  in  th^  jninds  of  the  judges,  who  then  sat  in  tbe^co^rt,, that -these  acts 
were  beyond  their  powers,  and  related  to  matters  which  properlybelonged  to  the  legislature. 
And  accordingly,  at  a  subsequent  period,  the  evils  which  ihp  court  had  attempted  to  remedy 
drew  the  attention , of  the  legislature,  and  were  remedied  by  the  Act  12  Geo.  3^  cap.  72, 
iniiluled,  ''^Ah  Act  for  rendering  the  payment  of  the  ^creditors  pf  insolvent  debtors  more 
e<m^apd  expeditious,  &c.  in  that  part  of  Great  Britain  called  Scotland  ;"  and  by  succesi^we 
statute^  afterwards  euACte^,  whicji  poiv  conipojje; .the  i»y stem  of  bankrupt  law  in  Scotlwd. 
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The  other  class  which  we  have  mentioned  above  is  that  of  acts  of  sedemnt,  whicb^ 
although  they  touch  upon  general  matters  of  law,  may  be  considered  merely  as  expressing 
the  opinion  of  the  court  with  respect  to  some  article  or  branch  of  the  law  existing  at  the 
time.  And  of  this  kind,  the  one  which  seems  to  merit  most  attention  is  an  act  of  sederunt, 
bearing  date  14  December  1756,  intituled,  '^Act  of  Sederunt  anent  removing.^'  Besides 
some  rec(ulations  conceminj^  the  form  of  procedure  in  actions  of  removing,  this  act  contains 
also  some  matters  respecting  the  general  law  concerning  leases  ana  removings.  But 
whether  these  are  not  warranted  by  the  principles  of  law  previously  acknowledged,  and  by 
a  series  of  precedents  and  decisions  of  the  court,  appears  to  us  at  least  a  very  questionable 
point ;  and  that  being  the  case,  we  do  not  coi^sider  it  to  be  requisite  or  proper  to  make  a 
more  particular  report  upon  this  subject,  as  this  could  not  be  done  without  our  forming  and 
delivering  our  opinion  upon  some  very  general  and  difficult  questions  of  the  law  of  Scot- 
land, which  we  presume  it  was  not  meant  that  we  should  attempt  to  do,  without  having  any 
particular  case  before  us,  and  without  the  advantage  of  having  the  case  discussed,  and  the 
precedents  and  authorities  upon  the  subject  brought  under  our  review,  by  the  pleadings  x>f 
counsel,  as  in  ordinary  causes.  But  we  know  that  the  law,  as  laid  down  or  explained  by 
this  act,  has  been  found  by  experience  to  be  of  considerable  service  to  the  countiy . 

The  acts  of  sederunt  which  have  been  made  since  this  last-mentioned  act  in  1756, 
appear  to  us  to  contain  only  such  regulations  as  were  within  the  power  conferred  upon  the 
eourt  by  its  original  constitution,  or  were  authorized  by  statute. 

We  cannot  conclude  this  report  without  expressing  how  much  we  are  sensible  of  its 
imperfection,  and  that  it  has  not  fulfilled  the  precise  terms  of  the  order  received  by  us  so 
completely  as  it  was  our  earnest  inclination  to  ao.  But  we  have  endeavoured  to  assign  the 
reasons  or  that  imperfection ;  and  we  trust  that  these  will  be  considered  with  indulgence  by 
the  most  Honourable  House,  and  received  as  a  I'easonable  apology  on  our  part. 


Appendix  (A.) 

STATEMENT,  showing  that  the  Business  of  the  Court  of  Session  has  been  rapidly             Appendix  (A.) 
decreasing  since  the  Year  1794,  the  Date  of  the  first  Return  to  be  relied  on.  — 

L— Outer  House.  Q!t'i2^.'  '^' 

By  an  official  return  laid  before  Parliament,  and  printed  in  a  Parliamentary  Report 
(No.  241)  of  1824,  p.  235,  it  appears  that  there  were  enrolled  in  the  outer  house  printed 
Rolls  of  the  Court  ot  Session  for  the  first  time,  during  the  30  years  1794-1 823, 73,672  causes, 
being  on  an  average  2,455  causes  per  annum ;  but  in  the  first  five  years  of  that  period,  the 
average  number  was  2,607 ;  in  the  last  five  years  of  the  period  2,245,  being  a  loss  of  business 
in  the  outer  house,  during  the  30  years  between  1794  and  1823,  of  463,  or  about  one-seventh, 
or  14  per  cent.  In  the  year  1794,  2,789  causes  were  enrolled ;  in  1823,  only  2,124 ;  decrease 
665,  or  about  one-fourth,  or  24  per  cent.  In  Darling's  Practice  of  the  Court  of  Session, 
published  in  1832,  p.  3,  there  is  the  following  statement  as  to  the  falling  off  of  the  business 
of  the  Court :  ^*  The  business  of  the  Court  of  Session  has  diminished  rapidly  during  the  last  .  . 
40  years,  although  in  that  period  the  population  of  the  county  has  increased  at  least  one- 
half,  and  its  wealth,  and  the  number  of  transactions,  in  a  still  greater  ratio.  Thus,  the  value 
of  cottons  manufactured  at  Glasgow  40  years  ago  did  not  amount  to  a  million  a  year  ,*  now 
they  approach  six  millions.  The  rental  of  the  same  city  in  1803  was  81,000/.;  now  it  is 
383,000/.  Between  1790  and  1810,  the  linen  manufactory  in  Scotland  was  doubled  in 
extent;  in  1822,  linen  of  the  value  of  two  millions  sterling  was  exported  ;  while  in  1812, 
the  exports  of  this  article  were  worth  only  830,000/.  These  facts  shew  that  the  business  of 
the  country  has  greatly  increased ;  yet  the  cases  enrolled  in  the  outer  house  Rolls  averaged, 
for  the  four  years  preceding  1798,  2,631  annually;  for  the  four  years  previous  to  1810,  wnen 
the  fee  fund  was  imposed,  2,594 ;  for  the  four  years  after,.2,374.  This  was  an  annual  average 
deficiency  of  220  cases.  The  average  of  the  four  years  before  the  late  Judicature  Act  came 
into  operation,  5  July  1825,  was  2,143,  and  for  the  four  years  afterwards  only  1,998,  giving 
an  annual  average  of  no  less  than  791  fewer  than  the  year  ending  11  July  1794,  when  2,739 
cases  were  enrolled.  Notwithstanding  the  abolition  of  the  Commissary  and  Admiralty 
Courts,  which  occasioned  an  influx  of  business  into  the  Court  of  Session,  the  whole  number 
of  cases  enrolled  in  the  outer  house  Rolls,  in  the  year  1831,  amounted  to  only  1,956."  That 
statement  has  never  been  contradicted. 
The  causes  enrolled  in  the  outer  house  Rolls  for  the  last  four  years  are  as  follows: 


1836  -    -    .  1,770 

1837  ...  1,555 

1838  ...  1,486 

1839  -    -    -  1,558 


4)6,369 


Or  a  yearly  average  of  1,592  causes. 


Being  a  decrease  of  the  business  of  1794-8  of  1,015  causes,  or  nearly  40  per  cent,  and  on 
the  business  of  1819-23,  of  652  causes,  or  29  per  cent.  In  1794,  there  were  2,789  causes 
enrolled ;  in  1839,  1,658 ;  being  44  per  cent,  of  decrease. 

Further,  by  the  Report  above  mentioned,  p.  236,  it  appears  that  in  the  30  years  1 794-1823, 
"  the  number  of  cases  finally  decided  by  decrees  inforo/'  by  the  lords  ordmary  in  the  outer 
house,  was  43,094,  or  1,466  annually.  In  the  first  five  years  of  the  period,  the  annual  average 
number  was  1,531 ;  iu  the  last  five  years  of  the  period,  the  annual  average  number  w^s  1,424. 
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1835 

- 

- 

- 

649 

1836 

- 

• 

- 

710 

1837 

- 

- 

- 

600 

1838 

- 

- 

- 

607 

1839 

699 

3,165 

being  a  decrease  of  107  cases  annually,  or  seven  per  cent  In  the  year  1784,  there  were 
1,447  judgments  pronounced;  in  1823,  only  1,288;  shewing  a  decrease  of  159  causes,  or 

1 1  per  cent.  In  the  last  five  years,  1835-1 839,  ^*  the  number  of  final  judgments  pronounced 
in  btigated  causes,"  i*  e.  decrees  inforo,  is  as  follows : 

9  1 

^  I  Or  633  annually.  Decrease  of  final 
judgments^  as  contrasted  with  the 
five  years  1794-98,  898;  as  con- 
trasted with  1819-23,  791,  being  58 
per  cent,  on  former  peiiod,  and  52 
per  cent,  on  latter  period. 

It  may  here  be  remarked,  that  while  the  number  of  cases  coming  into  the  outer  house 
during  the  last  1 0  years  has  decreased  20  per  cent,  the  number  of  decrees  in  absence 
has  increased.  In  1832,  of  2,041  cases  inrolled,  563  were  decided  in  absence;  in  1839, 
there  was  the  same  number  of  decrees  in  absence,  out  of  1,558. 

II. — Inner  Houses. 

Messrs.  Shaw  k  Dunlop,  in  their  Reports,  notice  every  case  decided  in  the  inner  houses, 
in  which  any  thing  remarkable  occurs.  The  following  is  the  number  of  such  cases  decided 
in  the  inner  houses  at  two  periods,  as  appears  fix)m  their  Reports.     From  12  May  1821  to 

12  May  1825,  being  four  years,  1,804  causes  or  451  annually  ;  from  13  November  1832  to 
19  November  1835,  being  the  last  three  years  in  which  Mr.  Shaw  was  connected  with  these 
Reports,  the  total  number  is  1,150,  383  annually, a  decrease  of  68  annually,  or  15  percent 
These  Reports  are  still  continued  by  Mr.  Dunlop,  on  the  same  principle;  and  from 
November  1837  to  November  1838,  tl>e  number  is  279  ;  from  November  1838  to  1839,  293; 
showing  a  decrease  of  business,  as  compared  with  1821-25,  of  37  per  cent.  The  inner 
houses'  business  must  go  on  diminishing ;  for  the  principal  and  most  important  part  of  it 
is  derived  from  the  outer  house;  and  it  has  been  shown  that  the  business  of  the  outer 
hpuse  has  fallen  off  greatly.  Accordingly,  it  appears  from  the  annual  returns,  that, 
including  cases  decided  by  jury  trial,  there  were  524  final  decisions  pronounced  in  the 
year  1831,  and  there  were  only  321  in  1839,  a  decrease  of  39  per  cent,  of  inner-house 
business  in  eight  years  only.  These  are  the  first  and  last  years  of  the  returns  ordered 
under  the  statute  of  1  Will.  4,  c.  69. 

Looking  at  the  matter  prenerally,  it  is  impossible  to  dispute  that  the  business  of  the  court 
has  fidlen  off  one-third  within  the  last  quarter  of  a  century. 


Appendix  (B.) 
(Evid.,  p.  75,  Q.  931). 

RETURN  of  tba  Number  of  Causes  iMthuted  and  dedded  in  the  Coo»  of  Sbssiov  in  Scottajtdy  between  tlie  1st  day  of  Jannarj  183S  and  tbt 
1st  day  ctf  Jamiary  lS40*y~showinf  the  Ntunbcr  of  Caaset  nmiy  fat  Jadgnient,  bat  not  dinpoeed  of  at  the  last  of  thrse  Datea. 

OUTER     HOUSE. 


Namfi  of  Lords  Ordinary. 


Number  of 
Causes  for  the 

nrst  tmse 
enrolled  bcfora 

each 
Lord  Ordinary. 


Lord  Fullcrton,  from  1  January  to  13  May 
Lord  Monereiff  *  -  >  '  - 
Lard  Jentrey  •  -  •  -  * 
Lord  Cochbum  -  -  -  -  - 
Lord  Cuninghamc  .  .  -  • 
l,«rd  Murray,  from  20  Blay  .         -        - 


69 
316 
328 
331 
513 
117 

1^68 


Number 

of  Decrees  ii 

Absence* 


Number  of 

final  Judgments 

pronounced 

in  Litigated 


^      563 


52 

82 

224 

124 

161 

56 


Number  of  Causes 

ready  for  Debat«,  but  not 

beard,  with  the  Date  when  the 

First  of  these  Causes  was 

first  enrolled  in  the 

Debate  RolL 


41 
82 
3 
16 
10 

161 


None        - 
1  June  1S39     - 
12  March  1830  - 

18  December  1839 
27  November  1839 

19  November  1839 


None. 

14 
Nona. 

2 
7 

24 


Number 
of  Causes  at 

ATiaandum. 


ObsenrationB. 


INNER    HOUSE. 


Rrst  Division   * 
IBccond  Division 


Number  of 

reclaiming 

Notes  presented' 

jainst  Jndg< 

mentsof 

Lords  Ordinary 

in  the  course 

of  the  above 

Year. 


184 
171 
355 


Number  of  incidental 

and  summary 

applications  presented 

during  the  same  period ; 

distinguishing  those 

which  have  passed  as 

matters  of  Form  from 

such  as  have  been 
followed  by  Litigation. 


Number  of 
final  Judgments 
pronounced 
in  Litigated 
Causes  with- 
out the 
intervention 
of  a  Jury. 


rPorm  -     .  669\g. 

\Litigation  93;*"^ 

/Form  -    .  4481^^ 

\Litigation  58/°*^ 


1,168 


143 

145 

288 


Nnmher  of 

Causes  tried 

by  Jury. 


14 
19 

33 


Number  of  Causes  ready  for  Judgment, 

on  hearing  Cdunsel  or  otherwise,  with 

the  Date  when  the  first  of  such  Canaea  waa 

so  ready,  and~distingii]8hing  dMse  to 

be  tried  by  Jury  from  snch  as  are 

not  to  be  so  tried. 


{Ordinary  Actions 
Jury 

{Ordinary  Actions 
Jury        . 


48 
14 


12  Nov. 
1839. 


w 

30\,^.ri2Nov. 
9r^{    1839. 


101 


Observations. 
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ON  SUPREME  COURTS  OF  JUDICATURE  IN  SCOTLAND.  ^4S 

Appendix  (C) 

Stages  of  an  Ordinary  Action  in  the  Court  of  Session  till  the  Decision  of  tlie  Lord      Appendix  (C.) 
Ordinary  is  obtained,  showing  how  often  the  Lord  Ordinary  is  applied  to  unne-       ' 
cessarily.  Evid.,  p,  76. 

1.  Cause  enrolled  ;  summons  and  defences  given  in  to  be  read  by  Lord  Ordinary.  ^*  9^  * 

2.  Cause  called  ;  usual  order,  condescendence  and  answers. 

3.  Cause  called ;  diligence  to  one  or  other  of  the  parties  to  recover  documents  in  support 
of  the  case. 

4.  Cause  called  ;  order  to  revise  condescendence  and  answers. 
6.  Cause  called ;  order  to  re-revise  ditto. 

6.  Cause  called ;  time  prorogated  for  lodging  condescendence  and  answers. 

7.  Cause  called ;  parties  state  they  are  ready  to  close  record ;  whole  process  sent  to  judse, 
who  must  go  over  it  carefully^  to  ascertain  if  parties  have  stated  their  case  in  conformity  ^ 
with  the  Acts  of  Parliament  and  acts  of  sederunt.    This  duty,  though  laborious,  is  in 
"general  useless.     Case  often  remaius  with  judge  for  a  mouth  or  two. 

8.  Cause  called ;  parties  state  they  are  ready  to  close ;  counsel  sign  record,  and  it  is  also 
authenticated  by  Lord  Ordinary. 

9.  Cause  called ;  parties  ordered  to  debate. 

10.  Closed  record  sent  to  judge,  that  he  may  read  it  before  debate. 

11.  Debate. 

12.  Very  generally  the  process  and  notes  of  debate  taken  by  Lord  Ordinary  are  takei^ 
home  for  consideration,  after  hearing  parties  orally,  and  before  pronouncing  judgment. 

13.  Judgment  pronounced,  and  generally  accompanied  by  a  note  explaining  me  grounds 
of  the  decision. 

This  is  a  very  ordinary  case.  In  most  cases  there  are  many  more  applications  to  the 
judge  previous  to  No.  10. 

I?  such  a  decision  of  the  Lord  Ordinary  be  got  in  two  years,  and  for  60  /.  each  side,  ^ 
-although  there  may  be  only  30/.  or  40  Z.  at  stake,  it  has  been  actively  and  economically 
managed  on  the  part  of  the  agent. 

The  whole  proceedings,  up  to  No.  10,  should  be  conducted  without  application  to  the 
judge,  except  where  one  of  the  parties  will  not  go  on.  In  such  a  case,  the  judge  should 
give  the  full  costs  of  the  application  to  him,  and  enforce  their  immediate  payment.  In  the 
case  of  a  preliminary  defence,  such  as  informality  in  the  proceedings,  &c.,  as  contradistin- 
guished from  a  defence  on  the  merits,  the  applications  Nos.  1  &  2  are  necessary ;  for  if  the 
preliminary  defence  be  sustained,  the  action  is  of  course  dismissed,  without  any  litigation  on 
the  merits,  leaving  the  pursuer  to  bring  a  more  correct  action,  if  he  choo^s. 

The  expense  previous  to  No.  10  may  probably  be  40/.  each  side.  Were  the  preparation 
of  the  cause  previously  to  be  conducted  without  the  judge,  as  it  certainly  could  be,  both  : 

efficiently  and  conveniently,  a  great  part  of  his  time  would  be  saved,  and  a  final  decision 
obtained  in  one-third  of  the  time  spent  at  present,  for  the  cause  would  proceed  in  vacation 
as  well  as  in  session,  which  would  be  of  infinite  advantage  to  suitors.  When  the  time  of 
session  arrived,  the  judge  would  have  little  more  to  do  than  hear  debates.  The  preparation 
of  the  record  is  no  part  of  the  legitimate  fiinctions  of  a  judge,  but  is  the  proper  business  of 
counsel  and  agents.  The  time  has  now  come  for  relieving  the  judge  or  this  part  of  his 
fttnctions.  First  Report  Law  Commissioners  for  Scotland,  No.  295,  Session  1834,  p.  39, 
&c.  &c.  and  Evidence  of  Witnesses  in  Appendix. 


Appendix  (D.) 

Extract  from  Page  39  of  First  Report  from  Law  Commissioners  (Scotland).  Appendix  (D.) 

The  Commissioners  say,  "  But  while  we  think  that  the  superintendence  of  the  Lord  '  i^  • '  j' 

Ordinary,  in  the  adjustment  of  the  record,  cannot  at  present  be  dispensed  with  ;  and  that  Evid.,  p.  76, 
the  advantages  to  be  derived  firom  it  very  far  counterbalance  the  objections  to  which  it  is  Q.  957. 
exposed,  we  entertain  a  pretty  confident  expectation,  that  in  no  great  space  of  time  the 
mode  of  pleading  majr  be  so  improved,  ana  a  proper  and  consistent  system  so  completely 
fixed,  ana  the  necessity  of  adherence  to  it  so  firmly  impressed  upon  practitioners,  as  to 
render  it  safe  to  relieve  the  lords  ordinary  of  the  task  now  imposed  upon  them  in  the  adjust- 
ment of  the  records.  That  this  should  be  done  as  soon  as  it  can  oe  done  with  safety,  we 
are  perfectly  convinced.  But  assuming  that  some  additional  call  should  thus  be  made 
upon  the  time  of  the  lords  ordinary,  they  might,  we  think,  be  very  easily  indemnifi^  fek 
the  encroachment,  by  relieving  tliem  of  th^  duty  of  calling  their  hand-roUs,  in  so  fajr  as 
regards  the  great  proportion  of  cases  that  come  into  those  rolls.  According  to  the  preMnt 
practice,  a  considerable  portion  of  the  time  employed  in  court  bjr  each  of  the  lords  ordinary 
IS  devoted  to  the  calling  of  these  rolls,  for  the  purpose  of  disposing  of  motions  made  in  the 
preparation  of  cases.  A  great  part  of  this  time  is,  in  our  opinion,  waited  in  labour  which 
must  be  extremely  irksome  to  the  lords  ordinary,  and  which  might,  from  its  nature,  be 
equally  well  performed  by  a  clerk  or  other  proper  officer  selected  for  the  purpose.  We 
would,  therefore,  recommend  that  the  ordinaries  should  be  relieved  of  all  inotiona  to  be 
made  merely  with  the  view  of  furthering  the  preparation  of  cases ;  and  that  this  business 
should  be  conducted  before  the  clerks,  subject  always  to  an  appeal  to  the  Lord  Ordinary  ; 
but  under  such  regulations,  as  to  the  imposition  of  expenses^  as  to  check  unnecessary  and 
improper  appeals."  ___.-^___^_^___«. 
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APPENDIX  TO  REPORT  FROM  SELECT  COMMITTEE 


Appendix  (£.) 

Evid.,  p.  77, 
Q.  q66. 


Appendix  (F.) 

Evid.,  p.  131, 
Q.  1814. 


Appendix  (G.) 

Kvid.9  p.  17I9 
Q.  ao79- 


Appendix  (£•) 

Extract  from  the  Evidence  of  Patrick  Shaw,  Esq. 
^'  The  great  impediment  to  the  despatch  of  business  is  the  motion  roll.  On  this  matter 
I  refer  to  mv  answers  to  the  former  queries.  As  the  Commissioners  have  not  adopted  the 
suggestion  there  made  as  to  the  appointment  of  an  officer  who  should  devote  his  attention  to 
motions,  &c.,  I  would  propose  that  all  motions  should,  in  the  first  instance,  be  made  by  the 
agedts  before  one  of  the  principal  or  depute  clerks, — that,  if  there  be  no  appearance  after  due 
intimation,  the  motion  should  oe  granted  as  a  matter  of  course ;  but  that  il  it  be  opposed^  the 
clerk  should  either  decide  it,  or  report  to  the  Lord  Ordinary ;  that  if  he  decide  it,  that  it  shall 
be  competent,  within  a  very  limited  period,  to  bring  it  under  review  of  the  Lord  Ordinary 
by  motion,  and  that  his  decision  shall  not  be  subject  to  review  of  the  inner  house,  except  on 
payment  of  expenses,  as  in  the  case  of  preliminary  defences.  A  suggestion  to  this  effect,  I 
observe,  is  made  by  the  Commissioners,  in  their  Report  of  2d  May  1834;  and  I  am  not 
aware  of  anything  else  by  which  the  business  of  the  outer  house  can,  with  due  regard  to 
justice,  be  expedited/' — Appendix  to  Report  of  Law  Conmiissioners  (Scotland),  page  12. 


•Appendix  (F.) 

,    Extract  from  the  Speech  of  the  Right  honourable  Charles  Hope,  L(»*d  President  of 
the  Court  of  Session,  on  moving  the  Court  to  pass  Acts  of  Sederunt  for  the  better 
regulating  of  the  Forms  of  Process  in  the  Courts  of  Law  in  Scotland,  12  November 
1825. 
^^  In  regard  to  the  imier  bouse,  where  from  this  day  forward  every  judgment  becomes 
final,  the  utmost  degree  of  caution  and  deliberation  becomes  peculiarly  necessary*    There- 
fore, in  cases  of  difficulty,  even  although  we  should  be  nnanimoas,  but  still  more  when  there 
is  a  difference  of  opinion  among  ns,  I  would  iiurably  reooouBend  Ami irjSiBhQitld  not  pro- 
nounce our  interlocutor  instanter,  but  should  allow  the  cause  to  stand  over  for  a  few  days^ 
that  we  may  have  time  and  opportunity  to  reflect  on  our  own  opinions,  and  ofi  those  of  our 
brethren  who  have  differed  from  us.'* 


Appendix  (G.) 

Edinburgh,  6di  February  1840. 
At  a  Meeting  of  the  SocifiTY  of  Writers  to  Her  Majesty *s  Signet  held  this  day, 
'^  to  take  into  consideration  the  Notice  which  has  been  given  in  Parliament  not  to 
fill  up  at  present  the  vacancy  on  the  Bench  caused  by  the  resignation  of  Lord 
Gletdeey*  tne  following  Resolutions  were  moved  by  Mr.  William  Young,  seconded 
by  Mr.  Slorie,  and  unanimously  adopted : — 

t.  That  this  Society,  as  a  constituent  part  of  the  College  of  Justice,  and  as  consisting  of 
individuals  who  conduct  a  very  large  proportion  of  the  business  carried  on  before  the  Supreme 
Courts  of  Scotland^  and  who  have  therefore  the  most  ample  opportunities  of  forming  a  judg- 
ment on  such  mattei*8,  has  a  deep  interest  in  those  measures  which  affect  the  administration 
of  iustice,  and  has  from  time  to  time  been  called  on  to  express  an  opinion  on  the  numerous 
and  important  changes  which,  particularly  of  late,  have  taken  place  in  the  constitutioD  and 
forms  of  procedure  of  those  courts* 

IL  That  of  late  y^ears  a  great  variety  of  changes  have  taken  place  in  the  Supreme  Courts  of 
Scotland,  founded  in  part  upon  various  Reports  submitted  to  Parliament  by  a  Commission 
appointed  by  the  Crown  in  August  1834,  directing  certain  persons  therein  named  to  make 
a  diligent  and  full  inquiry  into  various  matters  relative  to  the  law  and  administration  of  jnafeice 
in  Scotland ;  and  in  particular, — 

1st  As  to  the  arrangement  of  judicial  business  in  the  Court  of  Session  and  othe^ 
Courts* 

2dly.  As  to  the  execution  of  the  duties  formerly  discharged  by  the  Commi^siary 
Court,  but  now  transferred  by  statute  to  tlie  Court  of  Session. 

3dly,  As  to  the  execution  of  the  duties  formerly  discharged  by  the  Adtnirtdty  Coart^ 
now  transferred  by  statute  to  the  Court  of  Session. 
f«  4tbly.  As  to  the  execution  of  the  duties  of  the  Court  of  Session  in  Scotland. 

in%  That  within  the  last  few  years  the  number  of  judges  in  the  Court  of  Session  has  beert 
diminished — the  Court  of  Exchequer  entirely  abolished,  and  the  duties  of  that  court  laid 
upon  two  of  the  judges  of  the  Court  of  Session.  That  the  Admiralty  and  Commissary  Courts 
have  also  been  abolished,  and  the  duties  previously  performed  by  the  judges  of  those  courts 
transferred  to  the  juds:es  of  the  Court  of  Session,  while  at  the  same  time  numerous  changes 
have  taken  place,  both  in  the  administration  of  the  law,  and  in  the  forms  of  procedure 
before  the  Court  of  Session. 

IV.  That  while  the  society  would  acknowledge  that  some  of  tliose  changes,  and  in  par- 
ticular those  which  have  tended  to  dinatinish  the  expense  aiMl  delay  of  litigation,  have  been 
productive  of  the  best  effects— ^still  the  frequency  and  extensive  nature  of  many  of  the 
attejrations  have  tended  to  a  considerable  extent  to  diminish  the  confidence  o(  the  -suitors  in 
^e  mpde  of  administering  justice  in  Scotland — have  occasioned  great  litigation  and  expense, 
inconsequence  of  the  numerous  questions  which  have  occurred  connected  with  the  new  and 
constantly  varying  forms  of  process — and  have  subjected  the  legal  profession  and  their 
clients  generally  to  many  and  serious  hardships. 

V.  That 
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V.  That  the  number  of  judges  for  <iarrymg  on  the  business  of  the  inner  and  outer  house, 
as  fixed  by  the  existing  statutes,  appears  to  the  society  to  be  not  more  than  is  indispensably 
necessary  for  conducting  the  business  of  the  Court  of  Session  in  an  eflScient  and  satisfactory 
iQfinnen 

'  VI.  That,  therefore,  the  proposal  of  not  supplying  the  vacancy  which  has  recently  occurred 
on  the  Bench  appears  to  the  society  not  only  to  be  contrary  to  the  existing  statutes 
recently  passed,  after  the  most  full  and  deliberate  consideration,and  calculated  again  to  unhinge 
a  system  which,  after  successive  changes,  is  only  now  coming  to  woric  its  own  settlement, " 
but  to  be  fraught  with  many  and  aerious  practical  evila;  among  which  the  following  may  be 
noticed: — 

In  the  first  place,  by  reducing  the  number  of  judges  to  twelve,  it  may  hiappen  in  those 
cases  in  which  all  the  judges  are  consulted  (of  late  of  fi*equent  occurrence),  that  there 
may  be  an  equality  of  votes,  without  any  law  to  regulate  what  id  to  'take  place  in  ^ 
such  an  event. 

adly.  If  one  of  the  present  lords  ordinary  shall  be  taken  to  the  inner  house,  the 
business  of  the  outer  house  must  be  conducted  by  four  lords  ordinary,  although  it  is 
.notorious  to  all  that  there  is  at  present  more  than  a  sufficient  amount  of  business  to 
occupy  the  five  lords  ordinary. 

3dly.  If,  on  the  other  hand,  the  lords  ordinary  shall  continue  as  at  prei^nt,  and 
the  vacancy  in  the  inner  house  remain  unsupplied,  the  suitors  in  one  division  will 
have  their  causes  decided  by  only  three  judges.  Should  any  of  the  three  be  )aid  aside 
by  illness,  the  business  of  that  division  must  either  stop,  or  one  of  the  lords  ordinary  be 
called  in  fi'om  his  duties  in  the  outer  house,  to  the  serious  interruption  of  the  business 
there.  Besides,  in  the  case  of  difference  of  oranion  among  the  three  judges,  a  decision 
by  two  to  one  would  not  ffive  satis&ction ;  and  in  reversing  a  lord  ordinary *s  judgment, 
two  to  one  of  the  inner  house  judges  would,  in  fact,  be  equivalent  to  ^n  equality  of 
votes,  which  woald  neceaaarily  opeiate  as  a  strong  temptation  to  suitors  to  appeaL 

VII.  That  it  is  of  great  importance  to  give  time  for  a  thorough  appreciation  ofjthe  many 
changes  which  have  of  late  taken  place  in  the  constitution  and  forms  of  procedui*e  in  the 
Supreme  Court  of  Scotland ;  and  with  that  view,  and  in  accordance  with  the  existing 
statutes,  the  society  would  earnestly  but  respectfully  press  upon  Government  the  importance 
and  necessity  of  immediately  filling  up  the  existing  vacancy  on  the  Bench. 

VIII.  That  copies  of  these  resolutions  be  forthwith  printed,  and  transmitted  to  the  Lord 
Chancellor,  the  Marquess  of  Normanby,  Lord  John  Ruseell,  the  Keeper  of  the  Signet,  the 

.  Lord  Advocate,  Sir  Kobert  Peel,  and  also  to  all  Members  of  both  Houses  of  Parliament 
connected  with  Scotland. 


Appendix  (H.) 

Copy  of  EXTRACTS  from  Act  of  Sedbront,  11th  January  1604.  Appendix  (H.) 

Fob  removing  of  that  impediment  of  proceeding  in  the  utter-hous,  (that  the  procurator  is  Evid.,  p,  C03, 
thair  ben,)  it  is  appointit  to  he  the  saidis  lordis,  that  thair  sal  be  fyftein  advocattis  nominat,  Q«^«t.  252-2. 
quha  sal  be  appointit  for  the  inner-hous,  and  quhatever  client  sal  haif  occasion  to  employ  ony 
of  these,  in  ony  action  to  be  decydit  in  the  utter-hous,  the  saime  client  is  heirby  willit  and 
advysit  to  provyd  himself  of  ony  uther  advocat,  not  bein^  of  the  noumer  forsaid,  that  in 
caise  the  tyme  of  the  calling  of  his  matter,  his  principal  advocat  be  in  the  inner-hous,  that 
nevertheless  the  vther  may  be  redie  to  disput  the  saime,  before  the  ordinar  in  the  uttei^hous, 
and  the  excuis,  (that  the  uther  procurator  is  thair  ben,)  sal  procure  na  delay,  but  present 
process  sal  be  grantit :  The  names  of  quhilk  fyftein  advocattis  appointit  for  the  inner-hous 
followis ;  Mr.  John  Sharp ;  Mr. Thomas  Craig ;  Mr.  William  Olipnant;  Mr.  John  Nicolsone ; 
Mr.  Alexander  King;  Mr.  John  Russell;  Mr.  Thomas  Henderson;  Mr.  James  Davidson ;  Mr. 
Robert Lintoun ;  Mr.  Richard  Spence;  Mr.  Henry  Balfour;  Mr.  John  Dempster;  Mr.  Oliver 
Colt ;  Mr.  Robert  Leirmouth ;  Mr.  Lawrence  Macgill. 

It  is  our  plesure,  for  the  better  expedition  of  justice,  that,  in  the  beginnand  of  ilk  sessione«  Evid.,  p.  3039 
the  Chancellar  and  Presedent  caus  ane  roll  be  maid  of  all  causis  to  l^  callit,  thecausis  that  Q*  2.527. 
war  eallit  and  left  aff  in  the  former  sessione  to  be  first  in  the  roll,  the  rest  to  be  takin  in  as 
thay  are  gevin,  ather  be  the  parties  or  thair  procurators,  and  to  be  added  to  the  said  roll,  and 
that  na  caus  quhilk  is  ains  callit  be  put  out  (]uhil  it  be  put  to  some  end,  and  if  ony  cans  is 
left  at  the  ane  day,  that  the  same  be  preceislie  first  callit  the  nixt  day. 

That  the  said  roll  be  affixt  the  first  day  of  ilk  month,  that  all  pairties  may  be  sure  quliaH  to  FaiJ.,  p.  204, 
await  the  calline,  and  that  this  order  be  preceislie  keipit,  as  tne  Chancellar  and^  President  Q.  2529. 
will  be  answerable  to  us. 

Item,  For  the  spedier  dispatche,  it  is  our  plesure,  that  the  President,  quhan  onie  matter  is  Evid.,  p.  2041 
callit  according  to  the  roll,  put  the  men  of  law  to  ane  poynt,  suffer  thame  not  to  tyne  tyme  Q.  2536. 
with  idle  ditcoursis  to  the  prejudice  of  uther  parteis,  and  that  the  Chancel lar-command-onlie 
the  matters  to  be  calHt  according  to  the  roll,  and  quhan  ony  cai^  is  sufficientlie  ressonit,  that 
he  speir  the  voitis. 
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ACCOUNTS  respecting  Appeals  and  Writs  of  Error* 


Appendix  (1.) 

AppMU&K  <I«>         AN  ACCOUNT  of  the  Number  of  Appeals  presented,  heaid  and  decided  on,  in  each  Session,  from 
— — — — «  the  14th  of  March  1823  to  the  present  time ;  distinguishing  the  Number  of  Scotch^  Engluh^ 

Irish  and  fVeUh  in  each  Session  respectively. 


Presented. 

Heard. 

Decided. 

SESSION 

.■i 

-a. 
& 

i 

1 

Toul. 

1 

i 

& 

i 

• 

Toul. 

•g 

1 

1 

1 

3 

4 

Tot«l. 

1833,  from  March  14th 

28 

7 

3 

^m 

38 

8 

5 

3 

. 

16 

8 

3 

t4 

1824          - 

-- 
4* 

5 

7 

- 

53 

67 

6 

8 

1 

83 

45 

5 

7 

I 

58 

i8«5          ^        •        • 

35 

»5 

8 

- 

58 

64 

10 

9 

1 

84 

55 

10 

9 

- 

74 

1826 

43 

3 

8 

53 

43 

- 

6 

- 

48 

35 

- 

4 

1 

40 

1826-27    - 

57 

H 

9 

- 

80 

36 

13 

10 

- 

48 

31 

9 

7 

- 

37 

1828          .        -        . 

55 

9 

4 

1 

68 

31 

11 

6 

- 

38 

18 

9 

5 

- 

3« 

1829          .        .        - 

39 

7 

1 

- 

47 

18 

3 

4 

- 

34 

»7 

3 

3 

- 

5 

1830          -        - 

55 

H 

4 

1 

74 

4» 

6 

6 

- 

53 

38 

3 

4 

- 

7 

1830-31    •        .        • 

38 

6 

1 

- 

45 

43 

4 

3 

- 

50 

37 

8 

3 

- 

43 

1831          -        - 

34 

6 

1 

- 

41 

43 

5 

3 

- 

5» 

38 

4 

6 

1 

39 

1831-32    - 

5» 

16 

9 

- 

76 

»9 

11 

- 

- 

30 

»7 

4 

- 

- 

31 

1833 

49 

»7 

3 

- 

69 

39 

8 

- 

- 

37 

35 

6 

- 

- 

3» 

1834          ... 

3t 

4 

6 

- 

4> 

7 

33 

6 

- 

35 

»4 

34 

6 

- 

44 

1835 

»9 

5 

1 

- 

«5 

45 

6 

7 

- 

58 

43 

3 

7 

- 

5« 

13th  June  1836 

34 
598 

11 

10 

- 

45 

4 

7 

3 

- 

13 

1 

3 

- 

- 

3 

»39 

75 

2 

813 

477 

"5 

73 

3 

667 

39» 

88 

63 

3 

500 

Appendix  (K.) 

Appendix  (K,)        AN  ACCOUNT  of  the  Number  of  Writs  of  Error  presented,  non-pron'd,  heard  and  decided 
...«..._^  on, in  each  Session,  from  the  14th  of  March  1823  to  the  present  time ;  distinguishing  the  Number 

of  Scotch,  Englitk  and  Irish  in  each  Ses&ion  respectively. 


Presented 

Non-pros'd. 

Heard 

Dedded. 

SESSION 

•8 
J 

i 

1 

JB 

;2 

Toul. 

1 

ToUl, 

i 

'tlD 

1 

Tol.l. 

1 

i 

IVkaL 

1823,  from  March\ 
14th       .        */ 

- 

5 

- 

5 

- 

2 

- 

2 

- 

3 

- 

3 

- 

2 

- 

2 

1824  -        - 

- 

9 

1 

10 

- 

2 

- 

2 

- 

9 

- 

9 

- 

a 

- 

6 

1825  . 

- 

17 

- 

17 

- 

10 

• 

10 

- 

7 

- 

7 

- 

4 

1 

5 

1826  . 

- 

6 

1 

7 

- 

1 

1 

2 

2 

3 

1 

6 

- 

2 

^ 

2 

1^26-27      * 

- 

6 

- 

6 

- 

- 

- 

- 

- 

6 

- 

6 

- 

7 

- 

7 

1828  -        -        . 

- 

11 

1 

12 

- 

- 

- 

- 

- 

5 

1 

6 

- 

4 

1 

5 

1829  . 

- 

2 

3 

5 

- 

- 

- 

- 

- 

3 

1 

4 

- 

2 

1 

3 

1830  ... 

- 

3 

4 

7 

- 

1 

- 

1 

- 

5 

- 

5 

- 

4 

- 

4 

1830-31      - 

- 

- 

4 

4 

- 

- 

- 

- 

r 

3 

4 

7 

- 

3 

3 

6 

1831  .        .        - 

- 

- 

- 

- 

- 

- 

- 

- 

3 

- 

3 

- 

2 

- 

2 

1831-32      - 

3 

- 

3 

- 

- 

- 

- 

_ 

5 

- 

5 

- 

7 

1 

8 

1833  - 

- 

2 

- 

2 

- 

- 

- 

- 

- 

1 

- 

1 

- 

4 

- 

4 

1834  -        •        - 

1 

6 

2 

9 

- 

- 

- 

- 

^ 

4 

- 

4 

- 

5 

- 

5 

1835-         -i         - 

- 

2 

- 

2 

- 

- 

- 

- 

- 

5 

- 

5 

- 

6 

- 

6 

13th  June  1836   . 

- 

-' 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

- 

1 

72 

16 

89 

- 

16 

1    m 

1 

17 

2 

62  1 

7 

71 

- 

58 

7 

^5 
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Appendix  (L.) 

TABULAR  VIEW  of  the  Business  before  the  Lobds  Ordika&y,  in  the  Court  of  Sesiiow, 

during  the  Winter  Session,  1839-1840. 


Appendix  (L.) 


I.— MEW  CAUSES,  Defended  and  Undefended. 

Lord 

Lord 

Lord 

Lord 

Lord 

T««, 

We^ 

MonerieC 

Je&ey. 

Cockburn. 

Cuninghame. 

Murray* 

lOTAb. 

SESSION. 

-i 

S 

~ 

^ 

^ 

■2 

2 

]| 

3 

"i 

•^ 

% 

*■ 

3 

1 

3 

J 

1 

p 

1 

1 

P 

1 

{3 

1 

P 

1 

1 

1839; 

' 

November    - 

4 

1 

6 

7 

2 

5 

3 

13 

9 

H 

•  ,  — 

4 

20 

43 

» 

11 

3 

12 

1 

5 

9 

15 

6 

»5 

i^ 

1 

8 

38 

47 

»> 

i8 

3 

- 

13 

5 

7 

3 

14 

^i 

22 

3 

2 

35 

67 

» 

«5 

4 

5 

6 

11 

6 

2 

7 

18 

25 

- 

5 

36 

49 

Deoember    - 

2 

5 

9 

4 

8 

4 

2 

10 

15 

9 

1 

5 

36 

32 

?> 

9 

6 

6 

2 

10 

7 

7 

9 

10 

8 

2 

2 

35 

28 

»>          • 

iti 

7 

2 

2 

7 

6 

7 

11 

12 

10 

3 

4 

31 

33 

1840: 

January 

»3 

8 

4 

1 

2 

2 

5 

9 

14 

15 

. 

1 

"5 

28 

*>            * 

«o 

9 

3 

2 

2 

7 

1 

17 

21 

18 

1 

- 

28 

44 

» 

27 

10 

1 

— 

3 

- 

2 

3 

5 

9 

1 

1 

12 

13 

February     - 

3 

11 

- 

9 

6 

1 

6 

6 

H 

14 

5 

3 

31 

33 

» 

lO 

12 

3 

1 

7 

3 

1 

4 

12 

8 

4 

1 

27 

17 

M 

»7 

13 

- 

- 

4 

2 

.4 

3 

13 

11 

4 

1 

35 

»7 

»                        " 

24 

H 

1 

1 

4 

2 

6 

4 

12 

12 

3 

4 

26 

33 

March 

2 

15 

- 

3 

3 

1 

1 

8 

11 

13 

1 

1 

16 

36 

M                        ■* 

9 

16 

- 

2 

4 

2 

2 

13 

9 

11 

1 

4 

16 

33 

>» 

11 

f 

■  - 

- 

- 

4 

- 

- 

- 

- 

- 

- 

- 

4 

-» 

13 

M7S 

— 

— 

— 

— 

— 

1 

— 

— 

— 

— 

— 

1 

5> 

H 

.        1 

- 

4 

- 

- 

- 

1 

- 

I 

- 

1 

- 

7 

•»» 

16 

18 

2 

2 

4 

2 

6 

8 

20 

10 

- 

- 

33 

22 

99                       * 

»7 

- 

- 

5 

- 

1 

- 

- 

- 

1 

- 

- 

- 

7 

"99                        " 

18 

- 

- 

1 

- 

- 

- 

- 

- 

1 

- 

4 

- 

6 

>»                         " 

19 

- 

- 

- 

- 

2 

- 

1 

- 

2 

- 

- 

- 

5 

»» 

20 

— 

1 

— 

— 

— 

6 

— 

5 

- 

- 

— 

12 

44 

66 

87 

73 

73 

154 

224 

242 

30 

51 

458 

586 

U.— STATE  of  the  Motion  Roll,  as  called  by  each  of  the  Loads  Ordinary,  on  the  Fhrit  Day 

of  the  Week  of  his  being  out. 


SESStOt^. 

Wetk, 

1839 

. 

Nov. 

- 

1 

1 

99 

- 

2 

99 

* 

5 
6 

2 

99 

- 

12 

3 

» 

-. 

13 

- 

99 

- 

»9 

4 

» 

- 

20 

— 

» 

• 

26 

5 

Dec 

. 

27 
3 

6 

j> 

- 

4 

- 

99 

- 

lO 

7 

99 

• 

11 

.      . 

»> 

- 

7 

« 

» 

• 

18 

"" 

Lord 
MoucrieA 


-  8  . 

-  15  - 

-  5  - 

-  12  - 
.  14  . 
.  18  . 
.  14  - 
*  20  - 


Lord 
Jeffiiey. 


•  20 

.  22 

-  19 

-  21 

-  12 

-  19 

-  23 

-  24 


Lord 
CodctNirn. 


8 


0-45- 


-  7 

-  10 

-  7 

-  7 
'.  16 

-  »9 
'  14 
H  R4 


Lord 
CuninghuDe. 


■  8 

-  15 

-  15 

-  43 
I  26 

-  33 

-  34 

'.  48 


Lord 
Murray. 


10 


10 
11 


13 
13 


18 
16 


TOTAU 


10 

66 

7 

64 

10 

87 
7 

65 
7 

83 

16 

89 

19 

108 

H 


Jury 
Motiooa. 


3 

2 

3 
2 

3 

4 


(continued) 


Digitized  by 


Google 


240 


APPENDIX  TO  REPORT  FROM  SELECT  COMBinTEE 


App.  (L)— II.  State  of  the  Mo 

tion  Roll,  as 

called  by  each  of  the  Lords  Ordinary 

y  Scc^^coMtituud, 

SESSION. 

Wedc 

Lord 
Monerice 

Jeftcjr. 

Lord 
Cockbum. 

Lord 

Lord 
Murray. 

ToTAt. 

MoticRw. 

1840: 
Jan.   -  14 

9 
11 

19 

»3 
H 
15 
16 

»7 
18 

.       14     - 

.       23     - 

.        1  a      • 

-     37    - 

11      - 

85 

13 
76 

»5 
97 
IS 
90 
13 
83 
6 

87 
II 

133 
10 

100 
17 

i»5 

33 

137 

33 

4 

>»     -  15 
,.     -  31 
„     •-  23 
ft     -  «» 
»     -  «9 
Feb.  -    4 

-       n     ' 

-       34     - 

•  1 »      • 

•  1  r      - 

-    33  - 

--     7    - 

5 

'       IS      • 

-       19     . 

15      • 
.        1 0      • 

.  46  . 

.     20    - 

3 

-        13      • 

-       39     . 

-        13      - 
•        1 0      • 

-    39.- 

-     20    - 

7 

t»  -  5 

„     '  M 
„     -  la 
»     -  t8 
,.     -  »9 
.,     -  35 
.,     -«ti 
Mard)     3 

..     -    ♦ 

„     -  »o 
»     -  " 

„     -  18 

-       9    - 

-       36     - 

•        13      - 

6    - 

-     39    - 

-       8    . 

5 

-        30      • 

-       13     • 

_      It     M 

•      44    - 

-     10    - 

9 

-      »3    - 

-       31      - 

.        in      A 

-      60    . 

-      18    . 

7 

-       SI     . 

-       33      - 

.        1 T      - 

-      43    - 

-      14    . 

10 

-        IS      - 

-      33    - 

17      - 

-      53    - 

-      17    • 

7 

.    18  - 

.       38     . 

-       33      • 

.     63     - 

-      19    . 

8 

-          33        • 

Total 

-    - 

-    «50    - 

-  408    . 

-       331        • 

.    667    - 

-    349    - 

1,801 

81 

Appendix  (M.) 

Appendix  (M.)     RETURN,  showing,  in  Columns,  the  Number  of  Causes  decided  by  the  Teind  Court  during  each 
'  ■  ■  of  the  last  Ten  Years  respectively,  apart  from  Motions  and  Matters  of  ForuL 


bdbre  the  Court 

iailiJodieialea. 

CowMdecid 

^     padty,  decided  by 
the  Lord  Ordinuy, 

D 

TotalCauaet        ^ 

eciuoni  b]r  the 
Mtd  Ordinary, 

Total  Deeiiiona 

bf  the  Court 

in       and  final,  when 

Botiubjeeted  to 

U       Review  of  one  or 

J    .1  • .     .         ^ 

itsMmifterij 

.koMmth.     ^ 

riew^and  finally 

by  the  Conrt  and 

eapadty. 

other  of  the  Diri. 

•ioni  of  the 

Court  of  Seeuon 

at  a  Court  of 

Teinds. 

Court  of  Teind*.      <l 

the  Court. 

Lord  Ordinary. 

From  13  May  1830  tol 
13  May  1831- 

-       40     . 

-     123     . 

-    163     . 

•       5    - 

-     168 

From  13  May  1831  to' 
]  3  May  1833- 

•       35     - 

-     93    • 

•    118     • 

'       3    • 

-     131 

From  13  May  1833  to' 
13  May  1833- 

-       19     ' 

.           .       85     - 

-    104     - 

^       3    - 

.     107 

From  13  May  1833  to' 
13  May  1834-        -, 

-       19     • 

.           .       69     . 

-      88     - 

.       8    . 

-       96 

From  13  May  1834  to 
13  May  1835  - 

-        30      . 

-       80     . 

»     100      - 

3    • 

-     103 

From  13  May  1835  to' 

13  May  1836- 
From  13  May  1836  to  \ 

12  May  1837-        -1 

.        37      - 

-       50     - 

-     77    - 

.       6    . 

-    83 

-        14     - 

.           .       58     . 

-     73    - 

.      12    . 

-    84 

From  12  May  1837  ^\ 
12  May  1838.        -J 

-        13      ' 

-      54    - 

.     67    -        ■ 

6    - 

-    73 

From  13  Hay  1838  to' 
13  May  1839. 

-        15      - 

-     49    - 

.     64    .        . 

•       7    - 

-     7» 

From  13  May  1839  to' 
13  May  1)840  - 

-       13      - 

-     39    - 

-     43    - 

•       5    - 

-     47 

Edinburgh,  4  April  1840. 


Sj/lvester  Retd^  Clerk  of  Teinds. 


The  Clerk  finds  it  impossible  for  him  to  form  any  recollection  of  the  average  time  of  sittmg  of  the 
Court  on  each  Courtrday,  as  he  never  noted  the  time  so  occupied.  He  m^y,  however,  mention,  that 
the  time  taken  up  in  advising  reclaiming  Notes  is  very  considerable,  and  Uie  more  so  as  frequent 
Relays  and  adjournpents  take  place. 
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Appendix  (N.) 


(fimb      ^^      g»iW»      «WL    JSSJSL:  ^ 

*  5g*5§.  §gs5§  f^  ^r5  M  I 
I  -^^  «^^  W  tiSg*  "^g^  ? 


Appendix  (N.) 

Evid.,  p.  88, 
Q.  1177. 


B     I     L     L 


FOR 


Augii[ieiitingtheSalaries,andLefleninglheNumber, 
of  the  Judges  in  the  Courts  of  SefBoii  and  Ex- 
chequer, in  that  Part,  of  Great  Britain  called 
Scotland. 


Note. — TAe  Figures   in   the  Margin   denote .  the  Number  of  the 
Folios  in  the  written  Cofy. 


^    '  )8(  inadequate  19  the  Dignity  and  Importance  of  their 
.©  Offices : 


r)B(o)8(o)B('*HJ)(jgia(2Ea*  the    Salaries  of  the  Judges  in  the  -1 
^  §  Courts  of  Sejlion  and  Exchequer,  in  ScotlanJy  are 

artD  \DttttMf  by  the  Fifteenth  Article  of  the  Treaty  of  Union 
between  England  and  Scotlandy  the  Amount  of  the  Revenues  of 
Cuftoms  and  Excife,  payable  in  Scotland  before  the  Union,  was 
declared  to  be  Sixty-three  thoufand  Five  hundred  Pounds /^r 
Annum  ;  and  by  diflFerent  Ads  of  Parliament,  which  pafled  fubfa- 
quent  to  the  Union,  particularly  an  Aft  made  in  the  Tenth  Yfear 

A  of 


0.45. 
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C   *   ] 

2  of  the  Reign  of  Queen  uinne,  intituled^  **  An  A€t  for  laying. 
*^  additional  Duties  on  Hides,  and  other  Articles  therein  men- 
^  tioned,  and  for  obviating  certain  Doubts  concerning  Payments 
*^  in  Scotland^^  it  is  inter  alia  Enafted,  "  That  the  Fees,  Salaries, 
"  and  other  Charges,  allowed  or  to  be  allowed  by  her  Majefty, 
*^  her  Heirs  or  Succeflbrs,  for  keeping  up  the  Courts  of  Seffion 
**  and  Jufticiary,  and  Exchequer  Court,  of  Scotland^  are  and  may 
"  be  chargeable  upon  any  Parts  of  the  faid  Cuftoms  and  Excife, 
**  preferable  to  all  other  Payments  whatfoever,  the  Charge  of 
**  Management  excepted,  but  fb  as  not  anyways  to  prevent  any 
**  Application  of  the  Excrefcence  out  of  the  faid  Cuftoms  and 
"  Excife,  appointed  by  any  former  Laws :" 

flnH  tD^0tCa0  the  Court  of  Seflion,  in  itsprefent  Form,  confifts 
of  a  Prefident  and  Fourteen  ordinary  Lords,  of  whom  Nine,  in- 
cluding the  Prefident,  make  a  Quorum  ;  but  fb  great  a  Number 
of  Judges  is  not  neceflary  for  the  Difpatch  of  Bufinefs  in  that 
Court: 

3n5  tDl)eteaiel9  by  the  Nineteenth  Article  of  the  Treaty  of 
Union,  between  England  and  Scotland^  it  is  inter  alia  declared, 
"  That  the  Court  of  Seffion,  or  College  of  Justice,  do,  after  the 

3  "  Union,  and  notwithftanding  thereof,  remain,  in  all  Time 
coming,  within  Scotland^  as  it  is  now  conftituted  by  the  Laws 
of  that  Kingdom,  and  with  the  fame  Authority  and  Privileges 

"  as  before  the  Union,  fubjedl  neverthelefs  to  fuch  Regulations, 
**  for  the  better  Adminiftration  of  Juftice,  as  fhall  be  made  by  the 
"  Parliament  of  Great  Britain  ;*' 

9ntl  Ulf)Ct0d]el  a  reafonable  Diminution  of  the  Number  of  the 
Judges,  and  making  fuitable  Variations  upon  the  prefent  Forms 
of  Proceeding  in  the  faid  Court  of  Seffion,  confiftently  with  the 
Laws  of  Scotland^  and  with  the  Principles  of  the  Conftitution  of 
that  Court,  would  not  only  render  it  more  eafy  to  provide  com* 
petent  Salaries  to  the  remainine  Judges,  but  would  alfb  in  other 
refpe6ts  tend  to  the  better  Admmiftration  of  Juftice : 

flnO  tD^etead  the  Place  of  One  of  the  faid  Judges  in  the  Court 
of  Seffion  has  become  vacant  by  the  Death  of  Robert  Brmce^  of 
Kennet : 

9nll  tD^eread*  by  an  A6t  made  in  the  Sixth  Year  of  the  Reign 
of  Queen  Anne^  intituled,  ^^  An  Act  for  fettling  and  eftabliihing 

4  *^  a  Court  of  Exchequer  in  the  North  Part  of  Great  Britain^  called 

"  Scotland,'' 
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•*  Scotland^'  it  is  inttr  alia  declared,  that  the  Number  of  the 
Barons  of  faid  Court  (hall  not  at  any  Time  exceed  Five ;  which 
Number  has  been  in  Ufe  to  be  appointed,  although  the  Bufincls 
of  that  Court  may  be  executed  by  a  fmaller  Number : 

May  it  therefore  pleafe  Your  MAJESTY, 

That  it  may  be  EnaAed;  3nll  be  it  ^naCteD  by  the  KING's 
Moft  Excellent  Majesty,  by  and  with  the  Advice  and  Confent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
pi-efent  Parliament  aiTembled,  and  by  the  Authority  of  the  iame, 
That  from  and  after  the  Day  of  there 

ihall  be  iffued,  paid,  and  applied,  in  every  Year,  out  of  the  Monies 
that  (hall  arife  from  Time  to  Time  from  any  the  Duties  aad 
Revenues,  in  that  Part  oiGreat  Britain  called  Scotland^  which  by 
the  aforefaid  A61,  made  in  the  Tenth  Year  of  the  Reign  of  Queen 
Anne^  were  charged  or  made  chargeable  with  the  payment  of  the 
Fees,  Salaries,  and  other  Charges,  allowed  or  to  be  allowed  by 
her  Majefty,  her  Heirs  or  Succeffors,  for  keeping  up  the  Courts 
of  Seilion,  Jufticiary,  and  Exchequer  in  Scotland  the  feveral  Sa- 
laries following  to  the  Judges  after-mentioned ;  (that  is  to  fay) 
The  Sum  of 

to  the  Lord  Prefident  of  the  Court  of  Seffion  for  the  Time  being ; 
the  Sum  of  to  each  of  the 

other  Judges  of  the  Court  of  Seffion  for  the  Time  being ;  the 
Sum  of  to  the  Lord  Chief 

Baron  of  the  Court  of  Exchequer  in  Scotland  for  the  Time  being ; 
and  the  Sum  of  *  to  each 

of  the  Puifne  Barons  of  the  faid  Court  of  Exchequer  for  the 
Time  being :  Which  feveral  and  refpc6live  Sums  (hall  be  paid,  in 
every  Year,  at  fuch  Time  or  Times,  and  in  fucb  Manner,  as  the 
Fees,  Salaries,  and  other  Charges  of  keeping  up  the  said  Courts, 
have  accuftomarily  been  paid,  fince  the  Union  of  the  Two  King- 
doms, and  the  fame  fhall  be  in  Place  of  the  different  Salaries 
and  Allowances  which  the  faid  Judges  do  at  prefent,  or  have  been 
in  Ufe  to  enjoy,  excepting  any  additional  Sum  in  Ufe  to  be  grant- 
ed, by  Warrant  from  His  Majefty,  to  One  of  the  Puifne  Barons 
of  the  faid  Court  of  Exchequer,  when  appointed  to  that  Office 
from  the  Bar  of  England : 

flnHf  in  order  that  the  Court  of  Seffion  may  be  reduced  to  the 
Number  of  Judges,  including  the  Lord  President ;  and 

the  faid  Court  of  Exchequer  to  the  Number  of  Barons, 

B  including 
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including  the  Lord  Chief  Baron;  TBe  tt  (2Enaft0Df  by  the  Au- 
thority aforefaid,  That  the  Place  now  vacant  by  the  Death  of  the 
said  Robert  Bruce^  as  One  of  the  ordinary  Judges  in  the  Court 
of  Seflion,  (hall  not  be  filled  up ;  and  whenever  the  Place  or 
Places  of  any  of  the  prefent  Judges  in  the  Court  of  Seflion  (ex- 
cepting always  the  Lord  Prefident,  and  those  who  are  alfo  Judges 
of  Judiciary)  (hall  at  any  Time  or  Times  hereafter  become  va- 
cant, no  new  Warrant  or  Nomination  of  any  Perfon  or  Perfons 
whatfoever  (hall  te  ifTued  or  made  by  His  Majefty,  His  Heirs  or 
Succeflbrs,  to  supply  the  firft  of  fuch  Vacancies,  or 

any  of  the  faid  and  whenever  the  Place  or  Place?  of 

any  of  the  prefent  Barons  of  the  faid  Court  of  Exchequer  (ex- 
cepting the  Lord  Chief  Baron)  (hall  at  any  Time  or  Times  here- 

7  after  become  Vacant,  no  new  Warrant  or  Nomination  of  any 
Perfon  or  Perfons  whatfoever  (hall  be  i(rued  or  made  by  His  Ma- 
jefty, His  Heirs  or  Succeflbrs,  to  fupply  the  firft  of  fuch 
Vacancies,  or  any  of  the  faid  and  if  any  fuch  Warrant 
or  Nomination  (hall  at  any  Time  hereafter  happen  to  be  made  in 
either  Court,  contrary  to  the  Provifions  of  this  A61,  the  fame  is 
hereby  declared  to  be  null  and  void,  any  former  Law  or  Praftice 
to  the  contrary  notwithftauding. 

Iptottioen  altoasieft  ano  be  it  ^nafteo  and  Declateo,  That 

when  the  Place  or  Places  either  of  the  Lord  Prefident  of  the 
Court  of  Seflion,  or  any  of  the  Judges  in  the  faid  Court,  who  are 
alfo  Judges  of  Jufticiary,  or  of  the  Lord  Chief  Baron  of  the 
faid  Court  of  Exchequer,  become  at  any  Time  vacant,  fuch  Place 
or  Places  may  be  filled  by  new  Appointments  to  thefe  relpedive 
OflSces  as  heretofore. 

3nll  ftC  it  <2Ena8;ell  by  the  Authority  aforesaid,  That  whenever 
the  Number  of  Judges  of  the  Court  of  Seflion  including  the 
Lord  Prefident,  (hall  be  reduced  to  which  is  in  all 

Time  thereafter  to  be  the  eftabli(hed  Number  of  the  Court,  the 

8  Quorum  (hall  be  including  the  Prefident  or  Prefiding 
Judge  for  the  Time,  and  (hall  fo  continue  in  all  Time  there- 
after. 

3nll  tD{)CtCa0  the  Lord  Prefident,  and  the  other  Judges  of  the 
Court  of  SeflJion,  are  poflTeflTed  of  a  Fund,  called  The  Stock  of  the 
Court  J  by  Grants  before  the  Union,  amounting  to  Twenty- two 
tlaoufand  Seven  hundred  Pounds  of  Capital  Money,  the  Yearly 
Intereft  of  which  they  have  been  in  \J(t  to  divide  as  a  Part  of 
their  Provifion,  but  which  Sum  ou^ht  now  to  be  restored  to  the 

Public, 
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Public,  in  Confideration  of  the  Salaries  hereby  granted  ;  TBZ  it 
(ZEnaftCD  by  the  Authority  aforefaid,  That  the  faid  Capital  Sum 
(hall,  on  or  before  the  Day  of  in 

the  Year  One  thoufand  Seven  hundred  and  be  paid 

in  to  the  Receiver  General  of  His  Majefly's  Revenue  in  Scot- 
landy  with  Intereft  upon  the  fame,  at  Five  per  Cent,  per  Annum^ 
from  the  Day  of  in  the  Year  One 

thoufand  Seven  hundred  and  until  Payment,  in  or- 

der to  be  by  him  remitted  to  the  Exchequer  in  England^  for  the 
Ufe  of  the  Public  ;  and  the  Receiver  General  for  the  Time  be- 
ing is  hereby  authorized  and  required  to  take  all  legal  Steps,  if 
neceflary,  for  recovering  the  fame. 

inn  6e  ft  CnafteU  by  the  Authority  aforefaid.  That  the 
Judges  of  the  Court  of  Seflion  (hall  continue  to  meet  for  the 
Space  of  a  Fortnight,  in  the  next  Autumn  Vacation,  immediately 
after  the  Summer. Seflion,  in  order  to  revife  the  Forms  of  Pro- 
ceeding in  the  faid  Court,  and  by  an  A61  or  A6ts  of  Sederunt  to 
regulate  the  faid  Forms,  and  particularly  to  adapt  ihem  to  the 
Change  which  the  Diminution  of  the  Number  of  the  Judges  will 
occafion,  and  thereafter,  from  Time  to  Time,  as  Occafion  may 
require,  to  adjuft  and  regulate  the  said  Forms  by  fimilar  A6ls  of 
Sederunt  of  the  Court, 
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Appendix  (O.) 

A  RETURN  of  the  Number  of  Causes  appealed  to  The  Houss  of  Lo&t>s  from  the  Court  of  Appendix  (6.) 

Sbssion  within  the  last  Twenty  Years ;  showing  those  which  were  reversed,  those  a£Brmed,  and  — — 
those  ranitted  for  further  Consideration. 


TEARS. 

Number 
praented. 

AiEnncd. 

Afflnntd 
nmitted. 

Affinned 
in  put, 

aad 
tcvemd 
in  put. 

RefUMO* 

ReTsned 

and 
ranitttd. 

Ronittod. 

■battd. 

not  proMenttd, 

not  jrat  hand, 

tte. 

1830 
First  Session 

}3 

3 

• 

*         /  * 

- 

M                                  • 

- 

1 

1820 
SecondSession 

}•■ 

7 

- 

m                       m 

1 

3 

3 

8 

1831 

5> 

38 

3 

- 

3 

3 

3 

H 

1822 

45 

15 

•                                      V 

- 

3 

7 

18 

1833 

5a 

S3 

3 

- 

8 

3 

'       13 

1824 

36 

»5 

- 

1 

6 

1 

9 

1885 

30 

9 

•                      m 

1 

3 

1 

13 

1836 

39 

»9 

- 

3 

3 

3 

8 

1836-7 

54 

38 

- 

3 

4 

1 

3 

16 

)888 

5» 

30 

- 

- 

9 

3 

3 

»7 

1839 

39 

H 

•                      • 

- 

3 

3 

3 

.        18 

1830 

53 

«7 

3 

- 

3 

3 

• 

18 

1830-1 

33 

»9 

- 

1 

3 

6 

- 

5 

1831 

30 

H 

3 

- 

5 

- 

8 

1831-3 

49 

33 

1 

- 

3 

- 

31 

1833 

45 

18 

- 

- 

3 

- 

-        »9 

1834 

ag 

13 

1 

- 

1 

1 

10 

1835 

36 

»4 

- 

- 

3 

4 

14 

1836 

31 

H 

1 

- 

3 

n 

13 

1837 

48 

18 

- 

- 

- 

3 

30 

1837-8 

46 

H 

- 

1 

- 

•            • 

.         37 

1839 

34 

1 

- 

- 

1 

- 

-        8» 

1840 

SI 

- 

- 

- 

- 

- 

- 

31 

Total    - 

871 

354 

13 

9 

69 

50 

34 

-      34« 
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List  of  the  Principal  Headings  referred  to  in  the  following  Index,  with  the 
Page  of  the  Index  at  which  they  will  be  respectively  found. 


Acts  of  Parliament - 267 

Ads  of  Sederunt 257 

Judicature  Act      ------------  279 

Law  Commission  ------------  280 

Points  of  Form 287 

Record 290 

Session,  Court  of,  i.      -        -        -        -        -        -        -        -        -        -        -  292 

Sittings,! 295 

Writs .---301 

Acts  op  Sederunt -       -       -       -257 

1.  Generally,  (tnd  necessity  far  revision  therein         ------  257 

2.  How  far  the  Judicature  Act  prevents  alterations  therein        -        -        -        -  258 

3.  Papers  laid  before  the  Committee        --------  258 

Judges  of  the  Inner  House,  3.          ...------  277 

Ju^ments,  2.        ------------  278 

Jury  Clerks  ---- .--.  279 

Sittings  of  the  Courts,  I. 295 

Tenants*  Possessions      •-- -  297 

Appeals  to  the  House  op  Lords   - 259 

1.  Generally          ..-.--------  259 

2.  Number  thereof,  and  causes  of  any  increase  -------  260 

3.  Papers  laid  before  the  Committee       --------  260 

Facts 269 

Iniier  House,  3,  4,------------  273 

Judges  of  the  Court  of  Session        ---------  275 

Judgments,  1.        ------------  278 

Jury  Trial 279 

Proofs  upon  Commission        .-.-------  288 

Record          -------------  290 

Written  or  printed  Arguments  or  ^*  Cases^        -------  301 

Arrears  of  Causes      ---- 260 

1.  Generally          ------------  260 

2.  Jn  the  Inner  House    -----------  260 

3.  Before  the  Lords  Ordinary         ---------  260 

4.  Suggestions  for  preventing  Arrears  before  the  Lords  Ordinary        -        .        -  261 

Inner  House,  1.  5,  6.    -        -        -        -        -        -        -        -        -        -     272.  274 

Lords  Ordinary,  3.        -----------  289 

Outer  House      - --.  286 

Session,  Period  q^-----------  294 

Sittings  of  the  Courts,  2.----------  295 

Causes         --------------  263 

Appeals  to  the  House  of  Lords         --------    259,  260 

Preparation  of  Causes    -----------  287 

Session,  Court  q/)  3.      -----------  293 

Choice  of  the  Division  of  the  Inner  House         --------  264 

Choice  op  Lord  Ordinary 264 

1.  Advantages  thereof,  and  opinions  against  giving  it  up      -        -        -        -        -  264 

2.  Evils  thereof,  and  proposed  remedies    -        -        -        -        -.-        -        -  260 

Arrears  of  Causes  "        -----------  262 

Lords  Ordinary,  2,  3.     -----------  284 
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Circuits        ---.----------  264 

Crimirml  Business  ------------  266 

Glasgow  Circuit     ------------  269 

Justiciary  Court    ------------  280 

Clerks  of  the  Court        .....-------  264 

motion  Roll  and  Motions        ...-------  285 

Routine  Business   -        -        -        -         -        -        -        -        -        -        -        -291 

Condescendence     --------------  265 

Defences       -.-.---------  268 

Lords  Ordinary     --.--•------  28^ 

Preparation  of  Causes   -----------  287 

Record  ----.--------  290 

Counsel - 265 

1.  Extent,  Talent  and  Precedence  of  the  Scotch  Bar  ------  265 

2.  Evils  to  the  Bar  for  want  of  a  sufficient  hearing  in  the  Inner  House        -        -  265 

3.  Opinions  for  ana  against  a  distribution  of  the  nar  between  the  Courts    -        -  265 

4.  Evils  arising  from  the  absence  of  Counsel  in  other  Courts      -        -        -        .  266 

5.  Effect  that  abolishing  one  Chamber  would  have  on  the  Bar      .        -        -        -  266 
Circuits         -------------  264 

Decrees  in  Absence         -----------  268 

Fees  to  Counsel      ------------  269 

Judges  of  the  Inner  House,  4,  5, 6.  -        -        -        -        -        -        -        -      277, 278 

Jury  Clerks  ------------*;  279 

Lords  Ordinary,  4.         -----------  282 

Parole  Argument   ------------  286 

Removed  ^'  Counsel  and  Witnetset   ---------  290 

Sittings  of  the  Courts,  3.         ----------  296 

Criminal  Business         -------------  266 

Circuits        -------------  264 

Jury  Trial -279 

Justiciary  Court    ------------  280 

Session,  Court  of  1.-----------  292 

Sittings  of  the  Courts,  1.         ----------  295 

Trials 298 

Decr'ees  in  Absenu         ------------  268 

Defences      .----------.---  268 

Exchequer  Business       ------------  269 

J'udges  of  the  Lmer  House,  III.        ---------  276 

Revenue  Cases        ------..-----  290 

Session,  Court  of,  !.-----•►-----  292 

Facts -«69 

Preparation  of  Causes    -----------  287 

Record  -.--.---------  290 

Fees  to  Counsel     -------------  269 

Counsel,  4.     -^-----------  266 

Hearing  in  Presence      ------------  270 

Judges  of  the  Inner  House,  I.         ,----^^--  276 

House  of  Lords     ---------p----  271 

Appeals  to  the  House  of  Lords         ---------  259 

Inferior  Jurisdictions    -*^-------r--  272 

Justice  of  Peace  Courts  ---------*-.  280 

Local  Courts         ^---.        -------  281 

SheriffCourts        -..------r--,.294 

Small  Debt  Courts -.--296 

Inner  House  --^ 272 

1.  Business  of  the  Inner  House       -        -        -        -        -        -        -        -        -272 

2.  Its  Jurisdiction  fls  a  Qourt  of  Review  -        -        --        -        -        -        -  273 

3.  Dissatisfaction  at  the  mode  of  disposing  of  Causes  therein        -     '  -        -        -  273 

4.  How  far  tlie  Judgments  of  the  two  Divisions  are  uniform         -        -        -        -  273 

5.  Opinions  in  favour  of  doing  away  with  one  of  the  Divisions     -        -        -        -  274 

6.  Objections  to  that  proposal  •        ---------  274 

Appeals  to  the  Court  of  Session        ---------  259 

Appeals  to  the  House  of  Lords,  1.2-         -------      259,260 

Arrears  of  Causes  --------r----  260 

fhoice  of  the  Division  of  the  Inner  House         -        -        ^        -        ^        -        -  264 
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Inner  House — continued.  p^^ 

Compromises  -------------  264 

Inhibition  and  Arrestment       -        -        -        -        -        -        -        -        -        -272 

Judges  of  the  Court  of  Session         -        -        -        -        -        -        -        -        -275 

Judges  of  the  Inner  House      -        -         -        -        -        -        -        -        -        -276 

Judgments^  2, 3.     ------------  278 

Law  Commission    ------------  280 

Lord  Ordinary's  Note    -        -        -        -        -        -        -        -        -        -        -281 

Lords  Ordinary,  5.          -.-.-.-----  282 

Parole  Argument,  3, 4.  -        -        *        -        •        -        -        -        -        -        -  286 

Petitions  to  the  Inner  House  ----------  287 

Hanking  and  Sale  '        ------..-.-  289 

Record          ------------.  290 

Reserved  Points     -------.-.--  290 

Rolls  of  Causes      .------.-.--  291 

Routitte  Business    ------------  291 

Seqtiestrations        •----.-----•-  292 

Session,  Period  0/------------  294 

Short  Roll 296 

Sittings  of  the  Courts     --.---..--.  295 

Teinds  Court          ------.---.-  297 

Tenor  ------ 297 

Written  or  printed  Arguments  or  *'  Cases"        -        -        -        -        -        -        -301 

Judges  of  the  Court  of  Session       ----------  275 

Judges  of  the  Inner  House      ---^------  276 

Lords  Ordinary     ------------  282 

Judges  of  the  Inner  House 276 

I.    Opinions  against  reducing  their  present  number    ------  276 

Opinions  in  favour  tliereof    See  Inner  Houie,  5,  6.         -        -        -        -  274 

II.  Promotion  from  the  Outer  House  to  the  Inner  House  -----  275 

III.  Extent  of  their  duties -  276 
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Jf.B— In  the  following  Index,  Rep.  p.  refers  to  the  page  of  the  Report ;  Proc.  in  Com,  p.^  to  the 
page  of  the  Proceedings  of  the  Committee ;  the  Figures  following  the  Names,  to  the  questions 
of  the  Evidence ;  and  App.  p.,  to  the  page  of  the  Appendix, 


A. 

Accountants,  objections  on  the  ground  of  expense  and  otherwise  to  the  present 
practice  of  remitting  matters  of  figures  to  accountants,  who  sometimes  report  their 
opinions  on  matters  of  law  and  evidence,  Alexander y  435-439 The  present  practice  of 

giving  remits  to  accountants  causes  delay  and  expense ;  it  could  be  altered  by  Act  of 
ederant.  Darlings  I093»  1094. 
Acts  of  Parliament.    Alterations  made  with  regard  to  the  constitution  of  the  Court  of 
Session  by  Acts  48  Geo.  3,  c.  151 ;  50  Geo.  3,  c.  112  ;  6  Geo.  4,  c.  1*20  ;  11  Geo.  4  & 

1  Will.  4,  c.  69,  and  2  &  3  Vict.  c.  36,  Lord  Advocate,  7-10 Examination  upon  the 

different  legislative  enactments  that  have  taken  place  since  1808^  and  whether  in  the  mass 

they  have  been  beneficial^  TAowison,  325-327 ^The  acts  passed  since  1833  have  been 

useful,  Stodart,  1837,  1838 The  alterations  have  been  all  improvements,  but  it  would 

have  been  better  had  they  been  enacted  at  one  time,  Miller,  2300. 

The  repeated  experimental  changes  that  have  been  made  by  Parliament  on  the  form 
and  constitution  of  the  Court  of  Session  is   one  cause  of  the  diminution  of  business^ 

therein,  Alexander,  395 The  operation  of  legislative  interference  on  the  Court  of' 

Session  has  been  extremely  prejudicial   to  the  interests  of  justice,  Dean  of  Faculty, 

1452 Frequent  changes  produce  great  evil  and  inconvenience,  G.  J.Bell,  2782 

How  far  legislative  interference  necessary  for  carrying  into  effect  suggestions  of  Com- 
mittee, Rep.  X. Objections  to  further  legislative  interference;  it  would  re-open  inci- 
dental questions  which  have  just  been  disposed  of.  Solicitor^ General  of  Scotland,  2812 

The  remedies  suggested  of  not  giving  the  record  to  the  judges,  and  not  giving  an 

opinion  upon  the  day  on  which   the  cause  is  heard,  should  not   be    laid  down   as    a 

rigorous  rule  by  legislative  enactmert.  Solicitor^ General  of  Scotland,  2818-2821 

Objection  to  constant  discussions  and  legislative  enactments  to  improve  a  system  which 
has  not  had  time  to  get  into  fair  work,  and  which  ought  only  to  be  altered  by  acts  of 
sederunt,  Solicitor- General  of  Scotland,  2841-2847. 

See  also  Acts  of  Sederunt.  Appeals  to  the  Court  of  Session.  Judicature  Act.  Law 
Commission.  Lords  Ordinary.  Preparation  of  Causes.  Points  of  Form.  Record. 
Session,  Court  of,  1.     Sittings,  i.     nrits. 

Acts  of  Sederunt: 

1.  Generally,  and  necessity  for  revision  therein. 

2.  How  far  the  Judicature  Act  prevents  alterations  therein. 

3.  Papers  laid  before  the  Committee. 

1.  Generally,  and  necessity  for  revision  therein. 

The  practice  of  acts  of  sederunt,  containing  matters  and  principles  of  law,  was  dan- 
gerous in  principle,  and  has  ceased  a  great  many  years,  Lord  Advocate,  26-29 -Ob- 
servations thereon,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com.  p.  xx. No  dispa- 
ragement to  the  judges  that  the  acts  of  sederunt  which  they  were  bound  to  make  for 
their  own  procedure  should,  in  the  course  of  a  great  number  of  years,  have  siven  rise  to 

80  many  questions,  Lord  Advocate,  104 An  abridgment  of  the  acts  of  sederunt,  from 

the  institution  of  the  court  in  1532  to  1837,  published  by  witness,  with  the  approbation 

of  the  court,  Alexander,  375-380 ^The  judges  in  1810  gave  reasons  for  not  supplying 

the  House  of  Lords  with  copies  of  their  acts  of  sederunt  then  in  force,  Alexander,  381- 

388. Observations  thereon,  Mr.  Wallace's  proposed  Report,  Proc.  of  Com.  p.  xx. — — 

Report  of  the  Judges  of  the  Court  of  Session  to  the  House  of  Lords  on  order  for  copies 
of  acts  of  sederunt,  27  February  1810,  Mr.  Wallace's  proposed  Report,  Proc.  of  Com. 
p.  xxi. ;  App.  p.  239. 

They  are  not  revised  su6Sciently  often,  Mr.  Wallace's  proposed  Report,  Proc.  of  Com. 

p.  XX.;  Waddell,  628-636;   Darling,  1088.  1090;   Stodart,  1822-1824 ^Advantage 

that  would  result  if  practitioners  as  well  as  the  bar  were  consulted  in  drawing  acts  of 

sederunt,  Stodart,  1825-1827 How  iar  the  court  have  followed  the  plan  of  the  clause 

in  the  Bill  of  Sir  Islay  Camobell,  in  1785,  of  revising  acts  of  sederunt  as  occasion  might 

require,  Solicitor-General  of  Scotland,  2848-2851 Observations  thereon,  Mr.Wallace'^ 

proposed  Report,  Proc.  of  Com.  p.  xx. 

2.  How  far  the  Judicature  Act  prevents  alterations  therein. 

The  Judicature  Act  tied  up  the  form  of  proceeding  too  tightly  in  not  allowing  the  court 

to  make  acts  of  sederunt  for  its  own  practical  guidance,  Rep.  v. ;  Lord  Advocate,  26 ; 

Thomson,  2^8;  Dean  of  Faculty,  1260-1263;  Miller,  2271;   G.  J.  Bell,  2629-2633. 
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Acts  of  Sederunt  : — 2.  How  far  the  Judicature  Act  prevents  akeratian  therein — coni<*. 
2650-2654.  2731-2739 — —It  would  be  advantageous  if  some  of  the  rigidity  of  existing 
statutes  were  diminished  by  greater  discretionary  power  in  the  court  to  reform  the  minute 

parts  of  its  proceeding's^  TkMHSon,  324 ;  Miller,  2272 ^The  reason  why  certain  forms 

nave  not  been  altered  is  a  doubt  whether  a  clause  in  the  Judicature  Act  does  not  prevent 

as  much  being  done  as  could  be  wished,  Dean  of  Faculty ^  1260 Opinion  that  the 

court  possesses  sufficient  power  under  the  late  Acts  of  Parliament  of  making  acts  of 
sederunt  for  all  purposes  for  carrying  those  Acts  of  Parliament  into  effect.  Sir  William 
Rae,  155;  Alexander,  566-573;  WaddeU,  628-636. 

Power  should  be  enlarged ;  acts  of  sederunt  not  to  come  into  force  till  after  being 

submitted  to  Parliament,  Mep.  v. Powers  of  the  court  with  regard  to  acts  of  sederunt, 

and  to  what  extent  an  Act  of  Parliament  would  be  required  to  carry  the  recommenda- 
tions of  the  Law  Commission  into  effect,  Darling y  967-971 ;  G.  J,  Bell,  2782-2784 

Opinion  that  an  act  of  sederunt  would  be  quite  sufficient  to  enable  an  agent  to  move 

for  all  decrees  in  absence,  and  to  make  motions  in  the  motion  rolls,  Alexander ^  453-454 

Further  evidence  upon  acts  of  sederunt  as  to  putting  out  the  roll,  postponing  causes 

from  the  absence  of  counsel,  &c.,  R.  Bell,  2527-2536 ^In  what  manner  the  court  might 

alter  and  have  altered  the  common  law  and  Acts  of  Parliament  by  means  of  acts  of  sede- 
runt, Darlina,  1043-1087.  1095-1108 Instances  have  occurred  of  acts  of  sederunt 

made  to  explain  Acts  of  Parliament  being  themselves  the  subject  of  doubt,  Darling, 

1068 Further  instance  in  which  the  court   by  act  of  sederunt  have  explained  an 

Act  of  ParKament,  without  a  power  given  them  by  that  Act  so  to  do.  Darling, 
1918-1927. 

3.  Papers  IcUd  before  the  Committee. 
Report  of  judges  of  the  Court  of  Session  to  the  House  of  Lords,  on  the  order  of  the  House 

for  copies  of  the  acts  of  sederunt,  Aj)p,p.  239 Extract  from  the  speech  of  the  Right 

Honourable  Charles  Hope,  lord  president  of  the  Court  of  Session,  on  moving  the  court  to 

pass  acts  of  sederunt,  12  November  1825,  App.  p.  244 Copy  extracts  from  acts  of 

sederunt,  11  January  1604,  relative  to  the  distribution  of  the  bar,  App.p.  245. 

See  also  Judges  of  the   Inner  House,  IIL    Judgments,  2.     Jury  Clerks.    Records. 
Preparation  of  Cases.     Sittings,  1.     Teiumts*  Possessions. 

Administration  of  the  Law.     The  manner  in  which  the  law  is  administered  is  one  cause  of 
the  diminution  of  business  in  the  Court  of  Session,  Alexander,  395. 

See  also  Parole  Argument.     Rolls  of  Causes.    Routine  Business.     Session  Court. 

Admiralty  Court.    Abolished  by  1  iGreo.  4,  and  1  Will.  4,  and  its  sole  civil  jurisdiction  vested 
in  the  Court  of  Session,i?6p.  iv. ;  Lord  Advocate,  6 ;  Sir  William  Rae,  143;  Waddell,  639. 
See  also  Maritime  Causes. 

Admissions.     See  Facts. 

Advocate  Depute.  Powers  of  the  advocate-depute  in  criminal  trials,  and  on  what  occasions 
offenders  are  handed  over  to  the  sheriff,  Solicitor-General  of  Scotland,  2901-2905. 

Advocation.  Proceedings  before  sheriffs  brought  in  review  before  the  Court  of  Session  by 
means  of,  Lord  Advocate,  93. 

Advocations  and  Suspensions.     Act  for  diminishing  delay  and  expense  in,  passed  10  August 

1838,  and  an  act  of  sederunt  explaining  it  was  made  24  December,  Darling,  1054 

Manner  in  which  agents  have  suffered  from  alterations  with  regard  to.  Hunter,  2015. 

Agents.  They  cannot  appear  at  the  bar  and  plead  in  either  the  outer  house  or  the  inner 
house,  Thomson,  239. 

See  also  Advocations  atui  Suspensions.    Jury  Clerks. 

Alexander,  Witliam,  (Analysis  of  his  Evidence.)     Writer  to  the  signet  since  1819,352-354 

Manner  in  which  the  judges  of  the  inner  house,  previous  to  1825,  dealt  with  cases 

brought  before  them  from  the  outer  house,  356-358 They  studied  the  cases  out  of 

court,  and  devoted  a  shorter  time  in  court  when  they  gave  their  judgment,  359 

Though  not  satisfactory,  it  was  more  so  than  the  present  plan,  as  the  judges  were  more 

fully  aware  both  of  the  facts  and  law  of  the  case  than  they  are  now,  360-361 It  was 

expected  from  the  change  in  1825,  that  if  the  papers  put  before  the  inner  house  were 
more  brief,  the  oral  hearings  would  be  longer,  but  which  has  not  been  the  case,  362-366 

If  the  spirit  of  the  Act  of  1825  were  carried  out,  there  would  be  ample  work  for  both 

divisions,  367 ^There  would  be  dissatisfaction  if  the  number  of  judges  were  reduced, 

368,  369 The  public  service  requires  the  number  of  lords  ordinary  rather  to  be 

increased  than  diminished,  370. 

The  pursuer  should  have  the  choice  of  the  lord  ordinary,  but  not  also  of  the  inner 

chamber,  371 The  option  of  lord  ordinary  could  not  be  taken  away  with  advantage; 

before  it  was  allowed,  it  could  always  be  done  by  a  little  management,  372,  373 

If  the  business  were  conducted  in  the  manner  contemplated  when  the  Judicature  Act 
passed,  one  inner  division  would  not  be  able  to  overtake  the  business,  374— An  abridg- 
ment of  the  acts  of  sederunt  from  the  institution  of  the  court  in  1532  to  1837,  Published 

by 


Digitized  by 


Google 


jtooitUtillO  ALE  APP  259 

Report,  1840 — continued. 

Alexander,  William.    (Analysis  of  his  Evidence.) — continued. 

by  the  witness,  with  the  approbation  of  the  court,  375-380- The  judges  in  1810  gave 

reasons  for  not  supplying  the  Uouse  of  Lords  with  copies  of  their  acts  ofsederunt  then  in 
force,  381-388 — —The  choice  of  lord  ordinary  now  allowed,  and  the  means  of  obtaining 

it  formerly,  causes  an  accumulation  of  business  before  certain  lords,  389-392 Cause  of 

the  diminution  in  the  business  of  the  Court  of  Session  within  the  last  20  years,  393*395 

Course  of  proceeding  in  an  action  in  the  outer  house,  396-398 Objections  to  the 

lord  ordinary's  note,  which  should  be  constructed  differently,  399-402 Mode  of  pro- 
ceeding in  the  inner  house  when  a  judgment  of  the  lord  ordinary  is  brought  under  review, 

403-411 The  lords  ordinary  do  not  form  their  opinions  from  reading  the  record  till 

they  have  heard  counsel,  412,  413. 

Comparative  time  the  debates  of  counsel  last  in  the  outer  house  and  inner  house,  415- 

418 The  counsel  trust  that  the  Judges  of  the  inner  house  have  mastered  the  facts 

from  reading  the  record,  which  is  the  same  as  that  before  the  outer  house,  with  the  ex- 
ception of  the  lord  ordinary's  note,  418-420 There  is  greater  propriety  and  necessity 

for  an  argument  in  the  inner  than  in  the  outer  house,  421 The  inner  house  judges  do 

not  hear  counsel  as  patiently  and  deliberately  as  the  outer  house  judges,  422 The 

mode  in  which  the  inner  house  judges  dispose  of  the  cases  brought  under  their  review  is 

not  satisfactory  to  the  suitors,  423 Manner  in  which  the  present  system  of  review  in 

the  inner  house  originated,  424 Extract  from  the  Report  of  the  Law  Commissioners 

against  the  mode  of  procedure  in  the  inner  house  on  reviewing  judgments,  425 

Impatience  of  the  judges  in  hearing  counsel  is  discouraging  to  counsel,  426 ^To  whom 

commissions  for  the  discovery  of  writings  are  now  granted;  objections  to  the  system, 
and  improvements  suggested,  427-434. 

Objections,  on  the  ground  of  expense  and  otherwise,  to  the  present  practice  of  remitting 
matters  of  figures  to  accountants,  uho  sometimes  report  their  opinions  on  matters  of 

law  and  evidence,  435-439 Causes  which  operate  to  prevent  trial  by  jury  being 

popular,  particularly  the  expense,  440-442 Delay  and  expense  to  the  suitors  from  ab- 
sence of  counsel  at  other  bars,  444-448. 482-486- Opinion  in  favour  of  agents  superseding 

counsel  in  all  matters  in  what  are  termed  motion-rolls  of  the  lord  ordinary,  449-473 

Period  and  hours  of  sitting  of  the  lords  ordinary  and  the  inner  houses,  474-481 If 

the  sessions  were  increased,  the  business  would  increase,  487 The  vacations  might  be 

advantageously  shortened,  488 Opinion  that  the  appointment  of  new  judges  in  the 

inner  house  would  not  of  itself  be  sufficient  to  improve  the  system  of  hearing  causes 
therein,  489,  490         Names  of  judges  who  have  been  transferred  from  the  outer  to  the 

inner  house  in  the  last  five  years,  491-495 Doubtful  whether  lengthening  the  sessions 

would  or  would  not  decrease  the  arrears  before  certain  lords  ordinary,  496-512 How 

far  the  two  divisions  are  satisfactory  as  producing  uniformity  of  judgment,  513. 518, 51 9. 

The  hearing  in  the  inner  houses  has  been  very  little  improved  in   the  last  two  years, 

520,  521 Causes  should  be  heard  there  in  the  same  manner  as  they  are  on  appeal  in 

the  Lords,  522 Judges  should  have  the  papers  as  the  Lord  Chancellor  has  them,  but 

they  should  be  as  much  read  after  hearing  counsel  as  before,  523- What  the  lord 

ordinary's  note  ought  to  contain,  524-526 Dissatisfaction  of  the  suitors  and  profes- 
sion at  the  proceedings  in  the  inner  house,  which  is  well  founded,  527-533 How  far 

the  judges  do  actually  read  the  papers  before  giving  their  judgment ;  there  is  a  general 
impression  that  they  decide  the  causes  without  sufficient  reading  or  hearing ;  if  viva  voce 
hearing  were  allowed  to  the  extent  intended  by  the  Judicature  Act,  that  impression  would 

be  wholly  removed  ;  534-551 Further  evidence  upon  the  supposed  reasons  of  the 

impatience  of  judges  at  hearing  the  arguments  of  counsel,  552-559 ^The  question 

whether  the  senior  or  the  junior  judge  should  deliver  his  judgment  first,  could  be  settled 

by  act  of  sederunt,  560-562 Whether  allowing  the  judges  to  choose  their  divisions 

annually  would  be  advantageous,  563,  564 Two  inner  chambers  are  sufficient,  565 

Opinion  that  the  court  possesses  sufficient  power  under  the  late  Acts  of  ParHament 

of  making  acts  of  sederunt  tor  all  purposes  for  carrying  those  Acts  of  Parliament  into 
effect,  566-573. 

Aliment,  Action  of.  Manner  in  which  the  inner  house  should  be  relieved  from.  Hunter^ 
1954.     See  also  Sheriff  Courts,  1. 

Appeals  to  the  Court  of  Session.     Particulars  relative  to,  and  alterations  that  have  been 

made  therein  by  different  statutes,  Lord  Advocate,  7 Appeals  from  justices  of  the 

peace,  trials  before  juries,  and  appeals  from  surveyors  of  taxes  are  decided  by  the  Court 

of  Session,  Lord  Advocate,  61 Proceedings  on  appeals  from  the  sheriff  to  the  lords 

ordinary,  to  the  inner  house,  and  thence  to  the  House  of  Lords,  Lord  Advocate,  92-102. 

Appeals  to  the  House  of  Lords: 
L  Generalhf. 

2.  Number  thereof,  and  causes  of  any  increase. 

3.  Papers  laid  before  the  Cmnmittee. 
1.  Generally. 

After  two  consecutive  judgments  in  the  inner  house,  the  only  remedy,  previous  to  the 

Judicature  Act,  was  by  appeal,  and  which  appeal  was  both  in  law  and  in  fact,  and  made 
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Report,  1 840 — continued. 

Appeals  to  the  House  of  Lords  : — 1.  General/y — continued. 

the  proceedings  almost  interminable,  Lord  Advocate,  18,  19 Under  the  Judicature 

Act,  no  appesd  lies  to  ihe  House  of  Lords  from  a  decision  of  the  lord  ordinaiy^  unless  it 
has  previously  been  appealed  against,  and  decided  by  one  of  the  divisions  of  the  Court 

of  Session,  Rep.  iii. ;  Lord  Jdvocate,  10 ;  Alexander,  574,  575 ^They  are  now  confined 

to  the  law  of  tne  case,  Lord  Advocate,  1 1 Nature  of  appeals  to  the  House  of  Lords  that 

have  been  stopped  by  recent  arrangements  in  the  Court  of  Session,  under  legislative 

enactment,  Lora  Advocate^  11 The  origin  of  the  Act  6  Geo.  4,  c.  120,  was  a  complaint 

by  the  House  of  Lords  of  the  increase  of  appeals;  grounds  on  which  it  was  considei-ed, 
in  1823,  that  appeals  chiefly  arose.  Sir  William  Rae,  I43. 

2.  Number  thereof,  and  caitses  of  any  increase. 

There  are  more  from  Scotland  than  from  any  other  division  of  tlie  empire,  Lord  Advocate, 

130 Observations  thereon,  with  accounts  respecting  appeals,  1823-1836,  Mr.  Wallace's 

proposed  Report,  Proc.  in  Com. p.  xviii. Cause  of  the  number  of  appeals  to  the  House 

of  Lords,  Lord  Advocate,  130;  li'addell,Qi2,  613;  Stodart,  1672, 1673.  1806.  1875-1886 

From  the  want  of  sufficient  reasons  for  judgments,  lA)rd  Advocate,  130;   Waddell, 

612,   613 From   the   difference  of  opinion  of  judges   in  their  judgments,  Stodart, 

1806.  1880 From  the  nature  of  the  appellate  jurisdiction  of  the  House  of  Lords,  Zorc{ 

Advocate,  130.   132,  133 They  are  not  often  brought,  on   the  speculation  that  the 

English  Chancellor  does  not  understand  Scotch  Law,  Stodart,  1883,  ^^84 ^The  Lord 

Advocate  is  not  so  well  able  to  give  a  judgment  on  that  point  as  a  practical  agent,  as  he 

does  not  come  so  immediately  into  collision  with  the  parties,  Stodart,  1885,  1886 The 

course  of  appeals  to  the  House  of  Lords  is  a  dissatisfaction  with  the  judgment  obtained, 
and  the  hope  that  a  more  deliberate  hearing  and  an  able  miini  appUed  to  it  will  obtain 
redress.  Miller,  2255. 

They  are  increasing;  causes  thereof;  S/orfar^,  1875. 1886 The  Judicature  Act  has  not 

diminished  ihem,  Darling,  1928 ^They  would  be  diminished  by  having  one  chamber 

instead  of  two,  Stodart,  1756;  G.  J.  ^ell,  2756 Also,  if  confidence  were  restored 

to  the  Scotch  courts  of  review,  Miller,  2261 They  would  be  increased  by  reducing 

the  number  of  judges  below  four,  Sir  William  Rae,  151  ;  Robert  Bell,  2436. 

3.  Papers  laid  before  the  Committee. 

An  account  of  the  number  of  appeals  presented,  heard  and  decided  on  in  each  session, 
from  14  March  1823  to  13  June  1836 ;  distinguishine  the  number  of  Scotch,  English,  Irish 

and  Welsh  in  each  Session  respectively,  App^  p.  24^ A  return  of  the  number  of  cases 

appealed  to  the  House  of  Lords  from  the  Court  of  Session,  1820-1840,  showing  those 
which  were  reversed,  those  affirmed,  and  those  remitted  for  further  consideration, 
App.  p.  255. 

See  also/wwer  House,  3,  4.  Judges  of  the  Court  of  Session.  Judgments,  1.  Proofs 
upon  Commission.    Jury  Trial.     Records.     Written  Arguments. 

Appendixes  to  Record.     See  Judges  of  the  Inner  House,  iv.  1. 

Arbitrations.    The  number  of  them  has  increased  from  the  dissatisfaction  arising  from  the 
diversity  of  judgments  pronounced  by  the  two  inner  divisions,  Stodart,  1672, 1673. 

Arrears  of  Causes: 

1.  Generally. 

2.  In  the  Inner  House. 

3.  Before  the  Lords  Ordinary. 

4.  Suggestions  for  preventing  Arrears  before  Lords  Ordinary. 

1.  Generally. 

Extent  of  arrears  before  the  lords  ordinary  and  the  inner  house,  and  causes.  Darling, 

929. 935 Table,   showing  the  arrears  of  business  in  the  Court  of  Session  on   the 

1st  January  1832-1840,  made  up  from  the  annual  Returns  of  Parliament,  Darling,  1161 

Return  of  the  number  of  causes  instituted  and  decided  in  the  Court  of  Session  in 

Scotland,  between  1  January  1839  and  1840,  showing  the  number  of  causes  r^stdy  for 
judgment,  but  not  disposed  of  at  the  last  of  these  dates,  App.p.  242. 

2.  In  the  Inner  House. 

To  what  extent  there  is  an  arrear  of  business  in  the  inner  house.  Dean  of  Faculty, 

1368, 1360 Observations  thereon,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com. p.  xvi. 

The  arrears  of  the  inner  house,  second  division,  are  very  little,  Thomson,  257 

They  would  accumulate  if  there  were  but  one  division,  Thomson,  204 Arrangements 

that  might  be  made  to  prevent  arrears  in  that  event.  Hunter,  2022-2025.  2066, 2c^7. 

3.  Before  tlie  Lords  Ordinary. 

Always  an  arrear  of  causes  before  the  lords  ordinary.  Lord  Advocate,  79 Increase 

therein  before  the  lords  ordinary,  although  the  period  of  the  session  has  been  lengthened. 

Sir  William  Rae,  152 Extent  of  arrears  before  the  lords  ordinary,  and  causes.  Darling, 

9^9^935 Observations  thereon,    Mr.  Wallace's  proposed  Report,  Proc.  in   Com.  p. 

XV.  xvi. Arrears  before  certain  lords  ordinary  arise  from  the  extent  of  business  being 

such  that  they  cannot  overtake  it,  M'Neill,  1483,  1484 It  is  caused  by  the  choice  of 

lord  ordinary.  Rep.  viii.;  ^fexcrnier,  389-392 Extent  of  arrears  before  tords  Moncrieff 
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Arrears  of  Causes: — 3.  Before  the  Lords  Ordinary — continued. 

and  Jeffrey  in  the  last  session.  Hunter,  1944, 1945 There  are  great  arrears  before  some 

lords  ordinary,    but  which  is   not  to  be  attributed  to  them,    Miller,  2179,  2183 

Analysis  of  new  business  before  the  different  lords  ordinary  in  the  last  session,  showing 

in  what  manner  the  evil  of  arrears  is  curing  itself.  Hunter,  2019-2021 Reference  to 

the  evidence  of  Mr.  Fisher,  before  the  Law  Commission,  on  the  delay  arising  from  the 

arrear  of  cases  in  the  debate  rolls  before  the  lords  ordinary.  Miller,  2187 Tabular 

view  of  the  business  before  the  lords  ordinary  in  the  Court  of  Session  during  the  winter 
session  1839-1840,  App.p.  247. 

4.  Suggestions  for  preventing  Arrears  before  Lords  Ordinary, 

Improvements  suggested  would  prevent  all  arrears  before  the  lords  ordinary,  Stodart, 

1810,  181 1 A  distribution  of  causes  would  prevent  arrears  accruing.  Sir  William  Itae, 

171-177;  Thomson,  205-210 ;  Dean  of  Faculti/,  \2g8,  I2gg;  Stodart,  1766,  1767 

Why  a  distribution  of  causes  would  not  get  rid  of  arrears  before  some  lords  ordinary. 

Lord  Advocate,  yg ;  Robert  Be/Z,  2431,  2432 They  would  not  take  place  before  the 

lords  ordinary  if  they  were  relieved  from  routine  business,  and  their  bars  better  supplied 
with  counsel,  Miller,  2223. 

See  also   Choice  of  Lord  Ordinary,  2.     Inner  House,  1.  5,  6.     Lords  Ordinary,  q. 
Outer  House  Session,     Period  of  Sittir^s,  2. 

Auchterarder  Case.    Reference  to  this  case  as  regards  the  opinions  of  the  consulted  judges. 
Hunter,  2108. 

Avisandum.     Objection  to  the  period  cases  are  kept  by  lords  ordinary  for,  Stodart,  1769. 
See  also  Outer  House. 

B. 

Banhrupt  Act,  [1839.]     Digest  thereof  published  by  witness,  Alexander,  376. 

Bankruptcy.    The  Bill  Chamber  is  always  open  without  vacation  for  proceedings  in  cases 
of  bankruptcy,  Lord  Advocate,  58. 

Bar  of  Scotland,     See  Counsel. 

Bell,  George  Joseph.  (Analysis  of  his  Evidence.) — Advocate  of  the  Scotch  bar  since  179*, 

2564,  2565 JProfessor  of  the  law  of  Scotland  in  the  University  of  Edinburgh,  2566 

One  of  the  principal  clerks  of  session,  2567 Member  of  the  commission  in   1824, 

2568 Chairman  of  that  in  1833,  2569 The  statute  of  1825  has  not  produced 

all  the  effect  expected  from  it,  2573 The  bearing  and  decision  of  causes  in  the  outer 

house  has  given   great  satisfaction,   2574-2576 Similar  satisfaction  has  not  been 

experienced  with  regard  to  the  inner  house,  2577-2579 ^The  dissatisfaction  expressed 

in  1833  still  continues,  and  very  much  from  the  same  causes,  2580-2585 Detail  of 

the  causes  of  dissatisfaction  at  the  hearing  in  the  inner  house,  2586,  2587 If  cases 

were  opened  by  counsel  in  the  inner  house  as  fully  as  they  are  in  the  outer  house,  the 
present  dissatisfaction  would  entirely  disappear,  2588-2590. 

The  difficulty  of  understanding  the  cases  as  heard  in  the  inner  house  prevents  any 
attendance  of  the  bar,  except  in  cases  of  particular  importance;  evils  to  the  bar  frou; 

the  want  of  such  a  school ;  2591-2595 It  is  very  essential  for  the  administration  of 

justice  in  Scotland  and  its  due  character,  that  full  viv&  voce  discussion  should  be  intro- 
duced, 2596-2601 The  lord  ordinary's  note  was  substituted  for  a  viva  voce  opinion^ 

shortly  after  the  statute  of  1825,  2602-2604 The  viva  voce  opinion  of  the  lord  ordi- 
nary would  be  much  better,  2605 It  was  enjoined  by  the  original  commission  that 

the  appeal  to  the  inner  house  should  be  by  note  of  facts,  and  that  nothing  should  be  said 

in  the  way  of  argument,  2606 Opinion  of  eminent  witnesses  before  the  commission 

in  1 834,  that  the  judges  of  the  inner  nouses  should  have  nothing  to  read  before  they  hear 

the  cause,  2608-2610 In  the  ordinary  class  of  cases  ihe  grounds  of  judgment,  in 

the  inner  house,  are  not  sufficiently  stated,  2611,  2612 It  was   and  still  is  much 

wished  that  the  judgments  should  not  be  delivered  till  the  next  day,  2613 

Description  of  mmutes  of  debate,  or  cases,  which  are  sometimes  ordered,  2614-2617 

The  sittings  in  court  are  no  criterion  of  the  time  occupied  by  the  judges,  whose 

labour  at  home  is  long  and  arduous,  2618-2620 — —Further  opinion  in  favour  of  more 

public  work  and  less  private  study,  2621 One  inner  house  would  not  be  sufficient ; 

an  improved  system  would  cause  more  business,  2622,  2623 Reducing  the  number  of 

judges  to  three  would  be  highly  inexpedient ;  it  would  be  better  10  augment  it  to  five,  by 
a  lord  ordinary  attending  the  inner  house  in  roiation,  2624,  2625- Incidental  proceed- 
ings in  the  inner  house  nad  better  be  sent  to  the  outer  house,  2626-2628 Defect  in 

the  preparation  of  causes  partly  attributed  to  the  stricmess  of  the  Judicature  Act,  in  not 
allowing  the  court  to  make  acts  of  sederunt  for  the  guidance  of  its  practice,  2629-2633 

^The  sittings  in  court  were  longer,  prior  to  1825,  than  since,  2634-2637 Further 

opinion  in  favour  of  judges  reading  the  papers,  after  hearing  the  arguments,  instead  of 
previously,  2638-2649. 

Manner  in  which  the  Judicature  Act  has  been  too  strict  with  regard  to   pleading; 
difference  between  jury  cases  and  those  partaking  of  a  Chancery  character;  2650-2654 

The  judges  sometimes  differ  in  the  conclusions  they  form  from  the  statements  of 

facts  made  on  one  side  or  the  other,  2655-2660 The  business  of  the  Court  of  Session 
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Belly  George  Joseph.    Analysis  of  his  Cyideuce — continued. 

comprisiDg  the  jurisdiction  performed  in  England  by  the  court  of  Chancery,  the  common 
law  courts,  the  ecclesiastical  courts^  and  the  court  of  bankruptcy^  the  number  of  inner 

divisions  and  lords  ordinary  cannot  be  reduced,  2661,  2662 Opinion  in  favour  of  a 

viva  voce  judgment  of  the  lord  ordinary,  but  which  might  also  be  reduced  to  writing, 

2663-2675 Preparation  of  records  should  be  put  into  the  hands  of  a  person  to  act 

according  to  strict  rules,  and  report  to  the  judge,  2679-2683. 

Advantages  of  jury  trial ;  its  great  expense  preyents  its  being  a  favourite ;  it  would  be 

dangerous  and  inexpedient  to  force  it  by  legislative  enactment,  2684-2689 Further 

opinion  in  favour  of  viva  voce  opinion  of  the  lord  ordinary,  2690-2694 Special  cases 

have  been  used  but  seldom,  and  only  on  jury  trials,  2695,  2696 Reserving  points  is 

not  in  accordance  with  the  practice  of  the  Scotch  courts,  2697,  2698 It  would  be 

advantageous  if  the  lord  ordinary's  decision  could  be  final,  subject  to  certain  points  re- 
served for  the  opinion  of  the  inner  house,  2699-2701 In  important  cases,  and  where 

the  inner  house  differs  from  the  lord  ordinary,  the  grounds  of  the  judgment  are  delivered 

fully,  2702-2704 Further  opinion  in  favour  of  judges  deciding  upon  oral  pleading, 

and  merely  referring  to  the  record,  2705-2715 Inconvenience  in  point  of  building  of 

the  outer  houses,  and  convenience  for  the  inner  houses,  2716-2718 If  causes  were 

heard  in  the  inner  house  as  fully  as  in  the  outer  house,  the  bar  would  have  a  greater  num- 
ber of  persons  brought  forward,  2719,  2720 Further  evidence  in  favour  of  viva  voce 

judgments  of  the  lords  ordinary,  2721-2725 Further  opinion  in  favour  of  lords  ordinary- 

sitting  in  rotation  in  the  inner  house,  2726,  2727. 

Objection  to  the  frequent  revisal  of  condescendence  ^nd  answers;  it  should  be  impera- 
tive to  close  tlie  record  according  to  the  judgment  of  the  person  appointed  to  super- 
intend  it;   2728-2730 Imperfections  in  the  Judicature  Act;  manner  in   which   it 

prevents  regulations  by  acts  of  sederunt ;  suggestions  for  improvement  contained  in  the 
first  Report  of  the  Law  Commission;  2731-2739 Furtlier  evidence  upon  the  unpopu- 
larity of  jury  trial,  from  its  expense,  2740-2744 One  court  would  insure  uniformity 

of  decision,  but  which  can  be  done  by  a  united  judgment;  but  one  court  could  not  get 

through  the  business;  2751-2764 Examination  upon  the  extent  of  business  before 

different  judges,  and  upon  certain  of  them  having  also  the  duties  of  the  Exchequer  and 

Justiciary,  2765-2777 Judges  ought  to  have  the  power  of  compelling  the  closing  the 

record,  2778-2781 Amendment  of  the  Judicature  Act  must  be  done  by  the  legisla- 
ture, 2782-2784. 

BeU,  Graham.    Reference  to  his  evidence  before  the  Law  Commission  as  to  the  want  of 

arrangement  of  business  before  the  lords  ordinary,  Hunter^  1943 On  the  delays  before 

the  lords  ordinary,  and  in  what  manner  they  might  be  prevented.  Miller,  2184. 

JBeU,  Robert.  (Analysis  of  his  Evidence.)     An  advocate  of  the  Scotch  bar,  2419 Pro- 
curator to  tlie  Church  of  Scotland,  2420 In  practice  nearly  36  years,  2421 Has 

been  engaged  in  several  of  the  most  important  causes  that  have  been  heard  before  the 

Court  of  Session,  2422 ^The  present  number  of  judges  not  more  than  sufficient;  the 

business  is  fully  sufficient  to  occupy  their  attention,  2423,  2424 Advantage  of  the 

choice  of  lord  ordinary,  2425-2428- Distribution  of  causes  would  be  inexpedient, 

2429-2432 Since  the  Judicature  Act,  viva  voce  pleading  has  been  more  adoptea  before 

the  lords  ordinary,  Mhich  has  given  great  satisfaction,  2433,  2434 Not  expedient  to 

dispense  with  either  division  as  a  court  of  review,  and  substitute  one  court  in  their  place, 

2435 No  alteration  recommended  in  the  present  number  of  judges,  2436. 

The  Judicature  Act  has  not  been  so  fully  carried  out  in  the  inner  house  as  it  has  in  the 

outer  house,  as  regards  parole  pleading,  2437-2443 Description  of  impatience  at  the 

arguments  of  counsel  manifested  by  judges,  when  they  have  made  up  their  minds  from 

reading  the  record,  2444-2447 The  evil  is  working  its  own  remedy,  as  the  spirit  of 

the  Act  is  carried  out,  more  business  will  be  done  in  public,  which  will  be  more  satis- 
factory, 2448-2450— —The  return  of  the  number  of  hours  of  the  sittings  of  the  inner 
house  is  no  criterion  of  the  business  before  the  judges,  or  of  the  work  they  have  to 

perform,  2451,2452 ^The  profession  and  the  public  are  satisfied  with  the  mode  of 

administering  justice  before  the  lords  ordinary  since  1825,  2453-2455 Want  of  satis- 
faction in  the  profession  is  pretty  general  at  the  mode  of  conducting  business  in  the  inner 
house,  2457-2460. 

The  junior  members  of  the  bar  are  not  sufficiently  encouraged  by  the  court  in  their 
arguments  in  the  inner  house,  2461-2465'        The  judges  of  the  inner  house  should  not 

see  the  record  or  lord  ordinary's  note  till  counsel  begin  to  address  them,  2467 Which, 

with  }>ostponing  the  giving  judgment  to  a  subsequent  day,  would  give  greater  satisfaction 

at  decisions,  2467-2469 Cases  in  which  the  judges  of  the  inner  house  have  recently 

adopted  the  practice  of  writing  their  judgments,  2470-2476 Grounds  of  judgments 

are,  in  many  cases,  not  stated  sufficiently  fully,  2477-2479 From  the  want  of  which, 

and  full  viva  voce  argument,  the  public  have  no  security  but  their  confidence  in  the  judge, 
that  their  case  has  been  fully  considered,  2480 From  the  short  manner  in  which  argu- 
ments are  conducted,  the  public,  nor  even  professional  men,  who  are  not  in  the  cause,  can- 
not, in  many  cases,  understand  the  point  the  court  has  to  decide,  2481-2485 Proportion 

of  cases  so  circumstanced,  2503-2509 Which  causes  a  very  small  attendance  of  the  bar, 

2486 


Digitized  by 


Google 


j^nttaim.]  BEL  CHA  263 

Beport,  1840 — continued. 

BtUf  Robert.  (Analysis  of  his  Evidence.) — continuecL 

2486-2488 Unless  when  cases  of  great  importance  are  being  fully  gone  into,  2489, 

2490. 

Disadvantage  to  the  bar,  particularly  to  the  junior  niembers,  from  their  not  being  able 

to  receive  that  instruction  which  is  necessary  by  an  attendance  on  court,  2491-2496 

Barristers  who  report  cases  obtain  the  record,  and  are  by  that  means  in  a  similar  situation 

to  the  court  itself,  2497-2501 ^Young  barristers  might,  as  a  matter  of  favour,  be  able  to 

obtain  copies  of  cases,  2502 Number  of  judges  in  the  inner  house  who  have  been 

lords  ordinary,  2510 No  reflection  cast  on  the  judges ;  it  is  most  natural  that  the  older 

ohes  should  continue  the  habits  of  30  years  as  regards  studying  the  cases  at  home ;  2506. 
2511,2512. 

(Second  Examination.)  To  what  the  defects  of  the  system  and  the  dissatisfaction  of 
the  public  are  to  be  attributed,  2513 Reference  to  the  evidence  of  the  Attorney- 
General,  Sir  John  Campbell,  before  the  Law  Commission,  as  to  the  inconveniences  arising 
from  the  lords  ordinary  not  sitting  in  the  inner  house,  and  to  what  extent  the  witness 
coincides  therein,  2514-2521. 

Opinion  against  a  renewal  of  the  act  of  sederunt  of  1604,  for  the  division  of  the  bar, 
2522-25^6 Further  evidence  upon  acts  of  sederunt,  as  to  putting  out  the  roll,  post- 
poning causes  from  the  absence  or  counsel,  &c.,  2527-2536 Routine  business  being 

removed  from  the  inner  house  would  not  save  15  minutes  a  day,  2537,  ^63^ Opinion 

that  chamber  sittings  would  be  advantageous,  2539 Inconvenience  that  would  arise  to 

counsel  from  one  of  the  divisions  sitting  for  some  hours  after  the  other  had  risen,  2540- 

2549 Also,  from  the  alternate  sittings  of  the  lords  ordinary,  2550-2552 Opinion 

against  distribution  of  causes,  and  in  favour  of  choice  of  lord  ordinary,  2553,  2554 

Objections,  as  regards  the  profession,  to  the  two  divisions  sitting  on  alternate  days, 

2555-2558 Further  evidence  in  favour  of  a  short  interval  between  argument  and 

judgment,  2559-2563. 

Bill  Chamber  [Court  of  Session].    The  business  of,  was  formerly  done  by  the  puisne  judges 

in  rotation,  Lord  AdvoccUey  7 Nature  of  the  Bill  Chamber,  Lord  Advocate,  58- — — 

Motion  by  agents  therein  has  not  been  found  inconvenient,  and  which  practice  shows  they 
would  not  be  incompetent  to  make  motions  in  the  motion-rolls  of  the  lord  ordinary, 
Alexander y  ^^2.  469. 

See  also  Injunction.    Interdict. 

Boroughs.    Questions  under  the  Act  reforming  the  constitution  of  boroughs  may  have 
increased  in  the  Court  of  Session,  but  not  to  any  extent,  Thomson,  270. 

Buildings  of  the  Court  of  Session.     See  Session,  Court  of,  2. 


Campbell,  Sir  John  Islay.  Bill  brought  into  Parliament  by  him  in  1 785,  when  Lord  Advocate, 
to  reduce  the  number  of  Judges,  the  blanks  in  which  Bill  were  intended  to  have  been  filled 
up  with  "  Ten,"  Darling,  1177-11 79. 

Copy  Bill  for  augmenting  the  salaries  and  lessening  the  number  of  the  Judges  in  the 
Ck)urt8  of  Session  and  Exchequer  in  thatpart  of  Great  Britain  called  Scotland,  App.p,  249. 

See  also  Acts  of  Sederunt. 

Campbell,  Simon.  Reference  to  his  evidence  before  the  Law  Commission,  recommending 
the  lords  ordinary  and  the  inner  house  to  sit  on  alternate  days,  Miller,  2407. 

Capital  Punishment.  The  abolition  of  capital  punishment  may  facilitate  prisoners  pleading 
guilty.  Lord  Advocate,  70. 

"  Cases.*"    See  Written  or  Printed  Arguments  or  "  Cases.'* 

Causes,     Extract  from  returns,  showing  the  number  of  causes  before  the  Court  of  Session, 

and  how  far  it  shows  an  increase  or  diminution  of  business,  Sir  William  Rae,  148 

Statement  showing  the  rapid  decrease  of  business  of  the  Court  of  Session  since  1794,  App. 

p.  241 Return  of  the  number  of  causes  instituted  and  decided  in  the  Court  of  Session, 

between    1   January  1839  ^"^  ^  January   1840,  App.  p.    242 Tabular  view  of  the 

business  before  the  lords  ordinary  in  the  Court  of  Session,  during  the  winter  session, 

1839,  1840,  Jpp.  p.  247 Return  of  the  number  of  causes  decided  by  the  Tiend  Court, 

1830,  i840,-^|>p.  p.  248. 
See  also  Appeals.    Preparation  of  Causes.     Session,  Court  of. 

Cessio  Bonorum.    The  process  has  been  removed  almost  entirely  to  the  SheriflTs  Court, 
Waddell,  654 ,-  Darling,  906;  M'Neill,  1640 ;  Stodart,  1672. 
See  also  Sheriff'  Courts,  1. 

Chambers  Business  in  England.    The  bail  court  or  chamber  business  in  England  is  not 

analogous  to  the  Court  of  Session,  Dean  of  Faculty,  1294. 
Chamber  Sittings  in  Scotland.     Opinion  that  chamber  sittings  would  be  advantageous, 

jR.JBc/Z,2539. 
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Chancery,  Court  of,  in  England.-    If  their  pleadings  were  printed,  and   a  certain  degree 
of  knowledge  were  acquired  by  the  judge  before  the  case  was  opened  by  counsel  in  court, 
it  would  do  more  than  any  thing  else  in  the  diminisbiog  of  arrears  and  expediting  the 
business,  Dean  of  Faculty,  1280. 
See  also  Acts  of  Sederunt, 

Chancery  Proceedings.    See  Record. 

Choice  of  the   Division  of  the  Inner  House.     Whether  the  arrangement  giving  suitors  an 
absolute  choice  of  the   division,  has   not  been  attended  with  prejudicial  effects,  Lord 

Advocate,  79 Doubts  whether  parties  should  choose  their  own  division.  Sir  William 

Mae,  153- Objection  to  the  right  of  choice  of  the  division,  Dean  of  Faculty,  1300-1303 ; 

Alexander,  371 Observations  on  the  choice  of  the  division,  Rep.  iii.;  Mr.  Waif  ace's 

proposed  Report,  Proc.  in  Com.  p.  xvii. 

Choice  of  Lord  Ordinary: 

1.  Advantages  thereof,  and  opiniom  against  giving  it  up. 

2.  Evils  thereof,  and  proposed  remedies. 

1.  Advantages  thereof  and  opinions  against  giving  it  up. 

Advantage  to  the  bar,  the  profession  and  the  P^lic,  of  the  choice  of  Lord  Ordinary, 

Rep.\\\.',  3ean  of  Faculty,  1297.  1361,  1362;  Sir  William  Rae,  153;  Alexander,  ^^x 

Betore  it  was  allowed,  it  could  always  be  done  by  a  little  management,  Alexander,  372, 

373 ^^  ^^^s  not  take  place  from  caprice,  but  from   the  wish  of  going  to  the  best 

judge,  Hunter,  1946-1948;  Miller,  2262-2266. 

Opinion  against  giving  up  the  choice  of  lord  ordinary,  Alexander,  372,  373;  Dean  of 

Faculty,  1297  ;  Hunter,  2018;  McNeill,  1572;  R.  Bell,  2425-2428. 2553,  ^654 Giving 

up  the  choice  would  be  very  unpopular,  Thomson,  205-210 It  would  be  too  violent  a 

change,  S^oJar^,  1821 It  would  be  short-sighted  and  \}nvfhe,Solicitor'GeneralofScut' 

land,  2817. 

2.  Evils  thereof  ,  and  proposed  remedies. 

Whether  the  choice  of  lord  ordinary  has  not  been  attended  with  prejudicial  effects. 

Lord  Advocate,  79 Delay  caused  by   the  disproportion  of  cases  before  some  lords 

ordinary,  Stodart,  1769 How  far  the  choice  of  judges  causes  the  evil  of  arrears  before 

certain  iudges  to  remedy  itself,  DarZ/wof,  936-940 A  forced  distribution  of  causes  amonc 

the  lords  ordinary  would  do  away  with  the  privilege  of  choice,  which  is  highly  valued  by 
the  suitors,  Sir  William  Rae,  171-177 Proposed  method  of  regulating  choice  to  pre- 
vent too  great  arrears  before  certain  lords  ordinaiy,  S/orfar^,  1772 To  what  extent 

the  plan   of  regulating   the  choice   of  lords  ordinary  should  be   compulsory,   Stodart, 

1819-1821 Observations  thereon,  Mr.    fVallace's  proposed  Report,  Proc.  in  Com. 

p.  xvii. 

Circuits.    Number  of  circuits  appointed  in  Scotland  in  each  of  which  two  justiciary  judges 

officiate,  Rep.iv.;  Lord  Advocate, ^%',  Solicitor-Generalfor  Scotland,  2868-2874 They 

are  for  criminal  business,  and  very  few  counsel  attend  for  civil  cases  unless  specially 
retained,  Waddell,  823-826;    Dean  of   Faculty,  v^^i  \  Solicitor-General  for  Scotland, 

2868-2874 In  cases  of  difficulty  the  judges  on  circuit  certify  the  case  to  the  high 

Court  of  Justiciary,  Lord  Advocate,  72 ^J  udges  are  longer  on  the  circuits  than  they  used 

to  be,  Solicitor-General  of  Scotland,  2897-2900. 

Civil  Causes.    The  jurisdiction  of  the  Court  of  Session  extends  to  all  civil  cases  of  every 
description.  Lord  Advocate,  6. 

See  also  Circuits.    Jury  Trial,    laocal  Courts.    Session,  Court  of,  1.     Sheriff'  Courts,  i. 
Trials. 

Clerks  of  the  Court.     It  has  been  proposed  that  they  should  act  as  judges  in  common  mat- 
ters of  routine,  Alexander,  443 Description  of  routine  business  that  migh  the  performed 

by  the  clerks,  Stodart,  1713-1718;  Solicitor-General  of  Scotland,  2S:i^''2SQ6 Objec- 
tion by  the  Law  Commission  that  the  clerks  of  court  have  not  the  requisite  authority  to 
dispose  of  routine  business,  which  would  cause  wrangling  and  an  appeal  to  the  lord  ordi- 
nary, agreed  to,  Miller,  2228. 

See  also  Routine  Business. 

Commissary  Court.    Part  of  the  duties  of,  have  merged  in  the  Court  of  Session,  Wad- 
dell, 639. 
Commissions.     See  Proofs  upon  Commission.     Witnesses, 

Compromises.    The  dissatisfaction  arising  from  the  diversity  of  judgments  of  the  two  divi- 
sions has  led  to  an  increased  number  of  compromises,  Stodart,  1673. 

Condemnations  in  rem.     Considerable  arguments  sometimes  arise  before  the  Court  of  Session 
in  cases  of  penalties  in  condemnations  in  rem,  Lord  Advocate,  61. 

Condescendence. 
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Condescendence.  Nature  of,  in  the  Court  of  Session,  for  the  purpose  of  stating  matters  of 
fact,  Lord  Advocate,  16 Particulars  relative  to  condescendence  and  answer  and  revi- 
sion, till  the  parties  satisfied  as  to  the  statement  of  facts,  under  Act  6  Geo.  4,  c.  120,  IfOrd 

Advocate,  i8y  19;  Sir  WlliamEae,  14^;  6r.  Jl -Be//,  2728-2730 Part  of  the  statute 

relating  to,  has  led  to  a  multiplication  of  {Proceedings,  and  great  expense  not  anticipated. 

Sir  William  Rae,  154 Parties  should  he  restricted  to  two  revisals  of  condescendence 

and  answers,  unless  on  special  cause  shown,  Alexander,  397,  398 The  right  of  a  de- 
fender to  require  a  condescendence  ought  to  be  left  to  the  opinion  of  the  judge  or  person 
preparing  the  record,  G.  J.  Bell,  2676-2678. 
See  also  Preparation  of  Causes.    Record. 

Confimuitions.  Act  of  sederunt  explaining  Act  of  Parliament  4  Geo.  4,  c.  98,  without 
authority  in  the  Act  so  to  do,  Darling,  1918-1927. 

Consistorial  Courts.  Were  abolished  by  Act  1 1  Geo.  4,  and  1  Will.  4,  c.  69,  and  all  the  con- 
sistorial  judicature  vested  in  the  Court  of  Session,  Rep.  iv. ;  Lord  Advocate,  6 ;  Sir  William 

Rae,  143 ;  Waddell,  639 In  consistorial  cases  it  is  usual  to  take  evidence  in  court  or 

on  commission,  Thomson,  333,  334. 

Consultations  of  Judges.    See  Hearings  in  Presence, 

Conveyancing.  Conveyancing  questions,  which  constantly  arose  out  of  feudal  questions, 
have  been  removed  from  the  court,  Darling,  904.^ 

Corehouse,  Lord.  His  absence  from  court  through  illness  was  regretted  by  the  profession. 
Miller,  2159-2162.  ' 

Counsel : 

1.  Extent,  Talent  and  Precedence  of  the  Scotch  Bar. 

2.  Evils  to  the  Bar  for  want  of  a  sufficient  hearing  in  the  Inner  House. 

3.  Opinions  for  ana  against  a  distribution  of  the  Bar  between  the  Courts. 

4.  Bvils  arising  from  the  absence  of  Counsel  in  other  Courts. 

5.  Bffect  that  abolishing  one  Chamber  would  have  on  the  Bar. 

1.  Extent,  Talent  and  Precedence  of  the  Scotch  Bar. 

The  bar  and  the  profession  were  on  the  increase,  but  have  had  a  check.  Miller,  2345- 

2349 Great  importance  of  a  proper  selection  of  counsel  in  the  first  instance ;  a  great 

demand  for  well-employed  counsel  would  insure  its  own  supply.  Miller,  2192-2196 

There  are  not  men  of  sufficient  talent  and  intellect  at  the  bar  of  Scotland  to  keep  up  a 

bench  of  13  judges,  Darling,  1192-1201 Manner  in  which  alteration  of  the  practice 

in  1825  has  caused  a  monopoly  of  the  talents  of  the  bar,  Miller,  2224,2225 -The 

only  monopoly  of  the  Scotch  bar  is  that  of  talent.  Miller,  2377-2381. 

The  only  silk  gowns  at  the  Scotch  bar  are  the  Lord  Advocate  and  Solicitor-General,  Dean 
of  Faculty,  1408  ;  McNeill,  1523  ;  Mr.  Wallace^s  proposed  Rejwrt,  Proc.  in  Com.  p.  xvi. 
With  the  exception  of  those  officers  and  the  Dean  of  Faculty,  there  is  no  distinction  of 
rank  beyond  the  number  of  years  standing  at  the  bar.  Dean  of  Faculty,  1408 ;  McNeill, 

1523 ^The  junior  counsel  only  make  motions,  Waddell,  661 ^Examination  upon 

senior  and  junior  counsel,  and  the  number  of  counsel  allowed  to  speak  in  one  cause, 

McNeill,  1521-1530— Meaning  of  the  term" leading  counsel/^  Hunter,  1986,  1987 

Number  of  leading  counsel,  Sto£irt,  1 78 1 , 1 782 ;  Miller,  222 1-2223 ;  Hunter,  2048-2053 ; 

Mr.  Wallace* s proposed Beport,  Proc.  in  Com^p.  xvi. Number  of  well-employed  counsel, 

S/odar^,  1783;  Miller,  2220;  Jliiw/er,  2048-2053  ;  Mr.  Wallace's  proposed  Report,  Proc. 

in  Com.  p.  xvi. Precedence  of  counsel  in  the  inner  house  on  reviewing  juagments  in 

the  outer  house,  Alexandery  404 Rule  and  practice  with  regard  to  opening  cases  by  the 

senior  or  junior  counsel,  Dean  of  Faculty,  1277 Difference  in  counsel  with  regard  to 

their  mode  of  arguing,  and  the  manner  in  which  they  take,  the  interniption  of  the  judges. 
Dean  of  Faculty,  1277. 

2.  JEvils  to  the  Bar  from  the  want  of  a  sufficient  hearing  in  the  Inner  House. 

The  junior  members  of  the  bar  are  not  sufficiently  encouraged  by  the  court  in  their  argu- 
ments in  the  inner  house.  Miller,  2297,  2298  ;  R.  JB^//,  2461-2465 The  not  being  able 

to  obtain  legal  information  at  the  hearing  of  cases,  causes  a  very  small  attendance  of 

the  bar,  R.Bell,  2486-2488 When  cases  of  very  great  importance  are  being  fully  gone 

into,  there  is  a  large  attendance  of  the  h^r,  R.  Bell,  2489,2490 Young  barristers 

might,  as  a  matter  of  favour,  be  able  to  obtain  copies  of  cases,  JR.  BM,  2502 The 

difficulty  of  understanding  the  cases  as  heard  in  the  inner  house,  prevents  any  attendance 
of  the  bar,  except  in  cases  of  particular  importance;  evils  to  the  bar  from  the  want  of  such 
aschool,-Rep.ix.;  JJ.jB^//,2491-2496;  G.J.  Be//,  2591-2595;  Solicitor-General  of  Scotland, 

2803 If  causes  were  heard  as  fully  in  the  inner  house  as  they  are  in  the  outer  house, 

the  bar  would  have  a  greater  number  of  persons  brought  forward,  G.J.  Bell,  2719,  2720. 

8.  Opinions  for  and  against  a  distribution  of  the  Bar  between  the  Courts. 

On  the  division  of  the  courts,  it  was  proposed  that  the  bar  should  be  divided,  but  it  was 

not  considered  advisable  eventually,  Thomson,  222f.  233 Considerable  advantage  would 

be  derived  if  they  would  divide  themselves  into  counsel  for  the  inner  and  counsel  for  the 

0.45.  L  L  outer 
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Counsel: — 8.  Opinions  for  and  against  a  distribution  of  the  Bar  between  the  Courts — coDt4. 

outer  houses,  Darling,  1006 It  would  be  agreeable  to  the  bench,  the  agents  and  the 

suitors,  Darlina,  101  §-1020 The  senior  counsel  attaching  themseWes  to  the  court  of 

review,  would  oe  beneficial  to  the  junior  members  of  the  bar,  Darling,  1019 ;  Stodart, 

Their  being  divided  into  classes  for  attending  particular  courts  would  be  a  convenience 
to  the  public,  but  it  is  a  question  whether  it  would  not  infringe  the  rights  of  the  nro- 

fession,  Alexander,  515-517 ;  Waddell,  606-609 It  would  not  be  worth  the  while  of 

men  of  eminence  to  practise  if  they  were  so  circumscribed,  Waddell,  749-753 A  divi- 
sion of  the  bar  would  be  impracticable ;  the  evils  the  public  suffer  will  work  their  own 

cnte,D€an  of  Faculty,  1335 Objections  to  a  division  of  the  bar,  McNeill,  1508-1513; 

Dean  of  Faculty,  1398-1410 It  is  not  practicable,  by  legislative  means,  to  confine 

counsel  to  particular  courts.  Miller,  2198. 

Act  of  sederunt  of  11  January  1604,  for  classifying  counsel  between  the  two  houses, 
Siodart,  1776-1780— Opinion  that  such  an  act  of  sederunt  now  would  be  beneficial, 
would  not  be  objected  to  by  the  society  of  writers  to  the  signet,  and  would  not  be  un- 
favourable to  the  bar,  Stodart,  1784-1794  ;  Mr.  Wallace^ s  proposed  Report,  Proc.  in  Com* 

p.  xvii. Opinion  against  a  renewal  of  the  act  of  sederunt  of  1604  for  the  division  of 

the  bar,  R.  Bel/,  2522-2526. 

4.  Evils  arising  from  the  absence  of  Counsel  in  other  Courts. 

Delay  and  expense  arising  from  the  number  of  courts  sitting  at  the  same  time,  and 
counsel  being  wanted  before  several,  and  the  inner  house  taking  the  preference,  Thomson, 
218-234;  il/earaii&r,  444-448.  482-486;  Waddell,  591,  592.  596-605.  765, 766.  865- 
874;  I)ar/mg,  998-1005.  1007-1010;  Dean  of  Faculty,  1398-1410;  JPiv«7/,  1504-1509, 
1514-1520;  Stodart,  1769;  Hunter,  1984,  1985;  Miller,  2183-2191.   2216-2219;  Mr. 

fVallace*s  proposed  Report,  Proc.  in  Com.  p.  xvi. It  is  an  evil  that  will  cure  itself. 

Dean  of  Faculty,  1398-1410;  M^tieiU,  1504-1509 Reference  to  Mr.  Fisher's  evi- 
dence before  the  Law  Commission  on  the  delay  arising  from  the  absence  of  counsel 
before  both  houses.  Miller,  2187. 

Delays  in  the  hearing  of  causes  before  Lords  Moncrieff  and  Jeffrey  arising  from  the 

absence  of  counsel.  Miller,  2216-2219 Objection  to  the  Dean  of  Faculty's  statement, 

that  there  were  no  complaints  formerly  as  to  the  absence  of  counsel,  and  that  the  judges 

should  accommodate  themselves  to  the  necessity  of  the  case,  Miller,  2224 The  same 

difficulty  does  not  arise  from  counsel  being  in  either  division  of  the  inner  house  as 

between  the  inner  house  and  the  outer  house.  Miller,  2226,  2227 Fewer  tribunals 

sitting,  and  those  not  to  admit  of  counsel  leaving  the  bar  during  a  aebate  might  prevent 
the  inconvenience  arising  from  the  absence  of  counsel,  the  decrease  of  business  in  the 
outer  house  being  made  up  by  the  increase  of  business  in  the  inner  house,  and  by  the 
increase  of  fees.  Hunter,  1989;  Miller,  2357-2363. 

5.  Effect  that  abolishing  one  Chamber  would  have  on  the  Bar. 

There  being  only  one  chamber,  would  not  cause  much  difference  with  regard  to  absent 

counsel,  Waddell,  695,  696 The  delay  occasioned  by  counsel  being  in  different  courts 

would  be  partly  obviated  by  having  only  one  division,  Stodart,  1708-1710 Advantages 

that  would  result  from  the  facility  of  obtaining  senior  counsel  if  there  were  but  one  chamber 

instead  of  two,  Stodart,  1756,  1757 If  the  inner  houses  were  consolidated,  the  evils 

from  their  absence  would  no  longer  exist,  iWi/fer,  2415,  2416 Manner  in  which  the 

abolition  of  one  chamber  would  affect  the  bar,  as  regards  promotion  and  increase  of 

husiness,  Stodart,  1846.  1850 Reduction  of  the  court  would  be  more  advantageous 

than  confining  counsel  to  one  court.  Miller,  2197-2201. 

See  also  Acts  of  Sederunt.  Circuits.  Fees  to  Counsel.  Parole  Argument.  Removal 
of  Counsel,  Sfc*    Sittings,  1.3.    Trials. 

Criminal  Business.    The  criminal  business  of  Scotland  is  increasing,  from  the  increase  of 
crime  necessarily  incident  to  the  increase  of  population,  and  from  the  improved  system 

of  police,  Lord  Advocate,  67 Increase  in  the  cnminal  business,  and  causes  thereof,  shown 

by  the  cases  tried  before  the  Court  of  Justiciary  and  on  the  circuit,  1829-1838  ;  Rep,  iv. ; 

Lord  Advocate,  67,  68 Extract  from  return  of  the  number  of  trials  by  the  Court  of 

Justiciary  in  1810, 1829  and  1838,  and  number  of  days  the  court  sat  in  Edinburgh  and 
on  circuit.  Lord  Advocate,  68 Increase  in  the  busines  before  the  Hig^h  Court  of  Jus- 
ticiary, particularly  as  regards  the  higher  descriptions  of  crime,  Sir  William  Roe,  159, 

160 ^Examination  of  criminal  trials  before  the  Justiciary  and  Circuit  Courts;  increase 

therein  ;  extent  to  which  more  business  has  been  transferred  to  the  sheriffs' juries,  Soli- 
citor-General  of  Scotland,  2887-2894 Power  of  appeal  from  inferior  criminal  jurisdic- 
tions to  the  Court  of  Justiciary,  Lord  Advocate,  yo,  71 Juries  generally  give  satis- 
faction in  criminal  cases,  Waddell,  705,  706.  709 ;  McNeill,  1615, 1616. 1619. 

See  d}so  Advocate  Depute.  Circuits.  Session,  Court  of,  1.  Sheriff  Courts.  Sheriff 
Substitute.    Decrees  in  Absence. 

D. 
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D. 

Darling,  James  Johnston.    (Analysis  of  his  Evidence.)    Writer  to  the  signet  since  1824, 

896,   897 Publisher    of   a  work  on    the   practice  of  the    Court  of  Session,  and 

another  on  directions  to  oflScers  of  the  law  for  executing  their  duties^  civil  and  criminal, 

899. 901 Decrease  o(  the  business  in  the  Court  of  Bession  of  late  years,  and  causes 

thereof,  902-916 Short  sittings  of  the  court ;  the  Queen  in  Council  has  the  power  of 

extending  them,  but  that  power  nas  not  been  exercised,  917-928 Extent  of  arrears 

before  the  lords  ordinary  and  the  inner  house,  and  causes,  929-935 How  far  the 

choice  of  judges  causes  the  evil  of  arrears  before  certain  judges  to  remedy  itself,  936- 

940 Extent  of  sittings  of  the  lords  ordinary,  and  how  far  caUed  away  to  other  courts, 

946-949 Relieving  the  judges  from  the  preparation  of  records  and  motions    of 

•    course  would  cause  a  great  saving  of  time,  954.  960,  961 Opinions  expressed  by  the 

Law  Commission  are  well  founded,  and  their  adoption  in  practice  would  be  useful,  955- 

958. 962-966 Powers  of  the  court  with  regard  to  acts  of  sederunt,  and  to  what  extent 

an  Act  of  Parliament  would  be  required  to  carry  the  recommendations  of  the  Law  Com- 
mission into  effect,  967-971. 

(Second  Examination.)—Recommendations  of  the  Law  Commission  have  not  all  been 
carried  into  effect ;  periods  their  reports  have  been  published,  972,  973 Lords  ordi- 
nary should  be  relieved  from  the  preparation  of  records  and  calling  the  hand  roll,  974, 

976«  980-988 Suitors  are  more  satisfied  with  proceedings  in  the  outer  house  than  the 

inner  house,  though  the  number  of  judgments  brought  under  review  of  the  inner  house 

is  increasing,  977-979 Examination  upon  Paniamentary  returns,   1819-1823  and 

1835-1839,  showing  the  number  of  cases  brought  under  review   of  the  inner  house, 

and  number  of  final  judgments  by  the  lords  ordinary,  989-997 Complaints  of  suitors 

in  the  outer  house  of  the  manner  in  which  debates  are  interrupted  by  counsel  being 
called  away,  998-1005 ^The  inner  house,  by  act  of  sederunt,  will  not  submit  to  post- 

Sonement  on  accoimt  of  the  absence  of  counsel,  1007-1010— —Roll  of  causes  for  the 
ay  regulated  by  the  presidents  of  the  divisions,  1012,  1013 Judges  can  change  the 

hour  of  meeting  by  act  of  sederunt;  a  change  would  not  be  advantageous,  1015-1017. 

A  division  of  counsel  would  be  agreeable  to  the  bench,  the  agents  and  suitors,  1018- 

1020 Jury  clerks  peremptorily  insist  on  the  attendance  of  counsel  and  agents  at  the 

preparation  of  issues;   inconvenient  hour  at  which  they  meet,   and  which  might  be 

altered  by  the  direction  of  the  president  of  the  court,  1021-1028 Expense  and  delay 

nnderthe  present  mode  of  framing  issues,  1029,  103a Number  of  questions  that  have 

arisen  since  1825  on  points  of  form;  supposed  expense  of  each,  total  amount,  and  evils 

of  its  falling  on  suitors,  1034-1042 In  what  manner  the  court  might  alter  and  have 

altered  the  common  law  and  Acts  of  Parliament  by  means  of  acts  of  sederunt,  1043- 

1087.  1095-1108 ^The  whole  body  of  acts  of  sederunt  has  never  been  revised  and 

consolidated,  1088-1090— —Proposed  mode  of  diminishing  the  expense  of  suitors  before 

the  court,  1091-1094 Objections  to  the  expense  of  printing  proceedings  in  the  first 

instance,  which  are  only  wanted  in  the  event  of  going  before  the  inner  house,  1109-]  1^7 

^Jury  trials  are  expensive,  and  are  one  cause  of  the  decrease  of  business  in  tlie  Court 

of  Session,  1128,  1129. 

Expense  of  taking  proofs  by  commission  was  not  all  paid  at  one  time,  as  in  jury  cases^ 
but  the  proceeding  was  more  dilatory,  and  the  time  ot  the  court  more  occupied,  1131- 

1139 If  the  preparation  of  records  was  removed  from  the  lord  ordinary,  that  business 

might  proceed  in  vacation,  1142-1150 Lengthening  the  sittings  of  the  court  would 

give  greater  despatch  to  business,  and  diminish  existing  arrears,  1152-1154 Extent 

of  business  at  present  before  the  first  and  second  divisions,  1 155-1 158— Table  showing 
the  arrears  of  business  in  the  Court  of  Session  on  the  1st  January  1832-1840,  made  up 

from  the  annual  returns  to  Parliament,  1161 Period  for  which  the  Crown  has  the 

power  of  extending  the  sittings,  which  has  not  been  exercised  for  the  inner  houses,  and 

only  once  for  the  outer  houses,  1163-1166 Extending  the  MarcH  and  November 

sittings  has  a  tendency  to  diminish  the  arrears  in  the  outer  bouse,  but  to  increase  those  of 

the  inner  houses,  1167-1171 Alterations  suggested  in  the  practice  of  the  court,  by 

which  four  judges  might  be  dispensed  with;  that  is  to  say,  one  of  the  inner  houses, 
1172-1191. 

There  are  not  men  of  sufficient  talent  and  intellect  at  the  bar  of  Scotland  to  keep  up 

a  bench  of  13  judges,  1192-1201 ^The  chance  of  equality  of  decision  is  as  great  in 

four  judges  as  it  would  be  in  three,  1202-1204 Impossible  to  judge  of  the  importance 

of  cases  before  the  court,  but  fewer  cases  are  reported  than  were  20  years  ago,  1208- 

1211 Whether  improved  education  or  dissatisfaction  at  the  proceedings  of  the  court 

has  been  the  principal  reason  of  the  decrease  of  business,  1212-1221 If  their  sittings 

extended  eight  or  ten  weeks  beyond  those  of  the  inner  bouse,  one  lord  ordinary  might  be 

dispensed  with,  1222 How  far  the  sittings  in  the  Justiciary  Court  prevent  the  lords 

ordinary  sitting  every  day,  1226-1234 Opinion  that  the  greater  part  of  the  judges  do 

study  their  papers  in  private;  there  may  be  instances  to  the  contrary,  1235-1245 

Extent  of  the  impatience  of  the  judges  at  hearing  counsel,  and  how  far  the  latter  are  in 

fault,  1146-1151 The  difficult  position  of  the  judges,  who  are  charged  on  one  hand 

with  being  too  well  apprised  of  the  facts,  and  on  the  other  with  not  having  read  their 
0.45.  L  L  2  papers. 
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Darling,  James  Johnston.    (Analysis  of  his  Evidence.) — continued. 
papers,  arises  from  the  curtailed  pleadings  under  the  Judicature  Act,  and  its  not  per- 
mitting sufficient  time  for  oral  pleading,  1252,  1253. 

(Third  Examination.) — Further  instance  in  which  the  court,  by  act  of  sederunt,  have 
explained  an  Act  of  Parliament,  without  a  power  given  them  by  that  Act  so  to  do,  igi8- 

ig27 ^The  Judicature  Act  has  not  diminished  the  appeals  to  the  House  of  Lords, 

1928 Period  of  obtaining  answer  when  one  division  consults  the  other,  1929 

Sittings  in  the  Justiciary  Court  are  arranged  by  the  judges  privately,  1930, 1931. 

Darling,  Mr.  Motion  for  expunging  so  much  of  his  evidence  as  relates  to  a  Bill,  Ayes  7, 
Noes  1,  Proc.  in  Com.  p.  xi. 

Dean  of  Faculty.  Reference  to  a  letter  from  him,  explanatory  of  his  evidence  before  th^ 
Law  Commission,  relative  to  the  impatience  of  the  judges  with  regard  to  viva  voce  evi- 
dence. Sir  William  Roe,  145 Extract  from  his  evidence  before  the  Law  Commission^ 

relative  to  the  mode  of  procedure  in  the  inner  house,  the  dissatisfaction  thereat,  and 

the  remedies  suggested,  fToAfcH,  839-841 Reference  to  his  evidence  in  the  Report  of 

the  Committed  on  Judges'  Salaries,  as  to  the  laborious  duties  of  the  lords  ordinary. 

Hunter,  1991 Reference  to  his  statement  before  the  Law  Commission,  that  there  were 

no  complaints  as  to  the  absence  of  counsel  formerly,  and  that  the  system  has  continued 
since  1008,  and  that  the  judges  should  accommodate  themselves  to  the  necessity  of  the 

cetse,  Miller,  2224 His  opmion  before  the  Commission  in  1834,  ^^^^  ^^^  judges  of  the 

inner  house  should  have  notning  to  read  before  hearing  the  cause,  G.  J.  Bell,  2008. 

Dean  of  Faculty.    (Analysis  of  the  Evidence  of.)    See  Hope,  John. 

Debts,  Small.    See  Small  Debts. 

Decrease  of  Business.  See  Inner  House,  1. 4.  Judges  of  the  Inner  House,  1.  Jury  TVials. 
Law  Commission.    Litigation.    Points  of  Form.    Session,  Court  of,  4.    Sheriff  Courts,  1 . 

Decrees  in  Absence.     Opinion  in  favour  of  their  being  moved  by  agents  instead  of  counsel 

before  the  lord  ordinary,  .Iferand^',  449.457-461 Increase  in  the  number  of  1839 

over  1831,  Stodart,  1668,  1669 Method  of  proceeding  in  getting  a  party  reponed 

against  under  a  decree  in  absence,  and  in  what  manner  the  inner  house  might  be  relieved 
from  the  mere  form,  but  which  could  not  be  done  by  an  act   of  sederunt,  Stodart, 

1751-1755. 

See  Acts  of  Sederunt,  2. 

Deeds  of  Entail.  To  what  extent  it  is  necessary  that  judges  should  read  deeds  of  entail, 
Hunter,  2000-2002. 

Defences.     Defences  in  the  Court  of  Session  were  formerly  more  meagre  than  they  are  now. 

Lord  Advocate,  17 Nature  of  them  as  defined  by  Act  6  Geo.  4,  c.  120,  Sir  WilKam 

Rae,  143 Objection  to  there  being  ai^uments  stating  the  case  in  a  rhetorical  way, 

instead  of  being  pleadings  in  the  cause  for  the  purpose  of  making  an  impression  upon 
the  judges  of  the  inner  house,  and  also  an  impression  upon  the  friends  of  the  parties, 
G.J.Bell,  2587. 

Delay  and  Expense.  See  Accountants.  Lords  Ordinary,  3,  4.  Preparation  of  Causes,  1 . 
Proofs  upon  Commission.     Session,  Court  of,  3.  5. 

Diligence  Process.  The  Bill  Chamber  is  always  open  without  vacation,  for  the  purposes  of 
stay  of  diligence  process.  Lord  Advocate,  58. 

Distribution  of  Causes.    See  Choice  of  Lord  Ordinary,  2.   Lords  Ordinary. 

Divorce  Cases.  The  taking  of  proofs  upon  commission  is  devolved  upon  six  sheriffs  ap- 
pointed for  the  purpose,  Wadaell,  639 ^The  necessity  for  the  judge  reading  the  papers 

in  such  cases,  would  depend  upon  circumstances,  Stodart,  1859. 

E. 

Edictal  Citations.  Manner  in  which  the  Court  of  Session  by  act  of  sederunt  have  supplied 
an  omission  in  the  Act  of  i  &  2  Vict,  c.  118,  relative  to.  Darling,  1072-1082  ;  1098- 
1108. 

Election  Petitions.  Difficult  and  important  questions  which  arose  out  of  election  petitions, 
have  been  removed  from  the  Court  of  Session  since  the  Reform  Act,  Stodart,  1672. 

Enolish  Judges.  The  Scotch  judges  even  now  possess  a  greater  power  of  making  rules  for 
the  regulation  of  their  courts  than  the  English  judges,  Alexander,  570,  571 It  is  gene- 
rally considered  that  they  are  more  patient  and  more  cautious  of  giving  an  opmion 
than  the  Scotch  judges,  Stodart,  1888. 

English  Law.  Scotch  judges  are  required  to  be  cognizant  with  the  course  of  decisions  in 
the  English  courts  of  justice,  as  well  as  those  of  Scotch  courts.  Miller,  2351, 2352. 

Entailed  Estates.    Manner  in  which  the  inner  house  should  be  relieved  from  applications 

under  Acts  of  Parliament  for  the  sale  of,  &c..  Hunter,  1954. 
Evidence.     In  some  cases  taking  proof  upon  commission,  or  proof  by  witnesses  taken  in 

court,  might  avoid  expense  and  be  of  great  advantage,  Thomson,  332. 
Ewarty  William,  Esq.  m.p.     Motion  that  the  Report  submitted  by  Mr.  Wallace  be  entered 

in  the  Proceedings  of  the  Committee,  agreed  to,  Proc.  in  Com.  p.xiii. 

Exchequer 
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Exchequer  Business.   Nature  of  the  Exchequer  business  discharged  by  the  Court  of  Session 

in  Scotland,  jRep.iT.;  Lord  Advocate,  58-oa;  Waddell,  639,640 Number  of  judges  who 

sit  for ;  they  sit  by  rotation,  G.  J.  Belt,  2765, 2766 Observations  as  to  the  most  popular 

judges  having  ako  this  duty  to  perform,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com. 

p.  xxiii. A  Bill  for  augmenting  the  Salaries  and  lessening  the  number  of  the  Judges 

in  the  Courts  of  Session  and  Exchequer  in  that  part  of  Great  Britam  called  Scotland, 
App.  p.  249. 

See  also  Revenue.     Causes.    Session  Court  of,  1. 

Exclusive  Jurisdiction.  The  Court  of  Session  has  exclusive  jurisdiction  in  the  more  im- 
portant civil  cases,  particularly  those  touching  real  property  and  consistorial  and  admi- 
ralty cases,  Lard  Advocate,  6. 

Executors.  Part  of  the  form  of  the  confirmation  of,  is  transferred  to  the  sheriff  of  Edin- 
burgh, Waddell,  639. 

Exectitors  Creditors.  Act  of  sederunt  explaining  Act  of  Parliament,  4  Geo.  4,  c.  98,  with- 
out authority  in  the  Act  so  to  do  relative  to  confirmations  of  executors  creditors,  Darling, 
1918-1927. 

Ex  NobUi  Officio.    Evil  of  the  want  of  uniformity  of  practice  as  to  points  requiring  the 

intervention  of  the  court  ex  nobili  oflicio.  Hunter,  1988. 
Expefise.    See  Session,  Court  o/i  3. 5. 
Extension  of  Session.    See  Session,  Period  of. 


Factors.  The  inner  house  possess  original  jurisdiction  in  appointments  of  factors,  Waddell, 
625. 

Facts.  Arrangements  that  there  should  be  no  appeal  to  the  House  of  Lords  where  the 
Court  of  S^ion  was  required  to  make  findings  in  fact.  Lord  Advocate,  11 Advan- 
tage of  the  Act  6  Geo.  4,  c.  120,  in  compelling  parties  to  state  distinctly  and  separately 
from  the  argument  the  facts  on  which  ihey  relied,  and  the  pleas  of  law  applicable  to 

those  facts,  Lord  Advocate,  18, 19 Necessity  for  obtaining  admissions  of  fact.  Solid* 

tor-General  of  Scotland,  2S^^ Mode  by  which  matters  of  fact  are  ascertained,  Zorct 

Advocate,  8y-gi. 

Fees  to  Counsel,  ^c.  Manner  in  which  certain  fees  to  counsel,  attomies,  &c.  for  unneces- 
sary routine  business  before  the  inner  house,  might  be  saved,  Stodart,  1720,  1721 

Complaints  are  made  by  clients  of  bein^  charged  with  fees  for  counsel  wno  do  not  ap- 

Jear,  and  practitioners  complain  of  not  oeing  enabled  to  get  the  services  of  counsel  after 
aving  instructed  them.  Miller,  2234, 2235 They  frequently  receive  fees,   and  are 

totally  unable  to  give  any  assistance  to  their  clients.  Miller,  2382,  2383. 
See  also  Counsel,  4. 
Feudal  Law.    Number  of  questions  of  a  feudal  nature  has  diminished  in  the  Court  ot 

Session  of  late  years,  TJumson,  264;  Darling,  904 ;  Stodart,  1672. 
Fisher,  Daniel.     Extract  from  his    evidence  before  the  Law  Commission  relative  to  the 
mode  of  procedure  in  the  inner  house,  the  dissatisfaction  thereat,  and  remedies  suggested, 

Waddell,  839,  841 Reference  to  his  opinion  given  at  pa^e  17  of  the  Appendix  to  the 

Second  Report  of  the  Law  Commissioners  of  Scotland  relative  to  improvements  in  the 
Court  of  Session,  Darling,  1182 Reference  to  his  evidence  before  the  Law  Commis- 
sion relative  to  the  delays  in  the  outer  house.  Miller,  2187. 
See  also  Arrears,  3. 

Forms  of  the  Court.    Objections  thereto,  Waddell,  590 A  committee  of  the  faculty  in 

communication  with  some  of  the  judges,  with  a  view  to  simplify,  improve  and  shorten 
some  of  the  forms.  Dean  of  Faculty,  1260. 
See  also  Points  of  Form. 
Freehold  Qualifications.    There  has  been  a  decrease  of  a  considerable  number  of  important 
cases  respecting  it  since  the  passing  of  the  Reform  Act,  Waddell,  654 ;  Darling,  903 ; 
M'Neill,  1638,  1639. 
Frivolous  Questions.    Costs  are  given  when  fiivolous  questions  are  raised  against  the  parties 

raising  them,  Darling,  1043,  1044 ^The  court  maj[  not  be  able  entirely  to  prevent 

suitors  from  raising  frivolous  points,  bu(  they  may  diminish  their  power  of  so  doing,  Dar^ 
ling,  1095,  1096. 

G- 

Glasgow  Circuit.  There  is  an  additional  winter  circuit  for  Glasgow,  Rep.  iv. When  ne- 
cessary, a  commission  follows  the  autumnal  circuit  to  Glasgow  to  try  civil  causes ;  how 
far  it  causes  additional  expense,  Solicitor^General  of  Scotland,  2877-2882. 

Glenlee,  Lord.  His  infirmities  when  acting  as  •  presiding  judge  in  the  absence  of  the  Lord 
Justice  Clerk  were  not  such  as  to  cause  dissatisfaction,  i)ean  of  Faculty,  1646. 

Government.  Manner  in  which  the  responsibility  of  Government  in  the  anpointmeut  of 
judges  is  increased,  or  rather  receives  a  practical  check,  by  allowing  the  cnoice  of  lords 
ordinary.  Dean  of  Faculty,  1308,  1309. 1362. 

Guilty,  Plea  of.    See  Pleading  Guilty. 
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Hemring  in  Preiemee.    Nature  of.  Rep,  iii. Nature  of,  as  formerly  adopted  by  the  Court 

of  Session  in  cases  of  great  importance.  Lord  Advocate^  14 Nature  of  the  two  desciip- 

tions  of  hearinsfs  in  presence,  one  of  which  stops  the  proceeding;8  of  the  other  courts,  and 
causes  inconvenience  to  the  Imut  and  the  public,  ThmUan^  944-248;  JIPNeill,  1631-1636 
•— ^^They  generally  take  place  at  hours  when  the  ordinary  business  of  the  court  should 
be  going  on ;  consequent  loss  of  time  to  the  public  and  practitioners.  Hunter^  1988 

Great  delay  arising  therefrom,  and  period  that  elapses  before  the  judgments  of  the 

consulted  Judges  can  be  obtained,  Stodart,  1684-1704;  Darling,  19^9;  ffumter,  2063—-— 
The  decision  must  be  according  to  the  majority  of  the  consulted  judges,  Zor<I  Advocate,  10 
The  practice  of  sending  cases  for  the  consideration  of  the  whole  court  is  now  fre- 
quently resorted  to,  Humier,  2074-3079 Manner  in  which  they  take  {dace  at  the  mere 

motion  of  the  judges,  Hiin/er,  2110-2115 Satisfaction  of  the  profession  at  the  full 

vivd  voce  hearing  in  presence  under  pardcular  orders,  Stodari,  1800,  1801 Nature  of  a 

hearing  in  presence,  which  ought  constantly  to  be  adopted,  SoUeiior^General  of  Scotland, 
2828-2832. 

MopCf  Riaht  hono^trable  C^rle$.  Extract  from  the  speech  of  the  Right  honourable  Charles 
Hope,  Lord  President  of  the  Court  of  Session,  on  moving  the  court  to  pass  acts  of  sede- 
runt, 12  November  1825,  App.p.  244. 

Hope,  John.  Reference  to  the  evidence  of  Mr.  Hope,  Dean  of  Faculty,  before  the  Law 
Commission,  Scotland,  as  to  rapidity  of  decision  in  the  inner  house,  Lord  Advocate^  41 
Manner  in  which  certain  evidence  of  his  came  to  be  given  before  the  Law  Com- 
mission in  1833,  and  was  afterwards  embodied  in  their  Report ;  extent  to  which  he  wishes 

to  retract  it.  Dean  of  Faculty,  1277 Motion  for  expunging  a  question  put  to  him^ 

Ayes  5,  Noes  1,  Proc.in  Com.  p.  xi. 

Hope,  Johti.    (Analysis  of  his  Evidence.)    Dean  of  the  Faculty  of  Advocates  in  Edinburgh^ 

1254 Decrease  in  the  business  of  the  court,  but  which  is  not  to  be  attributed  to 

any  permanent  cause,  1256-1258 The  changes  of  1825  gave  rise  to  much  vexation 

and  expense,  but  which  evil  will  correct  itself,  1259 The  Act  was  too  rigid  in  points 

of  form,  but  the  system  was  not  erroneous,  1260-1263- Within  the  last  five  or  six 

years  oral  argument  has  been  carried  to  the  extent  wished  for  under  the  Act,  1264,  1265 

Subsequent  experience  has  caused  witness  to  consider  that  his  evidence  before  the 

Law  Commission  ot  1833  ^^^  wron^,  and  that  the  judges  should  have  a  previous  know- 
ledge of  tfie  case  to  a  certain  extent ;  instance  of  waste  of  time  where  the  judges  have  been 

specially  requested  not  to  read  the  papers,  1266-1277 Never  meant  by  his  evidence 

in  1833  to  countenance  the  notion  that  there  was  impatience  on  the  part  of  the  judges  in 
hearing  statements  of  counsel;  it  is  not  exhibited  by  the  divisions;  not  aware  that  a 
complaint  exists  at  the  bar  upon  the  subject ;  does  not  think  there  is ;  nor  is  there  such 
an  impression  amidst  the  community  at  large,  1277-1281. 

The  evil  complained  of  in  the  evidence  before  the  Law  Commission  as  to  the  judgments 

being  too  shortly  given,  has  in  a  great  degree  been  corrected,  1282 Since  the  evidence 

siven  before  the  Law  Commission  a  change  has  taken  place,  and  the  lord  ordinary's  note 
does  not  form  the  ?aw  of  the  case  ;  the  judges  state  their  ground  of  difference  of  opinion 

with  the  lord  ordinary,  although  they  may  concur  in  the  result,  1283 One  division 

could  not  overtake  the  business ;  advantages  of  havine  the  court  divided  into  two  divi- 
sions, 1 284.  1312 Opinion  against  the  reduction  of  the  number  of  inner  house  judges 

to  four,  and  advantages  that  would  be  derived  from  having  one  of  the  lords  ordinary 

sitting  with  them,  1285-1290 Objection  to  Sir  C.  Grey's  {3an  of  three  divisions,  so  as 

to  approximate  the  practice  to  that  of  the  courts  at  Westminster,  1291-1293 Manner 

in  which  the  lords  ordinary  prepare  and  go  through  with  a  case  upon  their  individual  re- 
sponsibility, 1295,  1296 Advantage  to  the  bar,  the  profession  and  the  public,  of  the 

cnoice  of  lord  ordinary,  1297 A  distribution  of  business  before  the  lords  ordinary  might 

reduce  the  arrears,  but  it  would  be  more  difficult  to  get  through  the  business,  1298, 1299. 

Objections  to  the  right  of  choice  of  the  division,  1300-1303 The  advantage , arising 

from  the  choice  of  lord  ordinary  is  greater  than  the  disadvantages  arising  from  the  arrears, 
and  which  would  not  be  stopped  by  distributing  the  business,  1304-1309— -—Dissatis- 
faction at  the  mode  of  hearing  causes  in  the  inner  house  as  comoared  with  the  outer 
house  is  not  to  an  extent  to  demand  inquiry,  and  will  gradually  aiminish,  1313-1316 

Opinion  that  the  time  occupied  by  sittings   in  court  has  decidedly  increased  since 

1833,   1317-1324 Further  evidence  upon  the  study  of  cases  by  judges  out  of  court 

and  upon  vivd  voce  pleading ;  how  far  it  is  likely  to  increase,  and  whether  advantageous, 
1325-1330 — --Opinion  that  the  judges  of  the  inner  house  deliver  their  judgments  as 

much  at  length  as  is  desirable,  1331,  1332 Satisfaction  at  the  fullness  of  the  debates 

before  the  lord  ordinary ;  evils  of  their  only  being  conducted  at  intervals,  1333 As 

long  a  discussion  is  not  wanted  in  the  inner  house,  but  great  improvement  has  taken 

place  therein  since   1833,  ^334 A  division  of  the  bar  would  be  impracticable;  the 

evils  the  public  suflTer  will  work  their  own  cure,  1335. 

Opinion  in  favour  of  seven  instead  of  five  lords  ordinary,  1336-1341 It  would  have 

been  more  advantageous  to  have  retained  15  judges,  and  had  seven  as  lords  ordinary, 

1342 Further  evidence  upon  lords   ordinary  sitting  in  the  inner  house,  and  upon 

equality  of  opinions  on  decisions,  1343-1349 Objectiwis  to  the  plan  of  motions  being 
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made  by  agents,  1 360-1354 Abo  to  motions  of  course  being  disposed  of  in  the  oflBce, 

and  not  brought  before  a  jadge,  1356-1360 Further  eyidence  as  to  the  advantages  in 

the  choice  oflord  ordinary,  1361,  1362 Opinion  against  shortening  the  vacation  and 

lengthening  the  session^  1363-1367- ^To  what  extent  there  is  an  arrear  of  business  in 

the  inner  nouse>  1368,  1369 Diminution  in  the  number  of  printed  cases;  evils  of 

such  diminution;  great  value  of  such  cases  to  Scotch  litigants,  1370-1375 Great 

length  of  lord  ordinary's  notes,  and  how  far  they  lead  more  to  reclaiming  notes  than 
acQuiescence  in  decisions,  1376-1380. 

Sitting  of  the  court  for  jury  triais  after  the  close  of  the  session  in  Edinburgh,  1381 

Opmion  in  favour  of  jury  trial,  and  circumstances  that  have  made  it  unpopular  in 

Scotland,  1382 Further  evidence  upon  the  hearing  of  certain  cases  in  which  the 

judges  had  been  reauested  not  to  read  the  papers,  1383-1395 Reason  why  causes 

are  tried  afler  the  end  of  the  session ;  they  might  be  tried  every  Monday  if  it  was  wished, 

or  there  were  enough  enrolled,   1396,  1397 Further  evidence  upon  the  evil  of  the 

absence  of  counsel  working  its  own  cure,  and  against  the  division  of  the  bar,  1398-1410 
—^Evidence  upon  the  sittings  of  the  court,  and  the  time  occupied  by  the  judges  in 

reading  cases  at  nome,  at  present  and  formerly,  14]  1-1416 There  are  no  matters  of 

routine  and  mere  form  performed  by  the  judges  of  the  inner  houses  which  might  be  per- 
formed by  inferior  hands ;  very  short  time  the  routine  matters  take,  1417-1420.  1431. 

Parties  have  not  the  power  of  removing  a  case  from  one  lord  ordinary's  roll  to  another; 
how  far  such  an  application  would  be  likely  to  be  granted  if  made  by  both  parties  in 

many  suits,  1421-1428 Great  improvements  may  be  made  in  the  mode  of  making  up 

the  records,  but  which  will  not  lighten  the  duties  of  the  lords  ordinary,  1429-1430 

Objection  to  anoflScer  to  superintend  the  preparation  of  records,  that  business  being  taken 

away  from  the  lords  ordinary,  1432 -Reference  to  evidence  given  in  1824  as  to  the 

preparation  of  records,  similar  opinions  being  still  retained,  1433-1435 Extent  to 

which  the  superintendence  of  the  preparation  of  records  takes  place  in  court,  1436-1437. 

(Second  Examination.) — Opinion  tnat  there  is  no  business  of  form  or  routine  that  could 

be  conveniently  taken  from  the  judges,  1642-1643 Decrease  in  the  business  of  the 

court,  1644 Impossible  to  say  whether  causes  have  been  of  greater  importance  at  one 

period  of  time  than  another,  1645 Inconvenience  that  would  result  from  reducing  the 

number  of  judges  in  the  inner  division  below  four,  1646 Satisfactory  manner  in  which 

the  lords  ordinary  discharge  their  business,  and  in  which  cases  are  heard  before  them, 

1647 No  alteration  necessary  with  a  view  to  improvement  of  the  proceedings  of  the 

inner  house;  the  pleadings  of  counsel  may  get  to  greater  lengths,  but  whether  that  will 
be  advantageous  is  problematical,  1648-1649. 

Extension  of  the  session  would  not  be  beneficial,  1650 ^The  daily  sittings  will  be 

prolonged  with   increased  business,  which   is   expected,    1651 Further  reasons  for 

decrease  of  business,  1652-1653 Increase  of  business  in  the  SheriflTs  Courts  from  the 

dislike  of  trial  by  jury,  and  evils  thereof,  1654-1658 The  court  is  competent  to  and 

does  discharge  its  business  in  a  manner  satisfactory  to  the  pubUc,  1659-1662. 

Hour  of  Meeting.    The  hour  of  meeting  of  the  inner  house  is  fixed  by  act  of  sederunt. 

Darling,  1011 ^Judges  can  change  the  hour  of  meeting  by  act  of  sederunt;  a  change 

would  not  be  advantageous ;  Darling,  1015-1017. 

House  of  Lords.    Preference  for  the  course  now  followed  in  Scotland  to  that  before  th© 
House  of  Lords,  if  the  papers  are  also  to  be  carefully  read  beforehand.  Dean  ofFacuHitft 

1280 Opinion  that  their  decisions  cannot  be  reversed  in  after  years,  Stoaart,  1878. 

1881,  1882 Scotch  suitors  consider  there  is  more  uniformity  of  decision  in  the  House 

of  Lords  than  in  the  Court  of  Session,  Stodart,  1887 Causes  of  the  great  confidence 

in  the  judgments  of  the   House  of  Lords,  JfiZfer,  2257-2260. 
See  also  Appeals  to  the  House  of  Lords.    Judgments. 

Hunter,  John,  Junior.     (Analysis  of  his  Evidence.)    Writer  to  the  signet;  of  the  house  of 
Lockhart,  Hunter  &  Whitehead  ;  well  acquainted  with  the  practice  before  the  supreme 

courts  of  law  in  Scotland  since  1824,  1932-1936 Diminution  in  the  business  of  the 

Court  of  Session,  and  causes,  1937,  1938 Want  of  confidence  on  the  part  of  the 

public  at  the  mode  of  conducting  and  disposing  of  cases  in  the  Court  of  Session,  1938- 
1940 Cause  of  delay  in  the  outer  house,  1941,  1942 Nature  of  the  want  of  ar- 
rangement in  the  outer  house,  and  reference  to  evidence  before  the  Law  Commission 
thereon,  1943 Extent  of  arrears  before  Lords  MoncrieflF  and  Jeffrey  in  the  last  ses- 
sion, 1944,  1945 Choice  of  lord  ordinary  does  not  take  place  from  caprice,  but  from 

the  wisli  of  going  to  the  best  judge,  1946-1948 Cause  of  dissatisfaction  at  the  mode 

of  conducting  business  in  the  inner  house,  1949-1952 Nature  of  routine  business  of 

which  they  should  be  divested  ;  time  it  takes,  1953-1982. 

Two  co-ordinate  courts  of  equal  jurisdiction  cause  great  uncertainty,  both  as  to  law 

and  practice,  1983,  1984.  1988 Advantages  of  there  being  but  one  chamber;  it 

could  get  through  all  the  business  that  ought  to  come  before  it^  1988-1990— —Hours  to 

which  the  sittings  of  the  inner  house  should  be  extended,  1991-1994 Extent  to 

which  the  previous  reading  of  the  judges  might  with  advantage  be  done  away  with, 

except  where  there  are  written  cases,  1995-2013 Further  evidence  as  to  the  descrip- 
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tion  of  routine  business  which  could  be  more  advantageously  and  less  expensively  done 

by  the   outer  house  than  the  inner  house,  2014-2017 Opinion  against  giving  up 

the  choice   of  lord  ordinary,  2018 Analysis   of  new  business  before  the  difierent 

lords  ordinary  in  the  last  session,  showing  in  what  manner  the  evil  of  arrears  is  curing 

itself,  2019-2021 Nature  of  arrangements  that  might  be  made  to  prevent  the  inner 

house  getting  into  arrear  if  there  were  but  one  division,  2022-2026, 

Opinion  that  the  Judges  of  the  inner  house  might  put  out  more  cases  per  day  than 

they  do,  2025-2028 One  or  two  more  causes  than  those  expected  to  be  got  through 

should  be  put  out,  but  not  to  an  indefinite  number,  2029-2032— —Extra  number  of 
hours  per  day  the  judges  should  sit,  in  order  to  get  through  their  business  and  hear 

counsel  satisfieictonly,  2033-2039 Comparison  with  the  sittings  of  the  lords  ordinary, 

who  have  more  to  do»  2040-2047 Number  of  leading  and  also  of  welt-employed 

counsel  at  the  Scotch  bar,  2048-2053 — — Opinion  in  favour  of  the  preparation  of  causes 
by  one  lord  ordinary;  an  additional  one,  if  necessary,  until  that  work  can  be  satisfac- 
torily done  by  the  parties  and  their  counsel,  2054-2058- If  the  junior  lord  ordinary 

was  called  in  to  decide,  in  the  event  of  an  equality,  it  would  give  greater  satisfaction 
than  calling  in  the  other  division,  2059-2063. 

Opinion  in  favour  of  certain  incidental  applications  being  made  in  vacation,  2065 
-Increase  of  business  would  take  place  if  the  improvements  suggested  were  carried 


into  efiect,  but  not  to  the  extent  of  preventing  one  court  doing  the  business,  2066,  2067 
More  judgments  from  the  inferior  courts  would  be  appealed  against  if  it  could  be 

done  with  less  delay  and  expense,  2067-2071 Cases  are  not  brought  from  the  sheriff 

substitute  without  going  beiore  the  sheriff  depute,  2072,  2073 The  practice  of  send- 
ing cases  for  the  consideration  of  the  whole  court  is  now  frequently  resorted  to;  minutes 
of  a  meeting  of  writers  to  the  signet  to  protest  against  the  reduction  of  the  number  of 
judges  on  that  subject,  2074-2079, 

Saving  of  time  that  would  be  effected  by  relieving  the  lords  ordinary  from  the  pre- 
paration of  causes,  and  all  motions  connected  with  it,  2080 Solicitors  and  writers  to 

the  signet  must  necessarily  be  better  acquainted  with  matters  of  form  and  complaints  hj 
the  public  than  advocates  can  be,  2081-2085 Experience  teaches  that  two  co-ordi- 
nate c6urts  have  not  tended  to  produce  uniformity  of  decision,  2086-2107 Manner 

in  which  hearings  in  presence  take  place  at  the  mere  motion  of  the  judges,  21 10-2115. 

-If  the  opinion  of  the  whole  of* the  judges  could  be  taken  upon  abstract  points  of 

law,  it  would  be  advantageous,  2116,  2117 Nature  of  the  delay  and  confusion  which 

occurs  in  hearing  cases  in  the  outer  houses,  21 18-2123. 


Increase  of  Business.    See  Lords  Ordinary,  2.     Session,  Court  of,  5. 

Inferior  Jurisdictions.    Merging  them  in  the  Court  of  Session  has  been  advantageous  to 

the  public,  both  as  re^rds  expense  and  weight  of  decision,  Thomson,  326 Decrease 

of  business  in  the  inferior  courts  has  caused  a  decrease  in  that  of  the  Court  of  Session, 
Darling,  Qi^. 

Inhibition  and  Arrestment.    Manner  in  which  the  inner  house  should  1>e  relieved  from  peti- 
tions for  recall  of  the  diligence  of  inhibition  and  arrestment,  Hnnter,  1954 Question 

has  arisen  under  the  Act  to  amend  the  law  of  Scotland  in  matters  relating  to  personal 
diligence,  arrestments  and  poindings,  whether  in  serving  an  inhibition  one  witness  is 
sufficient.  Darling,  1047. 

Injunction.  The  Bill  Chamber  is  always  open  without  vacation  for  the  purposes  of,  Rep.  iii. ; 
Lord  Advocate,  58. 

Inner  House: 

1.  Business  of  the  Inner  House. 

2.  Its  Jurisdiction  as  a  Court  of  Review. 

3.  Dissatisfaction  at  the  mode  of  disposing  of  Causes  therein. 

4.  How  far  the  Judgments  of  the  two  Divisions  are  uniform. 
3.  Opinions  in  favour  of  doing  away  with  one  of  the  Divisions. 
6.  Objections  to  that  proposal. 

1.  Business  of  the  Inner  House. 

Cases  which  come  in  the  first  instance  before  the  inner  house  are  not  so  extensive  as 
formerly,  and  the  preparation  of  those  cases  is  generally  carried  on  before  the  lords 

ordinary.  Lord  Advocate,  57 In  what  cases  they  have  original  jurisdiction,  being  mere 

matters  of  form,  Waddelly  625 Opinion  that  the  two  divisions  might  do  more  duty 

than  they  do.  Rep.  yii. ;  Sir  William  Rae,  150 Diminution  of  business  brought  before 

the  second  division  in  the  last  year  or  two,  from  greater  confidence  being  placed  in  the 
judgments  of  the  outer  house,  and  also  from  a  diminution  of  business  in  that  house, 

Thomson,  181-183 ^^If  the  spirit  of  the  Act  of  1825  were  carried  out,  there  would  be 

ample  work  for  both  divisions,  Alexander,  367 Extent  of  business  at  present  before 

the 
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Report,  18^0— continued. 

Inner  House  : — ^1.  Business  of  the  Inner  House — continued. 

the  first  and  second  diyisions.  Darlings  1166-1158 ^Table  showing  the  arrears  of  bu- 
siness in  the  Court  of  Session  on  1  January  1 83*2-1 840,  being  number  of  causes  ready  for 
judementy  exclusive  of  jury  causes  in  the  first  and  second  divisions  of  the  inner  house, 
made  up  from  annual  returns  to  Pi^rliament,  Darlings  1161 ^There  is  no  business  per- 
formed by  the  inner  house  which  might  be  transferred  to  the  lord  ordinary,  McNeill, 
1499-1503 ^Two  inner  chambers  are  sufficient,  Alexander,  565. 

2.  Its  Jurisdiction  as  a  Court  of  Review. 

Number  of  divisions  and  number  of  judges  of  which  each  is  composed.  Rep.  ui. 

The  two  divisions  are  equal  and  co-ordinate.  Rep.  iii.< The  lords  ordinary  and  the 

inner  house  decide  the  case  upon  the  same  documents,  with  the  exception  that  the  latter 

court  has  the  lord  ordinary's  note,  7%{wimo«,  342-346^ It  was  enjoined  by  the  original 

Commission,  that  the  appeal  to  the  inner  house  should  be  by  note  of  facts,  and  that  no- 
thing should  be  said  in  the  way  of  argument,  G.  J.  Bell,  2606 Opinion  that  the  inner 

house  should  be  a  court  of  review  in  all  cases,  Stodart,  1749, 1750 No  witness  of  any 

weight  examined  before  the  Law  Commission  wished  to  cut  off  the  jurisdiction  of  review 

firom  the  Court  of  Session,  Lord  Advocate,  102 Manner  in  which  the  judges  of  the 

inner  house,  previous  to  1825,  dealt  with  cases  brought  before  them  from  the  outer  house, 

Alexander,  356-358 Mode  of  proceeding  when  a  judgment  of  the  lord  ordinary's  is 

brought  under  review,  Rep.  iii. ;  Alexander,  403-411 Manner  in  which  the  present 

system  of  review  in  the  inner  house  originated,  Alexander,  424. 

3.  Dissatisfaction  at  the  mode  of  disposing  of  Causes  therein. 

Motion  for  amending  Report  relative  to;  amendment  proposed  to  leave  out  certain 

words ;  question,  that  the  words  stand  part,  Ayes  1,  Noes  7,  Proc.  in  Com.  pp.  xi.  xii. 

The  practice  of  the  inner  house  under  the  Act  has  not  given  the  same  satisfaction  to 
the  public  and  the  profession  as  that  of  the  outer  house,  Kep.  v.  vi.  viii. ;  Lord  Advocate, 
45;  Stodart,  1910-1912  ;  G.  J.  Bell,  2577-2579 Dissatisfaction  at  the  mode  of  hear- 
ing causes  in  the  inner  house  as  compared  with  the  outer  house,  is  not  to  an  extent  to 

demand  inquiry,  and  will  gradually  diminish.  Dean  of  Faculty,  1313-1316 ^The  mode 

in  which  the  inner  housejudges  dispose  of  the  cases  brought  under  their  review  is  not 
satisfactory  to  suitors,  Uep.  v.  vi.  viii. ;  Mr.  Wallace's  proposed  Report,  Proc.  in  Com. 
p.xiv.;  jffexaiMfer,  423.  527-533;  Waddell,  569 ;  JjMwrer,  1949-1952  ;  R.  Bell,  T.^sj- 
2460;  Solicitor-General  of  Scotland,  2855 —  -The  dissatisfaction  expressed  in  1833  still 

continues,  and  vfery  much  from  the  same  causes,  G.  J.  Bell,  2580-2585 It  was  the 

opinion  of  the  whole  profession,  but  the  evil  is  progressively  giving  way,  Solicitor^General 
ojr  Scotland,  2796-2802. 

The  bearing  in  the  inner  houses  has  been  very  little  improved  in  the  last  two  years, 

Alexander,  520,  521 Causes  should  be  heard  there  in  the  same  manner  as  they  are  on 

appeal  in  the  Lords,  AlexaTider,  522 Summary  manner  in  which  cases  are  disposed  of 

in  the  inner  houses  without  special  reasons  for  judgments,  Waddell,  612  ;  Hunter,  1940 
— —There  is  great  want  of  confidence  in  the  inner  houses  generally.  Miller,  2179,  2180. 

2256 Detail  of  the  causes  of  dissatisfaction  at  the  hearing  in  the  inner  house.  Hunter, 

1949-1952;  G.J.Bell,  2586,2587 In  what  respect  the  dissatisfaction  is  most  felt,. 

Solicitor-General  of  Scotland,^%o^ Manner  in  which  the  bench  and  the  bar  are  both 

partly  to  blame  for  the  imperfections  in  the  proceedings  of  the  inner  house,  Solicitor-Gene- 

ral  m  Scotland,  2837 ^^  alteration  necessary  witn  a  view  to  improvement  of  the  pro- 

ceecfings  of  the  inner  house.  Dean  of  Faculty,  1648,  1649. 

4.  How  far  the  Judgments  of  the  two  Divisions  are  uniform. 

Their  judgment  is  final,  subject  only  to  appeal  to  the  House  of  Lords,  Rep.  iii. 

The  two  d  ivisions  differ  in  their  practice  with  regard  to  motions ;  one  granting  them  as  a 
matter  of  course,  the  other  totally  rejecting  them.  Hunter,  1976-1982 — —Dissatisfaction 
of  suitors  from  the  diversity  of  judgments  pronounced  by  the  two  different  divisions,  has 

led  to  a  diminution  of  the  business  of  the  6ourt  of  Session,  Stodart,  1672 ^There  was 

more  confidence  in  the  ultimate  decisions  of  the  court  prior  to  its  division  into  two  chambers, 
than  there  has  been  since,  Stodart,i82S»i  832— — Diversity  of  decisions  and  small  majority 
in  the  event  of  a  division  among  the  judges,  is  one  cause  of  the  increase  of  appeals  to  the 

House  of  Lords,  Stodart,  1880 The  judges  sometimes  differ  in  the  conclusions  they 

form  from  the  statements  of  facts  made  on  one  side  or  the  other,  G.  J.  Bell,  2655-2660. 
Two  co-ordinate  courts  of  equal  jurisdiction  cause  great  uncertainty  both  as  to  law 

and  practice.  Hunter,  1983,  1984.  1988 Experience  teaches  that  two  co-ordinate 

courts  have  not  tended  to  produce  uniformity  of  decision.  Hunter,  1988.  2086.  2107; 

Miller,  2412-2414 The  two  inner  houses  are  more  likely  to  produce  conflicting 

than  unanimous  judgments,  and  the  more  causes  a  court  tries  the  greater  will  be  its 
experience,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com.,  p.  xxiv.;  Miller,  2202-2214 

How  far  the  two  divisions  are  satisfactory  as  producing  uniformity  of  judgment, 

Alexander,  513-518,  519 There  is  not  much  want  of  uniformity  of  decision  in  the 

two  courts,  Waddelly  700,  701 Having  but  one  chamber,  would  do  away  with  the 

disadvantage  which  results   from  consulting  another  division,  without  improving  the 

character  of  the  judgment  in  the  opinion  of  the  profession,  Stodart,  1757 One  court 

could  insure  uniformity  of  decision,  but  which  can  be  done  by  a  united  judgment, 
G.  J.  Bell,  2751-2764. 

0.45.  MM  5.  Opinions 


Digitized  by 


Google 


274  INN  IVO       [feuvretiw 

Inner  House  : — 5.  Opiniom^  imfU90ttr  ofdomfmrnay  with  ane  of  the  Diwisiem. 

Obfienpatioiw  relative  to,  Mr.  WalUtce^s  propaaid  JReportf  Froe.  in  Com.  p.  xxn. 

Observations  relative  to  decrease  io  the  number  of  judges  proposed  in  1785,  Mr.  Walloons 

proposed  Rqfori,  Proo.  in  Com.  p.  xxvi. Nature  of  tM  improvements  suggested,  by 

which  one  ot  the  inner  houses  mi^ht  be  done  away  with,  Darlings  1 1 72-1  igi Opinion 

in  favour  of  striking  off  one  division,  leaving  the  other  division  to  consist  of  four  judges, 
and  the  outer  house  of  five  loids  ordinary,  as  at  present,  Siodart,  1679-1682.  1705- 

1710 Opinion  in  favour  of  one  inner  bouse  consisting  of  four  judges;   and  that 

the  delay  of  business,  arising  from  the  absence  of  judges,  is  not  of  frec^uent  occurr^ce. 

Miller,  2133,  2134.  2143-2162 If  only  one  division,  and  that  divided  in  opinion, 

a  lord  ordinary  must  be  called  in,  WaddeU,  801 Further  advantages  that  would 

result  from  having  one  chamber  instead  of  two,  Stodart^  ^IS^*  1767 If  there  were 

but  one  division,  the  evils  as  to  the  inner  house  would  be  aitirelY  removed,  and  as  to 

the  outer  house  would  be  greatly  alleviated,  Hunter ,  1988 If  vim  voce  pleadings  were 

introduced  to  the  extent  contemplated  by  the  Judioature  Act,  still  the  inner  house  mi^t 
be  reduced  to  one  division,  with  four  judees,  iStodar/,  1807-1809 — — Amount  of  saving 
to  the  public  from  the  abolition  of  one  chamber,  but  which  is  not  the  chief  object,  Stodart, 
1844, 1845. 

One  court  would  overtake  three  times  the  business,  with  lengthened  vivi  voce  discas- 
aion  included,  Stodart,  1847-1849.  1851, 1852-* — ^Advuitages  of  there  being  but  one 
chamber;  it  could  get  through  all  the  business  that  oueht  to  come  before  it,  Hunter , 

1988-1990 Further  evidence  against  two  divisions,  and  that  they  do  not  operate  as  a 

check  upon  each  other,  Stodart,  1892-1906 Nature  of  arrangements  that  might  be 

made  to  prevent  the  inner  house  getting  into  arrear  if  there  were  but  one  division,  Hiaito', 

2022—2025 Increase  of  business  would  take  place  if  the  improvements  sus^ested  were 

carried  into  effect,  but  not  to  the  extent  of  preventing  one  court  doing  th^  business. 

Hunter,  2066,  2067 One  inner  division  would  be  competent  to  do  the  ousiness  in  the 

manner  in  which  it  is  done  at  present,  and  to  bestow  more  attention  on  it.  Miller,  2130- 

2132 There  is  more  chance  of  getting  first-rate  judges  for  one  court  than  for  the  two 

divisions.  Miller,  2200 Whether  one  court  sitting  five  or  six  hours,  and  putting  out 

double  the  number  of  causes,  would  be  able  to  devote  more  time  to  viv&  voce  bearing. 

Miller,  2293-2295 The  opinion  in  favour  of  one  inner  house  with  four  judges  being 

sufficient  is  founded  on  the  length  of  time  of  public  sitting  of  each  division,  MiUer, 
2309-3344- 

6.  Obfecliom  to  doing  ai»a§  eeiih  one  of  the  DimUom. 
Impracticable  to   reduce  the  number  of  divisions,  Mr.  WaUace'i  proposed  Report, 
Proc.  in  Ccim.  «« xxvi. ;  Rep.  vii. ;  Sir  fVilUam  Rae,  150 ;  Dean  of  Faculty,  1284.  ^^9^' 

1312  ;  R.  Bell,  2435;  Solidior-General  of  Scotland,  2858-2863 It  would  at  present 

be  a  hazardous  experiment,  Solicitor-General  of  Scotland,  2808-2810— —It  would  not 
be  an  improvanent  to  have  the  lords  ordinary  and  one  division  of  the  inner  chamber. 

Lord  Advocate,  86 Opinion  that  one  division  could  not  do  the  business  of  the  court. 

Lord  Advocate,  73 ;  Dean  of  Faculty,  1284-131 2 ;  M*Neill,  1450 ;  G.  J.  Bell,  2751-2764 
If  the  business  were  conducted  in  tlie  manner  contemplated  when  the  Judicature  Act 
passed,  one  division  would  not  be  enough  to  overtake  the  business,  Alexander,  274 ;  G.  J. 
Hell,  2622-2623 If  the  inner  chambers  were  reduced  to  one,  and  the  business  con- 
ducted in  the  same  manner  as  before  the  lords  ordinary,  they  would  require  to  sit  the 

whole  year,  Waddell,  684-687 Alteration  by  making  one  division  instead  of  two, 

would  cause  a  very  great  accumulation  tof  arrears,  ITumeon,  204. 

See  also  Appeals  to  the  Court  of  Session.  Appeals  to  the  House  of  Lords,  1 . 3,  Arrears 
of  Causes.  Choice  of  the  Division  of  the  Inner  House.  Compromises,  Counsel.  Deerees 
in  Absence*  Hearings  in  Presence.  Hour  of  Meeting.  Inhibition  and  Arrestment. 
Judges  of  the  Court  of  Session,  Judges  of  the  Inner  House,  iii.  iv,  5*  Judgments, 
2,  3«  JLaw  Comnusston.  Lord  •Orainary's  Note.  Lords  Ordinary,  5.  Parole 
Argument,  Zf  4^  Petitions  to  the  Inner  House,  Ranking  and  Sale.  Record.  Remrved 
Points.  Rolls  of  Causes.  Routine  Busineu.  Sequestrations.  Session,  Period  of 
Short  Roll.  Sutings  of  the  Courts.  Teind  Court.  Tenor.  Written  or  Printed 
Arguments  or  Cases. 

Interdict.  The  Bill  Chamber  is  always  open  for  the  purposes  of,  without  vacation.  Lord  Ad-- 
vacate,  58. 

Interim  Appointments.    There  should  be  a  power  of  making  interim  appointments  in  vaca- 
tion, even  if  permanent  appointments  were  put  off  till  the  session,  Aunter,  2065. 

Ivory,  James.    (Analysis  of  his  Evidence.)    Solicitor^General  of  Scotland,  2785 At  the 

Scotch  bar  since  1816,  2786 Latterly  in  extensive  practice,  2787 The  object  of 

the  Judicature  Act  was  to  do  away  with  the  abuses  arising  from  the  excess  of  written 

pleadings,  2788-2790 The  mode  of  hearing  and  deciains  causes  before  the  lords 

ordinary  has  given   complete  satisfaction,   2791-2795 ^Ine  dissatisfaction  at  the 

operation  of  the  system  in  the  two  divisions  of  the  inner  house,  «is  expressed  in  the  report 
of  the  Law  Commission  in  1833,  was  the  opinion  of  the  whole  profession;  but  the  evil  is 

progressively  givincr  way,  2796-2802 In  what  respect  that  dissatisfaction  is  most  felt, 

2803 Necessity  for  as  full  viva  voce  pleading  in  the  inner  house,  as  there  is  in  the 

outer  house,  and  before  the  House  of  Lords^  2804,  2805. 
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Report,  1840— co/ilunteci. 

Ivory,  James.    (Analysis  of  his  Evidence.) — continued. 

The  grounds  of  jud^ents  are  not  svfficiently  fully  etated  in  the  inner  house,  though 
there  has  been  great  improvement  latterly,  2806— —Reduction  to  one  division  would  at 

present  be  a  hazardous  experiment,  2808-2810 A  fuller  hearing  required  as  a  satis- 

raction  to  parties;  the  system  of  1825  not  carried  out  to  the  full  extent  of  which  it  is 
susceptible;  causes  to  which  attributed,  2811-2813^- — Opinion  in  favour  of  the  present 

number  of  judges  in  the  inner  house,  2814 Numbn*  of  lords  ordinary  should  not  be 

reduced,  2815,  2816 Abohshing  the  choice  of  lords  ordinary  would  be  short-sighted 

and  unwise,  2817 ^The  remedies  suggested  of  not  giving  the  record  to  the  judges,  and 

not  giving  an  opinion  upon  the  day  on  which  the  cause  is  heard,  should  not  be  laid  down 

as  a  rigorous  rule  by  legislative  enactment,  2818-2821 At  present  the  party  should 

be  hecTO,  without  the  court  having  read  either  the  record  or  the  note ;  but  if  they  fully 
hear  the  argument,  neither  that  or  any  other  means  of  information  should  be  withheld 
from  them,  2822-2824. 

Condescendence  and  answers  are  prepared,  sometimes  partly  with  a  view  to  a  fuller 
hearing  in  the  inner  house,  and  sometimes  to  avoid  getting  into  the  jury  court,  2825, 2826 
——Cases  are  sometimes  ordered  in  the  inner  house,  with  the  view  of  obtaining  a  fuller 
hearing,  2827— Nature  of  a  hearing  in  presence,  which  ought  constantly  to  be'  adopted, 
2828-2832— —Nature  of  motions  of  course  and  incidental  proceedings  that  might  nave 
been  transferred  to  cleiiis,  instead  of  the  time  of  ibe  judges  being  wasted  upon  them, 

2834-2836 Manner  in  which  the  bench  and  the  bar  are  both  partly  to  blame  for  the 

imperfections  in  the  proceedings  of  the  inner  house   2837^ Number  of  judges  that 

hare  been  transferred  from  the  outer  to  the  inner  house,  and  effect  it  has  had  in  procur- 
ing greater  attention  to  viv&,voce  arguments,  2838.  2840* 

Objection  to  constant  discussions  and  legislative  enactments  to  improve  a  system  which 
has  not  had  time  to  get  into  fair  work,  and  which  ought  only  to  be  altered  by  acts  of  sede- 
runt, 2841-2847— How  far  the  court  have  followed  the  plan  of  the  clause  in  the  bill  of 
Sir  Islay  Campbell  in  1785;  of  revising  acts  of  sederunt  as  occasion  might  require, 

2848-2851 The  court  has  not  suggested  to  Parliament  any  proposal  for  doing  away 

with  doubtful  points,  2862-2854— Manner  in  which  the  public  feel  the  evil  of  the 

'  mode  in  which  causes  are  heard  in  the  inner  house,  2855 Expense  to  the  parties  of 

settling  points  of  form  arising  upon  new  statutory  enactments,  2856,  2857 Further 

evidence  against  doing  away  with  one  divisioir;  the  decrease  of  business  may  not  arise 

from  permanent  causes,  2858-2863 Number  of  judges  and  extent  of  sittings  of  the 

Justiciary  Court,  2864-2867 Number  of  circuits  in  Scotland;  number  of  towns  visited; 

there  is  not  sufficient  business  for  counsel,  and  no  civil  business,  2868-2874. 

Trving  civil  causes  by  jury  in  Scotland  is  less  expensive  where  there  is  length  of 

proof  to  be  taken,  than  where  proof  is  taken  by  commission,  2875,  2876 -When 

necessary,  a  commission  follows  the  autumnal  circuit  to  Glasgow  to  try  civil  causes ; 
bow  far  it  causes  additional  expense,  2877-2882*— -Causes  why  jury  trial  is  less  popular 

in  civil  than  criminal  cases,  2883-2886 Examination  updi  criminal  trials  before  the 

Justiciary  and  Circuit  Courts ;  increase  therein ;  extent  to  which  more  business  has  been 

transferred  to  sheriftis'  juries,  2887-2894 Increase  in  the  number  of  those  who  plead  ' 

guilty,  2895-2896 Judges  are  longer  on  the  circuit  than  they  used  to  be,  2897-2900 

Powers  of  the  advocate  depute  m  criminal  trials,  and  on  what  occasions  offenders 

are  handed  over  to  the  sheriff,  2901-2905 Why  it  is  not  advisable  that  sheriffs  should 

have  the  power  to  award  the  punishment  of  transportation,  2906-2912. 

liiuti.    Mode  of  making  up  issues  injury  cases  formerly  and  at  present,  Waddett,  717- 

723 Expense  and  delay  under  the  present  mode  of  framing  issues,  Darling,  1029, 

1030. 

J. 

Jammon,  Mr.  His  concurrence  in  the  opinion  of  the  Dean  of  Faculty  before  the  Com- 
mission in  1834,  that  the  judges  of  the  inner  house  should  have  nothing  to  read  till  they 
had  heard  the  cause,  G.  J.  Sell,  2608. 

Jeffrey,  Lord.    See  Counsel,  4. 

Judges  of  the  Court  of  Session.    There  are  13  judges  in  the  supreme  court  of  Scotland, 

Jar.  Wallace* sjnroposed  Report,  Proc.  in  Com.  p.  xiv. Proposals  for  reduction,  ib.  xxvi.- 

xxviii. Before  1808  the  whole  15  judges  might  have  sat  together,  the  quorum  being 

nine.  Lord  Advocate,  7 It  would  have  been  more  advantageous  to  nave  retained 

15  judges,  and  had  seven  as  lords  ordinary.  Dean  of  Faculty,  1342-^ — ^Alterations  which 
took  place  with  regard  to  the  number  and  distribution  of  the  judges,  by  the  Act  of 

1825,  and  further  alteration  in  1829,  Sir  William  Roe,  143 ^The  constitution  of  the 

court  in  1823,  which  sometimes,  caused  an  equal  division  of  opinion  among  the  judges, 
was  one  cause  assigned  for  the  increase  in  the  number  of  appeals  to  the  House  of  Lords, 
Sir  William  Rae,  143 Number  of  judges  of  which  the  inner  chambers  and  lord  ordi- 
nary's courts  consist,  Waddell,  581-585 Report  of  the  Judges  of  the  Court  of  Ses- 
sion to  the  House  of  Lords  relative  to  acts  of  sederunt,  dated  27  February  1810,  App.  p. 

239 Bill  for  augmenting  the  salaries  and  lesseninff  the  number  of  the  judges  in  the 

Courts  of  Session  and  Exchequer  in  that  part  of  Great  Britain  called  Scotland,  App.p.Q^g. 
See  also  Exchequer  Business.     Government.    Justiciary  Court. 
0.45.  M  M  2  Judges 
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Report,  1840 — continued. 

Judges  of  the  iNyER  House: 

I.  Opinions  against  reducing  their  present  number. 

Opinions  in  favour  thereof.    See  Inner  House,  5.  6. 
II.  Promotion  from  the  Outer  House  to  the  Inner  House. 

III.  Extent  of  their  Duties. 

IV.  Reading  the  Record  and  Cases  by  them. 

1.  Quantity  of  matter  they  are  required  to  read. 

2.  Time  occupied  by  them  in  that  duty. 

3.  How  far  they  do  read  them. 

4.  Whether  they  should   read  them   previously  or  subsequently  to 

hearing  Counsel. 

5.  Opinions  against  previous  reading.  1 

6.  Effect  of  previous  reading  on  hearing  the  arguments  of  Counsel. 

I.  Opinions  against  reducing  their  present  number. 

A  reduction  in  the  number  of  judges  would  be  very  unfavourably  received ;  there  is 
occupation  for  the  whole  of  them,  Mep.  vi.  vii.  viii..  Sir  WiUiam  Kae,  151 ;  Thomson, 
198-203;  Alexander,  368,  369;  Waddell,  757-804.806;  M*Neill,\i>^o;  Robert  Belt, 
2423,  2424.  2436;  G.  J.  Bell,  2661,  2662;  Solicitor-General  of  Scotland,  2814 — — 
Reduction  of  business  has  not  taken  place  sufficiently  to  justify  a  reduction  in  the  num- 
ber of  judges,  Sir  William  Rae.  149 ;  Dean  of  Faculty,  1257 Part  of  the  benefit  of 

the  opinion  of  the  consulted  jiidges  would  be  lost  if  the  number  of  judges  were  reduced, 
Waddell,  802,  80^. 

Inconvenience  that  would  result  from  reducing  the  number  of  judges  in  the  inner 
division  below  four,  JRep.  vii.;  Lotd  Advocate,  74;  Thomson,  198-203;  Waddell,JSQ, 

760 ;  Dean  of  Faculty,  1646  ;  Stodart,  1683, 1684 ;  G.  J.  Bell,  2624,  2625 ^A  fewer 

number  of  judges  than  four  would  not  be  a  good  number  for  a  court  of  review,  McNeill, 

1451 If  only  one  inner  house,  four  judges  would  be  the  best  number,  Jlfi7fcr,  2133 

^The  chance  of  equality  of  decision  is  as  great  in  four  iudges  as  it  would  be  in  three» 

Darlinf^,  1202-1204 Best  way  of  extricating  a  case  when  the  opinions  of  the  judges 

are  equally  divided,  Stodart,  1758-1765 If  four  judges  are  divided  in  opinion,  a  lord 

ordinajy  is  called  in  according  to  the  Act,  Waddell,  875,  876 ;  Miller,  2134 Resolution 

of  the  Society  of  Writers  to  the  Signet  against  reduction,  6  February  1840,  App.  p.  244. 

II.  Promotion  from  the  Outer  House  to  the  Inner  House. 

Names  of  judges  who  have  not  been  used  to  vivdvoce  pleadings  as  lords  ordinary, 

Waddell,  615, 616 Number  of  judges  that  have  been  transferred  from  the  outer  to  the 

inner  house,  and  effect  it  has  had  in  procuring  greater  attention  to  viv6  voce  arguments^ 

R.Bell,  2510;  Solicitor-General  of  Sco^iand,  2838-2840 Names  of  the  judges  who 

have  been  transferred  Mm  the  outer  house  to  the  inner  house  in  the  last  five  years,  Alex-- 

ander,  491-495 ;  Dean  of  Faculty,  1324 New  judges  having  been  brought  from  the 

outer  house  to  the  inner  house,  has  improved  the  mode  of  proceeding  latterly,  Solicitor- 
General  of  Scotland,  2806. 

III.  Extent  of  their  Duties. 

Period  when  the  judges  sit  in  the  two  inner  chambers,  and  as  lords  ordinary;  when 
they  go  the  circuit ;  when  they  sit  as  Commissioners  of  Teinds,  and  when  they  sit  for 
Excheouer  business ;  number  of  hours  which  they  sit.  Lord  Advocate,  83-85 Whe- 
ther allowing  the  judges  to  choose  their  divisions  annually  would  be  advantageous, 

Alexander,  563,  564 The  question  whether  the  senior  or  the  junior  judge  should 

deliver  his  jud]B;ment  first,  could  be  settled  by  act  of  sederunt,  Alexander,  560-562 

They  are  appointed  from  among  the  sheriffs  and  the  bar,  McNeill,  1621,  1622 Cases 

of  interest  or  relationship  in  which  judges  are  disqualified  from  sitting.  Miller, 
2135-2142. 

Kothing  could  be  more  erroneous  than  to  judge  of  the  work  done  by  the  judges 
from  the  number  of  hours  that  are  occupied  by  them  in   court.   Rep.  v.  vi.;    Lord 

Advocate,  86 The  return  of  the  number  of  hours  of  the  sittings  of  the  inner  house 

is  no  criterion  to  the  business  before  the  judges,  or  of  the  work  they  have  to  perform. 

Lord  Advocate,  86 ;  R.  Bell,  2451,  2452 ;  G.  J.  Bell,  2618-2620 They  have  enough 

to  occupy  them,  but  more  time  might  be  given  to  hearing  cases  in  court  than  is  given. 
Rep.  vii.;  Lord  Advocate,  116 -Examination  upon  the  extent  of  business  before  dif- 
ferent judges,  and  upon  certain  of  them  having  also  the  duties  of  the  Exchequer  and 

Justiciaiy,  G.  J.  Bell,  2765-2777 Confidence  placed  in  them  by  the  profession,  but 

the  public  would  be  more  satisfied  at  having  more  duty  done  in  public,  Solicitor-General 
of  Scotland,  2803. 

IV.  Reading  the  Record  and  Cases  by  them. 

1.  Quantity  of  matter  they  are  reauired  to  read. 
If  the  quantity  of  matter  is  less,  the  difficulty  or  acquiring  knowledge  is  greater,  Rep. 

vii. -Number  of  quarto  pages  which  each  division  of  the  inner  house  was  bound  to 

peruse  in  1829,  Lord  Advocate,  82 ^They  are  required  to  read  but  a  very  small  portion 

of 
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Report,  1840 — continued. 

Judges  of  the  Inner  House  : — IV.  Reading  the  Record  and  Cases  by  them — continued. 

1.  Quantity  of  matter  they  are  required  to  read — continued. 

of  the  voluminous  written  papers  laid  before  them,  the  greater  part  consisting  of  ap- 

•  pendixesy  Waddell,  637 -On  the  1st  of  January  the  two  chambers  must  have  had  the 

papers  in  78  cases  before  them^  Darlings  1237 They  are  generally  accompanied  by 

appendixes  to  documents,  which  it  is  not  expected  the  judges  shall  read,  but  consult 

them  for  reference,  JMtVfer,  2240 Contents  of  appendixes  to  record,  and  how  far 

.  necessary  for  the  judges  to  read  them,  particularly  as  regards  deeds  of  entail,  &c..  Wad-- 

<^ih  793-800 Examination  upon  the  printed  papers  necessary  to  be  read  by  the 

.  judges,  1823-1825  and  1836-1838,  showing  decrease  in  the  latter  years^  Stodart,  1733- 
1734- 

2.  Time  occupied  by  the  Judges  in  reading  Papers. 

The  study  of  cases  at  home  is  considered  by  the  judges  as  a  very  laborious  part  of 

their  duty,  Thomson,  ig6 Although  the  written  pleadings  maybe  shorter,  the  time 

occupied  by  the  judges  at  home  is  not  shorter  than  formerly ;  and  the  judges  have  to  refer 

to  the  cases  themselves,  JF2ep.  vii. ;  Thomson,  243-256 ^Before  1825  they  studied  the 

cases  out  of  court,  and  devoted  a  short  time  in  court  when  they  gave  their  judgment. 

Rep,  vii.;  Alexander,  ^qQ ITie  plan  adopted  before  1825,  though  not  satisractory, 

was  more  so  than  the  present  plan,  as  the  juclges  were  more  iuUy  aware  both  of  the  facts 

and  the  law  of  the  case  than  they  are  now.  Rep.  vii.  Alexander,  360,  361 Evidence 

upon  the  sittings  of  the  court,  and  the  time  occupied  by  the  judges  in  reading  cases 

at  home  at  present  and  formerly.  Dean  of  Faculty,  1411-1416 ^The  time  that  should 

be  occupiea  by  each  judge  in  reading  records,  studying  cases  and  writing  out  opinions, 

must  depend  upon  the  importance  of  each  case,  Miller,  2309-2344 Great  portion  of 

their  time  that  is  taken  up  in  the  study  of  cases  at  home,  Solicitor-General  of  Scotland, 

2810 If  they  were  in  court  five  or  six  hours  a  day,  they  would  have  ample  time  out 

of  court  to  read  all  that  was  necessary,  Stodart,  1729--1732;  G.J.Bell,  2757-2763. 

3.  How  far  the  Judges  do  read  their  Papers. 

Thev  have  been  most  conscientious  and  faithful  in  the  making  themselves  acquainted 
with  the  cases.  Rep.  viii. ;  Thomson,  322*— They  generally  in  the  inner  house  appear  to 
have  formed  some  opinion  before  coming  into  court;  they  sometimes  state  from  the 
bench  that  upon  reading  the  record  they  have  no  doubt  about  the  case,  Alexander,  405- 

^06 How  far  they  do  actually  read  the  papers  before  giving  their  judgment ;  there 

is  a  general  impression  that  they  decide  the  cases  without  sufficient  reading  or  hearing, 

Alexander,  534,  551 Opinion  that  the  greater  part  of  the  judges  do  study  their 

papers  in  private,  but  there  may  be  instances  to  the  contrary,  Darting,  1235-1245. 

4.  Whether  they  should  read  their  papers  previously  or  subsequently  to  hearing 

counsel. 

It  would  not  be  advisable  to  prevent  the  judges  from  reading  the  papers  till  they  come 

into  court,  Xor^il^fwco/e,  141 Preventing  judges  from  having  access  to  the  papers 

till  they  have  heard  oral  discussions  at  the  bar,  would  not  be  an  improvement.  Rep.  vi.; 

Thomson,  215 Examination  upon  the  study  of  cases  by  the  judges  at  home,  on  the 

record;  whether  advisable  or  not  that  they  should  make  themselves  masters  of  the  case,and 
the  law  bearing  thereon,  previously  to,  or  subsequent  to,  hearing  the  oral  arguments  of  coun- 
sel, Thomson,  281-302 J  udges  should  have  the  papers  as  the  Lord  Chancellor  has  them, 

but  they  should  be  as  much  read  after  hearing  counsel  as  before,  Alexander,  523. 

Dissatisfaction  arising  on  one  side  from  doubts  whether  the  judge  has  read  the  papers, 
and  on  the  other  from  the  feeling  that  he  oujs^ht  not  to  do  so,  would  be  obviated  by  loneer 

sittings  in  court  and  fuller  hearings,  Waddell,  852-864 Subsequent  experience  has 

caused  witness  to  consider  that  nis  evidence  before  the  Law  Commission  of  1833  was 
wrong,  and  that  the  judges  should  have  a  previous  knowledge  of  the  case,  to  a  certain 
extent;  instance  of  waste  of  time  where  the  judges  have  been  specially  requested  not  to 

read  the  papers,  jD^ciii  of  Faculty,  i^66-i27y.  1383-1395 The  difficult  position  of 

the  judges,  who  are  charged  on  one  hand  witn  being  too  well  apprised  of  the  facts,  and 
on  the  other  with  not  having  read  their  papers,  arises  from  the  curtailed  pleadings  under 
the  Judicature  Act,  and  the  not  permitting  sufficient  time  for  oral  pleading,  Darling, 
1252-1253. 

5.  Opinions  against  previous  reading. 

Judges  should  not  read  the  papers  till  after  hearing  counsel.  Rep.  viii. ;  Stodart,  1729- 

1732-  1853-1874;  Miller,  2168-2178;    G.  J.  Bell,  2638-2649^ ^The  judges  of  the 

inner  house  should  not  see  the  record  or  lord  ordinary's  note  till  counsel  begin  to  address 

them,  jR.  Bell,  2467  ;  G.  J.  Bell,  2608 At  present  the  party  should  be  heaid  without 

the  court  having  read  either  the  record  or  the  note ;  but  if  they  fully  hear  the  arguments, 
neither  that  nor  any  other  means  of  information  should  be  withheld  from  them,  Solicitor- 
General  of  Scotland,  2822-2824 Opinion  of  eminent  witnesses  before  the  Commission 

in  1834  that  the  judges  of  the  inner  house  should  have  nothing  to  read  before  the^  hear 

the  cause,  G.  J.  nell,  2608-2610 Extent  to  which  the  previous  reading  of  judges 

might, with  advantage  be  done  away  with,  except  where  there  are  written  cases,  Jaunter, 
.1995-2013. 

0.45.  M  M  3  6.  EflFect 
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Judges  of  the  Inner  House  : — Reading  the  Record  and  Cases  hy  them — coDtinued. 
6.  Effect  of  previous  reading  on  hearing  the  Arguments  of  Counsel. 

Their  having  already  formed  their  opinions  from  reading  the  record,  creates  a  degree  of 
impatience  in  hearing  counsel,  ilfcaranrfer,  406, 407.  416.  552-559;  TFiwHeH,  877-894 ; 
Darling,  1 146-1 151 ;  De€(n  of  Faculty,  1325-1330 ;  Miller,  2364-2376 ;  R.  Bell,  2444- 

2447;    G.  J.  Bell,  2587.  2705-2715.  2745 -From  a  mistaken  continuance  of  old 

habits,  they  try  to  make  themselves  masters  of  the  facts,  and  form  an  opinion  of  the  law 
before  they  hear  counsel,  and  they  exhibit  considerable  impatience  when  counsel  wish  ta 
go  into  a  long  discussion,  Mr.  Wallace's  vroposed  Report,  Proc.  in  Com,  p.  xv. ;  Lord 
Advocate,  34.  106-114;  Hunter,  1950;  jK.  Bell,  2439-2443  — Never  meant  by  his 
evidence  in  1833  to  countenance  the  notion  that  there  was  impatience  on  the  part  of  the 
judges  in  hearing  statements  of  counsel ;  it  is  not  exhibited  by  the  divisions ;  not  aware 
that  a  complaint  exists  at  the  bar  upon  the  subject;  does  not  think  there  is,  nor  is 
there  such  an  impression  among  the  community  at  large.  Dean  of  Faculty,  1277-1281. 

Opinion  that  the  judges  of  the  second  division  do  not  show  impatience  in  hearing 
the  arguments  of  counsd,  when  they  are  necessary,  and  do  not  appear  upon  the  record^ 

neither  do  they  show  greater  partiality  to  a  senior  over  a  junior,  Thomson,  211-213 

Necessity  for  counsel  being  fully  heard.  Rep.  viii. No  law  can  be  passed  to  compel 

judges  to  listen  more  patiently  than  they  do  to  parole  argument.  Lord  Advocate,  105  .  ■ 
"No  reflection  cast  on  the  judges ;  it  is  most  natural  that  the  older  ones  should  continue 
the  habits  of  30  years  as  regards  studying  cases  at  home,  Rq>.  ix.;  R.BeU,  2506.  2511, 

251 2,  2513 At  present  the  public  is  not  allprejudiced  by  the  study  of  papers  by  the 

judges' in  a  way  to  cause  any  emoarrassment,  Thomson,  308-312 ;  Dean  of  Faculty ,  1266 ; 
M'NeUl,  1445-1449. 

The  judges  have  not  been  dispensed  with  studying  the  oases  out  of  court,  Thomson, 

iQ'-^y  193 Counsel  consider  an  argument  in  many  cases  useless,  the  judges  having 

made  up  their  minds  on  the  case  at  home,  Lord  Advocate,  140 A  complete  previous 

knowledge  by  the  judge  does  not  render  superfluous  a  full  statement  from  the  bar.  Rep.  vi. 

^The  coimsel  trust  that  the  judges  of  the  inner  house  have  mastered  the  facts  from 

reading  the  record,  Alexander,  418-420 It  was  expected,  from  the  change  in  1825, 

that  if  the  papers  put  before  the  inner  house  were  more  brief,  the  oral  heariners  woaU  be 

longer,  but  which  has  not  been  the  case,  Alexander,  362*^66- ^A  suitor  would  be  better 

pleased  with  an  advocate's  speech  to  a  judge  who  did  not  know  the  &cts  than  to  one 
who  did,  M'Neill,  1583-1588 Ckmiplaint  of  the  iudges  not  relying  on  vivd  voce 

{leading  does  not  exist  to  the  extent  it  formerly  did,  or  to  the  extent  stated  by  the 
iOrd  Advocate,  Sir  fVUliam  Rae,  145 The  judges  not  seeing  the  record  till  the 

argument,  and  giving  judgment  on  a  subsequent  day,  would  insure  a  ereater  extent  of 
vivd  voce  discussion  than  at  present,  which  would  give  greater  satisfaction,  JR.  Bell, 

2467-2469 But  should  not  be  forced  by  legislative  enactment,  Solicitor-General  of 

Scotland,  2818-2821. 
See  also  Acts  of  Sederunt.     Appeals  to  the  House  o^  Lords,  s.     Chamber  Sittings. 
Circuits.    Coutml,  t*     English  Judges.    House  of  Lords.    Inner  House.    Justiciary 
Court.     Lords  Ordinary. 

Judgments  : 

1.  Number  of,  previous  to  the  Judicature  A  ct. 

2.  Judgments  m  the  Inner  House  should  not  be  delivered  the  someday  the  argu-- 

ment  is  heard. 
8.  Evilsof  the  grounds  of  Judgments  not  beit^suffidenthfsiided. 
4.  To  vhat  extent  the  evil  has  been  remedied. 

1.  Number  of, previous  to  the  Judicature  Act. 

Parties  in  the  outer  house  could  formerly  ^o  on  representing  and  cross-representing  till 
there  were  two  consecutive  judgments  agreeing.  Lord  Advocate,  17 ;  Darlings  1223-1225 
Advantage  of  the  Act  6  Geo.  4,  c.  110,  in  preventing  there  being  more  than  one  judg- 
ment of  either  the  lord  ordinary  or  the  inner  house,  neither  of  which  judgments  to  come 

in  review  before  the  same  judges,  JSfp.  iv.;  Lord  Advocate,  18,   19 The  number  of 

judgments  pronounced  in  the  same  cause  was  considered  in  1823  to  be  one  cause  of  tliie 
number  of  appeals  to  the  House  of  Lords,  Sir  William  Rae,  143. 

2.  Judgments  in  the  Inner  House  should  not  he  delivered  the  same  day  the  argument 

is  heard. 
Advisable  that  a  day  should  be  set  apart  for  the  delivery  of  judgments,  the  delivery  of 
them  immediately  after  hearing  being  objectionable,  il/exoncfer,  548 ;  Stodart,  1742-1748; 

R.  Bell,  2467-2469.  2559-2563;  G.  J.  Bell,  2613 The  committee  do  not  agree  in 

this  suggestion.  Rep.  vi. It  is  not  usual  for  the  inner  house  to  take  time  to  deliberate 

on  their  judgment  aifter  hearing  the  arguments  of  counsel,  and  it  frequently  happens  that 

they  differ  among  themselves,  Stodart,  1804,  1805 Act  of  sederunt  of  1825,  tor 

hearing  the  cause  one  day  and  giving  judgment  on  another,  has  only  been  complied  with 
on  one  occasion,  and  then  a  different  one  to  what  would  have  been  immediately  given, 

R.  Bell,  2467 Extract  from  speech  of  the  Right  honourable  Charles  Hope,  Lord 

President  of  the  Court  of  Session^  on  this  subject,  12  November  1825,  App.  p.  244.  * 
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Judgments  ;— continued. 

8.  Emli  (^  the  groundi  of  Judgments  not  beitig  sufficiently  ^ated. 

In  many  casee,  as  regards  the  inner  bouse  judgments,  a  want  is  felt  of  a  deliberate  state* 
ment  of  tbe  grounds  of  the  decision,  and  which  is  much  felt  in  proceedings  before  the  House 
of  Lords,  jRfp.  vi.;  Lord  Advocate,  S3-55'  130-136;  rAoiii«(Wf,3i3-3i6.32i;  Waddell,  6i« 

Miller^  2290;  R.  Belly  2477-2480;  G.  J.  Bell,  261 1,  2612 In  what  manner  the  Scotch 

courts  have  been  unfairly  treated  in  the  House  of  Lords  in  sending  their  jud^ents  back 
for  re-hearing,  and  for  full  grounds  for  their  judgments ;  evils  of  the  practice,  Dean  of 

Faculty,  1282 When  more  is  done  in  public  than  at  present,  the  parties  will  know  on 

what  point  the  court  put  their  judgments^  which  it  is  difficnlt  even  for  the  profession  at 

present  to  know,  Robert  Bell,  2450 ^The  unwillingness  to  give  reasons  for  judgments 

arises  from  the  habits  of  the  old  judges,  who  used  oefore  the  Judicature  Act  to  make 
up  their  minds  from  long  written  pleadings,  who,  not  having  been  used  to  vixA  voce 
argument*  now  make  up  weir  minds  in  the  same  way  from  the  short  records,  Waddell, 
614-617. 

4.  To  what  extent  the  evil  hat  been  remedied. 

Necessity  for  a  full  statement  in  public  of  the  grounds  of  the  judgment.  Rep.  viii. 

In  many  cases  the  inner  house  judgments  are  very  fully  given,  particularly  where  they 
have  had  the  opinions  of  the  consulted  judges,  Lord  Advocate,  53-55 ^The  evil  com- 
plained of,  in  the  evidaice  before  the  Law  Commission,  as  to  the  judgments  being  too 

shortly  given,  has  in  a  great  degree  been  corrected.  Dean  of  Faculty,  1282 -Opinion 

that  the  judges  of  the  inner  bouse  deliver  their  judgments  as  much  at  length  as  is  desiir* 

able.  Dean  of  Faculty,  1331, 1332 In  some  cases  the  grounds  of  judgments  are  not 

stated  sufficiently  at  length,  but  the  evil  is  in  a  great  degree  cured,  McNeill,  1589-1592 

Cases  in  which  the  judges  of  the  inner  house  have  recently  adopted  the  practice  of 

writing  their  judgments,   B.  Bell,  2470-2476 In  important  cases,  and  where  the 

inner  Bouse  differs  from  the  lord  ordinary,  the  grounds  of  the  judgment  are  delivered 

fully,  (r.  J.  Bell,  2702-2704 The  grounds  of  judgments  are  not  sufficiently  fully 

slated  in  the  inner  house,  though  there  has  been  great  improvement  latterly.  Solicitor-- 
General  ^  Scotland,  280& 

See  also  Acts  of  Parliament.  Appeals  to  the  House  of  Lords,  2.  Ltner  House,  4. 
Judges  of  the  Inner  House,  iv.  3.  Lords  Ordinary,  4.  6.  Petitions  to  the  Inner 
House.     Reversal  of  Judgments. 

Judicature  Act.    Its  object.  Rep.  iv, Effects  of  Act  6  Geo.  4,  c  120,  Sir  WilUam  Roe, 

143 ^The  change  introduced  in  1825  has  given  satisfaction  to  the  bar  and  to  the 

public.  Sir  William  Rae,  147 The  changes  of  1825  gave  rise  to  much  vexation  and 

expense,  but  which  evil  will  correct  itself,  jJean  of  Faadty,  1259 The  Act  was  too 

rigid  in  points  of  form,  but  the  system  was  not  erroneous,  Rep.  y. ;  Dean  of  Faculty 
1260-1263— —Part  of  the  delay  and  expense  of  the  Court  of  Session  has  arisen  from 
the  form  of  procedure  being  too  rigidly  laid  down  by  the  Act,  Miller,  2271. 

Defects  of  the  aysteni  to  be  attributed  to  want  of  time  for  it  to  be  brou^t  into  full 

operation,  Robert  6ell,  2513 The  Act  of  1825  has  not  produced  all  the  effect  expected 

fiK>m  it,  Rep.  vi. ;  G.  J.  Bell,  2573 Observations  thereon,  Mr.  Wallaee's  proposed 

Report,  Proc.  in  Com.  p.  xix, Manner  in  which  it  has  been  too  strict  with  regard  to 

pleading;  difference  between  jury  cases  and  those  partaking  of  a  chancery  character; 
G.  J.  JBell,  2650-2654 Imperfections  therein;  suggestions  for  improvements  con- 
tained in  the  First  Report  of  the  Law  Commission;    Darling,  967-971  ;    G.  J.  Bell, 
2731-2739. 
See  also  Acts  of  Parliament.    Acts  (^Sederunt,  2.    Inner  House,  5.  6.    Judges  of  the 
Inner  House,  iv.  4.    Jud^ents,  1.    Lord  President  of  the  Court  of  Session,     rarole 
Argument,  1.     Points  of  Form.      Preparation  of  Cases,   \.      Reclaiming  Notes. 
Written  or  Printed  Arguments  or  Cases. 

Jkdieial  Factors.  Manner  in  which  the  inner  house  should  be  relieved  from  petitions  for 
their  appointment,  and  the  procedure  consequent  thereon,  it  being  transferred  to  the 
lord  ordinary.  Hunter,  1954-1966, 

Jury  Clerhs.  They  peremptorily  insist  on  the  attendance  of  counsel  and  agents  at  the 
preparation  of  issues ;  inconvenient  hour  at  which  they  meet,  and  which  might  be 
altered  by  the  direction  of  the  president  of  the  court;  Darling,  1021-1028 Observa- 
tions relative  to,  Mr.  Wallace^s  proposed  Report,  Proc.  in  Lorn,  p,  xvii. Agents  are 

not  allowed  to  be  heard  belore  them,  by  act  of  sflderunt,  Waddell,  693-595* 
See  also  Sittings  of  the  Courts,  3. 

Jury  Trial,  Scotland.  Duty  of  the  Court  of  Session  with  regard  to,  Rep.  iv. Observa- 
tions thereon ;  Mr.  Wallace*s  proposed  Report,  Proc.  in  Com.  p.  xxii. Opinion  in  favour 

of  jury  trial.  Dean  of  Faculty,  1382  ;    G.J.  Bell,  2684-2689 Its  introduction  has 

stopped  many  appeals  to  the  House  of  Lords;  itviras  introduced  in  1815,  Lord  Advocate, 

11 Introduction  of  juries  has  not  proved  very  successful,  but  ultimately  may  be  so; 

cases  are  enumerated  in  the  Acts  which  must  be  tried  by  jury ;  Lord  Advocate,  63,  64  ; 
Thomson,  332. 
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Report,  1840 — continued. 

Jury  Trial,  Scotland — continued. 

The  institution  of  trial  by  jury  is  very  unpopular  in  Scotland,  and  reasons,  Lord  Advo^ 
cate,  120-126;  Thomson,  338-341  ;  Alexander,  440-442 ;  WaddeU,  589,  590.  702-704. 
726--742.  811,  812.  827-830 ;  Darling,  1 140,  1141 ;  JDean  ofFacuUy,  1382. 1654-1658  ; 
id'Neill,  1614;    G.  J.  Bell,  2684-2689-  2740-2744;   Solicitor-General  of  Scotlatid, 

2883-2886 l*he  expense  one  cause  of  its  unpopularity,  Thomson,  338-341  ;  Darling, 

1128,  1129.1140,1141;  G.J. -B^//,  2684-2689.  2740-2744;  Solicitor-General  of  Scot- 
land, 2885 The  expense  being  more  immediate  is  less  liked  by  the  parties,  though  the 

actual  expense  is  less.  Lord  Advocate,  120-126;    Solicitor-General  of  Scotland,  2875, 

2876 The  introduction  of  Jury  trial  in  its  present  form,  and  to  its  present  extent,  is 

one  cause  of  the  diminution  of  business  in  the  Court  of  Session,  Alexander,  395 ;  Darling, 

1128,  1129 It  would  be  injudicious  to  compel  the  people  of  Scotland  by  legislative 

enactment  to  adopt  trial  by  iury,  Waddell,  831 ;  G.  J.  Bell,  2684-2689. 

It  is  the  general  opinion  that  it  would  be  better  for  Scotland  that  jury  trial  in  civil 
causes  should  be  denied  altogether  than  proceed  in  its  present  form,  Waddell,  715.  725 

^The  forms  of  trying  civil  cases  and  criminal  cases  with  the  aid  of  a  jury,  in  Scotland, 

are  materially  different,  3PNeill,  1623,  1624 Cause  of  a  great  proportion  of  jury 

causes  being^  compromised  immediately  before  trial.  Lord  Advocate,  127,  128;  Solicitor- 
General  of  Scotland,  2886 Juries  are  too  httle  under  the  control  of  the  court.  Lord 

Advocate,  129 The  jury  court  was  abolished  by  Act  11  Geo.  4,  and  1  Will.  4,  c.  69, 

and  triid  by  jury  vested  entirely  in  the  Court  of  Session,  Sir  William  Bae,  143;  Wad- 
dell, 639. 

Since  it  has  merged  in  the  Court  of  Session,  jury  trials  take  place  before  the  heads  of 
the  court  in  Edinburgh,  and  on  circuit  by  the  Justiciary  judges,  or  judges  of  the  Court  of 

Session  sent  specially  for  the  purpose,  Lord  Advocate,  62 They  are  generally  tried  in 

vacation,  immediately  after  tne  court  rises.  Darling,  942 Sittings  of  the  court  for 

jury  trials  after  the  close  of  the  session  in  Edinbui^h,  Ikan  of  Faculty,  1381 Reason 

why  they  are  tried  after  the  end  of  the  session ;  they  might  be  tried  every  Monday,  if  it 

was  wished,  or  there  were  enough  enrolled.  Dean  of  Faculty,  1396, 1397 Practice  of 

jury  trial  before  sheriffs  on  assessing  damages  for  canals,  railroads,  8cc.  under  specicd 
statutes,  M*Neill,  1606-1610— —Opinion  against  sheriffs  trying  civil  causes  by  jury 
trial,  M'Neill,  1611-1619,  1620. 

See  also  Record.     Special  Cases. 

Justice  of  the  Peace  Courts.    Extent  of  jurisdiction  of,  Miller,  2387. 
See  also  Appeals  to  the  Court  of'  Session. 

Justiciary  Court.    Its  jurisdiction  and  sitting.  Rep.  iv.<—— Suggestions  for  its  sitting  with. 

'  two  judges  or  one,  as  on  the  circuit,  providing  for  a  quorum  y^MU  necessary.  Rep.  ix. 

Observation  thereon,  Mr.  Wallaces  proposed  Report,  Proc.  of  Com.  p.  xxui. ^The  su- 
preme criminal  court  of  Scotland,  though  constituted  by  a  separate  Commission  from  the 
Court  of  Session,  consists  entirely  of  judges  of  the  Court  of  Session,  Lord  Advocate,  58 
——Monday  is  required  by  some  of  the  judges  for  trial  of  catises  in  the  Justiciary  court;, 
three  aie  a  quorum  therein.  Darling,  1227-1229^-— Sittings  therein  arranged  by  the 

judges  privately.  Darling,  1930,  1931 Number   of  judges  and  extent  of  sittings 

therein,  G.  J.  Bell,  2748 ;  Solicitor-General  of  Scotland,  2864-2867. 

See  also  Criminal  Business.    New  Trials.     Removal  (f  Counsel  and  Witnesses.    SheriJT 
Courts,  2.    Sittings  of  the  Courts,  1  • 


Law  Commission,  Scoihnd.    Report  by  that  of  1833  as  to  dissatisfaction  in  the  Court  of 

Session,  Rep.  vi. Alterations  made  in  the  constitution  of  the  two  divisions  of  the 

Court  of  Session  by  Act  6  Geo.  4,  c.  120,  was  in  consequence  of  a  Parliamentary  Com- 
mission, Lord  Advocate,  7 Reference  to  evidence  before  the  Law  Commission  in  Scot- 
land, as  to  written  evidence  and  ranidity  of  decision  in  the  inner  house.  Lord  Advocate,^ 

41 Examination  upon  the  first  Report  of  the  Law  Commission  as  toUie  dissatisfaction 

stated  to  exist  with  regard  to  the  Court  of  Session,  and  the  reforms  suggested  therein, 
Itord  Advocate,  103. 

Of  whom  the  Commission  for  inquiring  into  Scotch  judicature  in  1823  consisted; 
its  report  in   1824,   on  the  recommendations  contained  in  which  the  Act  of  1825 

was  founded.   Sir  William  Rae,  143 The  recommendations  made  in  the  reports 

of,  not  having  been  carried  into  full  effect,  is  one  cause  of  the  business  of  the  Court 
of  Session  diminishing,  Alexander,  395 Extract  from  the  Report  of  the  Law  Commis- 
sioners against  the  mode  of  procedure  in  the  inner  house  on  reviewing  judgments,  Alex- 
ander, 425 Opinions  expressed  by  the  Law  Commission  are  well  founoed,  and  their 

adoption  in  practice  would  be  useful.  Darling,  955-958,  962-966 The  recommenda- 
tions of,  have  not  all  been  carried  into  effect ;  periods  their  reports  have  been  published. 

Darling,  972,  973 Extract  from  page  39  of  first  Report  from  Law  Commissioners, 

Scotland,  App.  p.  243. 

See  also  Clerhs  of  the  Court.     Dean  of  Faculty.     Fisher,  Daniel.   Local  Courts.    Lord ' 
Ordinary's  Notes.    Sittings  of  the  Courts,  2. 
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Report,  1840-— con^tm/ecf. 

Legulative  Enactment.    See  Act$  of  Parliament. 

Legitimacy.    In  questions  relative  to,  the  necessity  for  reading  the  papers  would  remain 
with  the  judge,  Stodart,  1867. 

lAtigation.    The  mode  of  making  up  the  record  under  Act  of  1825  has  prevented  litigation, 
by  causing  many  cases  to  be  stopped  in  limine,  that  would  otherwise  nave  been  discussed 

in  court,  ^ir  William  Rae,  143 Decrease  in  the  spirit  of,  is  one  cause  of  the  decrease 

of  business  in  the  Court  of  Session,  which  is  caused  by  increased  intelligence  and  better 

education,  Darling,  914.  916.  1212 Decrease  in  the  number  of  litigated  causes  since 

1831,  Stodart,  1668,  1669 The  fondness  for  litigation  among  the  Scotch  people  is  the 

exception.  Miller,  2253. 

Local  Courts.    Many  witnesses  examined  before  the  Law  Commission,  who  were  anxious  to 

extend  the  jurisdiction  of  the  local  courts.  Lord  Advocate,  102 Objection  to  a  number 

of  local  courts,  with  unlimited  jurisdiction  in  civil  causes,  and  in  which  jury  trial  does 

not  and  could  not  advantageously  take  place.  Dean  of  Faculty,  1655 Improvement'  in 

the  administration  of,  and  extension  of  the  jurisdiction  of,  is  one  cause  of  the  diminution 
in  the  business  of  the  Court  of  Session,  Waddell,  763;  Hunter,  1938;  Miller,  2242,  2243 

. More  judgments  from  inferior  courts  would  be  appealed  against,  if  it  could  be  done 

with  less  delay  and  expense.  Hunter,  2067-2071  • 

See  also  Maritime  Causes.    Sheriff  Courts. 

Lord  Advocate.    (Analysis  of  his  Evidence.)    See  Rutherford,  Right  Hon.  Andrew. 

Lord  Justice  Clerk.    His  duties  in  the  Justiciary  Court,  Rep.  ir. Cases  before  the  year 

1808  were  prepared  and  decided  before  him  or  one  of  the  puisne  judges,  with  appeal  by 
review  to  the  inner  house ;  alteration  made  by  Acts  48  Geo.  3,  c.  151 ;  50  Geo.  3,  c.  1 12, 
and  6  Geo.  4,  c.  120 :  Lord  Advocate,  7     —He  has  not  been  used  to  vivd  voce  pleadings 

as  a  lord  ordinary,  Waddell,  616 His  absence  from  illness  did  not  cause  interruption  to 

business,  though  his  presence  in  court  would  have  been  desirable.  Miller,  2 152-2 158* 

Lord  Ordinary's  Note.    Observation  relative  to.  Rep.  yiii. ;  Mr.  Wallace's  proposed  Report, 

Proc.  in  Com.  p.  xv. Practice  of  lord  ordinary  to  give  a  note,  stating  the  grounds  of  his 

decision ;  the  opinion  of  the  bar  is  divided  aa  to  the  advantages  of  the  practice.  Lard 

Advocate,  35-41. 50,51 ;  McNeill,  1579-1582 The  lord  ordinary's  note  was  substituted 

for  a  viva  voce  opinion  shortly  after  the  statute  of  1825,  G.  J.  Bell,  2602-2604 Advan- 
tage thereof;  they  frequently  prevent  a  reclaiming  note  to  the  inner  house,  Waddell,  790- 

792 Great  length  of  lord  ordinary's  notes,  and  how  far  they  lead  to  more  reclaiming 

notes  than  acquiescence  in  decisions.  Dean  of  Faculty,  1376-1380. 

Objection  to  the  lord  ordinary's  note,  which  should  be  constructed  differently,  Alexander, 
399-400— What  it  ought  to  contain,  Alexander,  524-526^- — Doubts  as  to  the  benefit  of 

them,  with  reasons.  Dean  of  Faculty,  1266 Their  long;  notes  are  partly  written  m  a 

misapprehension  that  their's  is  a  separate  court.  Dean  of  Faculty,  1269. 

The  lord  ordinary's  note  does  not  form  the  chief  subject  of  consideration  in  the  inner 
chamber ;  it  is  considered  along  with  the  record,  but  with  such  consideration  as  its  import- 
ance deserves,  Zor^I  ^{ft^ocato,  117,118 ^Tbis  document  sometimes  causes  the  inner 

house  to  challenge  the  grounds  ot  the  judgment,  rather  than  acquiesce  in  them,  Thomson f 

342-346 Why  this  document  is  not  calculated  to  assist  the  inner  house  judge  in 

forming  a  correct  oipHmoni  Alexander,  409-412 Since  the  evidence  given  before  the 

Law  Commission  a  change  has  has  taken  place,  and  the  lord  ordinary's  note  does  not  form 
the  law  of  the  case;  the  judges  state  their  grounds  of  difference  of  opinion  with  the  lord 
ordinary,  although  they  may  concur  in  the  result.  Dean  of  Faculty,  1283. 

Judges  in  the  inner  house  frequently  make  up  their  minds  from  the  statement  of  the 
lord  ordinary,  in  which  case  it  is  difficult  for  a  young  man  to  get  fully  heard,  Robert 

Bell,  2463 The  inconvenience  of  it  is,  that  it  forms  an  elaborate  argument  in  its 

own  favour,  and  that  there  is  no  argument  against  it,  G.  J.  Bell,  2607 Comparison 

between  the  notes  of  different  lords  ordinary,  G.  J.  Bell,  2724,  2725 Opinion  in 

favour  of  a  viv&  voce  judgment  of  the  lord  ordinary,  but  which  might  also  be  reduced  to 
writing,  G.  J.  Bell,258'j.  2605.  '2663-2675.  2690-2694.  2721-2725. 

Lord  President  of  the  Court  of  Session.    His  jurisdiction  and  duties  with  other  judges  under 

various  Acts  of  Parliament,  Rep.  iv. ;  Lord  Advocate,  '7^ He  has  not  been  used  to 

viva  voce  pleadings  as  a  lord  ordinary,  Waddell,  616 ^The  opinion  of  the  lord  president 

at  the  time  the  jfudicature  Act  passed  was,  that  judgment  should  be  given  on  a  subse- 
quent day  10  that  of  hearing  counsel,  Stodart,  1742-1748 Copy  of  bis  speech  deli- 
vered in,  Stodart,  1812-1814 Extract  from  the  speech  of  the  Right  honourable  Charles 

Hope,  Lord  President  of  the  Court  of  Session,  to  that  effect,  App.  p.  244. 
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Lords  Ordinary: 

1.  Their  ConstittUion  and  Duties. 

2.  Causes  offavottrite  Lords  Ordinary. 

3.  Causes  of  delay y  and  necessity  of  distributing  business. 

4.  Satisfactory  manner  of  conducting  business. 

5.  Advantages  of  allowing  them  to  sit  in  the  Inner  House. 

6.  How  far  their  decisions  are  acquiesced  in. 

7.  Opinions  for  and  against  reducing  their  numbers. 

1.  Their  Constitution  and  Duties. 

Constitution  of  permanent  lords  ordinary  under  Act  6  Geo.  4,  c.  120,  Hep.  iiL;  Lord 

Advocate,  7 Observations  relative  to  Mr.  Wallace's  proposed  Report,  Proc.  in  Com. 

p.xiv. Permanent  lords  ordinaay  were  first  appointed  in  1810,  Darling,  1206 

jlieir  duty  in  the  preparation  of  causes  and  bringing  the  case  to  a  point;  they  do  not 
form  a  separate  courts  and  the  divisions  are  not  considered  as  a  court  of  appeal^  Lord 

Advocate,  6;  Hope,  1269;  Dean  of  Faculty,  1295,  1296 Laborious  nature  of  their 

duties^  Hunter,  1991-1993 Since  1825,  by  the  introduction  o{viv&  voce  pleadings,  tiie 

lords  ordinary  have  been  generally  overburthened  with  business,  Waddell,  641.  643 
Under  the  last  Act  they  do  Exchequer  business  under  certain  rotations.  Lord  Advocate,  82 

^Their  duties  could  not  be  devolved  on  other  parties  with  advantage,  Alexan  dr,  443 

■  ■  Stages  of  an  ordinary  action  in  the  Court  of  Session  till  the  decision  of  the  lord 
ordinary  is  obtained,  App.  p.  243 Tabular  view  of  the  i^uMaest  befoce  the  lords  ordi- 
nary during  the  winter  session,  1839-1840,  App.  p.  247. 

2.  Causes  of  favourite  Lords  Ordinary. 

The  court  never  had  better  jud^  than  those  who  now  sit  in  the  outer  house.  Hunter^ 

1941 Causes  of  favourite  lords  ordinary,  TAomfon,  240-242- Industry  and  talent 

alone  is  the  cause  of  favouritism  of  certain  kMpds  ordinary,  Waddell,  655*— The  choice  of 
lord  ordinary  now  allowed,  and  the  means  of  obtaining  it  formerly,  causes  an  accumulation  of 

business  before  certain  lords,  Alexander,  38^392 Parties  have  not  the  power  o 

removing  a  case  from  one  lord  ordinary's  roll  to  another ;  how  far  such  an  application 
would  w  likely  to  be  granted  if  made  by  both  parties  in  many  suits.  Dean  of  Faculty, 
1421-1428. 

3*  Causes  of  dday,  and  necessity  for  distrHmting  business. 
Chief  causes  of  delay  before  the  lords  ordinary,  Stodart,  1768*1770;  Hunter,  1940- 

1942.  2118-2123 Remedies  suggested  for  delays  before  the  lords  ordinary,  Stodart, 

1771-1775 ^Want  of  all  proper  arrangement  or  distribution  of  the  various  branches  of 

business.  Hunter,  1942, 1943 Whether  arrears  before  certain  lords  might  be  got  rid 

of  by  an  equal  distribution  of  business.  Sir  William  Roe,  171-177;  Thomson,  205-210; 

Dean  of  Faculty,  1298, 1299. 1304-1309  ;  Stodart,  inQQ,  1767.  1772 Opinion  against 

iJbe  distribution  of  business  among  them.  Dean  of  Faculty,  1298,  1299;  WtieUl,  I572i- 
1578;  R.Bell,  2429-2432.  2553,  2554. 

4.  Satisfactory  manner  of  conducting  busineu. 

Mode  in  which  causes  are  heard  before  the  lord  ordinary.  Lord  Advocate,  13*14; 

'Waddell,  610 From  the  commencement,  parole  discussions  before  them  have  been 

extremely  satisfactory  to  the  profession ;  they  have  been  very  full.  Rep.  v ;  Lord  Advo^ 
cate,  31,  32;  Dean  of  Faculty,  1647;  R- ^ell,  2453-2455;  G.  J.  Bell,  2574-2576; 
Solicitor-General  of  Scotland,  2791-2795 ^They  do  not  form  their  opinions  from  red- 
ing the  record  till  they  have  heard  counsel,  Alexander,  ^12,  41^ Though  there  is 

great  delay,  there  is  great  satisfaction  when  the  judgments  of  the  lord  ordinary  are  ob- 
tained, Miller,  2179-2183 The  preference  in  favour  of  the  mode  of  conducting  outer 

house  business  arises  from  there  being  a  more  full  discussion,  Thomson,  236-239. 

5.  Advantages  of  allowing  them  to  sit  in  the  Inner  House.         • 

Advantages  that  would  be  derived  from  having  one  of  the  lords  ordinary  sitting  in  the 
inner  house  in  rotation,  Dean  of  Faculty,  1285-1290.  1343-1349  ;  R*  Bell,  2511 ;  G.  J. 

Bell,  2624-2627 Whether  he  should  be  present  in  the  court  of  review  on  his  own 

judgment ;  how  far  he  is  supposed  previously  to  have  made  up  his  mind,  Stodart,  1758- 

1763- If  the  junior  lord  ordinary  was  called  in  to  decide  in  the  event  of  an  equality,  it 

would  give  greater  satisfaction  than  calling  in  the  other  division.  Hunter.  2059  -2063 

Reference  to  the  evidence  of  the  Attorney-General,  Sir  John  Campbell,  before  the 

Law  Commission,  as  to  the  inconveniences  arising  from  the  lords  ordmary  not  sitting 
in  the  inner  house,  and  to  what  extent  the  witness  coincides  therein,  R.  Bell,  2514- 
2521. 

6.  How  far  their  decisions  are  acquiesced  in. 

Their  decision  final,  if  not  appealed  against  to  one  of  the  divisions  within  a  limited  time, 

Rep.m.  iv.  viii.;   Lord  Advocate,  10 Proportion   of  cases  that  have   been   finally 

decided  in  the  outer  house.  Lord  Advocate,  78 Number  of  final  judgments  pronounced 

by  the  outer  house,  1819-1823,  and  1835-1839;  Darling,  991-997 Mo  complaint  of  . 
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Lords  Ordinary: — 6.  How  far  their  decisions  are  acquiesced  in — continued, 
mode  of  proceeding  before  the  lords  ordinary ;  greater  proportion  of  their  jadgments  are 
acquiesced  in,  Waddell,  611^^ — One-half  01  the  causes  heard  before  the  lords  ordinary 

are  finally  decided  by  them,  and  the  proportion  is  increasing,  MiUer,  2236 Opinion  of 

Lortl  Jeffrey  before  the  Committee  on  Judges'  Salaries,  that  the  judgments  of  the  lord 
ordinary  acquiesced  in  amounted  to  one-half;  but  witness  considers  they  would  consi- 
derably exceed  one-half  the  whole  litigated  causes.  Hunter,  2043. 

The  proportion  of  cases  brought  under  review  is  less  in  proportion  to  the  total  number  of 

judgments  in  the  outer  house  than  it  has  sometimes  been,  Thomson,  276 Suitors  are 

mote  satisfied  with  proceedings  in  the  outer  house  than  the  inner  house,  though  the 
number  of  judgments  brought  under  review  of  the  inner  house  is  increasing.  Darling,  977- 

979 Exammation  upon  Parliamentary  Returns,  1819-1823,  and  1835-1839,  showing 

the  nnmber  of  cases  brought  under  review  of  the  inner  house,  and  number  of  final  judg- 
ments by  the  lords  ordinary,  Darling,  989-997 It  is  not  competent  to  the  court 

to  make  their  judgment  final ;  it  is  only  final  by  the  parties  acquiescing,  Dean  cf  Faculty, 

1270-1274 ^They  are  not  subordinate  to  the  court;  they  are  not  officers  of  the  court 

like  Masters  in  Chancery;  their  judgment  is  the  judgment  of  the  court  if  the  parties 
wish;  they  cannot  prevent  the  judgment  of  the  division  if  the  parties  so  wish.  Dean  of 
Faculty,  1275, 

7.  Opinions  for  and  against  reducing  their  numbers. 
If  their  sittings  extended  eight  or  ten  weeks  b^ond  those  of  the  inner  house,  one  lord 

ordinary  might  be  dispensed  with.  Darling,  1222 Opinion  against  superseding  the 

lords  ordinary,  or  reducing  their  numbers,  Hev.  viii. ;  Lord  Advocate,  75-81 ;  Sir 
William  Rae,  152;  Thomson,  205-210;  Waddell,  758;  Dean  of  Faculty,  1310,  1311; 
McNeill,  1452-1454;  Miller,  2129;  G.  J.  Bell,  2626;  Solicitor-General  of  Scotland, 

2815,  2816 Cause  of  consenting  to  the  reduction  in  the  number  of  lords  ordinary  in 

1830,  Sir  William  Bae^  156 The  reduction  to  five  was  wrong.  Dean  of  Faculty,  1310, 

1311 The  public  service  requires  the  number  of  lords  ordinary  rather  to  be  increased 

than  diminished,  Alexander,  370 Opinion  in  favour  of  seven  instead  of  five  lords 

ordinary,  Dean  of  Faculty,  1336-1341 The  reduction  of  two  lords  ordinary  has  been 

too  great;  desirable  to  have  an  additional  one  appointed.  Hunter,  1964.  2017. 
See  also  Appeals  to  the  Court  of  Session.  Arrears.  Avisandum  Causes.  Choice  of 
Lords  Ordinary.  Government.  Inner  House,  1,  2,  5.  Judges  of  the  Court  of 
Session.  Judgesof  the  Inner  House,  III.  Judgments,  4.  Motion  Koll and  Motions. 
Parole  Argumenty  4.  Petitions  to  the  Inner  Bouse.  Preparation  of  Causes.  Be- 
chiming  'Sotes.  Reclaiming  Petitions.  Reserved  Points.  Mouiine  Business.  Session, 
Court  of.  Sittings  of  the  Court.  Teind  Court.  Vexations.  Written  or  Printed 
Arguments  or  Cases. 

Lushington,  Dr.    Motion  in  committee  for  expunging  part  of  the  evidence  of  Mr.  Darling, 

Ayes  7,  Noes  1,  Proc.  in  Com.p.xi. For  expunging  a  question  put  to  Mr.  Hope,  Ayes 

5,  Noes  1,  ib. His  amendment  on  Sir  William  Kae  s  motion  for  amending  chair- 
man's report,  that  words  proposed  to  be  left  out  stand  part  of  question.  Ayes  1,  Noes  7, 

ib.  xii. His  motion  that  the  draft  report  submitted  oy  the  cnairman  and  amended  by 

the  committee  be  adopted,  agreed  to,  ib.  xiii* 

M. 

MachintosVs  Trustees  against  Hamilton  and  others.    Delay  which  arose  in  this  case  between 
the  hearing  in  presence  and  the  case  being  finally  disposed  of.  Hunter,  2064. 

McNeill,  Duncan.    (Analysis  of  his  Evidence.)    Called  to  the  Scotch  bar  in  1816,  1438, 

1439 For  a  short  time  held  the  office  of  Solicitor-General,  1440 The  intention  of 

the  Judicature  Act,  by  substituting  oral  for  written  pleadings  not  carried  out  to  the  extent 

anticipated,  144a Pleadings  are  fuller  in  the  outer  house  than  in  the  inner  house, 

and  causes,  1443-1445 Judges  do  not  study  their  cases  to  an  extent  which  makes 

them  indifferent  to  the  arguments  of  counsel,  1445*1449 One  division  could  not  do 

the  business  satisfactorily,  1450 A  fewer  number  of  judges  than  four  would  not  be  a 

good  number  for  a  court  of  review,  1451 Fewer  than  five  lords  ordinary  would  not  be 

sufficient,  even  if  the  business  were  distributed,  1452-1454 ^To  what  extent  it  would 

be  advantageous  that  the  discussions  in  the  inner  house  should  be  longer,  1455*1476 

All  changes  in  the  mode  of  administering  justice,  though  they  may  eventually  produce 

good,  are  evils  at  the  time,  1477-1480 ^Arrears  before  ceilain  lords  ordinary  arise  from 
le  extent  of  business  being  such  that  they  cannot  overtake  it,  1483-1484. 

Advantage  of  the  preparation  of  records  remaining  with  the  lord  ordinary,  but  whose 

duties  will  be  lighter  as  counsel  get  more  expert,  1485-1498 There  is  no  business 

performed  by  the  inner  house  which  might  be  transferred  to  the  lord  ordinary,  1499-1503 
—Inconveniences  arising  from  the  absence  of  counsel,  but  which  is  an  evil  that  will 

cure  itself,  1504-1509 Objections  to  a  division  of  the  bar,  1508-1513 Number  of 

courts  sitting  iit  the  same  time,  and   extent  to  which  the  same  counsel  may  be  wanted 

before  all,  1514-1520— Examination  upon  senior  and  junior  counsel,  and  the  number 
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M'Neill,  Duncan.    (Analysis  of  bis  Evidence.)— <oiiltniiei» 

of  connsel  allowed  to  speak  in  one  cause,  1521-1530— —Examination  npon  the  ordering 
of  cases ;  extent  to  which  done ;  it  ou^ht  only  to  be  done  in  intricate  cases ;  different  de- 
scription of  circumstances  under  which  they  may  be  ordered,  1531-1553 It  is  diffi- 
cult to  mention  any  part  of  the  pleadings  that  may  not  lead  to  controversy ;  and  where 
that  is  the  case,  they  should  not  be  decided  upon  by  any  person  bat  the  judge,  1554- 
1558. 

Examination  as  to  what  the  record  should  contain  as  regards  statements  of  law  and 

facts,  1559-1571 Opinion  in  favour  of  parties  having  the  choice  of  lord  ordinary,  and 

against  the  distribution  of  business  among  them,  1572-1578 There  are  advantages 

and  disadvantages  attending  lord  ordinary's  notes,  1579-1582 Opinion  that  a  judge 

cannot  know  too  much  of  a  case  judicially;  a  suitor  would  be  better  pleased  with  an 
advocate's  speech  to  a  judge  who  did  not  know  the  facts,  than  to  one  who  did,  1583- 

1588 In  some  cases  the  grounds  of  judgments  are  not  stated  sufficiently  at  lengUi, 

but  the  evil  is  in  a  great  degree  cured,  1589-1592 It  would  not  tend  to  the  despatch 

of  business  or  diminution  of  labour,  if  witnesses  were  examined  viva  voce  in  court; 
further  evidence  upon  vivd  voce  examinations,  and  by  means  of  depositions,  1593-1602 
—Examination  of  witnesseb  before  the  sheriff's  court;  cases  from  thence  may  be 
appealed  to  the  Court  of  Session ;  evidence  sometimes  taken  in  writing,  in  order  to  avoid 
j  ury  trial,  1 603- 1 605. 

Practice  of  jury  trial  before  sheriffii  on  assessing  damages  for  canals,  railroads,  &c. 
under  special  statutes,  1606-1610— Opinion  against  sheriffs  trying  causes  by  jury 

trial,  1611 Jury  trial  has  not  succeeded  as  well  as  wished  in  civil  cases,  1614 No 

dislike  to  jury  trials  in  criminal  cases,  1615, 1616 The  district  around  Perth  contains 

as  large  a  number  of  well-informed  inhabitants  as  any  other  rural  district  of  Scotland, 

1617,  1618 Grounds  against  civil  causes  being  tried  by  sheriffs  with  the  aid  of  a  jury, 

1619,  1620- Judges  are  appointed  from  among  the  sheriffs  and  the  bar,  1621,  1622 

-^ ^The  forms  of  trying  criminal  and  civil  cases  with  the  aid  of  a  jury,  in  Scotland,  are 

materially  different,  1623,  1624 Effect  of  increased  sittings  in  reducing  the  arrears  of 

the  lords  ordinary,  and  increasipe  those  of  the  inner  house,  1626-1629 ^The  number 

of  judges  ought  not  to  be  diminished,  but  they  might  get  through  more  causes,  1630 

Considerable  time  taken  up  when  the  opinion  of  the  whole  court  is  taken  on  a  question  of 
.importance,  1631-1636 — —Nature  of  cases  that  have  left  the  Court  of  Session  of  late 
years,  1637-1641. 

lUacqueen,  Hugh.    Reference  to  his  report  before  the  Law  Commission  relative  to  the  divi- 
sions' sittings  on  alternate  days.  Miller,  2406. 

Maritime  Causes.    They  have  been  transferred  from  the  Court  of  Admiralty  tol  ocal  courts 
by  Act  of  Parliament,  Miller,  2243. 

Mdrriages.    In  cases  involving  the  validity  of  marriage  the  necessity  for  reading  the  papers 
would  remain  with  the  judge,  Siodart,  1863* 

Mercantile  Cases.    Mercantile  and  commercial  cases  have  increased  in  the  Court  of  Session 
of  late  years,  Thomson,  264. 

Mercantile  Law.    A  ereat part  of  the  law  with  regard  to  mercantile  matters  in  Scotland  is 
borrowed  from  the  law  of  England,  Mi/Zer^  2331-2350. 

Miller,  William.    (Analysis  of  his  Evidence.)  Solicitor  before  the  Supreme  Courts,  having 

a  thorough  acquaintance  with  the  business  since  1817,  2125-2127 In  the  outer  house 

there  is  sufficient  business  for  five  judges,  2129 One  inner  division  would  be  compe- 
tent to  do  the  business  in  the  manner  in  which  it  is  done  at  present,  and  to  bestow  more 
attention  on  it,  2130-2132— —In  the  absence  of  a  sufficient  number  of  judges  a  lord 
ordinary  is  called  in,  2134 Cases  of  interest  or  relationship  in  which  judges  are  dis- 
qualified from  sitting,  2135-2142 Opinion  in  favour  of  one  inner  house  consisting  of 

four  judges,  and  that  the  delay  of  business  arising  from  the  absence  of  judges  is  not  of  fre- 
quent occurrence,  2133,  2134.  2143-2162 In  which  case  it  would  be  necessary  that 

the  sittings  should  be  prolonged  daily  to  five  or  six  hours,  2163-2167. 

Opinion  in  favour  of  judges  not  reading  the  records  till  after  hearing  the  arguments  of 

counsel,  2168-2178 There  are  great  arrears  before  some  of  the  lords  ordinary,  but 

there  is  great  satisfaction  when  their  judgments  are  obtained,  and  the  arrears  arenottheir 

fault,  2179-2183 Disadvantages  arising  in  debates  before  the  lords  ordinary  from  the 

absence  of  counsel  at  other  bars,  2183-2191 Great  importance  of  a  proper  selection 

of  counsel  in  the  fiif^t  instance  ;  a  greater  demand  tor  well-employed  counsel  would  insure 

its  own  supply, -2 192-2 196 deduction  of  the  court  would  be  more  advantageous  than 

confining  the  connsel  to  one  court,  2197-2201. 

The  tvro  inner  houses  are  more  likely  to  produce  conflicting  than  unanimous  judg- 
menis,  and  the  more  causes  a  court  tries,  the  greater  will  be  its  experience,  2202-2-214 
•—— Delays  in  the  hearing  of  causes  before  Lords  Moncrieff  and  Jeffrey  arising  from  the 

absence  of  counsel,  S21&-2219 Number  of  well-employed  counsei/2220 Number 
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Miller,  WiUiam.    (Analysis  of  his  Evidence.) — continued. 

of  leatding  counsel,  2221-^223 Manner  in  which  the  alteration  of  the  practice  in  1825 

has  caused  a  monopoly  of  the  talents  of  the  bar,  2224-2225 ^Junior  lord  ordinary 

should  prepare  causes  and  dispose  of  the  routine  business,  or  it  might  be  done  at  chambers, 

2228-2232.  2353 One-half  of  the  causes  heard  before  the  lords  ordinary  are  finally 

decided  by  them,  and  the  proportion  is  increasing,  2236 Number  decided  in  the 

sheriffs'  court,  2237 Decrease  in  the  business  in  the  Court  of  Session,  and  causes, 

2241-2242 Dissatisfaction  with  regard  to  the  Court  of  Session;  causes  thereof;  it  is 

increasing,  2248-2256. 

Causes  of  the  great  confidence  in  the  judgments  of  the  House  of  Lords,  2257-2260 

Lords  ordinary  are  not  chosen  from  caprice,  but  from  the  legal  advisers'  estimate  of 

their. abilities  and  care  in  the  disposal  of  causes,  2262-2266 The  public  and  the  pro- 
fession are  satisfied  with  the  way  in  which  the  system  of  vivd  voce  pleading  before   the 

lord  ordinary  has  been  worked^  2267-2268 The  dissatisfaction  arises  from  the  delay 

and  expense  in  the  preparation  of  causes,  22C9-2272 Period  which  routine  business 

occupies  in  the  inner  house,  2273-2277 That  vivd  voce  discussion  has  not  been  suf- 
ficiently carried  into  effect  in  the  inner  house  is  the  opinion  of  the  public,  both  branches 

of  the  profession  and  the  bar,  particularly  the  junior  department,  2278-2292 Whether 

one  court  sitting  five  or  six  hours,  and  putting  out  double  the  number  of  causes,  would  be 
able  to  devote  more  time  to  vivd  voce  hearing,  2293-2295. 

Opinion  that  there  is  more  delay  now  than  there  was  prior  to  1 825,  from  the  com- 
mencement of  the  suit  to  obtaining  the  judgment  of  the  lord  ordinary,  2229-2308 

The  opinion  in  favour  of  one  inner  house  with  four  judges  being  sufficient,  is  founded  on 
the  length  of  time  of  public  sitting  of  each  division  ;  the  time  that  should  t)e  occupied 
by  eacli  judge  in  reading  records,  studying  cases,  and  writing  out  opinions,  must  depend 

upon  the  importance  of  each  case,  2309-2344 ^The  bar  and  profession  were  on  the 

increase,  but  have  had  a  check,  2345-2349 Fewer  tribunals  sitting,  and  those  not  to 

admit  of  counsel  leaving  the  bar  during  a  debate,  might  prevent  the  inconvenience 
arising  from  the  absence  of  counsel,  the  decrease  of  business  m  the  outer  house  bein^ 

made  up  by  increase  in  the  inner  house,  and  increase  of  fees,  2357-2363 Impatience 

of  judges  in  hearing  arguments  of  counsel,  partly  arising  from  previous  reading  of  the 

record  ;  necessity  for  discretion  in  counsel,  2364-2376 Extent  of  jurisdiction  of  the 

sheriff's  court,  2384-2387. 

One  jud^e  attending  to  the  preparation  of  causes  and  contested  motions  is  better  than 

a  court  of  four  for  wat  purpose  would  be,  2390-2396 Objection  to  a  proposal  for 

having  three  courts  sitting  on  alternate  days,  and  to  four  judges  for  the  preparation  of 

causes,  2399-2406 Suggestion  of  a  witness  before  the  Law  Commission  for  each  of 

the  inner  houses  to  sit  on  idtemate  days,  2406 Another  suggestion  for  the  outer  house 

and  iuner  divisions  sitting  on  alternate  days,  2407,  2408 -The  present  amount  of 

business  does  not  require  the  vacations  to  be  shortened,  2409-2411 Want  of  uni- 
formity in  judgments  from  there  being  two  houses,  241 2-*24i  4 ^The  business  of  the 

courts  might  be  advanced  by  something  being  done  in  vacation,  2417, 2418* 

Moncrieff,  Lord.    See  Counse/,  4* 

Motion  Roll  and  Motions.  Time  occupied  by  the  court  in.  Rep.  v. Observations  thereon, 

'  Mr.Wallace^s  proposed  Report^  Proc*  in  Com.  p.  xv.—— Manner  in  which  the  motion 
roll  before  the  lord  ordinary  might  be  disposed  of  by  the  clerk  and  agents,  without  the 
intervention  of  judge  or  counsel,  except  in  cases  of  disagreement,  Alexander,  449-473 ; 

Stodartj  1770,  1771 Extract  from  the  evidence  of  Patrick  Shaw  to  the  same  effect, 

Evid.  j>.  77,  ques.  966,  App.  p.  244 Reference  10  Mr.  Fisher's  evidence  before  the  Law 

Commission,  on  the  delay  arising  by  the  lord  ordinary's  having  to  call  over  his  motion  roll, 

JfiWer,  2187 Relieving  the  judges  from  motions  of  course  would  cause  a  great  saving  of 

time,  Waddell,  662-666;  Darling,  954.  960,961.  974,975.  980-988.  1091;  Hunter, 
1954 Suggestions  by  Mr.  G.  J.  Bell  to  the  Law  Commission  for  transferring  unop- 
posed motions  to  the  clerk,  Miller,  2184 Objections  to  motions  of  course  being  dis- 
posed of  in  the  office,  and  not  brought  before  a  judge,  Dean  of  Faculty,  1350-1360- 

State  of  the  motion  roll  as  called  by  each  of  the  lords  ordinary  on  the  first  day  of  the 
week  of  his  being  out,  App.  p.  247. 

See  also  Acts  of  Sederunt,  2.    Inner  House,  4.     Routine  Business. 

MuUiple-poiifding.  In  processes  of,  of  a  very  complicated  nature,  the  agent  is  better 
informed  of  the  circumstances  than  counsel,  Alexander,  462* 

N. 

^eu)  Applications.  They  are  entered  in  the  single  bill  roll  in  the  first  instance  j  the  inner 
house  should  be  relieved  from  the  duty  with  regard  to.  Hunter,  1954. 

JN'ew  Trials.  There  is  nothing  in  the  Court  of  Justiciary  in  the  nature  of  applications  for 
new  trials  in  the  same  manner  as  exists  in  the  English  law  in  cases  of  misdemeanors^ 
Lord  Advocate,  72. 
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o. 

Oral  Pleading.    See  Parok  Argwmtnt. 

Outer  House,  CJourt  of  Session.    Its  constitution  fonnerly  and  at  present.  Lord  Advocate^ 

y«io Course  of  proceeding  in  an  action  in  the  outer  house,  Alexander,  396-398 

Stages  of  an  ordinary  action  in  the  Court  of  Session  till  the  decision  of  the  lord  ordinary 

is  obtained,  App.p.  043 Table  showing  the  arrears  of  business  in  the  Court  of  Session 

on  1st  January  1832-1840,  being  causes  in  the  outer  house  ready  for  debate  but  not  heard, 
and  cases  at  Avisandum,  made  up  from  annual  returns  to  Parliament,  Darling,  1161  ; 

App.  p.  242 Tabular  view  of  the  business  before  the  lords  ordinary  during  the  winter 

session  1839-1840,  Jpp.p.  247. 

See  also  Avisandum.  Condtsceftdence.  Defences.  Hearing  in  Presence.  Lords  Ordi- 
nary,  2. 4.  &  Parole  Argument,  4.  Preparation  of  Causes.  Representation.  Rolls 
of  Causes.  Session,  Court  of  2.  Sittwgs  of  the  Courts,  i-  nritten  or  printed 
Arguments  or  Cases. 

P. 

Parliamentary  Qualification.    See  Qualification  (f  Voters. 

Parole  Argument  : 

1.  Extent  of,  previous  to  the  Judicature  Act. 

2.  How  far  the  Act  has  been  complied  with. 

3.  Necessity  for  a  greater  length  of  hearing  in  the  Inner  House. 

4.  Comparison  with  hearings  in  the  Outer  House. 

5.  Extent  to  which  Counsel  are  or  can  be  heard. 

1.  Extent  of,  previous  to  the  Judicature  Act. 

Detailsof  the  evils  resulting  from  written  or  printed  pleadings;  advanta^s  of  parole 
pleading  introduced  by  6  Geo.  4,  c.  120,  and  necessity  for  its  further  extension,  Rep.  iv.; 

Lord  Advocate,  14-20 Whether  the  change  from  written  to  oral  pleadings  could  have 

taken  place  without  an  Act  of  Parliament,  Ihomson,  330,  331 Additional  statements 

were  sometimes  made  to  the  inner  house,  but  they  were  considered  to  have  little  effect, 
it  being  supposed  that  the  judges  had  previously  made  up  their  minds  upon  the  written 
evidence,  Rep.  vii. ;   Lord  Advocate,  10,  19;  liean  of  Faculty,  1266. 

2.  How  far  the  Jet  has  been  complied  with. 

How  far  the  Act  6  Geo.  4,  c.  120,  substituted  oral  pleading  for  written  arguments.  Sir 

William  Rae,  144 Tlie  Act  of  1825,  as  regards  parole  pleading,  has  not  been  carried 

out  as  far  as  was  intended.  Rep.  vi. ;  Lord  Advocate,  31 ;  Thomson,  192,  193 ;  M'Neill, 

1442  ;  G.  J.  Bell,  2590;  Solicitor-General  of  Scotlartd,  2811-2813 Within  the  last 

five  or  six  years  oral  argument  has  been  earned  to  the  extent  wished  for  under  the  Act, 

Dean  of  Faculty,  1264,  1265 That  viv&  voce  discussion  has  not  been  sufficiently 

carried  into  effect  in  the  inner  house  is  the  opinion  of  the  public,  both  branches  of  the 
profession,  and  the  bar,  particularly  the  junior  department.  Miller,  2278-2292  ;  Hunter, 

2035 From  the  short  manner  in  which  arguments  are  conducted,  the  public,  nor  even 

professional  men  who  are  not  in  the  cause,  cannot  in  many  cases  understand  the  point  the 

court  has  to  decide,  R.   Bell,  2481-2485 Proportion  of  cases  so  circumstanced, 

R.  Bell,  2503-2509 As  the  old  judges  are  replaced,  the  evil  will  work  its  own  cure. 

Sir  William  Rae,  157,  158;  Thomson,  197;  Waddell,  754^756;    JJ.  Bell,  2448-2450 

Opinion  that  the  appointment  of  new  judges  in  the  inner  house  would  not  of  itself 

be  sufficient  to  improve  the  system  of  hearing  causes  therein,  Alexander^  489,  490. 

8.  Necessity  for  greater  length  of  hearing  in  the  Inner  House. 

A  ^eater  length  of  time  in  hearing  would  give  greater  satisfaction  to  the  profession 

and  tne  public,  and  remove  certain  imputations  from  the  judges.  Lord  Advocate,  130; 

TAoiwsow,  214,  215.  303-307-  317-320;  Alexander,  534-551;  Waddell,  656,657.^54- 

756;  McNeill,  1455-1476;    Stodart,  1795-1803;   Solicitor' General  of  Scotland,  aSii- 

2813 It  would  correct  anjr  misapprehension  of  the  iudges,  Waddell,  656,657 It 

is  very  essential  for  the  administration  of  justice  in  Scotland,  and  its  due  character,  that 
full  viva  voce  discussion  should  be  introduced,  G.  J.  Bell,  2596-2601.  \ 

4.  Comparison  with  hearings  in  the  Outer  House. 
Satisfaction  at  the  fullness  of  the  debates  before  the  lord  ordinarv^  Rep.  v. ;  Lord 
Advocate,  32;    Dean  of  Faculty,    1333;    Stodart,   1795-1803;    Miller,  2267-2268; 

R.   Bell,   2433,   2434 Objections   to   its   being  conducted   at  intervals,    Dean  of 

Faculty,  1333;  Stodart,  1769 Suggestions  by  Mr.  G.  G.  Bell  before  the  Law  Con- 
mission  for  shortening  the  discussions  o^  counsel  before  the  outer  house,  Miller,  2184 

Cause  of  there  npt  having  been  the  same  fullness  of  discussion  in  the  inner  house  tht 
has  taken  place  in  the  outer  house,  Rep.Y.;  Lord  Advocate,  ^2-^^;  Alexander,  ^2i; 

McNeill,  1443-1445;  12. -Be//,  2437-2443 Comparative  time  the  debates  ofcounsl 

last  in  the  outer  house  and  in  the  inner  house,  A/exaWer,  415-418 If  cases  wer 

opened  by  counsel  in  the  inner  house  as  fully  as  they  are  in  the  outer  house,  the  presen 
dissatisfaction  would  entirely  disappear,   G.  J.  Bell,  2588-2590— -^ There  is  greatei 
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Report^  1840 — continued. 

Parole  Argument: — 4*  Compariaon  with  hearings  in  the  Outer  Haute — continued. 

propriety  and  necessity  for  an  argument  in  the  inner  house  than  in  the  outer  hoose^ 

Alexander,  421 Necessity  for  as  full  vivd  voce  pleading  in  the  inner  house  as  there  is 

in  the  outer  house  and  before  the  House  of  Lords^  Solicitor^General  of  Scotland,  2804, 

2805 ^As  long  a  discussion  is  not  wanted  in  the  inner  as  the  outer  house,  but  great 

improyement  has  taken  place  therein  since  1833,  i2q>.  viii«;  Dean  of  Faculty,  1834* 

5.  Extent  to  which  Counsel  are  or  can  he  heard. 
'  Every  counsel  of  eminence  at  the  bar,  and  entitled  to  weight,  can,  by  his  statement 
that  the  case  is  one  of  extreme  importance  and  di£5culty,  command  a  full  hearing,  Lord 

Advocate,  44 At  present  the  case  is  opened  to  any  extent  the  counsel  choose,  Dean 

of  Faculty,  1266 ^Extent  to  which  counsel  are  and  should  be  heard,  Waddell,  843-851 

Want  of  a  satisfactory  hearing  may  in  some  cases  be  attributable  to  the  tediousness 

of  counsel;  number  of  counsel  usually  heard.  Lard  Advocate,  112-114;  Thofouon,  192, 

193;  Darling,  1146-1151- The  pleadings  of  counsel  in  the  inner  house  may  get  to 

greater  lengths,  but  whether  that  will  be  advantageous  is  problematical.  Dean  of  Faculty, 
1648,  1649. 

See  also  Counsel.    Hearing  in  Presence.     Inner  House,  5.   Judges  of  the  Irwer  House, 
IV.,  4. 6.     Session,  Court  of  •  Sittings  of  the  Courts,  2. 

Permanent  Lords  Ordinary.    See  Lords  Ordinary,  1. 

Personal  Diligence^    See  Diligence*    Process.    Inhibition  and  Arrestment. 

Perth,  County  of.    Is  one  of  the  most  extensive  Jurisdictions  any  sheriff  possesses  in 

Scotland,  McNeill,  1482 ^The  district  around  Perth  contains  as  large  a  number  of 

well-informed  inhabitants  as  any  other  rural  district  of  Scotland,  M^NeiS,  1617,  i6i8. 

Petitions  to  the  Inner  House.  After  judgment  by  the  lord  ordinary,  parties  might  formerly 
have  gone  on  petitioning  the  inner  house  till  the  judges  had  pronounced  two  consecutive 

judgments  agreeing,  Lord  Advocate,  18,  19 Which  practice  has  been  very  properly 

done  away  with  by  Act  6  G^.  4,  c.  120,  ib.- — ^The  inner  house  possess  original  juris- 
diction with  regard  to,  Waddell,  625. 
See  also  Reclaiming  Petitions. 

Pleadings.  See  Ads  of  Sederunt.  Condescendence.  Defences^  Facts.  Judicature  Act. 
Litigation.  Lords  Ordinary.  Parole  Argument.  Points  of  Form.  Preparation  of 
Causes.  Printing  Proceedings.   Record.   Representations.  Summons.    Written  Arguments. 

Pleas  of  Guilty.    The  number  of  pleas  of  guilty  are  not  very  numerous.  Lord  Advocate,  70 

Increase  in  the  number  of  those  who  plead  guilty,  Solicitor^General  of  Scotland, 

2895,  2896. 
See  also  Capital  Punishment* 

Poindings.     See  Inhibition  and  Arrestment. 

Points  of  Form.  Number  of  questions  that  have  arisen  since  1825  on  points  of  form ;  sup- 
posed expense  of  each  ;  totsu  amount  and  evils  of  its  falling  on  suitors;  Darling,  1034— 
1042;  Dean  of  Faculty,  1652  ;  Solicitor-General  of  ScotlaM,  2856,  2857 The  settle- 
ment of  certam  points  under  the  Judicature  Act  may  relieve  the  business  of  the  courts, 

but  new  points  are  constantly  arising  on  late  Acts  of  Parliament,  Darling,  1039 '^^^ 

new  system  of  1825  gave  rise  to  much  litigation  relative  to,  but  which  evil  will  in  time 

correct  itself.  Dean  of  Faculty 9  1259.  1652  ;  Hunter,  2043,  2044;  G.  J.  Bell,  2733 

Manner  in  which  they  have  led  to  a  decrease  in  the  business  of  the  Court  of  Session, 

Stodart,  1670 It  would  be  a  saving  of  time  if  the  judges  were  relieved  from  such 

innumerable  questions  thereon,  G.  J.  Bell,  2739 ^The- court  has  not  suggested  to  Par- 
liament any  proposal  for  doing  away  with  doubtful  points,  SoUcitor^General  of  Scotland, 
2852-2854. 

See  also  Inhibition  and  Arrestment.     Suitors. 

Points  of  Law.    If  the  opinion  of  the  whole  of  the  judges  could  be  taken  upon  abstract 
points  of  law,  it  would  be  advantageous,  Hunter,  2116,  211  **. 
See  also  Reserved  Points.    Suitors. 

Preparation  of  Cavses: 

1.  Generally,  and  delay  and  expense  therein. 

2.  Manner  in  which  attended  to  by  the  Lords  Ordinary. 

3.  Opinions  for  and  against  relieving  them  from  the  duty. 

1.  Generally,  and  delay  and  expense  therein. 
The  preliminary  preparation  has  always  been  the  course  of  law  in  Scotland,  which 
system  existed  before  1808,  and  nothing  could  be  satisfactorily  substituted  for.  Hep.  iii. 

Lord  Advocate,  75-77 Observations  thereon,  Mr.  Wallace's  proposed  Report,  Proc. 

0.45.  N  N  4  «» 
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Preparation  of  Causes:—!.  Gmeralfy,  amd  delof  amd  expemse  lAcreni— contmoed. 

im  Com.  p.  xr. No  change  has  been  made  in  the  last  40  yean  interferine  with  pre- 

paration  being  left  to  a  single  jodge,  JZ».  iii. Object  of  the  Jndicatore  Act  in  bald- 
ing parties  down  to  their  statements  ot  facts.  Rep.  ir. Saperintoidence  of,  should 

not  be  withdrawn  from  the  jodge.  Rep.  w. Extract  from  page  39  of  first  Report  frooa 

Law  Commissionerfy  Scotland,  App.  p.  343 Great  improvements  may  be  made  in  the 

mode  of  making  op  the  records,  bat  which  will  not  lighten  the  duties  of  the  lord  ordi- 
nary. Dean  qfr'aculiy,  14299  1430.  1647 Reference  to  the  eridence  given  in  18^ 

as  to  the  preparation  of  records,  similar  opinions  being  still  retained,  Deam  of  Faemliy, 

1433'1435 Reference  to  the  evidence  of  Mr.  Fisher  before  the  Law  Commission  qq 

the  delay  in  the  preparation  of  the  case,  occasioned  by  the  nameroos  divinons  of  the 

condescendence  ana  answers,  3Hller,  2187 DissatisfiEu^tion  arises  from  the  delay  and 

expense  in  the  preparation  of  causes.  Miller,  2369--2272 Complaints  are  made  abont 

the  mode  of  prepving  causes  before  the  lords  ordinary,  R.  Bell,  2456. 

Defect  in  the  preparation  of  causes  partly  attributable  to  the  strictness  of  the  Jodica* 

tore  Act,  O.  J.  Bell,  2629-2633 Objection  to  the  frequent  revisal  of  condescendence 

and  answers;  it  should  be  imperative  to  close  the  record,  according  to  the  judgment  of 

the  person  appointed  to  supenntend  it,  G.  J.  Bell,  2728--2730 fudges  ought  to  have 

the  power  or  compelling  the  closing  the  record,  O.  J.  All,  2778-2781 — -Causes  of 
complaint  with  regard   to,   are  griulually  diminishing,    Sotidtor^emeral  of  Seatlamdt 

^793 Condescendence  and  answers  are  prepared  sometimes  partly  with  a  view  to  a 

fuller  hearing  in  the  inner  house,  and  sometimes  to  avoid  getting  mto  the  jury  covrt,. 
Sduitor-Gateral  of  Scotland,  ^S^Sy  2826. 

2.  Manner  in  which  attended  toby  the  Lords  Ordinary. 

Mode  in  which  the  summons,  defence,  condescendence  and  other  pleadings  come  be- 
fore the  lord  ordinary  for  preparation.  Sir  William  Rae,  168-170^— Extent  to  which 
the  superintendence  of  the  preparation  of  records  takes  place  in  court.  Dean  (^Faculty, 

1436,  1437 Necessity  for  a  general  rule  that  every  case  should  be  taken  before  the 

lord  ordinary  to  prepare,  which  would  save  time  in  the  inner  house,  Stodart,  1719 

It  would  accelerate  this  branch  of  the  business  if  it  were  devolved  upon  one  judge, 

Stodart,  1771 Opinion  in  favour  of  the  preparation  of  causes  by  one  lord  ordinary; 

an  additional  one,  if  necessary,  until  that  work  can  be  satisfactorily  done  by  the  parties 

and  their  counsel.  Hunter,  2054-2058 One  judge  attending  to  the  [reparation  of 

causes  and  contested  motions  is  better  than  a  court  of  four  for  that  purpose  would  be, 

Miller,  2390-^396.  2404 Junior  lord  ordinary  should  prepare  cases.  Miller,  2228 

Advantage  of  the  preparation  of  records  remaining  with  the  lord  ordinary,  but 

whose  duties  will  be  lighter  as  coimsel  get  more  expert,  McNeill,  1485-1498. 

8.  Opinions  for  and  against  relieving  them  from  the  duty. 

Relieving  the  judges  from,  and  leaving  it  with  counsel  and  agents,  would  cause  a  great 
saving  of  time.  Darling,  954.  960,  961.  974,  975.  980-988;  Munter,  2080— It  would 

have  a  considerable  effect  in  diminishing  the  expense,  Darling,  1091 Business  might 

proceed  in  vacation,  Darling,  1142-1150 Objection  to  an  officer  to  superintend  the 

preparation  of  records,  that  business  being  taken  away  from  the  lords  ordinary,  Deam  of 

Taculty,  1432 Preparation  of  records  should  be  put  into  the  hands  of  a  person  to  act 

according  to  strict  rules,  and  report  to  the  judge,  G.  J.  Bell,  2679--2683. 

See  also  Condescendence,    Defences.    Lords  Ordinary.     Record.    Summons^ 

Printing  Proceedings.  Objections  to  the  expense  of  printing  proceedings  in  the  first 
instance,  which  are  only  wanted  in  the  event  of  going  before  the  inner  house.  Darling^ 
1109-1127  ;  6.  J.  Bell,  2587. 

See  also  Chancery,  Court  of.     Written  or  Printed  Argumentt  or  '*  Cases.^^ 

Proceedings  in  Cases.  In  what  manner  they  are  authenticated  by  the  clerks  of  the  court* 
kept  by  the  officers  of  the  court,  and  sent  up  to  the  House  of  Lords  in  cases  of  appeal.  Lord 
Advocate,  30. 

Profession.  Causes  of  dissatisfaction  of  the  legal  profession  fof  Glasgowy  Aberdeen, 
Dundee,  Perth  and  Paisley,  and  extent  to  which  removed,  Waddell,  743.  761-764. 

Professional  Men.  Questions  upon  the  evidence  of  professional  men,  who  may  be  examined 
before  the  committee,  Waddell,  744-748. 

Proofs  upon  Commission.  Arranj^ements  in  the  Court  of  Session  that  there  should  be  no 
appeal  to  the  House  of  Lords  in  certain  cases  where  there  were  proofs  taken  upon  com- 
mission, Lord  Advocate,  11 To  whom  commissions  for  the  discovery  of  writings  are 

now  granted  ;  objections  to  the  system  and  improvements  suggested,  Alexander,  427-434 

Expense  of  taking  proofs  by  commission  was  not  all  pi^id  at  one  time  as  injury 

casesy  but  the  proceeding  was  more  dilatory  and  the  court  more  occupied.  Darling, 

1131-1139- 
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Report,  1840 — continued. 

Public  Opinion.  The  observationg  and  remarics  made  in  public  quarters  upon  the  manner 
in  which  business  is  done  in  the  Court  of  Session  has  tended  to  create  dissathrfactiony 
Dean  of  Faculty y  1652— —«Ad  vantages  that  tiie  court  should  to  a  certain  extent  be  open  to 
public  opinion,  Ittoduri,  1833-1836. 

Q. 

Qualification  of  Voters.  The  business  relative  to  Parliamentary  qualification  is  lost  to  the 
court  since  the  Reform  Act,  but  it  never  made  any  great  figure  in  the  mass  of  business, 
Thomson,  266-271. 

IL 

Jtae,  the  Ri^ht  honourable  Sir  Williamy  Bart.»  m.p.  (Analysis  of  his  Evidence.)  Was  lord 
advocate  m  1825,  when  the  Act  passed  which  chaujged  the  mode  of  hearing  and  decid- 
ing cases,  142 Particulars  relative  to  the  Commission  in  1823,  founded  on  Act  of  Par- 
liament 4  Geo.  4,  c.  45,  for  inquiring  into  the  Scotch  Judicature;  its  report  in  1824,  on 
which  was  founded  Act  6  Geo.  4^  c  120 ;  effects  of  that  Act,  143 How  far  it  substi- 
tuted oral   pleadings  for  written   arguments,  144 Complaint  of   the   judges   not 

relying  on  mv&  voce  pleadings,  does  not  exist  to  the  extent  it  formerly  did,  or  to  the 

extent  stated  in  the  evidence  of  the  Lord  Advocate,  14/y Written  arflfuments  are  not 

ordered  more  frequently  than  is  necessary,  considering  the  importance  and  difficulty  of 

the  particular  cases,  146 The  change  introduced  in  1825  ^^  given  satisfaction  to  the 

bar  and  to  the  public,  147 No  material  reduction  has  taken  place  in  the  business 

before  the  Court  of  Session^  particularly  as  regards  the  important  business  in  conse- 
quence of  the  change  of  1825,  148. 

Reduction  has  not  taken  place  sufficiently  to  justify  a  reduction  in  the  number  of 

judges,  149 Impracticable  to  reduce  the  number  of  divisions,  150 Or  the  number 

of  judges  in  either  or  each  of  the  divisions,  151 Inexpedient  to  reduce  the  number 

of  lords  ordinary,  152 Parties  should  have  the  choice  of  the  lord  ordinary;  doubts 

whether  they  should  also  choose  their  own  division,  153 How  far  that  part  of  the 

statute  which  relates  to  the  making  up  of  records,  condescendences  and  answers  has  led 

to  a  miilti plication  of  proceedings  and  great  expense  not  anticipated,  154 The  statute 

was  peremptory  in  fixing  the  document  which  was  to  form  the  record,  but  allowed  the 

court  to  make  necessary  acts  of  sederunt,  in  order  to  carry  the  Act  into  effect,  155 

Cause  of  consenting  to  the  reduction  in  the  number  of  lords  ordinary  in  1830,  156 

Any  evils  resulting  from  want  of  extension  of  viva  voce  pleadings,  will  cure  themselves 
eventually,  particularly  as  new  judges  come  to  be  appointed,  157, 158. 

Increase  in  the  business  before  the  High  Court  of  Justiciary,  particularly  as  regards 

the  higher  descriptions  of  crime,  159',  160 Although  the  returns  to  Parliament  show 

a  decrease  in  the  number  of  causes,  that  is  no  proof  that  the  business  of  the  court  has  in 
reality  diminished,  161-165 There  is  no  necessity,  at  present,  for  reducing  the  vaca- 
tions, but  it  is  a  remedy  sanctioned  by  the  present  statute,  if  the  arrear  of  causes  demands 
it,  166,  167 Mode  in  which  the  summons,  defence,  condescendence  and  other  plead- 
ings come  before  the  lord  ordinary  for  preparation,  168-170 If  the  business  before 

lords  ordinary  were  equally  distributed,  the  same  amount  of  arrears  would  not  be  expected 
10  accrue ;  but  a  forced  distribution  would  do  away  with  the  privilege  of  choice,  which 
is  highly  valued  by  the  suitors,  171-177. 

Rae,  Sir  William.  Motion  for  amending  report  presented  by  the  chairman  ;  amendment 
proposed  and  carried,  Proc.  in  Com.  p.  xii. 

Ranking  and  Sale.  In  what  manner  the  inner  house  should  be  relieved  from  proceedings  in 
processes  of  ranking  and  sale,  and  incidental  applications  arising  therein,  Hunter, 
1964- 

Reading  of  Record  and  Cases.    See  Judges  of  the  Inner  House,  iv.  2,  3,  4, 

Real  Property.    Court  of  Session  has  exclusive  jurisdiction  over,  Rep.  iii. 
See  also  Slteriff  Courts,  1 . 

Reclaiming  Notes.    Examination  upon  the  return  of  the  number  of  reclaiming  notes  from 

the  lord   ordinary,   1835-1839,  Thomson,  2j6 Nature  thereof,  and  what  papers  are 

prefixed  to  them,  Alexander,  403— -They  were  substituted  for  reclaiming  petitions  by 

the  J udicature  Act;  number  of,  1835-1839,  Dar/«wg,  996 They  are  entered  in  the 

single  bill  roll  in  the  first  instance;  manner  in  which  the  inner  house  might  be  relieved 
from  the  duty  with  regard  to.  Hunter,  1954. 

Reclaiming  Petitions.  Number  of,  against  the  judgments  of  the  lords  ordinary,  1822  and 
1823,  Darling,  99^-994- 

0.45.  O  O  Record. 
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Becord.  Under  Act  6  Geo.  4.9  c.  120,  where  parties  were  satisfied  that  the  sammons  and 
defences  contained  a  sufficient  statement  of  facts  and  of  the  law  on  which  they  relied, 
the  record  was  closed,  and  die  case  decided  by  the  lord  ordinary  and  the  inner  house. 

Rep.  iii. ;  Lard  Advocate,  18,  19 Observations  iipon  making  up  the  record ;  Mr.  WaU 

laceU  proposed  Report ;  Proc.  in  Cam.  p.  xv. Fixed  record  introduced  by  Act  6  Geo.  4, 

c.  120,  Sir  WUtiam  Rae,  143. 156;  Darling,  1205 Not  equally  well  adapted  to  all 

forms  of  suit.  Rep.  v. Examination  as  to  what  the  record  should  contain,  as  regards 

statements  of  law  and  facts,  M^NeiU,  1559-1571 Examination  upon  the  statements 

contained  therein,  and  the  analogy  to  chancery  proceedings.  Lord  Advocate,  63  ;  G.  J. 
Bell,  2651-2660— — Want  of  fulTnearing  has  made  the  records  argumentative,  R£p.  ix. 
-^—Objections  to  the  manner  in  which  they  are  made  up  with  a  view  of  producing  an 
impression  upon  the  judges  of  the  inner  house,  and  whicn  causes  it  to  contain  covert 
arguments  instead  of  pleas,  G.  J.  Bell,  2587. 

How  far  that  part  of  the  statute  which  relates  to  the  making  up  records,  condescen- 
dences and  answers  has  led  to  a  multiplication  of  proceedings  and  great  expense  not 
anticipated,  iSrr  William  Rae,  154 ^Tne  change  from  written  pleadings  to  parole  argu- 
ment, caused  by  the  Judicature  Act  of  1825,  has  caused  the  jpleadings  to  be  prepared 
with  more  care  than  formerly ;  the  rigidity  of  form  required  by  the  Act  objected  to, 
Thomson,  186-188 Reasons  why  the  record  and  other  papers  submitted  to  the  con- 
sideration of  the  inner  house  judges  aro  not  sufficient  to  enable  them  to  form  a  correct 
ppinion  of  the  merits  of  the  case,  Alexander,  408— —  It  is  the  same  in  the  inner  house  as 
the  outer  house,  with  the  exception  of  the  lord  ordinary's  note,  Jlexander,  418-420 
In  jury  cases  no  alteration  was  made  in  the  mode  of  preparing  the  record  from  its  intro- 
duction in  1815  to  1825,  and  then  a  very  great  alteration  was  made,  Waddell,  716. 724 

Irregularity  in  making  up  the  record  was  one   cause  assigned  in  1823  for  the 

increase  of  appeals  to  the  House  of  Lords,  Sir  WilUam  Rae,  143. 

See  also  Condescendence.    Lords  Ordinary.    Judges  of  the  Inner  House,  iv.  2,  3,  4. 
Defences.    Preparation  of  Causes.    Summons. 

Records,  Keeper  of.  Abolition  of  this  office  by  Act  1  8c  2  Vict.,  and  its  duties  transferred 
to  the  principal  extractor,  Darling,  1072.  1078.  1101-1108. 

Reduction  of  Judges.  See  Judges  of  the  Inner  House,  i.  Lords  Ordinary^  Session, 
Court  of 

Reform  Act.  It  has  caused  a  decrease  in  certain  cases  brought  before  the  Court  of  Session, 
Waddell,  654. 

See  also  Quali/icatioH  of  Voters. 

Removal  of  Counsel  and  Witnesses.    On  the  trial  of  criminal  cases  before  the  Justiciary 

Court  the  witnesses  are  removed  from  a  distance  to  Edinburgh,  Waddell,  813-815 

The  expense  of  carrying  counsel  to  a  distance  is  greater  than  conveying  witnesses  to 
Edinburgh,  Waddell,  820-822  ;  McNeill,  1619. 

Report  of  Committee  on  Supreme  Courts,  Scotland,  p.  i.-x.;  Proceedings  of  Committee,  p. 
xi^xxix.;  Mr.  Wallace's  mroposed  Report,  p.  xiv.-xxviii. ;  List  <^'  Witnesses,  xxx.; 
Minutes  of  Evidence,  i*238  ;  Appendix,  239-255. 

Reports  of  Cases.  Barristers  who  report  cases  obtain  the  record,  and  are  by  that  means  in  a 
similar  situation  to  the  court  itself,  12.  £e//,  2497-2501. 

Representation.  Nature  of  a  representation  in  the  outer  house,  Zor<2  Advocate,  15. 17— 
There  were  formerly  two  representations,  but  one  was  a  short  one,  and  refused  as  soon  as 
given  in.  Miller,  2303. 

Reserved  Points.    Reserving  points  is  not  in  accordance  with  the  practice  of  the  Scotch 

courts,  G.  J.  Bell,  2697,  ^^9^ '*  would  be  advantageous  if  the  lord  ordinary's  decision 

could  be  final,  subject  to  certain  points  reserved  for  the  consideration  ofthe  inner  house, 
G.  J.  Bell,  2699-2701. 

Revenue  Cases.  They  are  tried  in  the  Court  of  Exchequer  by  two  judges  of  the  Court  of 
Session,  Rep.  iii. ;  Waddell,  640. 

Reversal  of  Judgments.  Reversal  [of  decisions  firom  tlie  inner  chamber  on  appeals  to  the 
House  of  Lords  have  not  been  increased  of  late  years.  Lord  Advocate,  115. 

Review.    Extent  of  jurisdiction  of  review  of  the  Court  of  Session,  Lord  Advocate,  6. 

See  also  Inner  House,  2,3.        Judges  of  the  Inner  House,  I.        Lords  Ordinarfi,  ^. 
Small  Debt  Courts.  *^ 

Rolls  of  Causes.  Dissatisfaction  from  the  court  breaking  up  directly  they  have  disposed  of 
their  daily  roll,  whether  from  the  absence  of  counsel  or  otherwise,  Waddell,  691-094.—:— 

•       Why 
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Rolls  of  Cat««— continued. 
Why  it  would  not  be  advantageous  to  have  as  large  a  roll  in  the  inner  house  for  daily 

business  as  there  is  in. the  outer  house^  Thomson^  22Q.  ^^A Opinion  that  the  judges 

of  the  inner  house  might  put  out  more  cases  per  day  than  they  do.  Hunter,  2025- 
2028 — — One  or  two  more  causes  than  those  expected  to  be  got  tnrough  should  be  put 

out,  but  not  to  an  indefinite  number.  Hunter,  2029-2032 Roll  of  causes  for  the  day 

regulated  by  the  president  of  the  divisions.  Darling,  1012,  1013 If  a  sufficient  num- 
ber of  causes  were  put  out  to  occupy  the  court  six  hours  a  day,  and  the  quantity  of 
papers  to  be  read  were  not  to  exceed  tne  present  amount,  the  judges  would  not  do  more 

than  double  the  business.  Darling,  1014 The  number  of  causes  in  the  outer  house 

roll  per  day  is  not  limited,  so  that  delays  are  more  likely  to  arise  from  counsel  not  being 
prepared  than  from  their  absence  in  other  courts,  Thomson,  227.  235* 
See  also  Short  Roll    Single  Bill  Roll. 

Routine  Business.    Time  occupied  by  the  court  in,  Rep.  v. Relief  from,  would  be  better 

left  to  the  arrai^ement  of  the  court,  Rep.  ix. Observations  thereon,  JIfr.  Wallaces  pro- 

posed  Report,  rroc.  in  Com.  p.  xv. There  are  no  matters  of  routine  and  mere  form 

Eerformed  by  the  judges  or  the  inner  houses  which  might   be  performed  by  inferior 
ands;  very  short  time  the  routine  matters  take.  Dean  of  Faculty,  1417-1420.  1431. 

1642,  1643 ;  JiPNeill,  I SB^"^  55^ ^^  being  removed  from  the  inner  house  would  not 

save  15  minutes  a  day,  R.  Bell,  2537,  2538 Nature  of  the  routine  business  from 

which  the  Judges  might  be  relieved,  and  by  whom  it  should  be  transacted ;  saving  of  time 
that  would  result  from  such  a  plan;  Darling,  976;  Stodart,  1711-1726;  Hunter,  1953- 

1982.  2014-2017:  Miller,  2228-2232.  2353;  G.  J.  Btll,  2626.  2628 Period  it  takes 

up ;  it  increases  towards  the  end  of  the  session,  so  as  to  exclude  other  business ;  senior 
counsel  have  not  the  opportunity  of  seeing  its  extent ;  juniors  must  see  it,  but  not  to  the 
extent  the  agents  do ;  miller,  2238,  2239^  2273-2277 Difficulty  of  telling  what  busi- 
ness is  likely  to  be  opposed  or  not,  M'NetU,  1554^  1558;  Miller,  2353-2356 Great 

evil  from  the  want  of  uniformity  of  practice  as  to  certain  routine  matters  in  the  two  divi- 
sions, jHtun^er,  1988 Natureof,  before  the  lords  ordinary,  and  which  they  might  be 

relieved  from,  Stodart,  1771. 

See  also  Arrears  of  Causes,  4.     Clerks  of  the  Court.     Decrees  in  Absence.    Motion 
Roll  and  Motions.    Single  Bill  Roll.    Sittings  of  the  Court,  2. 

Rutherford,  Right  Honourable  Andrew,  Lord  Advocate  of  Scotland,  m.  p.    (Analysis  of  his 

Evidence.)    Has  been  in  practice  at  the  Scotch  bar  since  1812,  2^ Has  been  engaged 

in  most  of  the  principal  and  important  causes  that  have  latterly  been  heard  before  the 

CJourt  of  Session,  4 Nature,  extent  of  jurisdiction  and  duties  of  the  Court  of  Session,  6 

Constitution  of  and  general  arrangement  of  the  court,  and  alterations  that  have  been 

made  therein  by  different  statutes,  7-10 Nature  of  appeals  to  the  House  of  Lords 

that  have  been  stopped  by  recent  arrangements  in  the  Court  of  Session  under  legislative 

enactment,  11 Mode  in  which  causes  are  heard  before  the  lord  ordinary,  13,  14- 

Detail  of  the  evils  resulting  from  written  or  printed  pleadings ;  advantages  of  parole 
pleading  introduced  by  6  Geo.  4,  c.  120,  and  necessity  for  its  further  extension,  14-20 
— r-Examination  upon  the  form  of  summons,  21-26.  30. 

The  practice  of  acts  of  sederunt  containing  matters  and  principles  of  law  was  dangerous 

in  principle,  and  has  ceased  a  great  many  years,  26-29 ^The  act  as  regards  parole 

pleading  has  not  been  carried  out  as  far  as  was  intended  before  the  lords  ordinary,  31 

Satisfaction  it  has  given  the  profession  and  the  public,  32 Cause  of  there  not  having 

been  the  same  fulness  of  discussion  in  the  inner  house  that  has  taken  place  in  the  outer 
house,  32-34 Practice  of  the  lord  ordinary  to  give  a  note,  stating  tne  grounds  of  his 

■     decision;  the  opinion  of  the  bar  is  divided  as  to  the  advantage  of  tne  practice;  35-41. 

go,  51 Reference  to  evidence  before  the  Law  Commission  in  Scotland  as  to  written 

evidence,  and  rapidity  of  decision  in  the  inner  house,  41 Comparison  between  inner 

house  and  outer  house  as  regards  the  practice  of  ordering  written  cases  since  the  act, 
42-44. 

The  practice  of  the  inner   house  under  act  has   not  given  the  same  satisfaction 

to  the  public  and  the  profession  as  that  of  the  outer  house,  45 Practice  of  parties  to 

apply  to  the  lord  ordinary  for  printed  cases,  in  order  to  insure  a  full  argument  in  the  inner 
house,  46-49 In  themner  house,  with  respect  to  many  judges,  there  is  a  great  advan- 
tage in  having  written  arguments,  52— The  lords  ordinar]^  give  the  fullest  judgments; 
in  many  cases  the  inner  Tiouse  judgments  are  very  fully  given,  particularly  where  they 
have  had  the  opinions  of  the  consulted  judges;  but  in  many  cases  a  want  is  felt  of  a  deli- 
berate statement  of  the  grounds  of  decision,  and  which  is  much  felt  in  proceedings  before 
the  House  of  Lords ;  53-55 How  far  there  has  been  an  increase  or  diminution  in  the 

feneral  business  of  the  Court  of  Session  of  late  years,  56 Cases  which  come  in  the 
rst  instance  before  the  inner  house  are  not  so  extensive  as  formerly,  and  the  preparation 
of  those  cases  is  generally  carried  on  before  the  lords  ordinary,  57. 

Nature  of  the   Bill  Chamber;  constitution  of  the  justiciary  court;  58 Nature  of 

the  exchequer  business  which  has  been  recently  thrown  into  the  Court  of  Session,  59- 

62 introduction  of  juries  has  not  proved  very  successful,  but  ultimately  may  be  so; 

045.  0  0  2  cases 
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Rutherfordy  Right  Honourable  Andrew,  Lord  Advocate  of  Scotland,  m.p.    (AnatysiB  of  bis 
Evidence) — continued. 

oases  are  enumerated  in  the  acts  which  must  be  tried  by  jury  ;  63,  64 ^The  judges  of 

the  Court  of  Session  sit  as  commissioners  of  teinds  under  a  separate  commission,  and  as 

a  separate  court,  65,  66 The  whole  of  the  civil  cases  that  come  before  the  Supreme 

Courts,  the  whole  of  the  business  of  the  excheouer  and  all  the  criminal  jurisdiction,  is 

done  by  the  13  judges  of  the  Court  of  Session,  07 Increase  in  the  criminal  business, 

and  causes  thereof,  shown  by  the  cases  tried  before  the  court  of  justiciary  and  on  circuit, 

1829-1838,  67,  68 Power  of  appeal  from  inferior  criminal  jurisdictions  to  the  court 

of  justiciary,  70,  71 In  cases  of  difficulty,  the  judges  on  circuit  certify  the  case  to  the 

high  court  of  justiciary,  72. 

Opinion  that  one  division  could  not  do  the  business  of  the  court,  73 Also  against 

reducing  the  number  of  judges  from  four  to  three,  74 Also  against  superseding  the 

lords  ordinary  or  reducing  their  numbers,  75-81 It  would  not  be  an  improvement  to 

have  the  lords  ordinary  and  one  division  of  the  inner  chamber,  86 Mode  by  which 

matters  of  fact  are  ascertained,  87-gi Proceedings  on  appeals  from  the  sheriff  to 

the  lords  ordinary,  to  the  inner  house  and  thence  to  the  House  of  Lords,  92-102 No 

witness  of  any  weight  examined  before  the  Law  Commission  wished  to  cut  off  the  juris- 
diction of  review  from  the  Court  of  Session,  102 Examination  upon  the  first  report 

of  the  Law  Commission  as  to  dissatisfaction  stated  to  exist  with  regard  to  the  Court  of 

Session,  and  the  reforms  suggested  therein,  103 No  disparagement  to  the  judges  that 

the  acts  of  sederunt  which  mey  were  bound  to  make  for  tneir  own  procedure  should  in 

the  course  of  a  great  number  of  years  have  given  rise  to  so  many  questions,  104 No 

law  can  be  passed  to  compel  judges  to  listen  more  patiently  than  they  do  to  parole  argu- 
ment, 105 Further  evidence  as  to  the  habits  of  the  judges  being  in  favour  of  written 

pleadings,  und  how  far  injustice  is  done  by  not  giving  a  satisfactory  hearing,  though  the 
ordering  written  cases  must  be  left  to  the  discretion  of  the  judges,  106-114. 

Reversal  of  decisions  from  the  inner  chamber  on  appeals  to  the  House  of  Lords  have 
not  increased  of  late  years,  1 15 The  lord  ordinary's  note  does  not  form  the  chief  sub- 
ject of  consideration  in  the  inner  chamber,  it  is  considered  along  with  the  record,  but 

with  such  consideration  as  its  importance  deserres,  117,  118 -The  institution  of  trial 

by  jury  is  very  unpopular  in  Scotland,  the  expense  being  more  immediate  is  less  liked  by 

the  parties,  though  the  actual  expense  is  less,  120-126 Cause  of  a  great  proportion 

of  jury  causes  being  compromised  immediately  before  trial,  127,  128 Juries  are  too 

little  under  the  control  of  the  court,  129. 

(Second  examination.) — Causes  of  the  number  of  appeals  to  the  House  of  Lords,^i30 

Dissatisfaction  of  both  counsel  and  suitors  at  the  cursory  manner  in  which  cases 

are  disposed  of  in  the  inner  house ;  sufficient  reasons  for  the  judgment  not  being  stated ; 

131. 134-136 Necessity  for  the  courts  sitting  longer  in  public,  particularly  the  inner 

houses,  for  the  purpose  of  hearing  vivi  voce  pleading,  137-139—; — Counsel  consider  an 
argument  in  many  cases  useless,  the  judges  having  made  up  their  minds  on  the  case  at 

home,  140 It  would  not  be  advisable  to  prevent  the  judges  from  reading  the  papers 

till  they  came  into  court,  141. 

s. 

Salaries  of  Judge$.  Bill  for  au^ienting  the  salaries  and  lessening  the  number  of  the 
judges  in  the  Courts  of  Session  and  Exchequer  in  that  part  of  Great  Britain  called 
Scotland,  App.  p.  249. 

Sequestrations.  The  innerjiouse  possess  original  jurisdiction  in  applications  for  sequestra- 
tions, Waddell,  625 The  greater  part  of  that  business  has  been  removed  from  the 

Court  of  Session  to  the  sheriff,  Waddell,  654 ;  Darling,  905 ;  M'Ndll,  1641. 
See  also  Sheriff  Courts,  1. 

Service  of  Summons.    See  Summons. 

Session,  Court  of: 

1.  Canstitution  and  Jurisdiction  of  the  Court. 

2.  Building  Accommodation. 

S.  Dissatisfaction  at  th^  mode  of  conducting  Business,  Delay  and  Expense. 
A.  Increase  or  Diminution  and  Importance  of  Business* 
&  Decrease  of  Business,  and  Causes, 

1.  Constitution  and  Jurisdiction  of  the  Court. 
Constitution  of  and  general  arrangement  of  the  court,  and  alterations  that  have  been 

made  therein  by  different  statutes,  jRg>.  iii. ;  Lord  Advocate,  6-10 Its  original  or 

appellate  jurisdiction.  Rep.  iii. All  changes  in  the  mode  of  administering  justice, 

tnough  they  may  eventually  produce  good,  are  evils  at  the  time,  M'Neill,  1477-1480 

The  whole  of  the  civil  cases  that  come  before  the  Supreme  Courts,  the  whole  of  the 

business 
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Session,  Court  qf.- — ^1.  Cmstitntion  and  Jurisdiction  of  the  Court— continued. 

bosiness  of  the  Exchequer,  and  all  the  criminal  jurisdiction^  are  done  hj  the  13  judges  of 

the  Court  of  Session,  Lord  Advocate,  67 Act  of  1 1  Geo.  4,  and  i  WiD.  4,  c.  og,  vested 

in  the  Court  of  Session,  a  variety  of  duties  which  did  not  before  belong  to  it ;  Sn*  William 
Rae,  143. 

Particulars  as  to  the  constitution  of  the  court,  and  which  is  different  to  all  others. 

Dean  of  Faculty,  1 269 In  cases  under  25  /.  it  has  appellate  jurisdiction  only.  Rep,  iii. ; 

Miller,  2388 The  business  of  the  Court  of  Session,  comprising  the  jurisdiction  per- 
formed in  England  by  the  Court  of  Chancery,  the  Common  Law  Courts,  the  Ecclesias- 
tical Courts  and  the  Court  of  Bankruptcy  ;  the  number  of  inner  divisions  and  lords  ordi- 
nanr  cannot  be  reduced  ;  Rep.  vii. ;  G.  J.  JBell,  2661,  2662. 

Objection  to  Sir  C.  Grey*s  plan  of  three  divisions,  so  as  to  approximate  the  practice  to 
that  of  the  courts  at  Westminster,  Dean  of  Faculty,  1291-1293— Objection  to  a  pro- 
posal for  having  three  courts  sitting  on  alternate  days,  and  to  Tour  judges  for  the  prepa- 
ration of  causes,  Miller,  2399-2406 Resolutions  by  the  society  ol'  writers  to  the  signet, 

relative  to  the  changes  that  have  of  late  years  takea  place  in  the  Court  of  Session, 
App.  p.  244. 

2.  BuiUUng  Accommodation. 

The  lords  ordinary  are  accommodated  very  badly,  and  the  inner  chambers  exceedingly 

well  as  regards  buildings,  Stodart,  1839-1843.  1907-1909;  G.J.  Bell,  2716-2718 

Observations  thereon,  Mr.  Wallace* $  proposed  Report,  Proc.  in  Com.  p.  xxiv. ^Evidence 

upon  the  want  of  building  accommodation  in  the  outer  house,  Stodart,  1913-1917; 
Solicitor-General  of  Scotland,  2803. 

3.  Dissatisfaction  at  the  mode  of  conducting  Business,  Delay  and  Expense. 
Cause  of  dissatisfaction  at  the  mode  in  which  justice  is  administered  in  the  Court  of 

Session,  12«p.  vi. ;   JFiirfrfe/Z,  586-590 ;  5forf<rrf,  1672-1678;  JSttn^er,  1938-1 940 ;  Jlftifer, 

1248-2256;   R.  Bell,  2513 Observations  thereon,  Mr.  Wallace's  proposed  Report, 

Proc.  in  Com.  v.  xiv. Solicitors  and  writers  to  the  signet  must  necessarily  be  better 

acquainted  with  matters  of  form  and  complaints  by  the  public  than  advocates  can  be. 
Hunter,  2081-2085. 

No  period  since  1825  during  which  there  has  beea  no  feeling  of  dissatisfcction^  Robttt 

BeU,^  2467 Dissatisfaction  is  increasing^  Miller,  2248-2256 The  evils  complained 

of  are  in  progress  of  remedy,  and  if  the  system  is  let  alone  it  will  purify  itself,  Thomson, 

324 cut  it  would  require  an  Act  of  Parliament,  Stodart,  1889-1891 1  he  court 

is  competent  to,  and  does  discharge  its  business  in  a  manner  satisfactory  to  the  public. 
Dean  of  Faculty,  1659-1662. 

Opinion  that  there  is  more  delay  now  than  there  was  prior  to  1825,  from  the  com- 
mencement of  the  suit  to  obtaining  the  judgment  of  the  lord  ordinary,  Miller,  2229-2308 

Proposed  mode  of  diminishing  the  expense  of  suitors  before  the  court.  Darling,  1091- 

1094 — —The  expense  of  settling  a  cause  in  the  Court  of  Session  is  double  to  trijjle  what 
It  is  in  the  sherifTs  court,  Stodart,  1678. 

4.  Increase  or  Diminution  and  Importance  of  Business. 

How  far  there  has  been  an  increase  or  diminution  in  the  general  business  of  the  court 
of  late  years,  Zord-4rfroca^e,  56;  TAomson,  273-276 -Observations  thereon,  Mr.  Wal- 
lace's proposed  Report,  Proc.  in  Com.  p.  xvi. Returns  of  cases  before  the  lord  ordinary 

do  not  show  the  number  of  cases  brought  into  the  Court  of  Session,  because  some  cases 
do  not  appear  as  cases  instituted  before  the  lord  ordinary^  but  as  cases  in  the  inner  house 
being  referred  to  the  lord  ordinary,  the  same  as  in  England  to  a  master.  Lord  Advocate,  57 

Although  the  return»to  Parliament  show  a  decrease  in  the  number  of  causes,  that  is  not 

woof  that  me  business  of  the  court  has  in  reality  diminished.  Sir  William  Rae,  161.  165; 
Waddell,  807-810 Opinion  that  there  must  be  feUacy  in  the  returns  laid  before  Par- 
liament relative  to  the  business  of,  Solicitor-General  of  Scotland,  2862.  2863. 

Description  of  business  of  other  courts  that  has  merged  in  the  Court  of  Session  in  the 

kst  few  years,  Waddell,  639 No  material  reduction  has  taken  place  in  the  business 

before  the  Court  of  Session,  particularly  as  regards  the  important  busmess,  in  consequence 

of  the  change  of  1825,  Sir  William  ttae,  148 Witness  is  not  prepared  to  say  that 

more  important  business  is  brought  into  the  court  than  formerly,  Thomson,  261-265 

Impossible  to  judge  of  the  importance  of  cases  before  the  Court  of  Session ;  but  fewer  cases 

are  reported  than  were  20  years  ago  ^  Darting,  1208-121 1 Impossible  to  say  whether 

causes  have  been  of  greater  importance  at  one  period  of  time  than  another.  Dean  of 

Faculty,  1645 Return  showing  the  number  of  causes  instituted  and  decided  in  Court 

of  Session  between  1  January  1839  ^^^  *  January  1840,  App.  p.  242 Stages  of  an 

ordinary  action  in  the  Court  of  Session  till  the  decision  of  the  lord  ordinary  is  obtained, 

5.  Decrease  of  Business,  and  Causes. 

Dissatisfaction  has  been  the  consequence,  or  the  cause,  of  decreased  business.  Rep. 

viii.-ix. Observations  thereon,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com.  p,  xv. 

Return  showing  decrease  of  business  since  1794,  and  examination  thereon,  Waddell, 

645-652  ;  since  1831,  Stodart,  1666-1672 Diminution  in  the  business  within  the  last 
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Session,  Court  of: — 5.  Decrease  of  Business,  and  Caiwes— coatin^ed. 
,20  or  30  year9,  and  causes,  Alexander,  393-395;  WaddeU,  638;  Darling,  902-916; 
Dean  of  Faculty,  1644.  1652, 1653  ;.  Stodart,  1666-1672  ;  Hunter,  1937,  1938  ;  MiUer, 

2241,  2242 It  is  caused  by  dissatisfaction  at  the  manner  in  which  die  proceedings  are 

conducted,  Darling,gi4.  1212-1221 Delay  and  expense  to  which  suitors  are  suojecty 

Alexander,  3Q5 ;  Waddell,58Q;  Darling,  914;  Stodart,  1674-1678;  Miller,  2242 

Improved  education,  Darling,  1212-1221 Unsatisfactory  hearings,  Lord  Advocate, 

110,  111 Decrease  in  the  business  of  the  court,  but  which  is  not  to  be  attributed  to 

any  permanent  cause,  TAowwow,  272;  Dean  of  Faculty,   1256-1258;  Solicitor-General 

of  Scotland,  2858-2863 Nature  of  cases  that  have  left  the  Court  of  Session  of  late 

years,  McNeill,  1637-1641 ;  Stodart,  1672 Statement  showing  the  rapid  decrease  of 

business  since  1794,  App.  p.  241. 

See  also  Acts  of  Parliament.  Causes.  Frivolous  Questions.  Hearings  in  Presence. 
Inferior  Jurisdictions.  Inner  House,  1.  Judges  of  the  Court  of  Sesswn.  Judges  of 
the  Inner  House.  Judgments.  Judicature  Jet.  Jury  Trial.  Law  Commission. 
Lords  Ordinary.  Mercantile  Cases.  Outer  Houses.  Parole  Argument.  Proceed^ 
ings  in  Cases.  Proofs  upon  Commission.  Public  Opinion.  Qualmcation  of  Voters. 
Reform  Jet.  Review.  Roll  of  Causes.  Sequestrations.  Sheriff  Courts,  i .  Sittings 
of  the  Courts.  Small  Debt  Courts.  Teinds  Court.  Tenants'  Possessiom.  Vacations. 
Witnesses.     Written  or  Printed  Arguments  or  Cases. 

Session,  Period  of.    Should  be  extended  if  necessary,  Rep.  ix. If  the  sessions  were 

increased,  the  business  would  increase,  Alexander,  487 Doubtful  whether  lengthening 

the  sessions  would  or  would  not  decrease  the  arrears  before  certain  lords  ordinary, 

Alexander,  496-512 Extension    of  the  session  would   not   be  beneficial.  Dean  of 

Faculty,  1650 Period  to  which  the  summer  and  winter  sessions  should  be  extended, 

Stodart,  1815-1818 In  the  event  of  their  being  but  one  inner  house,  the  length  of  the 

session  should  be  extended,  to  prevent  getting  into  arrear,  but  which,  with  proper 

arrangements,  would  not  be  necessary.  Hunter,  2024 Returns  relative  to  the  numoer 

of  sessions  and  vacations  in  the  outer  house  and  inner  house,  Mr.  Wallace's  proposed 
Report,  Proc.  in  Com.  p.  xxv. 

Shaw,  Patrick.    Reference  to  his  evidence  before  the  Law  Commission  as  to  improvements 

in  the  Court  of  Session,  Darting,  966 Extract  from  the  evidence  of,  Ev.  p.  77,  ques. 

966;  ilpp.p.  244. 

Sheriff  Courts: 

1.  CivilJurisdiction. 

2.  CriminalJurisdiction. 

1.  CimlJurisdiction. 

Cases  under  25/.  must  go  before  the  sherifiT,  whose  judgment  may  be  reviewed  by  the 

Court  of  Session,  Lord  Advocate,  6 More  small  cases  are  now  carried  before  the 

sheriff  than  formerly,  Sir  William  Roe,  148;  Dean  of  Faculty,  1654-1658 Number 

of  causes  decided  therein.  Miller,  2237 Sheriffs  are  not  entitled  to  decide  questions 

touching  the  titles  to  real  properly;  they  are  entitled  to  suspend  their  own  decrees,  and  to 

judge  in  cases  ofcessio  bonorum,  aliment  and  sequestration.  Miller,  2244->2247 Extent  of 

jurisdiction  of  the  sheriff's  court,  Aft7/er,  2384-2387 ^Theextensionof  the  jurisdiction 

of  the  sheriffs  is  one  cause  of  the  diminution  of  business  in  the  Court  of  Session,  Alex-- 

ander,  395 -Complaints  from  the  legal  profession  of  Glasgow,  Aberdeen,  &c.,  of  want 

of  extension  of  the  sneriff's  jurisdiction,  which  has  since  been  remedied,  Waddelt,  743.  764 
Reason  why  parties  taking  appeals  from  sherifi'^s  court  for  review  t>efore  lonls  ordi- 
nary select  those  judges  who  have  most  business  on  their  rolls ;  the  same  record  is  used  as 

in  the  sheriff 's  court,  but  it  may  be  amended,  McNeill,  1612,  1613 Examination  of 

witnesses  before  the  sheriff's  court ;  cases  from  thence  may  be  appealed  to  the  Court  of 
Session  ;  evidence  sometimes  taken  in  writing  to  avoid  jury  trial ;  McNeill,  1603-1605. 

2.  CriminalJurisdiction. 

All  criminal  cases  that  can  be,  are  tried  before  the  sheriff  with  a  jury,  and  the  more 

important  cases  only  reserved  for  the  Court  of  Justiciary,  Lord  Advocate,  68 ^Their 

exceeding  their  power  of  sentence  or  sustaining  an  irrelevant  charge  are  subjects  of 

appeal  to  the  Court  of  Justiciary,  Lord  Advocate,  71 Alterations  made  by  Act 

1 1  Geo.  4,  and  1  Will.  4,  have  caused  a  large  portion  of  the  criminal  business  in  Scotland 

to  be  transferred  to  the  sheriff.  Sir  William  Roe,  160 Why  it  is  not  advisable  that 

sheriffs  should  have  the  power  to  award  the  punishment  of  transportation,  SoUcitor-Gene- 

ral  of  Scotland,  2906-2912 No  complaint  of  the  inefficiency  of  sheriffs  or  sheiiffs 

depute  for  criminal  trials,  Solicitor-General  of  Scotland,  2912. 

See  also  Advocate  Depute.    Advocation.    Appeals  to  the  Court  cf  Session.     Cessio 
Bonorum.    Jury  Trial.     Session,  Court  of,  3. 

Sheriff 
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Sheriff  Substitute.    An  appeal  lies  from  the  sheriff  substitute  to  his  depute.  Lord  Advocate, 

97 Cases  are  not  brought  from  the  sheriff  substitute  without  going  before  the  sheriff 

depute.  Hunter,  2072,  2073 The  necessity  of  many  of  the  recent  additions  of,  has 

been  created  by  the  civil  jurisdiction  of  the  sheriff  courts  being  carried  greatly  beyond 
what  was  contemplated  by  Lord  Hardwicke,  when  he  introduced  that  mode  of  adminis- 
tering justice.  Dean  of  PacuUy,  1654 Nature  of  criminal  trials  that  must  be  some- 
times tried  by  them,  Solicitor-General  of  Scotland,  2894.  2911. 

Short  Roll,    Proceedings  that  take  place  in  the  inner  house  when  the  cause  is  called  on  the 
short  roll,  Alexander,  403, 404. 

Signet.    The  writ  of  summons  issues  under  the  signet,  Lord  Advocate,  30. 
See  also  Writers  to  the  Signet. 

Single  Bill  Roll.    Maamer  in  which  the  judges  might  be  relieved  from  this  description  of 
routine  business,  Stodart,  1713;  Hunter,  1954. 

Sittings  of  the  Court: 

1.  Extent  of  Sittings  formerly  and  at  present. 

2.  Necessity  for  prolonged  Sittings,  and  effect  of  them. 

3.  Evils  of  the  several  Courts  sitting  at  the  same  time,  and  remedies  suggested. 

1.  Extent  of  Sittings  formerly  and  at  present. 

The  sittings  of  the  judges  and  the  discussions  of  the  bench  were  longer  in  court  pre* 
yious  to  the  separating  the  court  into  two  divisions,  but  the  change  since  1825  has  not 

been  very  great,  Thomson,  194,  195.  243 Opinion  that  the  time  occupied  by  sittings 

in  court  has  gradually  increased  since  1833,  xJ^fl^  of  Faculty,  1317-1324 In  the 

inner  house  they  have  not  increased  since  the  Judicature  Act,  Rep.  v. ^The  lords  ordi- 
nary sit  longer  than  they  used  to  do  before  1825,  R.  Bell,  2466 The  sittings  in  court 

were  longer  prior  to  1825  than  since,  G.J.Bell,  2634-2637 Period  and  hours  of 

sitting  of  the  lords  ordinary  and  the  inner  house.  Rep.  vi. ;  Alexander,  474-481 ;  Wad- 
dell,  832-838 ;  Darling,  946-949 ;  Miller,  2398 ^Towards  the  end  of  a  session  the 

hours  of  sitting  are  protracted,  for  the  purpose  of  deciding  any  causes  that  may  have 
been  delayed  by  unavoidable  circumstances,  Thomson,  230,  231. 

The  hour  of  meeting  of  the  inner  houses  is  fixed  by  act  of  sederunt,  and  reason  there- 
for, Thomson,  251-255 ^The  hour  of  meeting  of  the  inner  house  is  fixed  by  Act  of 

Parliament^  Wendell,  626,  627 Judges  can  change  the  hour  of  meeting  by  act  of 

sederunt;  a  change  would  not  be  advantageous,  Darling,  1015-1017 How  far  the 

sittings  of  the  Justiciary  Court  prevent  the  lords  ordinary  sitting  every  day.  Darlings 

1226-1234 No  reason  why  the  lords  ordinary  should  not  sit  eveiy  day;  the  old 

reason  for  Monday  not  being  a  court-day  is  done  away  with,  fVaddetl,  667-675 

Criminal  trials  take  place  on  Mondays,  G.  J.  Bell,  2747. 

2.  Necessity  for  prolonged  Sittings,  and  effect  of  thenu 

Short  sittings  of  the  court;  the  Queen  in  Council  has  the  power  of  extending  them, 

but  that  power  has  not  been  exercised,  Darling,  917-928 Observations  thereon,  Mr. 

Wallace's  proposed  Report,  Proc.inCom.p.  xvi. Period  for  which  the  Crown  has  the 

power  of  extending  the  sittings,  which  has  not  been  exercised  for  the  inner  houses,  and 
only  once  for  the  outer  houses.  Darling,  1163-1166 Prolonged  sittings  and  pro- 
longed discussion  are  the  great  desideratum  with  the  public  and  the  profession,  but  more 
than  witness  would  desire,  Thomson,  216,  217 Cause  of  the  opinion  that  by  lengthen- 
ing the  period  of  the  daily  sittings  fewer  judges  could  be  done  with.  Rep.  vi. Neces- 
sity for  the  courts  sitting  longer  m  public,  particularly  the  inner  houses,  for  the  purpose 
of  hearing  viva  voce  pleading,  Rep.  ix. ;  Lord  Advocate,  137-139;  G.  J*  Bell,  2621 
^The  judges  must  sit  longer  in  public  to  hear  cases,  as  pointed  out  by  the  Law  Com- 
mission, JVaddeU,  842— —If  parole  argument  is  adopted  in  lieu  of  written  pleadingjs, 
it  will  necessarily  lead  to  a  longer  sitting;  in  public  by  the  judges,  Thomson,  196  — The 
daily  sittings  will  be  prolonged  with  increased  business,  which  is  expected.  Dean  of 
Faculty,  1651, 

Extent  to  which  the  sittings  in  court  might  be  extended  if  the  routine  business 

removed,  Stodart,   1727,1728;  Hunter,  2024;  Miller,  2131 The  present  sittings, 

with  any  necessary  extension,  would  be  more  satisfactory  than  one  chamber  sitting  a 

whole  year,  Waddell,  688-690 If  there  were  only  one  chamber,  it  must  sit  double 

the  time  that  one  chamber  sits  now,  Stodart,  1708;  Hunter,  2024;  MiV/^r,  2163-2167 

Extra  number  of  hours  per  day  the  judges  should  sit  in  order  to  get  through  their 

business  and  hear  counsel  >jaiisfactorily,  Hunter,  1991-1994.  2633-2039 Comparison 

with  the  sittings  of  the  lords  ordinary,  who  have  more  to  do,  jffun^er,  2040-2047 

Prolonging  the  sittings  of  both  houses  would  reduce  the  general  arrear,  but  not  a  parti- 
cular arrear  of  the  outer  house,  Thomson,  258-260 Extending  the  March  and  Novem- 
ber sittings  has  a  tendency  to  diminish  the  arrears  in  the  outer  house,  but  to  increase 
that  of  the  inner  houses,  barling,  1152-1154.  1167-1171  ;  McNeill,  1626-1629. 
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Sittings  op  the  Court — contiaued. 

3.  Evils  of  the  several  Courts  sitting  at  the  sawse  time,  mmd  rewseiies  sug^estiseL 
The  two  inner  houses,  the  four  lords  ordinary  and  the  jury    clerks    are  eenerally 

sitting  at  :the  same  time,  Darling,  1003 Inconvenience  from  the  inn^r  cnambers 

meeting  at  the  same  hours,  Wadaeli,  682,  683 Inconvenience  that  would  arise  to 

coctnsel  from  one  of  the  dinston  sitting  for  some  hours  after  the  other  had  risen,  JR.  Bell, 

2540-2549 Objections  as  regards  the   profession  to  the  two  divisions  sitting  on 

alternate  days,  R.  Bell,  2555-2558 Their  sitting  on  alternate  days  would  not  mnch 

prevent  interruptions,    Waddell,  697-699 Suggestion  of  a  witness  before  the  Law 

Commission  for  each  of  the  inner  houses  to  sit  on  alternate  days,  MUler,  2406 
Opinion  against  alternate  sittings  of  the  lords  ordinary,  R.  Bell,  2650~255« Sugges- 
tions by  Mr.  G.  G.  Bell  before  the  Law  Commission  for  preventing  the  outer  house  and 

both  divisions  of  the  inner  house  sitting  at  the  same  time.  Miller,  2184 Suggestions 

for  the  oater  house  and  inner  divisions  sitting  on  alternate  days,  Rep.  ix. ;  Miuer,  2407, 
2408 Observations  thereon,  Mr.  Wallace  s  proposed  Report,  Proc.  in  Com.  p.  xxiii. 

Skene,  Mr.  His  concurrence  in  the  opinion  of  the  Dean  of  Faculty  before  the  Commission 
in  1 834,  that  the  judges  should  have  nothing  to  read  before  hearing  the  cause,  G.  J.  Bell, 
2608. 

Small  Debt  Courts.     The  Court  of  Session   exercises  a  jurisdiction  of  review   in  cases  of 

small  debts.  Rep.  iii.;  Lord  Advocate,  6 Extent  to  which  the  Small  Debt  Court  and 

Circuit  Small  Debt  Court  has  lessened  the  business  of  the  Court  of  Session,  Waddell, 
654 ;   Darling,  907 Extent  of  jurisdiction  therein,  Miller,  2387,  2389. 

SoUcitor-General  of  Scotland.    See  Ivory,  James. 

Special  Cases.  They  have  been  used  but  seldom,  and  only  on  jury  trials,  G.J.  Bell,  2695, 
2696. 

Siodart,  John  Riddle.  (Analysis  of  his  Evidence.)    Writer  to  the  signet  for  24  years,  1663, 

1664 Statement  from  returns  of  the  extent  of  decrease  in  the  ousinessof  the  Court  of 

Session  since  1831,  1666-1669 Causes  assigned  for  such  decrease,  1670-1672 — — 

Causes  of  dissatis&ction  by  suitors,  1672-1678 Opinion  in  favour  of  striking  off  one 

division,  leaving  the  other  division  to  consist  of  four  judges,  and  the  outer  house  of  five 

lords  ordinary,  as  at  present,  1679-1682 Reasons  for  giving  a  preference  to  four 

judges,  1683, 1684 Nature  of  the  delay  and  inconvenience  arising  from  one  division 

having  to  take  the  opinion  of  the  other,  or  of  the  whole  court,  1684-1704— —Further 
evidence  in  favour  of  there  being  only  one  division,  1705-1710. 

Nature  of  the  routine  business  from  which  the  judges  might  be  relieved,  and  by  whom 
it  should  be  transacted;  saving  of  time  that  would  result  from  such  a  plan,  1711-1726 

Extent  to  which  the  sittings  in  court  might  be  extended  if  routine  business  removed, 

1727, 1728 If  the  judges  were  in  court  five  or  six  hours  a  day,  they  would  have 

ample  time  out  of  court  to  read  all  that  was  necessary ;  the  record  should  be  read  after 

hearing  counsel,  1729-1732 Examination  upon  the  printed  papers  necessary  to  be 

read  by  the  judges,  1823-1825,  and  1836-1838;  showing  decrease  in  the  latter  years, 

1733,  1734 The  lords  ordinary  order  cases  too  frequently,  1735-1738 The  costs 

of  these  cases  are  taxed  against  the  losing  party,  1739-1741 Judgment  should  not  be 

pronounced  immediately  after  hearing  counsel,  but  should  be  deferred  till  a  subsequent 
day ',  this  was  the  opinion  of  the  lord  president  at  the  time  the  Judicature  Act  came  into 
force,  1742-1748. 

Opinion  that  the  inner  house  should  be  a  court  of  review  in  all  cases,  1749^  1750 

Metnod  of  proceeding  in  getting  a  party  reponed  against  under  a  decree  in  absence,  and 
in  what  manner  the  inner  house  might  be  relieved  from  the  mere  form,  but  Which  could 

not  be  done  by  an  act  of  sederunt,  1751-1755 Further  advantages  that  would  result 

from  having  one  chamber  instead  of  two,  1756,  1757 Best  way  of  extricating  a  case 

^hen  the  opinions  of  the  judges  are  equally  divided,  1758-1765 Five  lords  ordinary 

sitting  four  or  five  hours  for  five  days  in  the  week  would  prevent  all  arrears,  provided  the 

business  were  nearly  equally  distnbuted,  1766,1767 Chief  causes  of  delay  before 

the  lords  ordinary,' 1768- 1770 Remedies  suggested  for  such  delay,   1771-1776 

Act  of  sederunt  of  11th  January  1604,  for  classifying  counsel  between  the  two  nouses, 

1776-1780 Opinion  that  such  an  act  of  sederunt  now  would  be  beneficial,  would  not 

be  objected  to  by  the  society  of  writers  to  the  signet,  and  would  not  be  unfavourable  to 
the  bar,  1784-1494. 

It  would  be  advantageous  to  extend  the  t;tt7a  voce  pleading  in  the  inner  house ;  the  outer 

house  gives  greater  satisfaction  in  that  respect,  1795-1803 If  viva  voce  pleadings  were 

introduced  to  the  extent  contemplated  by  the  Judicature  Act,  still  the  inner  house  might 

be  reduced  to  one  division,  with  four  judges,  1807-1809 Improvements  suggested 

would  prevent  any  arrears  before  the  lords  ordinary,  1810,  1811. 

(Second  Examination.)     Delivers  in  copy  of  Lord  President's  speech  as  to  taking  time 

to  deliver  judgments,  1812-1814 Period  to  which  the  summer  and  winter  sessions 

ahould  be  extended,  1815-1818- ^To  what  extent  the  plan  of  regulating  the  choice  of 

lords 
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lords  ordinary  should  be  compulsory,  1819-1821 ^The  judges  do  not  revise  acts  of 

sederunt;  such  a  plan  would  diminish  dissatisfaction,  1822-1824 Advantage  would 

result  if  practitioners  as  well  as  the  bar  were  consulted  in  drawing  acts  of  sederunt,  j  825- 

1827 -There  was  more  confidence  in  the  ultimate  decisions  of  the  court  prior  to  its 

division  into  two  chambers  than  there  has  been  since,  1828-1832 Advantageous  that 

the  court  should  to  a  certain  extent  be  open  to  public  opinion,  1833-1836 Acts  of 

Parliament  passed  since  1833  have  been  useful,  1837,  1838. 
The  lords  ordinary  are  accommodated  very  badly,  and  the  inner  chambers  exceedingly 

well  as  regards  buildings,  1837-1843.  1907-1909 Amount  of  saving  to  the  puWic 

from  the  abolition  of  one  chamber,  but  which  is  not  the  chief  object,  1844,  1845— 

Manner  in  which  the  abolition  of  one  chamber  would  affect  the  bar  as  regards  promotion 

and  increase  of  business,  1846-1850 One  court  would  overtake  three  times  the  business, 

with  lengthened  viv&  voce  discussion  included,  1847-1849.  1851,  1852 -Further  evi- 
dence in  favour  of  judges  not  reading  the  papers  till  after  hearing  counsel,  and  for  its  being 

left  to  their  discretion  whether  they  should  read  them  or  not,  1853-1874 Appeals  to 

the  House  of  Lords  are  increasing,  and  causes,  1875-1886— — ^The  evils  complained  of 
could  be  remedied  without  much  difficulty,  but  would  require  an  Act  of  Parliament,  1889- 

1891 Further  evidence  against  two  divisions,  and  that  they  do  not  operate  as  a  check 

upon  each  other,  1 892-1906— — The  dissatisfaction  of  the  public  is  greater  with  the  inner 

house  than  the  outer  house,  1910-1912 Further  evidence  upon  the  want  of  building 

accommodation  in  the  outer  house,  1913-1917. 

Suitors.  Difficulty  in  making  them  understand  why  points  of  law  should  be  settled  at  their 
expense,  Darlina,  1041,  1042. 

See  also  Loras  Ordinary,  6.     Points  of  Form.    Points  of  Law. 

Summons.     Examination  upon  the  form  of  summons.  Lord  Advocate,  21-26.  30;  G.J. 

Bell,  2587 Act  of  1825  introduced  the  summons,  containing  the  facts  and  conclusions 

of  the  case,  Sir  William  Rae,  143 A  question  has  been  raised,  whether  a  summons  to 

call  a  party  into  court  requires  more  than  one  witness.  Darling,  1048 The  summons  is 

the  only  writ  served  upon  the  party ;  it  is  the  original  writ  that  brings  the  parties  into 
court.  Lord  Advocate,  30.  ' 

Surveyors  of  Taxes.    See  Appeals  to  the  Court  of  Session. 

Suspension.    See  Advocation  and  Suspension^ 

T. 

Teinds  Court.  The  judges  of  the  Court  of  Session  sit  as  Commissioners  of  Teinds  under  a 
separate  commission  and  as  a  separte  court,  Rq).  iv.;  Lord  Advocate,  65,  66 Obser- 
vations thereon,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com.  p.  xv. ^There  is  not 

much  business  before  the  Teinds  Court  now ;  the  judges  of  the  inner  house  generally  rise 
for  the  day  after  disposing  of  Teind  business,  but  the  lords  ordinary  sit  in  the  outer  house, 
fVaddell,  710-714 After  the  business  of  the  court  is  over,  the  time  is  generally  occu- 
pied in  consultations  of  the  judges,  G.  J.  Bell,  2749,  2750-^-How  it  shouM  be  employed. 

Rep.  ix. Return  of  the  number  of  causes  decided  by  the  Teinds  Court,  1830-1 840,  .1pp. 

p.  248. 

See  also  Judges  of  the  Inner  House,  3.        Session,  Court  of 

Tenants*  Possessions.  The  Court  of  Session  in  1756  altered  the  law  with  regard  to  the 
removal  of  tenants  from  their  possessions  by  an  act  of  sederunt.  Darling,  1059-1064. 

Tenor.  Manner  in  which  the  inner  house  should  be  relieved  from  processes  proving  the 
tenor.  Hunter,  i9o4» 

Thomson,  Thomas.  (Analysis  of  his  Evidence.)  One  of  the  principal  clerks  of  the  Court  of 
Session,  for  ten  years  attached  to  the  second  division,  178,  179 Diminution  of  busi- 
ness brought  before  the  second  division  in  the  last  year  or  two,  from  greater  confidence 
being  placed  in  the  judgments  of  the  outer  house,  and  also  from  a  diminution  of  business 

in  the  outer  house,  181-183 The  change  from  written  pleadings  to  parole  argument 

caused  by  the  Judicature  Act,  6  Geo.  4,  c.  120,  has  caused  the  pleadings  to  be  prepared 
with  more  care  than  formerly ;  the  rigidity  of  form  required  by  the  Act  objected  to,  186- 

188 The  judges  have  called  for  minutes  of  debate  or  formal  cases  where  new  matter 

has  been  brought  out  in  argument  which  did  not  appear  upon  the  record,  and  was  not 
argued  before  the  lord  ordinary,  but  the  cases  are  comparatively  few,  189,  190.  277-280. 

The  object  of  the  Act  in  substituting  parole  argument  for  written  pleadings  has  not 
been  carried  out  to  the  extent  wished  for  by  the  bar  and  the  public;  but  the  judges  have 
not  been  dispensed  with  studying  the  cases  out  of  court,  and  discretion  is  necessary  to  be 

used  by  the  bar  with  regard  to  verbal  argument,  192, 193 The  sittings  of  the  judges 

and  the  discussions  of  the  bench  were  longer  in  court  previous  to  the  separating  the 
court  into  two  divisions;  but  the  change  since  1825  has  not  been  very  great,  194,  195 
if  parole  argument  is  adopted  in  lieu  of  written  pleadings  it  vnll  necessarily  lead  to  a 
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longer  sitting  in  public  of  the  judges,  196 Newly-appointed  judges  give  way  more  to 

the  feeling  of  the  bar  in  favour  of  oral  discussion  than  the  older  judges,  197 Inex- 
pedient to  reduce  the  number  of  judges  ;  general  opinion  in  favour  of  the  number  of  four^ 
198-203. 

Alteration  by  making  one  division  instead  of  two  would  cause  a  very  rapid  accumula- 
tion of  arrears,  204— —Opinion  against  reducing  the  number  of  lords  ordinary;  the  great 
arrears  before  certain  lords  can  only  be  got  rid  of  by  an  equal  distribution  of  business ;  but 
removing  the  power  of  choice  from  the  public  would  be  a  very  unpopular  measure ;  the 

evil  of  arrears  to  a  certain  extent  cures  itself,  205-210 Opinion  that  the  judges  of  the 

second  division  do  not  show  impatience  in  hearing  the  arguments  of  counsel  when  they 
are  necessary,  and  do  not  appear  upon  the  record,  neither  do  they  show  greater  partiality 
to  a  senior  over  a  junior  counsel,  though  perhaps  a  senior  counsel  will  use  greater  dis- 
cretion, 211-213 A  greater  length  of  time  in  bearing  parole  arguments  in  the  inner 

house  would  be  gratifying  to  the  counsel  and  the  parties,  214,  215 Preventing  judges 

from  having  access  to  papers  till  they  have  heard  oral  discussions  at  the  bar  would  not  be 
an  improvement,  215 Prolonged  sittings  and  prolonged  discussions  are  the  great  desi- 
deratum with  the  public  and  the  profession,  but  more  than  witness  would  have  considered 
an  object  of  desire,  216,  217. 

Inconvenience  and  delay  that  sometimes  arise  from  particular  counsel  being  retained 
in  different  courts,  and  being  wanted  in  all  at  the  same  time ;  difficulty  of  remedying  it ; 

218-234 '^^^  preference  in  favour  of  the  mode  of  conducting  outer-house  business 

arises  from  there  being  a  more  full  discussion,  236-239 Further  evidence  upon  the 

causes  of  favourite  lords  ordinary,  240-242 The  sittings  of  the  court  were  net  for- 
merly more  protracted  than  they  are  now,  243 Although  the  written  pleadings  may 

be  isfnorter,   the  time  occupied  by  the  judges  at  home  is  not  shorter  than  formerly^ 

and  the  judges  have  to  refer  to  the  cases  themselves,  243.  256 Nature  of  the  two 

descriptions  of  hearings  in  presence,  one  of  which  stops  the  proceedings  of  the  other 

courts,   and    causes  inconvenience   to  the   bar  and  the  public,  244-248 Hoar  of 

meeting  of  the  inner  houses  is  fixed  by  act  of  sederunt,  and  reason  therefor,  251-^55 

The  arrears  in  the  inner  house  second  division  are  at  present  very  little,  257 

Prolonging  the  sittings  of  both  houses  would  reduce  the  general  arrear,  but  not  a  parti- 
cular arrear,  of  the  outer  house,  258-260 Witness  is  not  prepared  to  say  that  more 

important  business  is  brought  into  the  court  than  formerly,  261-265. 

The  business  relative  to  Parliamentary  qualification  is  lost  to  the  court  since  the 

Reform  Act,  but  it  never  made  any  great  figure  in  the  mass  of  business,  266-271 

Within  the  last  year  or  two  there  has  been  somewhat  less  business  than  formerly  in 

the  court,  but  it  is  not  satisfactorily  attributable  to  any  one  cause,  272 Further 

examination  as  to  the  business  of  the  court,  and  whether  it  has  increased  or  diminished 
of  late,  273-^76-— Examination  upon  the  study  of  cases  by  the  judges  at  home  on  the 
record ;  whether  advisable  or  not  that  they  should  make  themselves  masters  of  case, 
and  the  law  bearing  thereon,  previously  to  or  subsequent  to  hearing  the  oral  arguments 

of  counsel,  281-302 Examination  upon  the  necessity  of  a  full  argument  in  court  to 

aatisfy  parties  in  the  suit,  303-307 ^Thcre  is  nothing  in  the  present  system  of  record 

that  prevents  full  argument  at  the  bar,  308-312 Evils  in  many  cases  of  the  grounds 

on  wnich  the  judgments  rest  not  being  fully  stated  from  the  bench,  313-31&  321 

Farther  evidence  upon  the  advantages  otviva  voce  argument,  317-320. 

The  evils  complained  of  are  in  the  progress  of  remedy,  and  if  the  system  is  let  alone, 

it  will  purify  itself,  324 Examination  upon  the  different  legislative  enactments  that 

have  taken  place  since  1808,  and  whether  in  the  mass  they  have  been  bene6cial,  325-327 

^The  Judicature  Act  tied  up  the  form  of  proceeding  too  tightly,  in  not  allowing  the 

court  to  make  acts  of  sederunt  for  its  own  practical  guidance,  328 Whether  the 

change  from  written  to  oral  pleading  could  have  taken  place  without  an  Act  of  Parlia- 

lOkent,  330, 331 It  is  only  in  a  certain  class  of  cases  where  the  facts  are  ascertained  by 

^  j^T*  33^' 1^  i^  ^^y  ^^  ^  ^^U  8°^^il  number  of  cases  where  witnesses  are  examined 

in  court  without  a  jury ;    the  usual  plan  for  examining  witnesses  is  by  commission ; 

333-337 Jury  tnal  in  Scotland  is  not  popular;  how  far  the  expenses  are  heavier; 

338-341- 

The  lords  ordinary  and  the  inner  house  decide  the  case  upon  the  same  documents,  with 
the  exception  that  the  latter  court  has  the  lord  ordinary's  note  of  the  grounds  of  his 
judgment,  which  sometimes  causes  the  court  to  challenge  the  grounds  of  the  judgment, 

rather  than  acquiesce  in  them,  342-346 The  court  may  order  additional  documents 

and  additional  ai^uments  in  writing,  but  the  proportion  of  such  cases  is  very  small, 

347-351  • 

Trials.    Whether  inconvenient  or  otherwise  to  try  civil  and  criminal  cases  in  the  neighbour- 
hood where  the  subject  of  inquiry  has  arisen^  Waddell,  81 7-819. 
See  also  Jury  Trial. 
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Uniformity  of  Decision.     See  House  of  Lords.    Inner  House,  4.    Judges  of  the  Inner  Houses 
judgments.     Routine  Business. 

V. 

Vacations.    Extent  thereof,  Millery  2397 There  is  no  necessity  at  present  for  reduciofr 

the  vacations,  but  it  is  a  remedy  sanctioned  by  the  present  statute,  if  the  arrear  of  causes 
demands  it,  Sir  William  Rae,  166,  167 ;  Dean  of  Faculty,  1363-1367  ;  Miller,  2409- 
(j^ix_ — Should  be  shortened,  if  recessary,  -Rep.  ix. Observation  thereon,  Mr.  Wal- 
lace's proposed  Report,  Proc.  in  Com.p.  xxiv. How  far  the  vacations  mi^t  be  abridged 

with  advantage  to  the  public,  Alexander,  488;    Waddell,  658,  659;   Darling,  1151; 

Stodart,  1815;   Miller,  2295-2341 Cause  of  the  opinion   that,  by  abridging  the 

vacations,  fewer  judges  could  be  done  with.  Rep.  vi. Returns  as  to  the  number  of 

sessions  and  vacations  in  the  outer  house  and  inner  house,  Mr.  Wallace's  proposed  Report, 
Proc.  in  Com.p,  xxv. 

Opinion  in  favour  of  certain  incidental  applications  being  made  in  vacation.  Hunter, 

2065 Observations  relative  to,  Mr.  Wallace* s  proposed  Report,  Proc.  in  Com.  p.  xxvi. 

^The  business  of  the  courts  might  be  advanced  by  something  being  done  in  vacation, 

Jft/fcr,  2417,  2418. 

See  also  Interim  Appointments. 

W. 

Waddell,  William.    (Analysis  of  his  Evidence.)— Writer  to  the  signet  since  1814,  676-578 

Was  secretary  to  the  Law  Commission  appointed  in  1833,  579, 580 Number  of  judges 

of  which  the' inner  chambers  and  lords  ordinary  courts  consist,  581-585 Causes  of 

dissatisfaction  at  the  mode  in  which  justice  is  administered  in  the  Court  of  Session,  586- 

ggo^ Six  or  seven  separate  tribunals  sit  daily,  591,  592 Delay  and  expense  that 

constantly  occur  from  the  absence  of  counsel,  from  their  being  retained  in  several  comrts 
and  wanted  in  all  dt  the  same  time,  596-605 A  division  of  counsel  would  be  agree- 
able to  agents  and  junior  counsel,  but  the  senior  counsel  would  object  to  it,  606-^09 

Manner  in  which  causes  are  beard  and  decided  in  the  outer  houses,  610 — • — No  com- 
plaints of  the  mode  of  proceeding  before  the  lords  ordinary ;  greater  proportion  of  their 

judgments  are  acquiescea  in,  611 Summary  manner  in  which  cases  are  disposed  of  in 

the  inner  houses,  without  special  reasons  for  judgments,  612 Which  is  a  cause  of  fre- 
quent appeals  to  the  House  of  Lords,  612,  613. 

The  unwillingness  to  give  reasons  arises  from  the  habits  of  the  dd  judges,  who  used, 

,   before  the  Judicature  Act,  to  make  up  their  minds  from  long  written  pleadings,  who  not 

having  been  used  to  viva  voce  argument,  now  make  up  their  minds  in  the  same  way  from 

Uie  short  records,  614-617 Nature  of  a  case;  it  is  only  in  matters  of  great  difficulty 

and  importance  that  they  are  ordered,  and  are  more  frequently  required  by  the  inner 

than  the  outer  house,  618-625 ^I'be  hour  of  meeting  of  the  inner  house  is  fixed  by 

Act  of  Parliament,  626,  627 ^The  judges  have  all  the  powers  that  appear  necessary 

for  making  acts  of  sederunt  for  carrying  into  effect  the  Judicature  Act;  but  their  acts  of 

sederunt  are  not  revised  sufficiently  often,  628-636 The  judges  are  required  to  read 

but  a  very  small  portion  of  the  voluminous  written  papers  laid  before  them,  the  greater 

part  consisting  of  appendices,  637 Decrease  in  the  business  of  the  Court  of  Session 

m  the  last  20  or  30  years,  638 Description  of  business  of  other  courts  that  has  merged 

in  the  Court  of  Session  in  the  last  few  years,  639. 

Opinion  that  the  number  of  judges  could  not  be  reduced,  if  the  business  before  them 

was  properly  conducted,  641,  642-653 Return,  showing  decrease  of  business  since 

1794,  and  examination  thereon,  645-652 Advantage  oivivii  voce  pleadings  in  correct- 
ing any  misapprehension  of  the  judges,  656,  657 How  far  vacations  mi^ht  be  abridged 

with  advantage  to  the  public,  658, 659 Saving  of  time  that  would  result  if  all  motions 

and  undefenaed  causes  were  taken  before  the  clerks,  662-  666 No  reason  why  the 

lords  ordinary  should  not  sit  every  day ;  the  old  reason  for  Monday  not  being  a  court  day 

is  done  away  with,  667-675 If  the  inner  chambers  were  reduced  to  one,  ahd  the 

business  conducted  in  the  same  manner  as  before  the  lords  ordinary,  they  would  require 

to  sii  the  whole  year,  684-687 ^The  present  sittings,  with  any  necessary  extension, 

would  be  more  satisfactory  than  one  chamber  sitting  on  the  whole  year,  688-690. 

Dissatisfaction  from  the  court  breifking  up  directly  they  have  disposed  of  their  daily 

roll,  whether  from  the  absence  of  counsel  or  otherwise,  691-694 One  chamber  would 

not  cause  much  difference  with  regard  to  absent  counsel,  695, 696 There  is  not  much 

want  of  uniformity  in  decision  in  the  two  courts,  700,  701 Dissatisfaction  at  jury 

•trial,  and  reasons,  702-704 ^Tbere  is  not  much  business  before  the  Teind  Court  now ; 

the  judges  of  the  inner  nouse  generally  rise  for  the  day  after  disposing  of  teind  business, 

but  the  lords  ordinary  sit  in  the  outer  house;  710-714 It  is  the  general  opinion  that 
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it  would  be  better  for  Scotland  that  jury  trial  in  civil  causes  should  be  denied  altogether 

than  proceed  in  its  present  form,  715.  725 In  jury  cases  no  alteration  was  made  in 

the  mode  of  preparing  the  record  from  its  introduction  in  1815  to  1825,  and  then  a  very 

great  alteration  was  made,  716.  724 Mode  of  making  up  issues  injury  cases  formerly, 

and  at  present,  717-723 Further  evidence  upon  the  dissatisfaction  of  the  public  to 

jury  trial  in  civil  cases,  726-742. 

Questions  unon  the  evidence  of  professional  men  to  be  examined  before  the  com-^ 

mittee,  744-748 It  would  be  advantageous  to  suitors  if  counsel  were  attached  to  each 

division  of  the  court,  but  it  would  not  be  worth  the  while  of  men  of  eminence  to  practise 

if  they  were  so  circumscribed,  74^753 If  the  Judicature  Act  was  carried  out  in  its 

full  spirit,  it  would  remove  much  dissatisfaction;  and  as  the  old  judges  are  replaced,  the  evil 

will  work  its  own  cure;  754-756 The  number  of  judges  in  either  division  could  not  be 

reduced,  757 Nor  any  in  the  outer  hou«e,  758 Reason  why  four  is  the  best  num- 
ber for  the  inner  chamber,  759, 760 Causes  of  the  dissatismction  of  the  legal  pro- 
fession of  Glasgow,  Aberdeen,  Dundee,  Perth  and  Paisley,  and  extent  to  which  removed, 
743-  761-764 The  chief  cause  of  delay  in  getting  causes  heard  before  the  lords  ordi- 
nary arises  from  the  senior  counsel  being  called  into  the  inner  house,  765, 766 A  con- 
siderable portion  of  the  time  of  the  lords  ordinary  might  be  saved  by  removing  the  pre- 
piiratiou  of  proceedings  from  them  and  leaving  it  with  counsel,  767-789.  895, 

Advantage  of  the  lord  ordinary's  notes,  which  frequently  prevent  a  reclaiming  note  to 

the  inner  house,  790-792 Contents  of  appendixes  to  record,  and  how  far  necessary 

for  judg^es  to  reaa  them,  particularly  as  regartls  deeds  of  entail,  8cc.,  793-800 A  re- 
duction in  the  number  of  judges  would  be  very  unfavoui*ably  received,  there  is  fair  occu- 
pation for  the  whole  of  them,  804-806 Opinion  of  the  increase  or  decrease  of  business, 

and  of  the  time  occupied  therein,  cannot  be  correctly  formed  from  the  number  of  causes, 

807-810 Jury  trial  in  civil  cases  has  at  all  times  been  unacceptable  generally  to  the 

people  of  Scotland,  81 1 ,  812.  827-830 On  the  trial  of  criminal  cases  oefore  the  Jas- 

ticiary  Court,  the  witnesses  are  removed  from  a  distance  to  Edinburgh,  813-815 

Whether  inconvenient  or  otherwise  to  try  civil  and  criminal  cases  in  the  neighbourhood 

where  the  subject  of  inquiry  has  arisen,  817-819 The  expense  of  carrying^ counsel  to 

a  distance  is  greater  than  conveying  witnesses  to  Edinburgn,  820-822 The  circuit, 

are  for  criminal  business,  and  very  few  counsel  attend  for  civil  cases  unless  specially 
retained,  823-826. 

It  would  be  injudicious  to  compel  the  people  of  Scotland  by  legislative  enactment  to 

adopt  trial  by  jury,  831 Number  of  days  per  week  and  average  number  of  hours  per  day 

the  inner  divisions  sit,  832-838 Extract  from  the  evidence  of  the  Dean  of  Faculty  and 

Mr.  Fisher  before  the  Law  Commission  relative  to  the  mode  of  procedure  in  the  inner  house, 

the  dissatisfaction  thereat,  and  remedies  suggested,  839-841 The  judges  most  sit  lon^r 

in  public  to  hear  cases  as  pointed  out  by  the  Law  Commission,  842 Extent  to  which 

counsel  are  and  should  be  heard,  843-851 Dissatisfaction  arising  on  one  side  from 

doubts  whether  the  judge  has  read  the  papers,  and  on  the  other  from  the  feeling  that  he 
ought  not  to  do  so,  would  be  obviated  by  longer  sittings  in  court  and  fuller  nearines, 

852-864 Further  evidence  upon  the  delays  arising  from  counsel's  absence,  and  tne 

necessity  for  a  better  arrangement,  865-874 If  four  judges  are  divided  in  opinion,  a 

lord  ordinary  is  called  in,  according  to  the  Act,  875-876 Further  evidence  upon  the 

Serusal  of  the  record  by  the  judge  as  affecting  the  subsequent  hearing  of  counsel, 
77-894. 

Wallace,  Robert,  m.  p.  His  motion  for  adding  certain  words  at  the  end  of  the  report  sub- 
mitted by  the  chairman —ayes  1,  noes  4,  Proc.  in  Com.,  xiii. Question  on  his  amend- 
ment for  leaving  out  certain  words  in  Dr.  Lushington's  motion  for  adopting  the  chairman's 
report,  that  words  proposed  to  be  left  out  stand  part — Ayes  4,  Noes  1,  ib. Report  sub- 
mitted by  Mr.  Wallace  and  disagreed  to  by  the  Committee,  ib.  xiv-xxxiii. 

Witnesses.    When  they  do  not  reside  in  Edinburgh,  the  depositions  must  be  taken  by  a 

barrister.  Lord  Advocate,  91 They  are  not  summoned  at  all  in  the  trial  of  cases  before 

the  Court  of  Session  unless  the  cause  is  tried  by  jury.  Lord  Advocate,  119 It  is  only 

in  a  very  small  number  of  cases,  where  witnesses  are  examined  in  court  without  a  jury ; 
the  usual  plan  of  examining  witnesses  is  by  commission ;  Thomson,  333-337— —It  would 
not  tend  to  the  despatch  of  business  or  diminution  of  labour  if  witnesses  were  examined 
viva  voce  in  court ;  further  evidence  upon  vivd  voce  examinations  and  by  means  of  depo- 
sitions, McNeill,  1593-1602 Manner  in  which  their  not  being  made  available  in  some 

cases  is  a  reason  for  the  unpopularity  of  jury  trial,  Solicitor-General  of  Scotland,  2885. 
See  also  Proofs  upon  Commission.    Removal  of  Counsel  and  Witnesses. 

Writers  to  the  Signet.  Minutes  of  a  meeting  of  writers  to  the  signet,  to  protest  against  the 
reduction  of  the  number  of  judges,  showing  the  increase  of  tne  practice  of  hearings  in 

presence.  Hunter,  2074-2079 Resolutions  passed  at  a  meeting  of  the  society  of 

writers  to  Her  Majesty's  signet,  held  at  Edinburgh  6  February  1840,  App.  p.  244. 
See  also  Acts  of  Sederunt,  i . 
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Report,  1840 — continued. 

Written  or  Printed  Arguments  or  **  Cases  *^   Description  of  minutes  of  debate  or  cases  which 

are  sometimes  ordered,   Waddellf  611-625;    G.  J.Bell,  261 4-261  ^r-' Observations 

thereon,  Mr.  Wallace's  proposed  Report,  Proc.  in  Com.  p.  xvi, Previous  to  1825,  cases 

came  into  the  inner  house  against  tne  judgments  of  the  outer  house,  on  full  printed  argu- 
ments, which  it  was  the  intention  of  the  Judicature  Act  to  abolish,  Rep.  v. ;  O.  J.  Bell, 

2636 ;  Solicitor-General  of  Scotland,  2788-2790 Power  reserved  to  the  iudges  under 

Act  6  Geo.  4,  c.  120,  to  order  a  written  argument  in  particular  cases.  Lord  Advocate,  18- 
20— The  ordering  written  cases  must  be  left  in  the  discretion  of  the  judges,  Lord  Advo- 
cate, 106-114. 

They  have  been  too  frequently  ordered  in  the  outer  house  since  the  Act  6  Geo.  4,0. 120, 

Lord  Advocate^  31 ;  Stodart,  1735-1738 They  are  not  ordered  more  frequently  than 

is  necessary,  considering  the  importance  and  difficulty  of  the  particular  cases.  Sir  fVilUam 

Rae,  146 It  is  only  in  matters  of  great  difficulty  and  importance,  and  in  cases  of 

new  matter  not  on  the  record,  that  they  are  ordered,  and  are  more  frequently  required,  by 

the  inner  than  the  outer  house,  Thomson,  189,  190.  277-280;  Waddell,  618-625 It 

ought  only  to  be  done  in  intricate  cases  ;  different  description  of  circumstances  under 

which  they  may  be  ordered,  McNeill,  1531-1 663 ^The  costs  of  cases  are  taxed  against 

the  losing  party,  Stodart,  1 739-1 741* 

Practice  of  parties  to  apply  to  the  lord  ordinary  for  printed  cases  in  order  to  insure  a 
full  argument  m  the  inner  house,  Lord  Advocate,  46-49 ;  Miller,  2291 ;  Solicitor-General 

of  Scotland,  2827 Comparison  between  the  inner  house  and  the  outer  house,  as  regards 

the  practice  of  ordering  written  cases  since  the  Act  of  1825, 1/)rd  Advocate,  42-44 

The  proportion  of  cases  is  very  small  which  now  go  into  the  house  upon  printed  argu- 
ments, Thomson,  189.  277.  347-351 ;  Dean  of  Faculty,  1266. 

In  the  inner  houses  with  respect  to  many  judfjes,  there  is  a  great  advantage  in  having 

written  arguments,  Lord  Advocate,  52 A  printed  argument  is  a  very  deliberate  and 

useful  mode  of  assisting  the  judges  in  the  consideration  of  weighty  cases,  and  the  practice 

has  been  reduced  to  an  extent  beyond  expedience,  Dean  of  Faculty,  1265 Diminution 

in  the  number  of  printed  cases;  evils  ox  such  diminution ;  great  value  of  such  cases  to 

Scotch  litigants;  Dean  of  Faculty,  1370-1375 Necessity  for  a  written  or  printed 

argument  in  cases  of  appeals  to  the  House  of  Lords,  M'Neill,  1539»  1540. 

Writs.    The  inducia  or  period  between  the  service  of  the  writ  and  the  time  it  is  called  in 
Courtis  too  long,  but  cannot  be  altered  without  an  Act  of  Parliament,  Darling,  950-952. 
See  also  Signet.    Summons. 

Writs  of  Error.  An  account  of  the  number  of  writs  of  error  presented,  non-prossed,  heard 
and  decided  on  in  each  session,  from  14  March  1823  to  13  June  1836, distinguishing  the 
number  of  Scotch,  English  and  Irish  in  each  session  respectively,  Mr.  Wallace's  proposed 
Report,  Proc.  in  Com.  p.  xix. ;  App.  p.  246. 
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Martis,  17'  die  Martii,  1840. 


Ordered,  That  a  Select  Committee  be  appointed  to  inquire  into  any  Measures  which 
have  been  adopted  for  carrying  into  eflTect,  in  the  County  of  Middlesex,  the  Provisions  of 
the  Act  1  Victoria,  c.  68,  and  also  into  any  Proceedings  of  the  Justices  of  the  Peace  Id 
relation  to  the  Office  of  Coroner  in  the  said  County. 


LufUB,  23*  die  Martii,  1840, 


And  a  Committee  is  nominated  of — 

Mr.  Wakley. 

Colonel  Thomas  Wood. 

Mr.  William  WilUams. 

Mr.  Mackinnon. 

Mr.  Solicitor  General  for  Ireland. 

Mr.  Cripps. 

Mr.  Thomas  Duncombe, 

Lord  Teignmouth. 


Sir  James  Duke. 

Lord  Eliot. 

Mr.  Aglionby. 

Sir  Thomas  Fremantle. 

Sir  Benjaman  Hall. 

Mr.  Gaily  Knight. 

Sir  George  Strickland. 


Ordered,  That  the  Committee  have  Power  to  send  for  Persons,  Papers  and  Records ; 
and  that  Five  be  the  Quorum  of  the  Committee*. 


THE  REPORT p.     iii 

PROCEEDINGS  OF  THE  COMMITTEE  ^       -       -  p.      y 

MINUTES  OF  EVIDENCE p.      1 

APPENDIX p.  149 

INDEX -    p.  151 
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REPORT. 


THE  SELECT  COMMITTEE  appointed  to  inquire  into  any  Measures 
which  have  been  adopted  for  carrying  into  effect,  in  the  County  of 
Middlesex,  the  Provisions  of  the  Act  1  Victoria,  c.  68,  and  also  into 
any  Proceedings  of  the  Justices  of  the  Peace  in  relation  to  the  Office  of 
CoRONEE  in  the  said  County ;  and  who  were  empowered  to  report 
their  Opinion   thereupon,  together  with  the  Minutes   of  Evidence 

taken  before  them,  to  The  House  ; Have  considered  the  Matters  to 

them  referred,  and  have  agreed  to  the  following  RESOLUTIONS : — 

Resolvedj — 

1. — ^THHAT  the  two  Schedules  of  Fees,  Allowances  and  Disbursements,  to  be 
X     paid  by  the  Coroners,  framed  in  pursuance  of  the  Act  1  Victoria,  c.  68, 
by  the  Justices  of  Peace  of  the  county  of  Middlesex,  are  in  conformity  with  the 
provisions  of  the  said  Act. 

2. — ^That  with  respect  to  the  prohibition  contained  in  the  amended  Schedule  of 
the  allowance  of  fees  and  expenses  to  **  domestic  servants,  constables  in  the  Metro- 
politan Police  force  and  parochial  constables,  or  officers  receiving  regular  salaries 
or  wages,*'  and  the  prohibition,  in  the  "order"'  subsequently  issued,  of  such 
payments  to  "  constables  where  there  is  a  salaried  constable  in  the  parish,"  the 
Committee  are  of  opinion  that  the  parochial  constables  have  been  subjected  by 
such  regulations  to  occasional  expenses  for  which  the  salary  received  by  them 
from  their  parishes  does  not  make  adequate  provision,  and  that  considerable  dis- 
couragement to  the  discharge  of  their  duty  in  regard  to  inquests  has  resulted.  It 
appears  that  in  Mr.  Baker's  district,  owing  to  his  construction  of  the  import  of 
the  above  regulations,  they  have  been  inoperative.  The  Committee  must  also 
observe,  that  according  to  the  Returns  submitted  to  them,  the  restriction  in  question 
exists  only  in  Middlesex. 

3. — That  the  Magistrates  in  Quarter  Sessions  assembled  are  authorized  by 
the  Act  25  Geo.  IL,  c.  29,  to  pay  the  Coroners  for  all  inquests  which  are  '*  duly" 
taken.  At  the  same  time  the  Committee  are  of  opinion,  that  so  much  uncertainty 
remains  attached  to  the  interpretation  of  the  term  "  duly,"  especially  since  the 
decision  in  the  case  of  East,  that  in  their  judgment  a  clearer  exposition  of  the 
term  is  desirable. 

4. — ^That  the  Magistrates,  in  summoning  the  Coroners  on  the  auditing  of  their 
accounts,  appear  to  have  erred,  in  one  instance,  by  exercising  such  powers  in 
committee  whilst  it  belonged  exclusively  to  the  general  court. 

5. — ^That  the  Magistrates  deriving  from  the  Act  1  Vict.  chap.  68,  the  dis- 
cretionary power  of  administering  in  general  court  an  oath  to  the  Coroners,  as  to 
the  correctness  of  their  accounts  of  the  sums  disbursed  by  them,  under  the  pro- 
visions of  the  aforesaid  Act,  do  not  appear  to  have  exceeded  their  power ;  and  that 
the  practice  has  not  in  any  degree  reflected  on  the  character  of  the  Coroners. 

6. — That  the  Magistrates,  in  the  exercise  of  their  jurisdiction  as  Visiting  Justices 
of  the  County  Lunatic  Asylum,  have  adopted  resolutions,  of  which  the  object  is 
to  assist  the  Coroner  in  the  discharge  of  his  duties  with  regard  to  inquests  held 
in  the  establishment  subject  to  their  supervision. 
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7. — That  the  Magistrates,  in  disallowing  the  fees  on  inquests  held  by  deputy, 
acted  in  conformity  to  the  law ;  but  that  Mr.  Wakley,  in  employing  a  deputy 
during  his  temporary  illness,  had  followed  the  uninterrupted  practice  of  his  pre- 
decessors :  and  that  with  respect  to  Deputy  Coroners,  it  appears  that  by  the 
6  &  7  WilL  IV,,  c.  105,  the  Coroners  of  cities  and  boroughs,  in  cases  of  illness 
and  unavoidable  absence,  are  empowered  to  appoint  deputies. 

8. — That  with  reference  to  an  inquest  held  at  Hayes,  the  proceedings  of  the 
Magistrates,  in  committing  an  individual  to  Newgate,  on  a  charge  of  manslaughter, 
after  the  jury  at  the  inquest  had  found  a  verdict  of  wilful  murder,  were  strictly 
les:al. 


^O'^ 


9. — That  in  reference  to  another  inquest,  the  Coroner  having  committed  an 
individual  to  Newgate,  and  it  having  been  alleged  that  the  Magistrates  had 
censured  the  Coroner  and  severely  rebuked  the  constable  for  surrendering  the 
said  individual  on  the  Coroner's  warrant,  the  Committee  having  no  distinct  proof 
of  the  terms  or  form  of  such  censure,  abstain  from  expressing  any  opinion  there- 
upon. 

10. — That  it  appears  to  the  Committee,  that  any  undue  interference  with  the 
Coroners' jurisdiction,  which  may  have  been  displayed  by  individual  Magistrates, 
has  been  over-ruled  by  the  decision  of  the  general  court,  and  that  the  Magistrates, 
as  a  body,  have  borne  testimony  to  the  merits,  and  manifested  a  disposition  to 
uphold  the  authority,  of  the  Coroners. 

11. — ^That  the  Committee  do  not  conceive  themselves  authorized  by  the  terms 
of  the  reference  originating  their  proceedings,  to  offer  any  opinion  on  tbe  general 
subject  of  the  ofl5ce  of  Coroner. 


27  July  1840. 
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PROCEEDINGS  OF  THE  COMMITTEE. 


MartU,  26*  die  Man,  1840, 

PRESBNT  : 


Lord  Teignmouth. 

Mr.  Wakley. 

Colonel  Thomas  Wood. 


Mr.  Thomas  Duncombe. 
Sir  Geoi^e  Strickland. 
Sir  B.  Hall. 


Noes,  3. 
Colonel  Thomas  Wood. 
Mr.  Gaily  Knight. 
Mr.  Duncombe. 


Noes,  3. 
Colonel  Thomas  Wood. 
Mr.  Gaily  Knight. 
Mr.  Duncombe. 


Joins,  23*  die  Julii,  1840. 

Motion  made  (by  Mr.  Duncombe),  and  Question  proposed,— 

The  Committee,  in  pursuance  of  the  directions  of  The  House,  have  examined  several 
witnesses,  "  as  to  any  measures  which  have  been  adopted  for  carrying  into  effect,  in  the  county 
of  Middlesex,  the  provisions  of  the  Act  1  Vict.  c.  68,  and  also  into  any  proceedings  of  the 
justices  of  the  peace  in  relation  to  the  oflSce  of  Coroner  in  the  said  county," — and  have 
agreed  to  lay  before  The  House  tlie  evidence  they  have  received. 

Amendment  proposed  (by  Mr.  Aglionby),  at]  the  end  of  the  question  to  add— "together 
with  their  Opinion  thereon." 

Question  put, — 

That  those  words  be  there  added. 

Ayes,  4. 
Mr.  Aglionby. 
Lord  Eliot. 
Mr.  Wakley. 
Mr.  Williams. 

Words  added. 

Question,  as  amended,  put. 

Aves,  4. 

Mr.  Aglionby. 

Lord  Eliot. 

Mr.  Wakley. 

Mr.  Williams. 

Resolution,  No.  1,  proposed  (by  the  Chairman) — 

"  That  the  two  Schedules  of  fees,  allowances  and  disbursements,  to  be  paid  by  the  Coroners, 
framed  in  pursuance  of  the  Act  1  Vict.,  c.  68,  by  the  justices  of  the  peace  of  the  county  of 
Middlesex,  and  the  order  relative  to  the  same  subsequently  issued  by  them,  are  in  confor- 
mity to  the  provisions  of  the  said  Act." 

Proposed  by  Mr.  Wakley  to  amend  the  question  in  the  following  manner : — 

^  That  the  first  Schedule  of  fees,  allowances  and  disbursements  to  be  paid  by  the  Coroner, 
was  framed  pursuant  to  the  Act  1  Vict.,  c.  68,  and  was  in  conformity  with  the  provisions  of 
the  said  Act.'' 

Question  put, — 

That  **  first,"  be  inserted  after  the  word  '^  the  "  in  the  proposed  question. 

Ayes,  3.  Noes,  4. 

Mr.  Aglionby.  Lord  Eliot. 

Mr.  Williams.  Colonel  Thomas  Wood. 

Mr.  Wakley.  Mr.  Mackinnon. ' 

Mr.  Gaily  Knight 

Amendment  proposed  (Mr.  Aglionby), — 
To  leave  out  '^  and  the  order  relative  to  the  same  subsequently  issued  by  them.'' 

Question  put, — 

**  That  the  words  proposed  to  be  left  out  stand  part  of  the  Question." 

Ayes,  2.  j  Noes,  6. 

Colonel  Thomas  Wood.  Lord  Eliot. 

Mr.  Mackinnon.  Mr.  Aglionby. 

Mr.  Knight 

Mr.  Wakley. 

Mr.  Williams. 

Question,  as  amended,  **  That  the  two  Schedules  of  fees,  allowances  and  disbursements,  to 
be  paid  by  the  Coroners,  framed  in  pursuance  of  the  Act  1  Vict.,  c.  68,  by  the  justices  of  the 
peace  of  the  county  of  Middlesex,  are  in  conformity  to  the  provisions  of  the  said  Act,"  put, — 


Ayes,  3. 
Colonel  Thomas  Wood. 
Mr.  Gaily  Knight       t 
Mr.  Mackinnon. 

The  dhairman  declared  himself  with  the  Ayes. 
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Noes,  3. 
Lord  Eliot. 
Mr.  Wakley. 
Mr.  Williams. 


Sabbati, 
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PjBOCBEDINGS  OF  THE  COMMITTEB — continued. 


SabboH,  24*  die  Julii,  1840. 

present: 
Lord  Teign MOUTH,  in  the  Chair. 


Lord  Eliot. 
Mr.  Wakley. 
Colonel  T.  Wood. 


Mr.  Gaily  Knight. 
Mr.  MfuAdnBon. 
Mr.  Duncombe. 


Resolution  No.  4,  proposed  by  the  Chairman. 

Question  put, — 

''  That  the  Magistrates,  in  summoning  the  Coroners  on  the  auditing  of  their  accouotis 
apnear  to  have  erred  in  one  instance  by  exercising  such  powers  in  Committee,  whilst  it 
belonged  exclusively  to  the  general  CourU" 


Ayes,  3. 
Lord  Eliot. 
Mr.  Gaily  Knight. 
Mr.  Wakley. 


Noes,  1. 
Colonel  T.  Wood. 


Motion  made  (Mr.  Wakley),  and  Question  put, — 

"That  it  appears  by  the  evidence  which  has  been  taken  before  this  Committee, — 
Questions  i^^et  ''That  since  the  enactment  of  the  25th  George  IL,  c.  29,  down  to  the  month  of  January 

seq,  io88.  1315.       1839,  the  Fees  allowed  by  that  Statute  on  the  holding  of  Coroners'  inquests  and  for  mileage 
werepaid,  in  the  coimty  of  Middlesex,  by  the  Justices  of  the  Peace,  out  of  the  county  rates. 
Ques.  15,  €t  stq.  "  Tnat  during  the  same  lengthened  period,  the  other  expenses  connected  vrith  inquests, 

1088.  such  as  the  payments  to  constables,  witnesses  and  jurymen,  were  discharged  out  of  the  poor- 

rates  by  the  overseers  of  the  several  parishes  wherein  the  inouests  were  held. 
Ques.  20,  et  seg.  "  That  in  conseauence  of  the  enactment  of  the  6th  &  7th  William  IV.,  c.  74,  the  payments 

1430.  thus  made  out  of  tne  poor-rates  were  declared,  in  a  circular  issued  by  the  Poor  Law  Com- 

missioners in  March  1837,  to  be  illegal,  and  were  directed  to  be  disallowed  in  the  accounts 
of  the  parochial  officers. 
Ques.  4  and  25,  et  "  That  the  duties  of  the  Coroners'  office  having  been  thrown  into  a  state  of  considerable 
itq.  241. 1097.  difficulty  and  embarrassment  by  this  sudden  alteration  of  an  ancient  custom,  the  Act  1st 
1315.1419.1541.  Victoria,  c.  68,  intituled,  "An  Act  to  provide  for  the  pavment  of  Expenses  of  holding 
J  7 '4-  Coroners'  Inquests,"  was  passed,  in  the  preamble  of  which  Act  it  is  declared,  'that  the 

holding  of  Coroner's  inquests  on  dead  bodies  is  attended  with  divers  necessary  expenses, 
for  the  payment  whereof  no  certain  provision  is  made  by  law,  and  such  expenses  have 
usually  been  discharged,  vnthout  any  lawful  authority  for  that  purpose,  out  of  the  monies 
levied,  for  the  relief  of  the  poor,  and  it  is  expedient  to  make  adequate  legal  provision  for  the 
payment  of  such  expenses. 
Ques.  'iS.etseq.  *'  That  this  statute  provided  that  the  magistrates  of  every  county  in  England  and  Wales, 

530.  1056. 1097.      in  general  quarter  sessions  assembled,  should  at  the  general  quarter  sessions  of  the 
1316. 1355. 1714*    peace,  prepare  a  schedule  of  fees,  allowances  and  disbursements  which  mi^ht  be  lawfully 
paid  by  every  Coroner  on  the  holding  of  any  inquest  on  any  dead  body  within  such  county, 
other  tnan  the  fees  payable  to  medical  witnesses. 
Ques.  34.  '^  That  the  law  having  thus  provided  that  the  expenses  connected  with  the  holding  of 

inquests  which  had  hitherto  been  discharged  out  of  the  poor-rates,  should  henceforth  be  paid 
out  of  the  county  rales,  Uie  Justices  of  the  Peace  for  the  county  of  Middlesex  assembled  at 
a  general  quarter  sessions,  in  November  1837,  and  prepared  a  schedule  of  the  fees,  allow- 
ances and  disbursements  to  be  paid  at  inquests  by  the  Coroners  for  that  county,  a<;cording 
to  the  provisions  of  the  said  Act. 
Ques.  35,  et  seq.  ^*  I'h&t  it  appears  to  this  Committee  that  the  schedule  so  prepared  was  a  just  and  reason- 

141.  203.  243.         able  one ;  and  from  the  evidence  which  Your  Committee  has  received,  it  has  been  shown 
to  have  operated   with  perfect  satisfaction  as  regarded   the  Coroners^  constables  and 
witnesses;  the  jurymen  alone  having  expressed  dissatisfaction  therewith,  on  the  ground  that 
no  allowance  had  been  made  in  it,  to  them,  for  their  loss  of  time  in  attending  at  inquests. 
Ques.  775.  1139.         *'That  in  January  1839  a  vacancy  occurred  in  the  office  of  Coroner  for  the  county  of 

Middlesex,  bv  the  decease  of  Thomas  Stirling,  Esq.,  who  had  occupied  the  office  23  years. 

Ques.  673,  et  seq.  '^  That  whilst  the  election  of  a  successor  to  the  vacant  office  was  pending,  after  the  precept 

777. 1172. 1003.      of  the  Chancellor  had  been  issued,  and  the  day  for  the  election  appointed,  the  Justices  of 

the  Peace,  in  a  memorial  presented  to  them  by  certain  freeholders  of  the  county,  presented  a 

petition  to  the  Lord  Chancellor,  praying  that  a  precept  might  be  issued  for  the  election  of 

a  third  Coroner  in  the  county,  on  tne  ground  that  the  great  increase  in  the  number  of 

inquests  rendered  such  an  appointment  necessary. 

Ques.  1139.  "That  the  Lord  Chancellor  having  declined  to  interfere  on  that  occasion,  the  election  of 

a  successor  to  Mr.  Stirling  was  concluded  on  the  25th  of  February  1839. 
Ques.  ii44f  etseq.        '^That  within  a  few  days  after  his  election,  Mr.  Wakley,  the  newly  chosen  Coroner,  held 
1631.        '  an  inquest  at  Hayes  on  the  body  of  a  gentleman  who  had  been  stabbed.    That  the  inquest 

lasted  during  two  entire  days ;  and  that  the  jury,  having  for  its  foreman  the  churchwarden  of 
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the  parish,  and  consisting  of  the  yeomen  and  gentry  of  the  neighbourhood,  including  amongst 
their  number  a  barrister  and  also  a  highly  respectable  solicitor,  having  returned  a  rerdict  of 
wilful  murder,  a  warrant,  exhibiting  upon  its  face  the  verdict  of  the  jury»  was  issued  against 
the  accused  party.  That  this  warrant  was  prepared  by  the  clerk  of  Mr,  Wakley,  a  person 
who  had  acted  in  that  capacity  to  Mr.  Stirling  for  the  15  preceding  years.  That  notwith- 
standing the  finding  of  the  jury,  three  of  the  Justices  of  the  Peace,  acting  in  the  Uxbridge 
division,  re-opened  the  inquiry,  and  committed  the  accused  party  to  Newgate,  on  the  charge 
of  manslaughter  only* 

*^  That  although  the  magistrates  acted  legally  in  instituting  the  second  inquiry,  their  pro-  Quei.  1149-50. 
ceedings  entailed  upon  the  county  an  additional  expense  of  £•  63. 1 5  5. ;  the  total  amount  of  the 
disbursements  at  the  two  days'  mquiry  before  the  Coroner  having  been  £.6.  7«. 

'^  That  soon  afterwards,  in  another  case  of  death  by  stabbing,  the  accused  person  having  Ques.  iisi^gttej. 
been,  in  the  first  instance,  taken  before  the  Justices  of  the  Peace,  and  then  produced  at  the  1^07. 
inquest  at  Harefield,  he  was  committed  by  the  Coroner,  for  trial,  on  the  jury  naving  returned 
a  verdict  of  wilful  murder  against  him. 

**  That  in  thus  committing  the  accused  person  for  trial  on  the  finding  of  the  jury,  it  appears  Quet.  1508. 
to  this  Committee,  that  the  Coroner  did  no  more  than  comply  vrith  the  provisions  of  the 
4th  of  Edward  I.,  which  enacts  that  'how  many  soever  be  found  culpable  in  any  of  the 
manners  aforesaid,  they  shall  be  taken  and  delivered  to  the  sheriff,  and  shall  be  committed 
to  the  gaol.' 

**  That  this  proceeding  on  the  part  of  the  Coroner,  although  strictly  legal,  appears  to  have  Qum.  1  i$i  .  1507. 
given  (Offence  to  the  Justices  of  tne  Peace  acting  in  the  Uxbridge  division  of  the  county. 

"That  in  the  month  of  October  following,  the  Coroner  who  had  presided  on  the  pre-  Quet.499.474. 
ceding  occasions  held  two  inauests  in  the  parish  of  Hendon,  which  gave  rise   to  some  649. 993. 983. 
proceedings  on  the  part  of  the  Justices  of  the  Peace.    That  in  die  first  of  those  cases  it  was  i53i* 
proved  that  a  boy  named  Coleman  had  lost  his  life  by  an  accidental  wound  inflicted  in 
the  foot.    That  in  the  second  case  a   man  named  Austin,  an  aged  pauper,  died  in  the 
Union  workhouse,  in  consequence  of  having  fallen  into  a  copper  of  boiling  water  in  that 
establishment. 

*^  That  the  rector  of  the  parish  of  Hendon,  having  been  the  Chairman  of  the  board  of  Ques.  497. 983,  et 
guardians  for  the  Union,  ana  also  a  Justice  of  the  Peace  for  the  county,  denied  the  *  neces-  $fj,  1154. 
«ty'  of  an  inquest  on  the  body  of  Austin,  and  having  refused  to  obey  the  warrant  for  the 
disinterment  of  the  body,  the  Ooroner,  on  the  assembling  of  the  jury  for  the  third  time,  was 
obliged  to  issue  anotiier  warrant  to  the  constable  and  his  assistants,  in  order  to  effect  the 
disinterment,  and  obtain  for  the  jury  a  legal  view  of  the  body. 

"That  in    the   same  month  of  October,   the    rector  of  Hendon,  availing    himself  of  Ques.  174. 179. 
his  position  as  a  Justice  of  the  Peace,  complained,  in  strong  terms,  of  the  proceedings  of  44^.  469. 691. 667. 
the  Coroner,  before  the  bench  of  magistrates  at  the  general  quarter  sessions.    At  the  same  7^^*  794-5«  )154« 
time  another  magistrate  moved  that  the  accounts  of  tne  Coroner  should  be  referred  back  to  ^  ^5^*  1  i^i*  1413- 
the  committee  of  accounts,   *  in  consequence  of  their  not  having  been  accompanied  by  1536* 
anfficient  vouchers ; '  and  a  motion  was  also  made  for  the  appointment  of  a  committee  to 
inquire  into  the  causes  of  the  increase  of  inquests  in  the  county.     Both  of  those  motions 
were  carried  vrithout  a  division. 

"  That  the  Coroners  were  requested,  by  notes,  to  attend  before  both  committees*    Having  Qaeg.  166.  960. 
attended,  the  Coroner  for  the  western  division  of  the  county  delivered  in  a  written  protest,  469.  474.  660. 
denying  the  right  of  the  committee  to  question  him  on  any  subject  connected  with  his  1414. 
office;  this  protest  having  been  entered  on  the  Minutes,  he  then  consented  to  answer  any 
interrogatories  that  might  be  proposed  to  him,  and  both  of  the  Coroners  gave  all  the 
explanations  which  were  demanded. 

.   "  That  the  committee  of  accounts,  after  several  meetings,  concluded  their  proceedings  by  Ques.  81.  494. 649. 
recommending  the  court  to  disallow  the  fees  and  charges  of  the  Coroner  for  the  inquest  1161. 
which  had  been  held  on  the  body  of  the  boy,  Henij  Coleman,  at  Hendon,  and  the  special 
committee  presented  a  report  to  the  general  court,  m  which  they  attributed  the  increase  of 
inquests  to  the  three  following  causes : — 

'*  The  Registration  of  Deaths. 

**  The  payment  of  medical  witnesses  under  the  provisions  of  6th  k  7th  Will.  IV., 

c.  89. 
'*  The  fees  paid  to  constables. 

*'  That  the  special  committee,  in  the  progress  of  its  inquiry,  selected  48  casein  of  inquests  Quei*  1^8. 959. 
on  which  they  required  explanations  from  Uie  Coroners,  relating  to  the  '  necessity  *  of  nold- 
ing  such  inquests. 

*'  That  the  only  inquest  of  the  48  which  was  disallowed,  was  the  inquest  on  the  body  of  Ques.  308. 494. 
Coleman,  and,  finally,  the  resolution  for  disallowing  that  inquest  was  rescinded  by  the  gene-  469.489.  503. 
ral  court,  and  the  whole  of  the  chaises  paid. 

"  That  it  was  proved  before  both  committees  of  the  Justices,  and  also  before  this  Com-  Ques,  767. 1449. 
mittee,  that  at  tne  time  when  those  inquiries  were  instituted,  the  number  of  inquests  taken 
by  Mr.  Wakley  in  the  seven  months  during  which  he  had  held  office,  was  less  than  the 
number  which  had  been  taken  by  Mr.  Stirling  in  the  corresponding  months  of  the  pre* 
ceding  year. 

"  That  the  right  of  the  Justices  of  the  Peace  to  institute  a  strict  inquiry  whilst  auditing 
the  accounts  of  the  Coroners  is  fully  admitted  by  this  Committee. 
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Ques.  174. 178,  "That  it  does  not  appear,  by  the  Minutes  kept  at  the  Sessions  House,  which  were 

186.  68a.  1556.       produced  to  this  Committee  by  the  Deputy  Clerk  of  the  Peace,  that  any  proceedings  had 
been  adopted  by  the  magistrates  in  relation  to  the  office  of  Coroner,  until  the  vacancy  waa 
caused  by  the  death  of  IVfr.  Stirling  in  January  1839. 
Ques.  668. 700.  "  That  the  accounts  of  Mr.  Wafley,  and  the  charges  made  therein,  had  been  prepared  and 

1 143.  i45*i,  dehvered  in  exact  conformity  with  the  usage  which  had  been  observed  during  the  precedii^ 

15  years  in  the  accounts  of  Mr.  Stirling ;  and  it  appears  that  the  charges  were  of  the  same 
kind,  in  all  respects,  in  both  sets  of  accounts. 
Ques.  176. 1 86.  "  That  while  the  clerk  sent  in  such  accounts  for  Mr.  Stirling,  il  appears  that  no  complaints 

498.  646. 660. 763.  arose,  no  deductions  were  made ;  but  that  when  similar  accounts  were  delivered  at  the  Ses- 
sions House  on  behalf  of  the  successor  of  Mr.  Stirling,  although  a  less  number  of  inquests 
had  been  held,  the  *  necessity '  for  taking  many  of  them  was  denied,  some  trifling  items 
■    for  *  mileage '  were  struck  out  as  '  overdMirges,'  and  new  rules  for  charging  the  '  mileage  * 
were  made  and  enforced. 

Ques.  659.671,  "The  Justices  of  the  Peace  having  received  information  that  Mr.  Wakley  had  held  some 

7^0.  757.  1010.  inquests  by  deputy,  and  it  having  been  proved,  by  the  statements  of  Mr.  Wakley  before  the 
lAoa.  1474. 155K  court,  that  20  inq^uests  had  been  held  by  deputy,  when  he  was  confined  to  his  house  on 
'71*-  one  occasion  by  illness,  that  the  fees,  and  also  the  monies  which  had  been  paid  out  of 

pocket  by  the  Coroner  to  constables  and  witnesses,  amounting  to  £.40.  9.,  were  struck  out 
of  his  account. 
Ques.  606. 710.  "  That  it  appears  that  in  holding  those  inquests  by  deputy,  Mr.  Wakley  had  followed  the 

735. 1012.1477.  examples  of  his  predecessors  in  both  of  the  divisons  of  the  county;  it  was  nroved  by 
1551'  the  evidence  of  Deverell,  the  constable  of  Shadwell,  that  the  predecessor  of  Mr.  Baker 

scarcely  held  six  inquests  in  a  year,  excepting  by  deputy ;   and   that  in  the  House  of 
Correction  and  the  New  Prison,  Clerkenwell,  where  the  Vfsiting  Justices  were  almost  con- 
stantly in  attendance,  the  deputy  of  the  Coroner  acted  instead  of  the  Coroner  himself  oq 
nearly  all  occasions. 
Qu(»8. 416.511.  ''That  it  does  not  appear,  from  the  Minutes  Icept  at  the  Sessions   House,   that  any 

621.682.  701.746.  deductions  had  ever  been  made  from  any  of  the  Coroners'  accounts  similar  to  the  deduc- 
ii79«  tions  which  were  made  by  the  magistrates  in  the  accounts  of  the  successor  of  Mr.  Stirling. 

Ques.  1406.  1569.        "  That  it  does  not  appear  that  Mr.  Wakley  had  received  any  intimation  from  the  magis« 
trates  that  they  had  any  objection  to  his  holding  inquests  by  deputy,  until  he  was  informed 
that  the  sum  before  stated  was  to  be  deducted  from  his  accoimt. 
Ques.  190.  soo.  ''That  with  respect  to  deputy  coroners,  it  appears  that  such  officers  mav  be  appointed 

^90.  1398.  in  particular  liberties  and  franchises,  and  that  the  Coroners  of  cities  and,  boroughs  are 

empowered,  in  certain  cases,  to  appoint  deputies,  by  the  recent  Act  of  the  6  &  7  Wilham  IV. 
Ques.  81.  67.  71.  "  That  the  Special  Committee  of  Magistrates  appointed  to  inquire  into  the  *  causes'  of 

ia6. 147.  the  increase  of  inquests,  having  reported  that  one  of  those  causes  was  to  be  found  in  the 

allowance  which  had  been  made  to  *  constables'  in  the  Schedule  framed  under  the  provisions 
of  the  Act  of  Victoria,  a  new  Schedule  was  almost  immediately  prepared,  in  which  it  waa 
provided  that  '  no  payments  were  to  be  made  to  parochial  constables  or  officers  receiving 
regular  salaries  or  wages;'  and,  subsequently,  an  '  Order'  was  issued  by  the  Court,  dated 
the  16th  of  January  1840,  declaring  that  '  no  payment  should  be  allowed  to  constables 
when  there  is  a  salaried  constable  in  the  parish.' 

"  That  this  amended  Schedule  and  Order  had  the  effect  of  preventing  the  Coroner  firom 

continuing  his  payments  to  constables  acting  in  that  large  portion  of  the  metropolis  which  i» 

situated  in  the  western  division  of  the  county. 

Ques.  162.  1418.  <<  That  this  discontinuance  of  the  payments  had  been  productive  of  much  loss  and  dis- 

1436.  144.9.  satisfaction  amongst  the  constables,  and  that  in  one  instance  a  constable  had  positively 

refused  to  act  upon  the  warrants  of  the  Coroner,  because  such  payments  had  been  withheld. 

Ques.  1442.  1549.        "  That  this  Committee  is  apprehensive  of  what  may  be  the  effects  of  this  restraint  on  the 

vigilance  of  the  constables ;  and  as  the  Act  of  Victoria  has  declared  that  the  expenses 

attending  inquests  are  to  be  supplied  out  of  the  county  rate,  they  cannot  consider  that  it  is 

lawful  to  defray  those  expenses  from  any  other  fund.    At  the  same  time  Your  Committee 

cannot  fail  to  notice,  that  in  the  '  Returns'  which  have  been  presented  from  the  Clerks  of 

the  Peace  in  England  and  Wales,  that  Middlesex  is  the  only  county  in  which  the  payments 

to  the  constables  out  of  the  county  rate,  for  the  peiformance  of  their  duties  at  inquests,  are 

forbidden  by  the  Justices,  and  Your  Committee  is  at  a  loss  to  discover  any  reason  for 

making  this  solitary  deviation  from  a  most  useful  and  judicious  practice. 

Ques.  250. 1394.         «  That  it  appears  to  this  Committee  that  should  any  alteration  in  the  state  of  the  law  be 

deemed  advisable  by  your  Honourable  House,  it  might  be  expedient  and  just  to  submit  any 

schedule  of  fees  ana  allowances  to  constables,  witnesses,  or  other  persons,  for  confirmation, 

to  one  or  more  of  the  learned  Judges  of  the  Court  of  Queen's  Bench,  before  it  should  receive 

the  force  of  law. 

Ques. 767.  I4i7-  "That  Your  Committee  does  not  discover  in  the  Act  25  Geo.  II.,  c.  29,  in  the  Act 

142a.  1424.  1464,    Vict.  I.,  c.  68,  or  in  the  case  of  the  King  against  the  Justices  of  Kent,  any  provision  or 

decision  which  empowers  the  magistrates  to  inquire  and  determine  whether  there  had  been 

a  '  necessity'  for  holding  any  particular  inquest.     But  it  appears  to  this  Committee  that  it 

is  quite  within  the  province  of  the  Justices  of  the  Peace  to  decide  whether  an  inquest  has 

been  '  duly'  taken,  as  it  appears  to  this  Committee  that  the  word  '  duly'  means  that  thtf 

inquisition  had  been  properly  drawn,  that  the  jury  were  legally  summoned  and  qualified, 
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that  the  inquest  was  held  on  view  of  the  body,  that  the  inquisition  had  been  correctly  signed 
by  the  jurymen,  and  that  all  the  requisite  forms  of  law  on  holding  an  inquest  had  oeen 
strictly  observed. 

"That  considering    that    the  useful  and  important  functions  which  Justices  of   the    Ques.  270. 971,*?^ 
Peace  and  Coroners  are  reciprocally  called  upon  to  perform  in  penitentiaries,  gaols,  work-    seq,  1197.  1296. 
houses,  lunatic  asylums  and  other  places,  it  appears  to  this  Committee  that  such  public    1465.  1492. 1511. 
officers  should  stand,  with  regard  to  the  exercise  of  their  duties,  in  a  state  of  perfect  inde-    i5»8.  1655,  f^*f^. 
pendence  relative  to  one  another;  and  that  in  calling  into  action  the  judicial  functions  of 
the  Coroner,  that  officer  ought  not  to  be  fettered  by  the  apprehension  of  a  personal  or 
vexatious  exercise  of  authority  by  individuals  on  whose  conduct  he  may  be  called  upon  to 
adjudicate.    With  reference  to  this  important  subject,  Your  Committee  conclude  by  quoting 
the  language  of  the  late  Lord  Chief  Justice  Tenterden  :  — 

"*This  freedom  from  action  and  question  at  the  suit  of  an  individual  is  given  by  the  law    Barnewell  & 
to  the  Judges,  not  so  much  for  their  own  sake  as  for  the  sake  of  the  public  and  the  advance-    Cresswell  K.  B. 
ment  of  justice;  that,  being  free  from  action,  they  may  be  free  of  tnought  and  independent    vol.  6,  p.  625. 
in  judgment,  as  all  who  are  to  administer  justice  ought  to  be.     It  is  not  to  be  supposed, 
beforehand,  that  those  who  are  selected  for  the  administration  of  justice  will  make  an  ill  use 
of  the  authority  vested  in  them.     Even  inferior  justices,  and  those  not  of  record,  cannot  be 
called  in  question  for  an  error  in  judgment,  so  lon^  as  they  act  within  the  bounds  of  their 
jurisdiction.   In  the  imperfection  of  human  nature,  it  is  better  even  that  an  individual  should 
occasionally  suffer  a  wrong  than  that  the  general  course  of  justice  should  be  impeded  and 
fettered  by  ccmstant  and  perpetual  restraints  and  apprehensions  on  the  part  of  those  who  are 
to  administer  it.'" 

It  passed  in  the  negative. 
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.  p.  19 
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-  p.  28 
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-  p.  37 


p.  40 
p.  48 
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Peter  Laurie,  Esq.    - 
Mr.  Charies  Wright  - 


pp.  52,  58 
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Martis,  14*»  die  Julii,  1840. 

Thomas  Wakley,  Esq.,  M.  P.  -  -  p.  110 
William  Baker,  Esq.        -        -        -  p.  118 
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William  Baker,  Esq.  -  -  -  p.  122 
Mr.  Serjeant  Adams  -  -  -  p.  130 
Mr.  Thomas  William  Kilsby    -        -  p.  141 

Javis,  23*"  die  Julii,  1840. 
Thomas  Wakley,  Esq.,  M.  P.  -        -  p.  142 
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MINUTES    OF    EVIDENCE. 


Veneris,  29*  die  Mail,  1840. 


MEMBERS    present: 


Colonel  Thomas  Wood. 
NIr.  Thomas  Duncombe. 
Mr.  Aglionby. 
Mr.  G.  Knight- 


Mr.  Wakley. 

Mr.  William  Williams. 

Lord  Eliot. 

Sir  Thomas  Fremantle. 


LORD  TEIGNMOUTH  in  the  Chair, 


WUliam  Baker,  Esq.,  called  in ;  and   Examined. 

1.  Chairman.']  ARE  you  one  of  the  coroners  of  Middlesex  ? — I  am. 

2.  How  long  have  you  acted  in  that  capacity  ? — Nine  years  and  eight  months. 

3.  Then  of  course  you  were  appointed  before  the  Act  of  Victoria? — Yes,  I  have 
been  appointed  coroner  for  the  county,  but  have  always  acted  in  the  eastern  district. 

4.  The  statute  is  the  1st  of  Victoria,  c.  68  ? — Yes. 

5.  At  that  time  considerable  changes  were  made  in  the  mode  of  making  pay- 
ments on  account  of  inquests  ? — Yes. 

6.  Mr.  Wakley.']  You  say  you  act  for  the  eastern  parts  of  the  county? — Yes  ;  I 
have  the  names  of  the  places,  if  the  Committee  wish  to  see  them. 

7.  You  have  the  names  of  the  parishes  ? — ^Yes. 

8.  Will  you  state  them ;  put  the  list  in,  it  will  shorten  your  answer  ? — 

{The  following  List  was  put  in,  and  read:] 


W.  Baker,  Esq. 
39  May  1840 


Edmonton.      , 

Enfield. 

Christchurch,  Spitalfields. 

St.  Matthew,  Bethnal  Green. 

Hamlet    of   Mile-end    Old-town, 

Stepney. 
Liberty  of  Norton  Folgate. 
St.  Katharine. 
St.  Luke. 
Coldbath-fields     Prison   and    New 

Prison. 
St.  George's  East. 
St.  Paul,  Shadwell. 
Bromlev,  St.  Leonard's. 
South  itackney. 
St  Leonard,  Shoreditch. 


Tottenham. 

St.  Mary,  Stratford  Bow. 

Mile-end  New-town. 

St.  John,  Hackney. 

St.  John,  Wapping. 

Liberty  of  East  Smithfield. 

Whitechapel. 

St.  Matthew,  Bethnal-green. 

Hamlet  of  Ratcliff. 

All  Saints,  Poplar. 

St.  Mary,  Stoke  Newington. 

West  Hackney. 

St.  Anne,  Limehouse. 

Liberty  of  Glasshouse-yard. 

St.  Botolph,  Aldgate. 


9.  State  the  area  ? — The  area  is  stated  in  the  Return. 

10.  The  length  and  breadth? — \Witness  refers  to  the  /Jetorw.]— The  Return 
stated  to  me  as  to  the  extent  of  my  district  will  be  found  at  page  82;  '*  length  of  dis- 
trict, from  and  including  Enfield  to  the  river  Thames,  18  miles;  width,  from  Clerken- 
well  to  the  river  Lee,  dividing  the  county  of  Essex,  4  J  miles  ;  and  comprehending 
the  foregoing  places ;"  that  is  at  page  82  of  the  Return.  It  will  be  necessary  that  I 
should  state  as  to  Enfield  and  Edmonton,  that  they  are  included  within  the  dis- 
trict of  the  Duchy  of  Lancaster ;  I  do  not  hold  any  inquests  there  at  all ;  the 
utmost  extent  of  my  distance  is  Tottenham,  about  nine  miles. 

1 1 .  What  is  the  extent  of  the  population  of  that  district? — Half  a  million ;  th^ 
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W.  Bchfy  Esq.    last  census  is  410,000 ;  but  there  has  been  some  addition  to  it ;  I  think  the  popa«* 
— —      lation  cannot  be  less  now  than  half  a  million  ;  it  is  very  dense, 
«9  May  1840.  1 2.  At  the  time  of  your  appointment,  in  what  manner  was  the  expense  of  holding 

inquests  defrayed  ? — ^There  was  the  fee  of  20^.,  and  the  mileage  of  9^  out  to  the 
place  of  holding  inquests,  and  not  from  it,  which  is  all  that  is  allowed  by  the  Act 
of  Parliament;  these  were  paid  by  the  treasurer  of  the  county  out  of  the  county 
rate. 

1 3.-  Mr.  G.  Knigkt]  Going  and  coming  ? — Nine-pence  out,  and  nothing  hone* 

14.  Mr.  IVakkyJ]  Were  you  paid  the  mileage  from  your  place  of  abode  to  the 
place  of  holding  the  inquest  ? — Only  going  to  it, 

15.  You  have  not  answered  that  part  of  the  question  as  to  the  expenses  ? — I  was 
going  to  add,  that  the  expenses  of  the  jury  and  other  expenses  incurred  were  paid 
out  of  the  poor-rates  by  the  overseers. 

\6.  What  persons  did  those  payments  include? — They  were  generally  made  to 
the  constable  and  jury,  which  varied  in  different  parishes ;  Mile^end  New-town 
was  16^.  Qd. ;  Bethnal-greenf  16^.;  Stoke  Newington,  16^.;  Shoreditch,  15^.  &/.; 
and  Mile-end  Old-town,  \7$. ;  averaging  somewhere  about  16«.  6(/.eadbi  inquest. 

1 7*  What  was  the  nature  of  those  payments  ? — There  was  a  small  £ee  paid  to 
the  constable  of  the  parish ;  it  varied  in  different  parishes  from  4^.  6  d.  to  6^.  8c2., 
and  the  expenses  of  the  jury  from  8^«  to  10^.  ;  sometimes  it  was  as  high  as  12^. ;  it 
varied  in  different  parishes ;  there  were  hardly  two  alike. 

1 8.  At  that  time  was  any  pajrment  allowed  for  the  use  of  a  room  in  the  public- 
house  where  the  inquest  was  held  ? — There  was  no  payment. 

19.  Lord  jE/io<.]  How  did  you  (Atain  renraneration  daring  that  period  ? — ^The 
Act  of  Parliament  distinctly  states  the  fee  to  be  20  s. 

20.  Mr.  Wakley.']  How  long  did  that  state  of  things  continue ;  what  vi^ere  the 
circumstances  which  led  to  an  alteration  in  the  mode  of  payment? — ^The  reason  of 
the  alteration  was  a  letter  written  by  the  Poor  Law  Commissioners  on  the  13th 
of  March  1837 ;  they  issued  a  document,  which  is  directed  "  To  the  Church- 
wardens, Overseers  and  other  OflScers,"  requiring  them  to  account  for  the  expen- 
diture of  the  poor-rates ;  and  in  one  item  there  is  this  minute,  "  With  respect  to 
the  charges  more  commonly  found  in  overseers'  accounts,  but  not  authorized  by 
any  statute,  thev  are  such  as  follow  :  namely,  charges  for  coroners*  inquests  and 
charges  properly  payable  out  of  the  church-rates,  must  be  disallowed  as  un- 
founded charges  upon  the  poor-rates."*  This  was  the  first  public  intimation  of 
disallowance  by  the  auditor  of  overseers*  accounts  of  any  such  charge  as  that 
which  related  to  coroners'  inquests. 

21.  That  was  the  order  issued  in  March  1837  ?— Yes, 

22.  Mr.  Duncombe.]  Then  it  was  mixed  up  with  the  church-rate  ? — No  ;  this 
is  a  very  general  letter,  you  observe ;  it  should  be  **  or"  charges  ;  it  should  be  in 
the  disjunctive,  instead  of  "  and  "  charges. 

23.  Mr.  fVakley.]  It  was  not  till  March  1837  that  payments  in  parishes  were 
discontinued  ?:— Not  till  that  period. 

24.  Did  you  make  any  payments  at  inquests  from  March  1837  to  August  1837? 
— Yes ;  they  were  not  discontinued  immediately  on  the  issuing  of  this  document 

25.  Did  you  make  any  representation  to  the  Government,  or  to  any  other 
authorities  on  the  subject.^ — Yes,  there  was  the  opinion  of  the  Attorney  and  Solicitor- 
general  taken  upon  the  subject ;  they  were  of  opinion  that  the  first  item  in  that 
account  only  applied  to  the  parish.  I  think  the  Committee  will  be  saved  a  great 
deal  of  time  if  I  put  this  paper  in,  as  part  of  the  minutes  which  states  the  whole 
facts  of  the  case ;  I  think  the  Committee  will  find  this  the  more  convenient  mode 
of  doing  it  In  consequence  of  an  application  from  the  magistrates,  arising  on  the 
passing  of  the  1st  of  Victoria,  this  letter  was  addressed  to  them. 

26.  That  is  in  consequence  of  the  enactment  of  the  1st  of  Victoria  ? — Yes ; 
and  it  goes  back  to  show  what  the  original  state  of  things  was  as  to  the  fees. 
This  letter  is  signed  by  myself,  and  addressed  to  the  clerk  to  the  magistrates, 

[The  following  Letter  was  put  in^  and  read:]  ' 

Coroners'  Expbmsss. 

Limehouse,  and  a,  Crosby^sqnAie,  Bishopsgale, 
Sir,  ,  19  September  1837. 

AoRBBARtT  to  tfaue  Older  of  the  general  session  of  the  peace,  held  on  the  22d  of  August 
last,  I  herewith  transmit  to  you  an  account  of  the  expenses  incurred  by  me  in  holding  inquests 

since 
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wnce  the  15th  day  of  July  last,  and  I  have  at  the  same  time  mcule  up  my  usual  quarterly      ^  Baker  Eso, 
account,  now  nearly  completed,  in  order  that  all  the  necessary  documents  may  be  forwarded  ^    ^' 

to  you  as  vouchers  for  my  payments.  1^       g 

In  reference  to  your  letter  of  the  8th  instant,  requesting  me  to  transmit  a  scale  of  allow- 
ances, which  I  propose  to  be  made,  under  the  Act  lately  passed,  I  beg,  in  the  first  place,  to 
point  out  to  you,  for  the  information  of  the  court,  a  scale  which  has  been  long  recognized  as 
proper  to  be  allowed  to  the  constable,  &c.,  which  will  be  found  in  a  work  of  one  of  the  learned 
members  of  your  court.  Dr.  Robinson,  entitled,  "  Lex  Parochialis,'*  and  which  is  also  stated 
as  a  usual  scale  of  allowance  by  Mr.  Chitty,  in  his  new  edition  of  Bum's  Justice,  in  a  note 
at  the  foot  of  the  title  ''  Constable,"  vol.  i.  611. 

The  items  are  as  follow :  attending  coroner  with  notice  of  death^  4  s.  Ci^d. ;  summoning  a 
jury  and  attending  inquest,  6  s.  Sd.;  expenses  of  jury,  10  s. 

An  objection  having  been  raised  by  the  Poor  Law  Commissioners  to  the  payment  of  any 
of  these  items  out  of  vie  poor-rate  as  being  illegal,  a  correspondence  ensued  between  them 
and  several  of  the  county  coroners,  which  terminated  in  the  opinion  of  the  Attorney  and 
Solicitor-general  bein^  taken,  who  acknowledged  only  the  first  item  as  a  proper  charge  on 
the  poor-rates  as  bem^  necessarily  incurred  by  the  parisli,  and  therefore  payable  oiere- 
fix>m,  mider  the  provisions  of  the  18th  of  Geo.  3,  c  19,  s.  4;  which,  after  stating  that 
constables,  headlK>roughs  and  tithin^-men  are  often  at  great  charge  in  doing  the  business  of 
their  parish,  and  were  not  sufiicientW^  indemnified  by  tl^  law,  enacts  *'  that  every  constable 
should  every  three  months  deliver  to  the  overseers  his  account  of  all  sums  expended  on  account 
of  his  parish  in  all  cases  not  theretofore  provided  for  by  the  laws  theretofore  made,  or 
by  that  Act,  and  directed  payment  accordingly  out  of  the  poor-rates." 

They,  however,  repudiated  the  two  other  items,  as  ceasing  to  be  part  of  the  parish 
business,  supposing  tnem  to  be  county  business. 

The  apparent  absurdity  of  a  constable  of  a  parish  initiating  a  legal  proceeding,  in  which 
he  was  adfterwards  to  be  immediately  called  upon  to  act  under  a  different  and  distmct  power 
and  authority  unconnected  with  tne  parish,  was  so  astounding,  that  it  caused  a  counter 
opinion  to  be  taken  on  behalf  of  the  constable  of  Whitechapel,  who  was  mainly  interested  in 
the  question,  who,  seeing  that  the  coroner  was  possessed  of  no  funds  to  meet  the  expenses  of 
his  office,  very  naturally  began  to  question  the  solidity  of  the  doctrine  maintained  by  such 
high  authority.  It  was  of  great  importance  to  him,  being  an  unsalaried  officer,  and  having 
no  less  than  150  inquests  forced  upon  him  by  the  parish  m  the  course  of  his  year  of  office, 
arising  chiefly  firom  the  London  Hospital  being  situate  within  it ;  the  cases  arising  in  which 
oblige  him  not  unfrequently  to  go  long  distances  into  Essex  and  other  counties  to  procure 
evidence,  ofl«n  leading  to  great  expense  and  trouble.  Mr.  Chitty's  opinion  was  accordingly 
taken,  who  clearly  showed,  from  tne  authorities  quoted  by  him  (4  M.  S.  Sum.  33  ;  2  Ssuk. 
877  ;  7  Mod.  10 ;  2  Hawk.  P.  C.c.  9,  s.  23,  and  the  Declaratory  Statute  of  Marlbridge,  s.26), 
that  it  was  the  continuous  duty  of  the  parish,  and  consequently  the  business  of  the 
parish  constable,  to  attend  on  the  inquests ;  he  contended  that  as  the  parishioners  were 
bound  to  be  present  at  the  inquest,  it  was  important,  and  indeed  necessary  for  the  coroner 
to  give  them  notice,  which  was  the  origin  of  the  warrant  to  the  constable  to  summon  the 
jury,  and  that  the  execution  of  the  warrant  was  therefore  parish  business,  it  being  the 
common  law  duty  of  the  parishioners  to  attend  the  inquest,  and  that  the  charge  for 
the  room  came  within  the  same  principle,  as  it  would  be  unreasonable  and  inconvenient  in 
most  cases  that  the  inquest  should  be  held  in  the  open  air.  He  also  thought  the  same 
with  reference  to  the  other  charges  submitted  to  him  as  to  expense  of  witnesses,  the  pariah 
being  bound  to  furnish  such  evidence  or  account  of  the  death  as  they  could  procure,  and 
he  felt  confident  that  the  statute  of  18  Geo.  3,  would  receive  a  liberal  construction  in  such 
a  case  on  behalf  of  a  public  officer ;  and  the  previous  allowance  of  such  charges  also 
confirmed  him ;  and  he  was  finally  of  opinion  that  the  Poor  Law  Commissioners  had  mis* 
apprehended  the  case  by  supposing  that  the  charges  were  for  doing  county  business. 

These  conflicting  opinions,  accompanied  by  a  pressure  of  the  necessity  for  some  allowance 
being  granted,  have  occasioned  the  recent  law. 

I  have  been  a  Uttle  more  explicit  on  these  points  than  is  perhaps  absolutely  necessary 
from  the  tenor  of  your  letters ;  but  I  have  thought  it  material  that  the  magistrates,  who 
are  now  called  upon  to  decide  upon  the  scale  of  expenses  to  be  allowed  under  the  late  Act, 
should  be  apprized  that  it  was  not  the  objection  to  the  rate  of  charge,  but  to  the  fund  from 
whence  it  should  be  paid,  which  has  given  rise  to  the  present  law,  and  that  at  the  same 
time  they  should  be  as  accurately  informed  as  possible  of  the  nature  of  the  duties,  the 
expenses  of  which  they  are  called  upon  to  provide  for  out  of  the  county  rate,  and  which  the 
above  statement  will  sufficiently  shadow  forth. 

Before  I  proceed,  however,  to  the  scale  of  fees,  I  think  it  also  necessary  to  call  their 
attention  to  an  Act  passed  in  the  48th  Geo.  3,  c.  15,  which  enacts  that  dead  bodies  cast  on 
shore  are  to  be  decently  interred  by  the  churchwardens  and  overseers,  on  penalty  of  5  /.  on 
the  parties  offiending  ;  but  the  treasurer  of  the  county  is  to  reimburse  the  expense  of  inter- 
ment, with  a  reward  of  55.  to  the  party  giving  notice  of  the  body  within  six  ho.urs  after  the 
discovery.  Although  the  Act  seems  to  relate  to  the  sea-coast,  there  may  be  still  some  doubt 
whether  its  provisions  might  not  be  extended  to  the  river  Thames,  as  an  arm  of  the  sea,  but  I 
believe  it  has  not  been  so  generally  acted  upon.  Whatever  may  be  the  construction  of  it, 
however,  it  appears  to  contain  a  very  salutary  provision,  equally  applicable  to  all  rivers 
and  canals.   Bodied  are  generally  found  floating  when  in  a  putrescent  state,  and,  independently 
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JF.^Bakerf  Esq.     of  that,  are  more  frequently  covered  with  mud  and  filth  than  in  the  sea,  bo  as  to  require  to  be 

-^   ^- .        cleansed  before  they  are  examined  by  iurie3;  and  it  is  frequently  necessary  that  a  room 

29  May  1840.  should  be  provided  to  deposit  them  in  for  the  jury  to  view  them  in.  When  I  state  that  I 
have  between  six  and  seven  miles  of  river  Thames  coast  within  my  district,  a  gi*eat  part  of 
which  runs  through  a  densely  populated  portion  of  the  metropolis,  independently  of  the  St. 
Katharine,  London,  West  India,  East  India  and  Regent's  Canal  Docks,  besides  many  canal 
rivers  and  smaller  waters ;  I  need  make  no  apology,  I  trust,  for  calling  the  attention  of  the 
court  to  the  necessity  of  some  allowance  being  made  on  this  head,  and  in  aid  of  it,  I  beg  to 
lay  before  them  a  leKer  addressed  to  them  from  one  of  the  beadles  of  a  parish  which  has  the 
most  extensive  coast,  Mr.  Thompson  of  Poplar,  which  is  enclosed. 

On  the  subject  of  a  scale  of  charges  for  the  room  for  inquest,  juries,  beadles,  &c.,  I  find 
that  the  parishes  have  varied,  and  scarcely  any  two  appear  to  be  alike.  Mile-end  New- 
town I  find  to  be  1 6  5,  6  d.,  Bethnal-green  16  5.,  Stoke  Newington  10  5.,  and  Shoreditch 
16*.  6d.,  and  Mile-end  Old-town  17s.  It  will  be  found  that  I  have  taken  somewhere 
about  the  average  of  these,  and  allowed  16*.  6(L  Although  I  have  not  expressly  allowed 
the  6  s.  Sd.  charged  for  the  beadles  or  constables  attending  the  inquest,  it  has  not  been  be- 
cause I  do  not  think  them  fairly  entitled  to  such  an  allowance,  but  because  all  the  parishes 
do  not  appear  to  have  recognized  it.  I  have  thought  it  better  to  leave  it  for  the  determination 
of  the  magistrates  than  exercise  a  discretion  myself  on  the  subject.  It  has  been  probably 
considered  by  the  vestrymen  that  this  formed  a  part  of  their  ordinary  parochial  duty,  and 
was  included  in  their  salary;  but  as  the  Poor  Law  Commissioners  have  abrogated  these  and 
many  other  duties  of  these  functionaries,  and  their  salaries  have  been  proportionably 
reduced  and  these  allowances  discontinued,  it  does  seem  to  be  a  fair  subject  of  allowance 
now,  and  as  to  the  constable  who  receives  no  salary,  there  can,  I  think,  be  no  doubt  whatever 
entertained  of  its  propriety,  the  amount  being  reasonable. 

In  regard  to  the  allowance  to  witnesses,  I  need  only  refer  the  magistrates  to  the  opiniou 
expressed  by  the  commissioners  appointed  by  his  late  Majesty  to  mquire  into  the  county 
rate ;  the  law  has  sanctioned  the  allowance  In  the  case  of  medical  witnesses ;  and  if  the 
principle  is  upheld  in  their  case,  it  seems  difficult  to  find  a  reason  why  it  should  not  be 
carried  out  to  witnesses  in  general.  The  commissioners,  I  believe,  recommend  the  same 
allowance  as  is  granted  to  witnesses  at  sessions,  who  come  beyond  a  distance  of  four  miles ; 
but  still  the  poor  man  who  loses  his  day's  labour,  or  a  portion  of  it,  by  coming  a  short  dis- 
tance, seems  entitled  to  some  consideration,  and  I  have  often  had  painful  appeals  made  to 
jne  of  this  kind. 

Upon  the  whole,  then,  the  scale  of  chaises  for  the  consideration  of  the  magistrates  appears 
to  me  to  be  as  follows : 

Beadle  or  constable  attending  the  coroner  with  notice  of  death,  about  4$.  6d.  or  &s.; 
summoning  jury  and  attending  mquest,  6  s.  Sd.;  expenses  of  jury,  10*.  or  12*.;  room  for 
inquest,  bs.;  room  for  deposit  of  body  where  necessary,  bs.;  witnesses  (except  medical), 
sessions  allowance  in  cases  of  trial,  ;  cleansing  and  bringing  up  a  drowned  body,  6s. 

I  shall  be  happy  in  communicating  any  further  information  which  may  be  deemed  neces- 
sary; and  am. 

Sir,  your  most  obedient  servant, 

W.  Baker,  Coroner. 

This  is  dated  on  the  9th  of  September,  shortly  after  the  passing  of  the  Act  of 
Victoria. 

27.  Lord  Eliot,"]  Is  there  much  diflference  between  the  scale  you  recommended 
and  that  adopted  by  the  magistrates? — No. 

28.  Mr.  frakley,]  What  was  the  date  of  the  schedule? — It  was  amended  in 
December  1839.  It  was  made  on  the  7th  of  November  1837  ;  it  was  amended 
in  December  1839. 

29.  The  fees  you  mention  there,  of  16  ^.  and  17^.,  do  not  include  the  payment  to 
medical  witnesses  ? — O,  certainly  not,  that  is  totally  distinct ;  that  was  allowed  by 
another  Act  of  Parliament. 

30.  It  was  not  at  that  time  paid  by  the  coroner,  but  by  the  overseers  ? — The 
Medical  Witness'  Act  passed  the  I7th  August  1836,  allowing  one  guinea  (the 
6th  &  7th  of  William  the  Fourth,  cap.  89),  and  one  guinea  for  a  post-morkm 
examination. 

31.  These  payments  were  not  made  by  the  coroner,  but  you  granted  an  order 
on  the  overseer  of  the  parish  for  the  payment  ? — Yes. 

32.  Was  that  mode  of  payment  altered  by  the  Act  of  Victoria  ? — It  was;  all 
those  fees  were  formerly  payable  by  the  overseers  out  of  the  poor-rates,  and  that 
Act  of  Parliament  states  them  to  be  payable  out  of  the  poor-rates — the  Medical 
Witness'  Act. 

33.  Have  you  a  copy  of  the  first  schedule  of  fees  which  was  made  by  the  magis- 
trates under  the  Act  of  Victoria,  in  November  1837? — Yes;  that  is  the  schedule 
I  have  just  handed  in. 

34.  Have  you  a  copy  of  the  original  schedule  here  ? — I  am  afraid  I  have  not  as  it 
stands  originally,  but  you  will  find  it  is  precisely  that,  with  the  exception  of  those 

*  words 


Digitized  by 


Google 


ON  CORONERS  FOR  MIDDLESEX.  5 

words  which  are  scored  under ;  there  is  the  original  order,  but  it  is  ahered  by     W.  Bakery  Etq, 

the  amendnients  being  added  to  the  print  in  writing.  If  you  take  away  the  writing,       

the  following  is  the  original  schedule  : —  29  May  1840. 

[The  following  was  put  iriy  and  read:'] 
MIDDLESEX. 

A  ScHEDDLB  of  Fees,  ALLOWANCES  and  Disbursements  to  be  paid  by  the  Coroner, 
pursuant  to  the  Act  1  Vict.,  c.  68,  intituled,  "  An  Act  to  provide  for  Payment 
of  the  Expenses  of  holding  Coroners'  Inquests,"  made  at  the  General  Quarter  ^ssion 
of  the  Peace  held  in  and  for  the  County  of  Middlesex,  by  adjournment  on  Tuesday 
the  7th  day  of  November  1837. 

The  Constable. — If  residing  within  two  miles  of  the  coroner's  oflSce,  for  giving  infor- 
mation to  the  coroner  upon  application  for  a  warrant  to  summon  a  jury,  I5. 

An  additional  allowance  of  3  J.  per  mile,  that  he  may  be  compelled  to  travel  each 
way  (to  and  fro)  beyond  the  distance  of  two  miles  from  the  place  where  the  body  lies 
to  the  residence  of  the  coroner  to  procure  the  warrant. 

'  For  summoning  the  jury  and  witnesses,  and  attending  upon  the  coroner  during  the 
inquest  for  a  part  or  the  whole  of  a  day,  6  s,  6d. 

And  for  attendance  during  a  part  or  the  whole  of  any  adjournment  day,  3^.  6d. 

Dead  Body. — For  receiving  and  keeping,  in  cases  of  accident  or  emergency,  the  body, 
or  for  receiving  and  keeping  the  body  (where  there  is  no  parochial  dead-house  or  other 
proper  receptacle,  until  the  inquest  be  held,  a  sum  at  the  discretion  of  the  coroner,  not  ex- 
ceeding 55. 

Inquest  Room. — For  the  use  of  a  room,  if  necessarily  engaged  in  a  public-house,  or 
hired  elsewhere  when  more  convenient,  and  the  inquest  does  not  occupy  more  than  five 
hours,  a  sum  at  the  discretion  of  the  coroner,  not  exceeding  5  s. 

If  the  inquest  be  continued  more  than  five  hours,  a  sum  at  the  discretion  of  the  coroner, 
not  exceeding  for  the  whole  day,  7  s.  6d. 

And  an  allowance  at  the  same  rates  for  a  part  or  the  whole  of  any  adjournment  day. 

Witness. — ^To  the  person  or  persons  finding  the  body  apparently  drowned,  for  bringing 
it  on  shore,  and  giving  information  thereof  to  a  constable  or  parish  authority  of  the 
place,  a  sum  (to  be  divided  among  such  persons  at  the  discretion  of  the  coroner)  not  ex* 
ceeding  4  s, 

To  witnesses  summoned  giving  material  evidence,  and  to  witnesses  not  summoned  giving 
material  evidence  for  one  hour's  attendance,  each  witness,  1  s. 

And  for  succeeding  hours,  6d.  per  hour,  not  exceeding  in  the  whole  for  a  day's  attend- 
ance, Ss.  6d. 

And  at  the  same  rates  for  a  part  or  the  whole  of  a  day's  attendance  on  any  adjourn- 
ment of  the  inquest. 

To  witnesses  being  summoned  3d.  per  mile  each  way  (to  and  fro)  for  every 
mile  beyond  the  distance  of  two  miles  they  may  be  compelled  to  travel  to  attend 
the  inquest,  and  at  the  same  rate  for  attending  on  any  adjournment  day. 

(These  allowances  are  to  be  paid  only  to  such  witnesses  who  it  may  appear  to  the 
coroner  have  suffered  by  loss  of  time  or  by  expense  of  attending  the  inquest,  and  are 
not  to  extend  to  medical  witnesses  being  legally  qualified  practitioners,  and  giving 
evidence  under  the  provisions  of  the  Act  of  the  6  &  7  Will.  4,  c.  89.) 

(No  allowance  to  the  jury  either  in  money  or  refreshment.) 

H.  a  Selby, 

Clerk  of  the  Peace. 

N.B, — ^The  necessary  printed  forms  of  summonses  for  jurvmen  and  witnesses  will  be 
supplied  by  the  county  to  the  coroner,  who  shall  be  requested  to  distribute  them  to  the 
constables  from  time  to  time  as  they  may  be  required. 

35^  Do  you  consider  that  that  was  a  just  schedule  ? — I  considered  it  worked 
very  fairly.     I  thought  the  whole  of  it  was  very  proper. 

.s6.  You  found  it  to  work  very  well? — As  far  as  it  went  ;'but  I  have  expressed 
an  opinion  on  the  subject  of  the  juries,  there  is  no  allowance  in  that  to  the  juries  ; 
on  the  contrary,  it  is  expressly  negatived,  **  No  allowance  to  the  jury,  either  in 
money  or  refreshment." 

37.  Is  that  a  source  of  dissatisfaction  to  juries? — Yes,  it  is  a  source  of  great 
dissatisfaction ;  and  in  a  very  impoverished  neighbourhood  which  mine  is,  I  find 
it  particularly  so,  and  it  is  often  the  painful  duty,  or  rather  the  pleasing  duty  oa 
such  occasions,  to  give  the  money  out  of  their  pockets  than  to  receive  any  thing ; 
I  have  often  seen  the  fees  given  up. 

38.  Do  you  mean  to  the  relatives  of  the  deceased  person? — Yes. 

39.  There  has  been  a  subscription  ?—  Yes ;  the  jury  are  not  only  often  called 
on  to  throw  away  their  time,  but  to  throw  away  their  money  also. 
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W.  Baker^  Esq.        40.  Chairman.']  On  what  ground  were  the  fees  disallowed  to  the  jurors  ? — On 

no  other  ground  that  1  am  aware  of  than  that  there  was  a  power,  on  the  part  of 

^9  AJay  1840.      the  magistrates,  to  do  as  they  pleased  about  it. 

41.  Mr.  fVakley.']  You  say  the  average  allowance  of  the  parish  to  jurors  was 
10^.? — Yes,  before  the  Act  of  Victoria  passed;  and  it  is  felt  hard  by  the  jury- 
men, for  another  reason,  that  in  the  adjoining  county  of  Surrey,  they  have  aug- 
mented the  allowance,  which  was  formerly  10  s.  6d.,  but  is  now  12  ^.  to  the  jury,  by 
an  express  order  of  sessions. 

42.  Mr.  G.  KnigkL]  By  whom  were  those  payments  made  ? — By  the  overseers. 
They  were  voluntary  payments  where  they  found  a  distressing  case ;  they  are  subject 
to  certain  expenses  sometimes ;  they  are  voluntary  on  their  part  entirely ;  they  are 
frequently  called  on  by  poor  Irish  people,  and  people  in  very  great  distress ;  and 
there  is  a  general  feeling  that  if  one  does  it,  another  cannot  do  otherwise.  I  only 
mean  to  say  that  there  is  great  necessity  for  an  allowance  in  impoverished  neigh- 
bourhoods, where  people  cannot  afford  to  lose  their  time. 

43.  Mr.  fVahlet/.]  What  allowance  would  you  suggest  in  such  cases? — I 
allowed  l^s.  before  the  Act  of  Victoria,  when  I  had  the  power  of  so  doing. 

44.  Mr.  fV.  fVilliams.']  Do  your  present  observations  apply  to  the  period  before 
the  passing  of  the  Poor  Law  Amendment  Act  ? — They  do,  so  far  as  to  the  pay- 
ment of  their  own  particular  fees ;  I  had  a  case  on  the  other  day,  where  the  jury 
threw  away  their  money  and  their  time  also,  having  no  fees. 

45.  Mr.  Wdkley.']  What  you  mean  is,  that  at  the  time  juries  were  paid  by  the 
parishes,  they  sometimes  gave  up  their  fees  to  the  distressed  relatives  of  the  deceased 
person  ? — Yes. 

46.  Chairman.']  Has  any  representation  been  made  to  the  magistrates  on  the 
subject  of  such  complaints  ? — Not  beyond  my  letter,  I  think ;  I  never  anticipated 
any  difficulty,  on  the  part  of  the  magistrates,  in  making  an  allowance  to  the  jury, 
or  I  should  have  been  more  distinct  on  that  point. 

47.  Have  any  representations  been  made  since  in  consequence  of  the  discon* 
tinuance  of  the  allowance  ?— I  am  not  aware  that  there  has* 

48.  Have  you  any  reason  to  believe  there  is  any  dissatisfaction  in  consequence? 
•^I  have  not  any  reason  to  believe  there  is. 

49.  Colonel  Wood.]  What  power  have  you  of  enforcing  the  attendance  of 
jurymen  ? — The  law  enables  the  coroner  to  compel  a  juryman  to  attend ;  he 
will  be  returned  to  the  sessions  if  he  does  not. 

50.  What  is  that  ? — There  is  considerable  doubt  entertained  in  my  mind  whe- 
ther the  penalty  clause  of  the  Act  of  Parliament  which  relates  to  juries  in  general 
applies  to  the  coroner's  jury ;  my  opinion  is  that  it  does  not;  the  opinion  of  other 
coroners  is  that  it  does;  mine  is,  that  it  does  not. 

51.  Have  you  met  with  any  unwillingness  on  the  part  of  the  inhabitants  to 
come  forward  as  jurymen  on  coroners'  inquests? — Oh  dear,  no. 

52.  Are  they  generally  summoned  from  the  neighbourhood? — ^They  do  not 
like  losing  their  time  without  remuneration ;  and  finding  that  other  counties  make 
remuneration  to  jurors,  they  say,  "  Why  are  not  we  allowed  also?"  It  is  a  bad 
mode  of  administering  the  law,  to  allow  something  in  one  county  and  not  in 
another. 

53.  Do  they  come  from  a  distance,  or  are  they  summoned  in  the  neighbour- 
hood ? — Generally  in  the  neighbourhood. 

54.  Are  they  summoned  at  a  time  which  interferes  with  their  occupation,  or  of 
an  evening  ? — All  day  long ;  I  hold  inquests  at  all  periods  of  the  day,  from 
morning  to  evening ;  but  1  endeavour  as  much  as  possible  to  accommodate  my 
time  to  the  time  which  best  suits  the  jurors. 

55.  Mr.  G.  Knight.']  Who  makes  out  the  list  of  jurymen?— The  constable;  the 
warrant  is  issued  to  him. 

56.  It  is  his  right  and  duty  to  select  the  persons  bethinks  proper  ? — Yes  ;  that 
is  done  by  the  constable. 

57.  Mr.  W.  Williams.]  If  a  person  be  summoned  to  attend  on  a  coroner's  jury, 
and  he  refuses  or  neglects  to  do  so,  what  are  the  penalties  he  is  subject  to  ? — 
He  is  liable  to  be  returned  to  the  sessions ;  that  is  the  only  law  I  can  find  on  the 
subject;  they  can  fine  him  for  contempt  of  court. 

58.  To  what  extent? — Forty  shillings,  I  believe;  it  is  an  expensive  pro- 
ceeding; I  heard  of  an  instance  of  a  man  who  paid  80  /.  because  he  refused  to 
serve  on  a  jury;  that  was  a  butcher. 

59.  Has 
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59.  Has  not  tbe  coroner  the  power  of  fining  for  contempt  ?— No,  I  think  not ;  IV.  BnUr,  E«|. 
my  opinion  is,  that  inasmuch  as  the  Act  of  Parliament  states  that  the  coroner  is       ~"TJ     jT" 
to  6nd  his  jurors,  as  he  did  heretofore,  and  afterwards  giving  a  specific  penalty  /     ^  • 
on  coroners'  inquests,  it  applies  only  to  those  cases  in  which  the  coroner  acts  in 

the  room  of  the  sheriff  in  those  particular  judicial  duties  he  perforins, 

60.  Mr,  T.  Duncombe.]  Have  you  returned  many  people  to  the  sessions? — I 
hare  not  done  that  yet. 

6u  There  is  no  difficulty  in  collecting  a  jury,  then? — No,  none  in  the  world; 
I  have  none  ;  I  have  been  obliged  sometimes  to  wait. 

62.  Mr.  fVakkyJ]  With  the  exception  of  the  omission  of  an  allowance  to  jurors, 
have  you  considered  the  first  schedule  made  by  the  magistrates  under  the  Act  of 
Victoria  to  have  been  a  just  one  ? — I  think  so ;  there  are  no  fees  allowed  in  respect 
of  estreats  of  deodands ;  X  perceive  by  the  return  made  to  The  House  that  several 
of  the  coroners  make  those  charges  to  the  magistrates ;  we  have  never  made  them 
in  Middlesex. 

6^.  Lord  EUot^  Since  the  discontinuance  of  an  allowmice  to  jurors,  do  you  appre* 
bend  there  would  be  any  difficulty  of  procuring  evidence  to  be  given  before  the 
jury  if  you  had  no  power  of  compelling  their  attendance?— No,  except  under  the 
Jury  Act ;  but  my  own  strong  feeling  is,  that  the  Jury  Act  does  not  apply,  and 
that  we  have  only  power  to  send  it  to  the  sessions  ;  I  find  this  laid  down  in  Mr. 
Jervis's  book;  but  this  book  was  written  before  tbe  Act  passed :  "Coroners  have 
no  power  to  impose  any  fine  or  amerciament ;  if,  therefore,  no  return  be  made  to 
the  coroner's  precepts,  or  the  jurors  who  are  summoned  and  returned  do  not  appear, 
no  fine  can  be  imposed  by  the  coroner,  but  he  must  return  the  defaulters  to  the 
assizes  or  sessions,  where  they  shall  be  fined  or  amerced  for  their  default  Numer- 
ous instances  occur  in  the  ancient  writers  of  jurors  being  fined  quia  non  vencrunt 
ad  inquidtionem  coram  coronatore.^^ 

64.  Mr.  W.  WiUiams.']  Since  the  payment  has  ceased  to  juries,  have  you  prac- 
tically found  any  difficulty  in  assembling  juries  ? — Not  the  least;  I  live  in  a  very 
dense  neighbourhood,  so  exceedingly  dense  that  one  could  always  get  men  to 
come  forward,  if  those  did  not  come  who  were  summoned. 

65.  Mn  Wakley.]  You  have  stated  what  you  allowed  ? — ^The  point  about  the 
estreats. 

66.  That  schedule  of  fees  having  been  made  in  November  1837,  continued  in 
force  till  when? — It  continued  till  19th  of  December  1839,  when  the  alterations 
made  in  ink  in  this  paper  were  made. 

67.  State  what  they  are? — "  The  Constable.  If  residing  within  two  miles  of 
the  coroner's  office  for  giving  information  to  the  coroner  upon  application  for  a 
warrant  to  summon  a  jury,  1^. ;  an  additional  allowance  of  3rf.  per  mile,  that  he 
may  be  compelled  to  travel  each  way  (to  and  fro)  beyond  the  distance  of  two 
miles  from  the  place  where  the  body  lies  to  the  residence  of  the  coroner  to  pro- 
cure a  warrant.  For  summoning  the  jury  and  witnesses,  and  attending  upon  the 
coroner  during  the  inquest,  for  a  part  or  the  wbole  of  a  day,  6  s.  6d.;  and  for 
attendance  during  a  part  or  the  whole  of  any  adjournment  day,  3  s.  6d. :" 
the  words  added  are,  "  All  these  fees  are  to  be  paid  at  the  discretion  of  the 
coroner."  Then,  again,  nearly  at  the  close,  when  you  come  to  this  part, 
"  These  allowances  are  to  be  paid  only  to  such  witnesses,"  it  says,  "  and 
constables,  who  it  may  appear,  &c.;"  then  there  are  these  words  added  to  the  foot 
of  it,  "  Nor  to  domestic  servants,  nor  to  constables  in  the  metropolitan  police  force, 
nor  to  parochial  constables  or  officers  receiving  regular  salaries  or  wages.  Note. — 
Any  constable  demanding  money  under  pretence  of  warrants  for  burial  will  render 
himself  liable  to  be  prosecuted."     That  is  the  only  alteration. 

68.  Did  that  alteration  extend  to  the  withdrawal  entirely  of  the  7s.  6d. 
which  had  been  previously  allowed  under  the  first  schedule  to  constables  ?— • 
Yes,  it  did,  if  he  was  a  paid  officer. 

69.  Did  you  say  a  paid  officer — a  paid  constable  ? — A  paid  constable. 

70.  Do  you  make  a  distinction  ? — Our  warrants  are  only  sent  to  constables  and 
headboroughs ;  and  I  look  to  constables  and  headboroughs  to  perform  those 
duties  J  if  they  are  performed  by  others,  I  can  only  recognize  the  principal. 

71.  Subsequently  to  the  making  of  that  amended  schedule,  did  you  receive 
any  order  of  court  on  the  subject  of  the  payment  of  the  constable ;  have  you  got 
those  orders  with  you  ? — On  the  16th  of  January  1840,  there  is  an  order  of  sessions  : 
**  Resolved,  that  payment  of  the  accounts  presented  by  the  coroners  at  the  present 
session  be  postponed  to  enable  the  committee  to  ascertain  how  £aur  the  order  of 
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fV.  Baker,  ILsq.     court  of  the  19lh  of  December  last  has  been  complied  with,  and  that  hereafter 

— no  payment  be  allowed  to  constables  when  there  is  a  salaried  constable  in  the 

29  May  1840.      parish." 

72.  Is  the  Committee  to  understand  that  first  of  all  a  payment,  to  salaried 
constables  was  entirely  interdicted  ? — Yes. 

73.  And  the  order  of  court  afterwards  extended  to  this,  that  having  ordered 
that  the  payment  to  the  salaried  constables  should  be  discontinued,  that  the  pay- 
ment to  any  constable^  if  there  was  a  salaried  constable  in  the  parish,  should  also 
be  discontinued  ? — Exactly  so, 

74.  Then  under  that  arrangement,  what  constable  could  you  pay  legally  ? — 
I  endeavoured  to  ascertain,  as  well  as  I  could,  if  there  was  any  paid  constable, 
and  I  have  got  a  return  from  the  clerk ;  I  find  that  there  was  no  salaried  con- 
stable or  headborough ;  they  received  no  salary,  generally  speaking ;  there  is  a 
slight  exception ;  there  is  one  man  who  receives  6/.  gratuity,  and  6/.  as  keeper  of 
a  fire-engine ;  that  is  not  in  the  nature  of  any  salary  for  officers  of  this  sort ;  this 
is  a  summary  of  the  applications  I  have  made. 

75.  Do  you  consider  this  order  good  in  law,  or  is  it  part  of  the  schedule? — 
It  becomes  virtually  a  part  of  the  schedule  by  the  alteration. 

76.  Is  it  used  as  a  schedule ;  does  the  Act  recognize  any  order  of  court  ? — 
That  perhaps  is  a  technical  objection  which  I  have  not  yet  considered. 

77.  Do  you  recollect  when  you  received  this  order  ? — You  find  it  minuted  on  the 
back. 

78.  I  see  it  was  adopted  on  the  16th  of  January,  and  not  forwarded  to  you  until 
the  24th  of  February? — If  that  is  the  minute  on  the  back,  it  says  16th  of  Ja- 
nuary 1840,  But  received  by  me  on  the  24th  of  February. 

79.  Colonel  Wood.]  Do  you  not  consider  that  an  order  for  enforcing  the  schedule 
to  explain  the  manner  in  which  it  is  to  be  carried  into  effect? — I  should  say  it  is 
sufficient  for  that  purpose ;  I  think  the  Act  of  Parliament  says  that  the  justices  in 
session  may  alter  the  schedule  from  time  to  time, 

80.  Are  you  aware  if  the  magistrates  meant  the  words  "  salaried  constable" 
to  apply  to  the  metropolitan  police  ? — They  intended  it  to  apply  to  others,  such  as 
beadles  of  the  parish. 

81.  Have  you  found  any  difficulty  in  employing  the  police  in  summoning  wit- 
nesses?— We  have  never  employed  them  at  all ;  if  you  will  have  the  kindness  to 
refer  to  the  report  published  by  the  magistrates,  you  will  find  that  the  commis- 
sioners object  to  it. 

[The  following  paper  was  put  in,  and  read :] 

To  Her  Majesty's  Justices  of  the  Peace  in  Quarter  Session  assembled. 

31  October  1839. 
The  Committee,  to  whom  it  was  referred  on  the  10th  October  last,  to  inquire  into  the 
causes  of  the  increase  of  inquests  since  the  passing^  of  the  Statute  1  Vict,  c.  68,  and  to 
reconsider  the  schedule  of  fees  now  paid  under  that  Statute,  and  to  report  generally,  have  to 
report,  that  in  pursuance  of  the  order  of  reference,  they  directed  their  attention  to  the  number 
of  inquests  which  have  been  held  since  1833,  which  are  as  follows: 


YEARS. 


1834    -  - 

1836    -  -  -  - 

1836  -  -  -  . 

1837  .  -  -  . 

1838  -  -  .  - 

1839  to  14th  September 


MR.  STIRLING. 


No.  of  Inquests.        Natural  Deaths. 


621 
612 
636 
698 
736  • 

408 


196 
216 
211 
279 

378 


MR.  BAKER. 


No.  of  Inquests.         Natural  Deaths. 


447 

606 

482 
602 

777 


MR.  STIRLING  AND  MR.  WAKLEY. 
202  I  661 


144 
196 
182 
282 

387 

272 


The  Committee  requested  the  attendance  of  Mr.  Baker  and  Mr.  Wakley,  the  coroners  of 
this  county,  as  well  as  that  of  Mr.  Bell,  who  acted  as  clerk  to  the  late  Mr.  Stirling  for  15 
years,  and  continues  to  act  as  clerk  for  Mr.  Wakley.     From  the  evidence  of  the  coroners 
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and  of  Mr.  Bell,  the  increase  in  the  number  of  inquests  is  to  be  attributed,  in  their  opinion,      ^,  BaJcer,  Esq. 
to  four  causes :  '       * 

1.  To  the  vigilance  of  the  police.  ^9  ^^y  ^^4«- 

2.  To  the  registration  of  deaths. 

3*  To  the  payment  of  medical  witnesses,  under  the  provisions  of  6  &  7  Will.  4,  c.  89. 
4.  To  the  fees  paid  to  constables. 

The  Registration  Act,  and  the  Act  authorizing  the  payment  of  medical  witnesses,  came 
into  operation  the  17th  August  1836,  and  the  schedule  of  fees  for  the  payment  of  witnesses 
and  constables,  as  settled  by  this  court,  7th  November  1837. 

Considering  that  the  very  great  increase  which  has  taken  place  in  the  number  of  inquests 
since  the  date  of  these  Acts  of  Parliament,  the  Committee  concur  in  the  opinion  expressed 
by  the  coroners  and  Mr.  Bell  with  reference  to  the  three  last  causes ;  out  they  do  not 
entirely  agree  with  them  in  opinion  as  to  the  first.  The  attention  of  the  police  was  neces- 
sarily drawn  to  the  occurrence  of  violent  or  sudden  deaths  and  casualties  long  before  the 
Sriod  when  the  great  increase  in  the  number  of  inquests  appears ;  and  it  will  be  seen,  by  a 
:ter  fi'om  the  Commissioners  of  Police  annexed  to  this  report,  that  in  January  1836,  an 
order  was  issued  by  them,  requiring  the  police  to  give  notice  to  the  coroner  and  parochial 
authorities  in  all  cases  where  an  inquest  was  necessary. 

It  further  appeared,  from  the  evidence  of  Mr.  Baker,  that  he  considered  himself  bound 
by  law  to  hola  an  inquest  whenever  he  received  notice  to  do  so  from  a  constable,  and  that 
in  nine  cases  out  of  ten,  such  notices  were  left  at  his  house  while  he  was  absent  on  the  duties 
of  his  office.  It  is  thus  manifestly  impossible  for  him,  in  a  great  majority  of  cases,  to 
ascertain  the  propriety  of  granting  nis  warrants  from  any  previous  inquiry,  a  practice  which 
the  Committee  think  is  susceptible  of  amendment. 

The  Committee  conceive  that  a  coroner's  inquest  is  a  judicial  inquiry,  and  not  merely  a 
medical  investigation ;  and  that  in  this,  as  in  every  other  judicial  in(][uuy,  fair  and  reasonable 
grounds  for  its  necessity  should  be  shown  previously  to  the  inquiry  bein^  instituted ;  and 
they,  therefore,  think  that  it  is  the  duty  of  the  coroners,  before  issuing  their  warrants  for 
holding  inquests,  to  institute  such  preliminary  inquiries  as  to  the  circumstances  of  the  death 
as  may  be  practicable  in  the  exercise  of  a  due  diligence,  for  the  purpose  of  ascertaining  the 
necessity  of  the  inquest ;  and  it  is  stated  by  Mr.  bell  that  such  was  the  practice  of  the  late 
Mr.  Stirling,  and  continues  to  be  acted  upon  by  Mr.  Wakley  since  his  appointment;  and 
that,  since  February,  he  has,  in  above  30  mstances,  refused  to  issue  warrants  for  inquests 
which  have  been  applied  for,  in  consequence  of  having  ascertained  from  such  preliminary 
inquiries  that  these  inquests  were  unnecessary.  In  this  recoihmendation,  your  Committee 
have  no  wish  to  interfere  with  the  practice  of  the  coroner,  except  as  it  bears  upon  the 
number  of  inquests  held,  and  the  expense  which  it  entails  upon  the  county. 

The  Committee  have  read  the  paper  of  instructions  circulated  by  Mr.  Wakley  amongst 
the  constables,  with  respect  to  so  much  of  it  as  requires  the  constables  to  inform  themselves 
of  certain  particulars  touching  the  death  of  the  party,  for  the  purpose  of  enabling  the  coroner 
to  judge  of  the  necessity  of  an  inquest ;  the  Committee  consider  them  judicious  and  useful ; 
and  with  respect  to  the  other  part,  requiring  constables  to  give  notice  to  the  coroners  in  the 
several  cases  of  death  therein  enumerated,  the  Committee  offer  no  opinion,  as  they  do  not 
think  that  the  court  can  exercise  any  control  over  the  coroner,  as  in  the  cases  when  he  may 
think  it  right  to  hold  an  inquest,  the  power  of  this  court,  in  their  judgment,  being  limited  to 
deciding  whether  the  inquests  which  have  been  held  were  unnecessary,  and  ordering  or 
withholding  the  payment  of  the  coroner's  fees  accordingly.  The  Committee  think,  however, 
that  they  may  be  allowed  to  one  class  of  deaths  in  which  Mr.  Wakley  has  stated  to  them 
that  it  is  his  mvariable  and  inflexible  rule  to  hold  inquests  in  every  case,  namely,  in  cases  of 
sudden  death,  founding  his  determination  not  only  on  motives  of  public  policy,  but  on  the 
terms  of  the  statute,  4  Edw.  1,  which  directs  the  inquiry  to  be  made  upon  such  as  "  be 
slain,  or  suddenly  dead  or  wounded."  The  Committee  would  merely  refer  the  court  to  the 
following  commentary  on  thispart  of  the  statute,  which  is  to  be  found  in  East's  Pleas  of 
the  Crown,  vol,  1,  p.  382  :  "  This  power,  however,  is  to  be  exercised  within  the  limits  of  a 
sound  discretion.  There  ought  at  least  to  be  a  reasonable  suspicion  that  the  paity  came  to  his 
death  by  violent  or  unnatural  means ;  for  if  the  death,  however  sudden,  were  from  fever  or 
other  apparent  visitation  of  God,  there  is  no  occasion  (with  the  exception  befpre  mentioned, 
in  cases  of  prisoners)  for  the  coroner's  interference." 

The  Committee,  in  the  course  of  their  inquiry,  felt  that  it  would  be  more  satisfactory  to 
the  public,  if  the  duty  of  giving  notice  to  the  coroners,  and  summoning  the  juries,  on  the 
occurrence  of  deaths  of  a  violent  or  sudden  and  suspicious  nature,  were  discharged  (within 
the  limits  of  the  metropolitan  police  force  district  in  this  county)  by  the  superintendents 
of  police,  who  must  necessarily  have  the  best  means  of  information  within  their  i-espective 
divisions  in  such  circumstances ;  and  who,  from  holding  responsible  public  stations,  would 
exercise  both  vigilance  and  a  proper  discretion  in  ascertaining  the  necessity  of  holding  an 
inquest,  which  rests  at  present,  in  a  great  degree,  on  the  judgment  of  the  parish  constables, 
and  a  communication  to  this  effect  was  made  to  the  Commissioners  of  Police.  It  will  be 
seen  from  the  letters  annexed  to  this  report,  that  the  Commissioners  have  expressed  their 
willingness  to  render  the  services  of  the  police  available  in  giving  notice  to  the  coroners ; 
but  that,  on  their  submitting  the  application  of  the  Committee  to  the  proper  quarter,  it  has 
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W.  Baker^  Esq,     not  been  thought  exp€<Uent,  for  the  present,  that  the  police  should  undertake  the  furtha' 

duty  of  summoning  the  juries. 

29  May^iS^o.  The  Committee  have  revised  the  schedule  of  fees,  allowances  and  disbursements  to  be 

paid  by  the  coroners  pursuant  to  the  Act  1  Vict.  c.  68,  as  settled  by  this  court  on  the  7th 
of  November  1837,  and  they  recommend  that  the  fees  and  allowances  thereby  authorized 
to  be  paid  to  witnesses  and  constables  should  be  no  longer  paid  to  the  following  persons  : 

1.  Domestic  servants. 

2.  Constables  in  the  metropolitan  police  force. 

3.  Parochial  constables  or  officers  receiving  fixed  salaries  or  wages. 

In  connexion  with  this  subject,  the  attention  of  the  court  is  directed  to  the  diflference  in 
the  sums  allowed  by  the  two  coroners  on  each  inquest  from  the  1st  of  January  1838  to  the 
14th  of  September  1839.  There  have  been  1,144  inquests  held  by  Mr.  Stirling  and  Mr* 
Wakley;  and  the  aggregate  expenses  amounted  to  1,1 50  Z.  125.  lOrf.,  being  on  the  average 
1 Z.  05.  3  rf.  for  each  mquest ;  while,  during  the  same  period  there  were  1,338  inquests  held 
by  Mr.  Baker,  and  the  aggregate  expenses  amounted  to  2,039 Z.  10 5.  3d.,  bemg  on  the 
average  IZ.  11 5.  24  rf.  for  each  inquest.  Mr.  Wakley,  in  his  evidence,  stated  to  the  Com- 
mittee that  he  never  found  any  dissatisfaction  expressed  by  witnesses  or  constables  with  the 
amount  of  their  expenses ;  and,  considering  that  the  coroner  for  the  western  division  must 
allow  a  greater  sum  to  constables  for  mileage  in  many  instances  than  is  allowed  in  the  other 
division,  the  Committee  feel  bound  to  state,  tliat  they  can  discover  no  cause  for  so  lai^e 
an  excess  as  one-third  in  the  expenses  allowed  by  Mr.  Baker  over  those  allowed  by 
Mr.  Wakley,  and  to  express  their  opinion  that  a  considerable  reduction  may  be  made  for  the 
future  by  that  gentleman,  without  detriment  to  the  due  execution  of  his  office,  and  with 
advantage  to  the  rate-payers.  The  schedule  of  fees,  allowances  and  disbursements,  as 
amended  by  the  Committee,  is  annexed  to  this  report.    All  which  is  submitted,  &c. 

P.  Laurie,  jun..  Chairman. 
Appendix,  No,  1. 

Sir,  Whitehall-place,  18  October  1839. 

The  Commissioners  of  Police  have  to  acknowledge  the  receipt  of  your  letter  of  the  14th 
instant,  transmitting  the  copy  of  a  resolution  of  a  committee  of  magistrates,  dated  the 
14th  instant,  and  to  acquaint  you,  in  reply,  that  the  Commissioners  wfll  be  glad  to  renda: 
the  services  of  the  police  available  in  carrying  into  effect  the  alteration  suggested,  by  which 
it  is  stated  the  great  expense  now  incurred  would  be  saved  to  the  rate-payers. 

The  resolution  transmitted  only  refers  to  the  giving  notice  to  the  coroner,  which  has  in 
fact  been  done  by  the  police  since  January  1836.  A  copy  of  the  order  of  the  Commis- 
sioners on  the  subject  is  now  enclosed.  If  it  be  contemplated  to  devolve  upon  the  police 
also  the  duty  of  summoning  the  jury  and  performing  the  other  duties  on  the  holding  an 
inquest,  the  Commissioners  would  beg  to  have  a  further  communication,  with  a  statement  of 
the  necessary  details,  before  they  can  offer  an  opinion  how  far  it  may  be  in  their  power  to 
assume  such  additional  duties  with  the  present  strength  of  the  police. 

I  have  the  honour  to  be.  Sir, 

Your  most  obedient  servant, 
p.  Laurie,  Esq,,  jun.  Richard  Mayne. 

&c.  &C.  &c. 

(Copy.) 

3  January  1835. 
In  all  cas^  of  violent  or  sudden  death,  or  casualties,  where  a  coroner's  inquest  should  be 
held  upon  the  body,  the  jwlice,  whenever  the  case  comes  under  their  cognizance,  will,  in 
addition  to  giving  information  to  the  parochial  authorities  of  the  district,  give  information 
to  the  coroner  also,  and  report  upon  the  occurrence  sheet  that  they  have  done  so  at  the 
time  the  occurrence  is  reported. 


Appendix,  No.  2. 

Sir,  Whitehall-place,  26  October  1839. 

In  reference  to  your  letter  of  the  14th  instant,  and  accompanying  resolution,  and  the 
Commissioners'  answer  dated  the  18th  instant,  and  to  what  passed  subsequently  at  an  inter- 
view with  yourself  on  the  same  subject,  the  Commissioners  of  Police  beg  now  further  to 
acquaint  you,  that  they  have  submitted  for  consideration,  in  the  proper  quarter,  the  question 
whether  the  officers  of  the  metropolitan  police  should  undertake  the  duty  of  summoning  the 
coroner's  jury  within  the  police  district,  in  all  cases  where  an  inquest  is  to  be  held  ;  and  it 
has  been  decided  that  for  the  present  it  would  not  be  expedient  that  the  metropolitan  police 
should  undertake  the  performance  of  this  duty,  but  they  shall  continue,  as  heretofore,  to  give 
notice  to  the  coroner  m  all  cases  where  it  shall  be  thought  desirable  that  an  inquest  should 
be  held. 

I  have  the  honour  to  be.  Sir, 

Your  most  obedient  servant, 
P.Laurie,  Esq.,  jun.  Richard Mayne. 

&c.    &c.     &c. ^ 

Appendix, 
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Appendix,  No.  3.  W.  Baker.  Y..^. 


MIDDLESEX. 

(The  amended  Schedule.) 

A  proposed  Schedule  of  Fees,  Allowances  and  Disbursements,  to  be  paid  by  the 
Coroner,  pursuant  to  the  Act  Ist  of  Victoria,  cap.  68,  intituled,  "  An  Act  to  provide  for 
Payment  of  the  Expenses  of  holding  Coroners'  Inquests." 

The  Constable. — If  residing  within  two  miles  of  the  coroner's  office,  for  gi\Tng  informa- 
tion to  the  coroner,  upon  application  for  a  warrant  to  simimon  a  jury,  Is. 

An  additional  allowance  of  3</.  per  mile  for  every  mile  that  he  may  be  compelled^ 
to  travel  each  way  (to  and  fro)  beyond  the  distance  of  two  miles  from  the  place  where 
the  body  lies,  to  the  residence  of  the  coroner,  to  procure  the  warrant. 
For  summoning  the  jury  and    witnesses,  and  attending  upon  the  coroner  during  the 
inquest,  for  a  part  or  a  whole  of  a  day,  65.  6rf. 

And  for  attendance  during  a  part  or  the  whole  of  any  adjournment  day,  3«.  6  rf. 
All  these  fees  are  to  he  paid  at  the  discretion  of  the  coroner. 

Dead  Body. — For  receiving  and  keeping,  in  cases  of  accident  or  emergency,  the  body,  or 
for  receiving  and  keeping  the  body  (where  there  is  no  parochial  dead-house  or  other  proper 
receptacle)  until  the  inquest  be  held,  a  sum,  at  the  discretion  of  the  coroner,  not  ex- 
ceeding bs. 

Inquest  Room. — For  the  use  of  a  room,  if  necessarily  engaged  in  a  public-house, 
or  hired  elsewhere  when  more  convenient ;  and  the  inquest  does  not  occupy  more  than 
five  hours,  a  sum,  at  the  discretion  of  the  coroner,  not  exceeding  6«. 

If  the  inquest  be  continued  more  than  five  hours,  a  sum,  at  the  discretion  of  the  coroner, 
not  exceeding,  for  the  whole  day,  Is.  6d. 

And  an  allowance  at  the  same  rates  for  a  part  or  the  whole  of  any  adjournment  day. 

Witness. — To  the  person  or  persons  finding  any  dead  body,  and  for  bringing  on  shore  any 
dead  body  apparently  drowned,  and  giving  Information  thereof  to  a  constable  or  parish 
authority  of  the  place,  a  sum  (to  be  divided  among  such  persons,  at  the  discretion  of  the 
coroner)  not  exceeding  4  s. 

To  witnesses  summoned,  giving  material  evidence,  and  to  witnesses  not  summoned,  giving 
material  evidence^  for  one  hour's  attendance,  each  witness  1  s. 

And  for  succeeding  hours,  6rf.  per  hour,  not  exceeding  in  the  whole  for  a  day's  attend- 
ance, Ss.  6d. 

And  at  the  same  rate  for  a  part  or  the  whole  of  a  day's  attendance  on  any  adjournment 
of  the  inquest. 

To  witnesses  being  summoned,  3d.  per  mile  each  way  (to  and  fro)  for  every  mile 
beyond  the  distance  of  two  miles,  that  they  may  be  compelled  to  travel  to  attend  the 
inquest,  and  at  the  same  rate  for  attending  on  any  adjournment  day. 

(These  allowances  are  to  be  paid  only  to  such  witnesses  and  constables  who  it  may 
appear  to  the  coroner  have  suffered  by  loss  of  time  or  by  expense  in  attending  the  inquest, 
and  are  not  to  extend  to  medical  witnesses  being  legally  qualified  practitioners,  and  giving 
evidence  under  the  provisions  of  the  Act  of  the  6th  and  7th  Will.  4,  cap.  89,  nor  to  do- 
mestic servants,  nor  to  constables  in  the  metropolitan  police  force,  nor  to  parochial  con- 
stables or  officers  receiving  regular  salaries  or  wages.) 

(No  allowance  to  the  jury  either  in  money  or  refreshment.) 

Note. — Any  constable  demanding  money,  under  pretence  of  warrants  for  burial,  will 
render  himself  liable  to  be  prosecuted. 

ti.B.  The  necessary  printed  forms  of  summonses  for  jurymen  and  witnesses  will  be 
supplied  by  the  county  to  the  coroner,  who  shall  be  requested  to  distribute  them  to  the 
constables  from  time  to  time,  as  they  may  be  required. 

Note. — The  words  above,  printed  in  italics,  show  the  alterations  in  this,  the  amended. 
Schedule. 


29  May  1840. 


Appendix,  No.  4. 

Instructions  from  the  Coroner  for  Middlesex. 

35,  Bedford-square,  London,  September  20th,  1839. 
I  HAVE  to  request  that,  after  the  29th  day  of  the  present  month  of  September  1839,  all 
applications  relative  to  the  holding  of  inquests  may  be  made  to  me  at  35,  Bedford-square, 
London. 

Thomas  Wakley,  Coroner. 

%*  On  applying  for  warrants  for  the  taking  of  inquests  in  the  western  division  of 
Middlesex,  the  constable  or  beadle  is  desired  to  answer  such  of  the  following  questions  as 
may  concern  each  particular  death.  The  coroner  hopes,  therefore,  that  tne  list  will  be 
carefiilly  kept,  so  that  the  necessary  answei  s  mav  be  given  whenever  application  is  made 
for  a  warrant. 

549.  B  2  Questions 
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JT.  Baker ^  Esq.  Questions  to  be  answered  on  applying  for  a  Warrant 

■"  1,  When  did  the  death  happen  ? 

29  May  1840.  2.  When  was  the  body  found? 

3.  Was  the  deceased  a  male  or  female,  an  infant,  a  lunatic,  or  a  pauper  ? 

4.  What  is  thought  to  have  been  the  cause  of  death  ? 

5.  Is  the  body  in  a  fresh  or  in  a  decomposed  state  ? 

6.  If  it  be  supposed  that  poison  was  the  cause  of  death,  what  was  the  poison  ? 

7.  If  any  medical  practitioner  was  in  attendance  before  death,  what  is  his  name? 

8.  If  the  death  was  sudden,  was  there  any  previous  illness,  and  for  what  length  of  time  ? 

9.  At  what  public-house  or  other  place  is^the  inquest  to  be  held  ? 

10.  How  far  is  the  body  from  that  public-house  or  other  place  ? 

In  many  cases  answers  to  a  few  only  of  the  above  questions  will  be  sufficient. 

Notice  shall  be  given  to  the  coroner  by  headboroughs,  the  police,  parish  constables  and 
beadles  in  all  cases — 

When  persons  die  suddenly. 

When  persons  are  found  dead. 

When  persons  die  from  any  act  of  violence  or  any  accident. 

When  women  die  during  labour,  or  within  a  few  hours  after  delivery. 

When  persons  are  suspected  to  have  died  from  the  effects  of  poisons,  or  quack  medicines. 

When  persons  die  wno  appear  to  have  been  neglected  during  sickness  or  extreme 
poverty. 

When  persons  die  in  confinement,  as  in  prisons,  police-offices  or  station-houses. 

When  lunatics  or  paupers  die  in  confinement,  whether  in  public  or  in  private  asylums. 

82.  Do  the  police  now  give  you  notice  of  sudden  deaths  ? — Yes,  ever  since  1835. 

83.  But  they  have  not  yet  undertaken  the  duties  of  summoning  the  jury  ? — 
No ;  it  was  a  particular  request  of  my  own ;  I  applied  to  the  commissioners  of 
police,  thinking  it  important  that  they  should  convey  to  the  coroner  information. 

84.  Are  there  any  objections  to  that  arrangement  being  carried  into  effect, — ^the 
summoning  a  jury  ? — If  you  were  to  place  the  whole  power  in  the  hands  of  the 
police  exclusively,  I  should  say  there  would  be  very  great  objection  while  the 
present  law  remains,  which  renders  the  parish  liable  to  indictments  for  not  holding 
an  inquest  in  cases  in  which  the  law  requires  it  to  be  held,  and  therefore  the 
power  would  be  removed  from  the  parochial  officers,  who  wrould  have  no  control 
over  it  if  it  was  entirely  in  the  possession  of  the  police ;  that  I  think  would  be 
the  ground  of  the  objection ;  I  say  there  is  no  objection  to  their  having  a  simul- 
taneous power  with  the  parish  constables. 

85.  Are  you  speaking  of  the  notice  or  summoning  the  jury? — ^To  understand 
your  question  it  would  go  to  this ;  if  the  whole  power  were  placed  in  the 
hands  of  the  police,  it  wrould  take  it  out  of  the  hands  of  the  overseers  and 
constables. 

86.  What  are  the  objections  involving  the  duties  of  summoning  the  jury  by 
the  metropolitan  police? — I  am  not  aware  what  objections  there  may  be  on  the 
part  of  the  police ;  I  cannot  tell  that ;  it  is  immaterial  to  the  coroner,  so  long  as 
the  jury  are  summoned,  whether  it  is  by  one  party  or  another. 

87.  Are  there  any  objections  on  the  part  of  the  public? — It  would  abstract 
them  pro  tanto  from  the  other  duties  they  have  to  attend  to. 

88.  The  notice  is  now  given  by  the  police? — Yes;  supposing  a  man  going  his 
rounds  finds  a  man  killed  on  the  spot,  he  writes  a  note  to  the  coroner. 

89.  On  whom  do  you  depend  now,  in  speaking  of  notices  of  sudden  deaths,  or 
cases  in  which  inquests  are  required  ?— On  the  parochial  officer,  the  constables 
and  the  police  also;  since  1835  I  rely  upon  both, 

90.  You  receive  notice  from  both  parties? — Yes,  I  frequently  get  double 
notice. 

91.  Do  you  ever  find  cases  in  which  the  police  omit  to  give  you  notice  ? — 
Oh  yes,  very  often. 

92.  In  the  generality  of  instances  do  the  police  give  notice,  or  do  the  parochial 
constables? — I  should  say  that  the  parochial  constables  are  more  in  the  habit  of 
giving  notice  than  the  metropolitan  police. 

93.  Mr.  JVakley.']  In  what  proportion? — Three  to  one. 

94.  Mr.  W.  TVilliams.']  Do  they  depend  on  each  other  to  give  such  notice? — 
The  order  to  the  police  is  positive  ;  they  would  give  notice  independently  of  the 
constable. 

95.  Do  you  find  numerous  instances  in  which  the  police  have  neglected  to 
perform  their  duty,  and  it  is  performed  by  the  parochial  authorities  ?—  0  yes. 

96.  Do  you  wish  to  qualify  that  answer  ? — I  know  several ;  I  will  tell  the 
Committee  the  way  in  which  it  arises. 

97.  Do  you  charge  it  on  them  as  neglect  ? — No,  the  term  **  neglect "  is  not, 

perhaps, 
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perhaps,  the  strict  terra  ;  "  omission  "  is  the  term,  I  should  say,     I  was  going  to     (T.  Baker^  Esq. 
mention  the  reason  why  the  parochial  oflBcers  obtain  information  which  the  police       — — . 
cannot;  an  application  is  made  to  the  parochial  officer  for  a  coffin,  on  a  grant  to      29  May  1840* 
bury  the  dead,  and  the  information  may  be  conveyed  to  them  according  to  the 
ancient  means  which  the  law  has  afforded,  without  any  knowledge  on  the  part  of 
the  police  that  any  such  event  has  occurred. 

98.  Colonel  Wood.']  Why  may  not  the  overseer  make  communications  to  the 
police  as  well  as  to  the  parochial  constables  ? — He  may  not  have  the  knowledge 
of  the  fact. 

99.  What  do  you  mean  by  officers ;  do  you  not  mean  the  overseers  ? — The 
overseers  and  the  constable,  generally  speaking,  are  the  parties ;  the  police  may 
have  no  knowledge  of  any  circumstance  of  the  kind  ;  perhaps  they  move  about 
very  thinly  in  the  course  of  the  day,  but  there  are  more  at  night-time  ;  and  when 
they  disappear,  and  go  from  their  office,  the  knowledge  of  the  particular  accidents 
happening  at  that  time  may  not  have  transpired,  and  may  only  be  acquired  after- 
wards. 

100.  Are  applications  made  to  constables  for  coffins  for  paupers  ? — ^Yes. 

101.  Is  the  constable  the  officer  who  furnishes  the  coffin  for  the  paupers? — 
Yes,  the  constable  or  the  beadle  of  the  parish ;  there  are  constables,  headboroughs 
and  beadles. 

102.  Is  it  not  the  duty  of  the  overseer  to  furnish  decent  means  of  burial  ? — 
He  is  the  person  who  does  it;  he  is. the  party  who  has  the  control;  he  still 
has  not  the  immediate  control,  he  receives  generally  his  information  primarily 
from  the  constable. 

103.  In  what  cases  do  you  allude  to? — I  would  put  a  case  exactly :  supposing 
a  man  died  suddenly  in  the  middle  of  the  night  under  circumstances  of  suspicion  ; 
the  policeman  might  be  off  his  duty  before  the  circumstances  were  known,  and 
another  person  might  acquire  the  knowledge  of  it  during  the  next  day,  a  constable 
or  parish  officer,  and  he  would  give  notice  to  the  coroner ;  the  policeman,  though 
present  at  the  spot  and  in  the  exercise  of  his  duty,  might  know  nothing  about  the 
matter. 

1 04.  Explain  to  the  Committee  how  it  is  that  applications  are  made  to  con- 
stables for  coffins  for  the  burial  of  persons  who  die  suddenly  ? — I  say  constable, 
meaning  one  of  the  parish  officers  only. 

105.  Whom  do  you  mean  by  parish  officers? — ^They  go  under  different  names, 
constables,  headboroughs  and  beadles  ;  they  are  the  parties  who  do  that  particular 
duty ;  they  are  the  officers  of  the  overseers ;  they  act  by  authority  of  the  over- 
seers ;  and  they  are  the  parties  who  are  moving  through  different  parts  of  the 
parish,  who  receive  information  ;  and  if  there  is  any  necessity,  they  commutiicate 
it  to  the  overseers,  and  receive  a  remuneration  or  allowance. 

106.  Mr.  JVakla/.]  Do  you  believe  that  both  descriptions  of  constables,  the 
parochial  and  police,  would  act  well,  with  reference  to  giving  notices,  if  both  had 
equal  power? — ^Yes,  I  think  so;  that  is  my  decided  opinion;  I  think  we  want 
increase  of  power,  and  that  the  more  the  door  is  open  to  investigation  of  persons 
dying  suddenly,  or  by  violent  deaths,  the  better  the  duty  will  be  performed. 

107.  You  were  asked  whether  there  were  any  objections  to  allowing  the  police 
to  give  notice,  and  to  summon  the  juries  ?—  Yes. 

108.  Have  cases  come  before  you  of  persons  who  have  died  in  station-houses? 
—Yes. 

1 09.  Who  have  summoned  the  juries  in  those  cases  ? — ^The  parochial  autho- 
rities always  order  the  juries  to  be  summoned. 

110.  In  such  cases,  would  it  not  be  calculated  to  excite  a  suspicion  against  the 
police  if  they  were  to  summon  the  juries  ? — Yes  ;  or  the  police  might  cover 
their  own  default,  and  give  no  information  at  all  if  they  had  it  exclusively  in  their 
own  power. 

111.  Do  you  consider  the  two  descriptions  of  constables,  both  exercising  the 
same  functions,  calculated  to  exercise  a  reciprocal  check  on  each  other  ? — Yes, 
exactly  so ;  and  if  you  will  allow  me,  I  have  expressed  that  opinion  here  pretty 
clearly ;  it  is  in  page  33  of  a  letter  lately  addressed  by  me  to  the  magistrates 
of  Middlesex :  "  Those  who  have  most  watched,  and  are  therefore  best 
able  to  appreciate  the  working  of  the  new  system,  know  that  no  institu- 
tions require  more  vigilance  and  more  cautious  jealousy  on  the  part  of  the 
inhabitants  than  the  police,  and  the  establishments  under  the  new  Poor  Laws. 
Let  the  police  on  the  one  hand,  and  the  subordinate  officers  appointed  under  the 
Poor  Laws  on  the  other,  act  upon  each  other  as  regards  the  duties  of  the  coroner, 
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f^.  Baker,  Esq.  or  even  as  respects  their  other  duties,  and  it  requires  no  great  foresight  to  bring  the 
— — —      mind  to  the  conclusion  that  each  will  be  disinclined  to  interfere  with  the  other,  and 

sg  May  1840.  that  they  will  seek  to  throw  a  veil  over  each  other  s  defaults ;  but  leave  the  third 
power,  that  of  the  churchwardens  and  overseers  with  their  attendant  officers  in 
full  efficiency,  acting  as  mediators  and  guardians  of  the  people,  and  you  will 
ensure,  as  the  necessary  result,  not  only  the  prompt  execution  of  duty,  but  the 
certainty  of  its  being  fully  attained.  It  is  in  the  wholesome  and  correct  exercise 
and  working  of  this  system  as  at  present  established,  where  all  parties  are  jealous 
of  each  other,  that  you  have  an  increase,  but  I  trust  a  just,  a  legitimate,  and  by 
no  means  an  inordinate  increase  in  the  duties  of  coroner.'*     That  is  my  opinion, 

112.  Colonel  Wood.]  But,  Mr.  Baker,  all  this  relates  entirely  to  the  giving 
notice  of  sudden  death  ? — It  relates  to  the  duty  generally. 

113.  If  the  coroner  is  informed,  either  by  a  parochial  constable  or  by  the  paid 
police,  of  a  sudden  death,  the  discretion  rests  with  him  as  to  giving  the  notice? — I 
am  putting  the  case ;  supposing  the  policeman  has  neglected  his  duty  during  the 
night  in  the  station-house,  he  would  probably  be  disposed  to  cover  that  for  his  own 
sake,  and  he  would  give  no  information  to  the  coroner. 

1 14.  Then  it  relates  only  to  the  giving  notice? — It  relates  to  the  whole  matter 
altogether.  If  you  were  to  remove  it  from  the  overseer,  he  would  lose  all  power  over  it. 

115.  Mr.  Wakley.']  If  a  suspicion  had  existed  that  a  party  had  died  at  the 
station-house  through  neglect  or  ill-treatment,  would  it  work  well  for  the  coro- 
ner's office  to  allow  the  authorities  at  the  station-house  to  have  the  marshalling  of 
the  witnesses  and  summoning  of  the  jury  ? — Certainly  not. 

1 16.  Mr.  JV.  Williams.']  In  cases  of  sudden  death,  is  there  generally  a  disincli- 
nation manifested  on  the  part  of  the  relatives  of  the  deceased  to  have  an  inquest 
held  on  the  body  ? — Very  often ;  and  there  is  great  difficulty  in  the  case  of  an 
exceedingly  pauperized  neighbourhood  in  exercising  any  discretion  whatever. 
The  very  person  who  would  come  to  you  and  state  that  it  was  not  necessary  to 
hold  an  inquest,  would  be  the  very  person  who  would  wish  to  cover  some  default 
of  his  own  and  prevent  inquiry. 

117.  Is  it  your  opinion  that  the  combined  influence  of  the  parochial  authori- 
ties and  of  the  police  is  necessary  ? — It  is. 

118.  Mr.  Wakley.]  Do  you  find  that  where  there  is  the  greatest  objection  by 
the  relatives  to  the  holding  of  inquests  that  there  is  the  most  necessity  for  in- 
quiry ? — ^Very  frequently  indeed. 

1 1 9.  Mr.  G.  Knight]  By  what  rule  does  the  constable  govern  himself  in  the 
selection  of  jurymen  in  important  cases? — He  has  no  power  by  law,  but  he  exer- 
cises his  option  on  the  subject ;  I  put  a  clause  into  a  Bill,  which  did  not  pass,  as  to 
the  amendment  of  the  coroner's  law,  it  having^  been  thrown  out  in  consequence  of 
the  difference  between  the  two  Houses  as  to  the  coroner's  court  being  an  0{>en 
court.  It  was  a  clause  allowing  the  coroner  to  summon  that  description  of  jury- 
man which  is  contemplated  by  the  Jury  Act,  in  all  cases  of  murder  or  man- 
slaughter, or  great  importance ;  that  clause  was  acceded  to ;  there  would  then 
have  been  power  vested  in  the  coroner  to  get  a  better  description  of  jury  in  par- 
ticular cases. 

1 20.  In  your  opinion,  some  law  is  necessary  for  the  government  of  the  constable 
in  the  selection  of  such  a  jury  ? — ^Yes. 

121.  Mr.  JVakley.]  Do  you  give  the  constable  any  instructions  on  the  subject? 
— None  at  all ;  I  consider  I  have  discharged  my  duty,  as  far  as  regards  the  con- 
stable, in  issuing  my  warrant  to  him ;  I  believe  the  particular  effect  is  this,  that 
in  a  case  of  a  person  dying  under  circumstances  such  as  those  I  have  alluded  to, 
he  gets  a  better  description  of  jurymen  generally  than  the  ordinary  juries  that 
coroners  have,  by  his  applying  to  the  parochial  officers ;  supposing  there  was  a 
case  of  riot,  or  a  case  of  death  under  very  peculiar  circumstances,  he  generally 
does  so,  and  has  his  authority  to  summon  a  better  description  of  jurymen. 

122.  Mr.  G.  Kniaht.]  You  believe  he  would  endeavour  to  do  so,  and  that 
would  be  his  general  practice  ? — ^Yes. 

123.  Chairman.]  Have  you  any  reason  to  complain  of  the  way  in  which  the 
constables  exercise  their  power  ? — ^No ;  they  are  amenable  to  their  overseers ;  and 
if  I  were  to  make  a  complaint  to  their  overseers,  they  would  be  discharged  for 
their  misconduct. 

1 24.  Mr.  Q.  Knight.]  You  said  you  still  thought  an  additional  rule  or  clause 
would  be  necessary  for  their  government ? — I  thought  it  would  be  useful;  the 
way  I  put  it  was  that  of  giving  the  coroner  discretion  of  summoning  a  particular 
jury  when  he  required  it. 

125.  You 
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125.  You  have  found  no  dissatisfaction  ?— No.  ^^  ^aker  Esq, 

1 26.  Colonel  fVood.]  There  is  no  fee  to  the  constable,  then  ? — Yes,  I  think  there      -^ *- — ' 

is  ;  "  Constable  1  s.''  29  May  1840. 

127.  Mr.  Wakky.']  Is  that  to  be  paid  to  a  constable  who  is  a  salaried  officer  ? 
— Not  under  the  amended  schedule ;  I  suppose  it  is  not. 

128.  Supposing  this  case  occurs ;  if  a  policeman  has  made  an  eflfort  to  save  the 
life  of  a  person,  has  plunged  into  the  water  to  save  an  individual  from  drowning, 
and  has  not  succeeded,  but  brought  the  body  ashore  dead,  and  if  he  be  sum- 
moned to  attend  an  inquest  on  the  following  day,  can  you,  under  the  present 
schedule  of  the  magistrates,  pay  him  for  his  exertions  to  save  the  life  of  the 
party,  or  for  his  attendance  at  the  inquest  ? — No ;  for  he  does  not  lose  his  day's 
work. 

129.  Can  you  pay  him  any  thing  for  any  one  of  such  services  ? — No,  certainly 
not ;  it  says,  "  These  allowances  are  to  be  paid  only  to  such  witnesses  who  it  may 
appear  to  the  coroner  have  suflfered  by  loss  of  time,  or  by  expe^e  in  attending 
the  inquest." 

130.  Has  the  police  constable,  after  having  performed  such  services,  some- 
times to  attend  the  inquests  when  he  ought  to  be  off  duty  and  in  bed? — Yes,  no 
doubt. 

131.  Colonel  Wood.']  You  think  that  he  ought  to  be  remunerated  for  his 
attendance  ? — Yes,  a  moderate  remuneration. 

132.  Sir  71  Fremantle.']  On  what  grounds  do  you  think  that  a  policeman,  a 
salaried  officer,  should  be  paid  for  occasional  services ;  should  not  that  be  a 
matter  of  arrangement  by  the  heads  of  the  police  establishment? — I  should  say 
that  would  be  better  still. 

133.  What  reason  have  you  to  suppose  that  such  arrangement  is  not  made  ? — 
I  have  sometimes  had  applications  made  to  me  by  the  police. 

134.  You  feel  yourself  precluded? — Yes;  I  think  yours  would  be  a  better 
arrangement  considerably. 

135.  Did  you  state,  in  answer  to  a  previous  question,  that  it  was  matter  of 
regret  that  the  coroner  had  not  the  power  of  giving  a  reward  to  any  policeman 
who  had  exerted  himself  for  the  preservation  of  human  life  ? — No,  I  did  not 
express  that  there  was  any  regret  of  the  sort ;  I  should  never  wish  to  have  such 
power  as  that. 

136.  Mr.  Wakley.']  What  is  paid  in  such  cases  to  an  ordinary  person,  a  person 
having  no  specific  duty  to  perform? — ^Thatis4^. :  "To  the  person  or  persons 
finding  the  body  apparently  drowned,  for  bringing  it  on  snore  and  giving 
information  thereof  to  a  constable  or  parish  authority,  a  sum  (to  be  divided 

among  such  persons  at  the  discretion  of  the  coroner)  not  exceeding  45."  ^ 

137.  Sir  T.  FremantU^  You  do  not  think  that  a  policeman  ought  to  be  paid 
that  4  s.  ? — Well,  I  think  it  is  much  better  in  the  hands  of  the  police  to  remune- 
rate them  than  have  any  power  of  that  sort, 

138.  Do  you  consider  that  a  policeman  ought  to  have  such  fee  for  bringing 
a  dead  body  on  shore  ? — I  think,  in  the  case  of  rescuing  a  person  ^om  drowning, 
he  ought. 

139.  That  is  not  the  question ;  it  is  conveying  a  dead  body;  we  are  asking 
as  to  a  particular  fee  ;  do  you  consider  that  a  policeman  paid  and  salaried,  that 
he  ought  to  have  such  fee  ? — No,  certainly  not. 

140.  Lord  Eliot.l  Do  you  think  it  is  part  of  the  policeman's  duty  to  leap  into 
the  river  and  expose  his  life  1 — No,  certainly  not. 

141.  Sir  T.  Fremantle.']  I  should  like  to  ask  Mr.  Baker  what  objection  he 
finds  to  the  schedule  of  allowances  as  now  in  force  in  the  county  of  Middlesex  ? 
— I  think  it  is  principally  as  to  the  jury,  there  being  no  allowance  as  to  the 
jury;  there  being  allowances  in  the  other  counties  to  the  jury,  and  none  in 
Middlesex,  and  the  allowance  having  been  before  made  to  them  ;  not  that  it  is 
a  very  great  hardship  on  them,  but  it  is  to  a  certain  extent. 

142.  State  any  other  particular  in  which  yotf  consider  the  schedule  defective? 
— I  merely  mention  that  there  is  no  allowance  made  as  to  estreats  of  deodands 
which  other  coroners  have  allowed :  I  find  in  page  28  of  the  Returns  there  is  one 
there;  some  more  in  page  112.  There  are  three  difierent  accounts  to  be  made 
out  by  the  coroner  required  by  law,  one  goes  to  the  Queen  s  Remembrancer ; 
another  to  the  Commissioners  of  Public  Accounts,  and  the  third  to  the  Treasury ; 
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/r.  Baker,  Esq.     and  in  each  case  made  before  a  magistrate,  for  which  he  pays  money  out  of  his 

pocket,  which  he  has  no  power  of  recovering  back  ;  there  are  some  instances  also 

«9  May  1840.      in  pages  113,  118  and  119  of  the  Returns. 

143.  Do  I  understand  you,  that  in  cases  of  deodand  the  coroner  dispenses 
money  out  of  his  own  pocket  which  he  is  not  able  to  recover  back  ? — Yes ;  I  find 
no  positive  law  to  enable  him  to  recover  it. 

144.  I  think  you  have  said  you  frequently  receive  notice  of  a  death  from  a 
police  constable  and  from  a  parish  constable  ? — Yes. 

145.  Have  you  in  those  cases  allowed  the  expense  to  one  or  to  both  ? — Only  to 
the  parish  constable. 

146.  And  since  the  alteration  of  this  order,  you  have  not  allowed  the  fee  to  the 
police  constable  ? — I  have  never  allowed  any  to  the  police  constable  ;  I  always 
considered  him  as  a  paid  officer ;  the  schedule  orijiinally  stated,  "  that  these 
allowances  ai*e  only  to  be  paid  to  those  who  have  suffered  a  loss  of  time." 

147.  Perhapf  you  will  state  the  alteration  that  is  made  in  the  schedule  to 
which  objection  has  been  made,  '*  nor  to  domestic  servants,  nor  to  constables  in 
the  metropolitan  police  force,  nor  to  parochial  constables  or  officers  receiving 
regular  salaries  or  wages ;"  that  is  the  objectionable  part  ? — The  difficulty  is  this  : 
I  know  in  my  own  parish  the  salaries  have  been  regulated  with  reference  to  the 
other  duties,  and  that  they  used  to  charge  these  fees,  and  they  were  paid  inde- 
pendently of  their  salaries. 

148.  You  make  a  distinction  between  the  officers  whose  salaries  are  sufficient 
to  remunerate  them  for  the  whole  of  their  time,  and  others  where  that  is  not  so ; 
and  with  reference  to  the  latter  class  of  officers,  you  think  they  are  entitled  to 
their  fees  for  such  services,  having  no  salaries  ? — Yes. 

149.  And  have  you  found  yourself  restricted  from  paying  the  fee  to  such 
officers? — ^Yes,  latterly  ;  but  the  magistrates  have  relaxed  it  very  much, 

150.  Mr.  Wakley,']  Have  they  relaxed  it  by  any  printed  regulation,  or  only 
in  practice  ? — Only  in  practice. 

151.  As  to  beadles,  have  you  paid  fees  to  them? — When  they  have  been 
constables.  I  am  telling  the  Committee  what  the  operation  of  this  has  been.  In 
some  instances  the  beadles  used  to  perform  this  duty,  but  finding  that  they  were 
not  to  receive  any  emolument  for  it,  being  salaried  officers,  they  have  thrown  the 
duty  upon  the  unpaid  constable. 

152.  Mr.  W.  Williams.']  Since  the  amended  schedule  has  been  in  operation, 
what  alteration  has  that  schedule  produced  practically  on  youc  payments  to  the 
constable  ? — I  think,  practically,  it  has  hardly  done  any  thing  ;  I  did  abstain  from 

^  certain  payments  at  first,  but  afterwards  I  came  back  to  them,  finding  that  by  the 

return  there  was  no  officer  who  came  within  the  fair  interpretation  of  it ;  I  did  not 
consider  them  salaried  officers. 

153.  Mr.  Wakley.']  You  mean  salaried  constables? — Yes. 

154.  Sir  T.  Fremantk.'\  You  have  made  allowances  to  them  ? — Yes. 

155.  Have  your  accounts  ever  been  disallowed  in  consequence  of  your  having 
so  done  ? — I  think  not,  since  I  have  paid  them  lately ;  I  did  not  make  them  at 
first;  afterwards  I  did  make  them. 

156.  Since  you  have  taken  on  yourself  to  make  them,  do  the  magistrates  dis- 
allow them? — They  were  paid  in  the  last  account  but  one,  and  in  the  last 
account. 

157.  Did  you  make  any  representation  to  the  magistrates  on  that  subject  ? — 
Yes,  when  I  was  before  them  I  stated  that  there  were  no  paid  constables  in  the 
parish,  and  that  all  the  other  parties  stated  they  had  very  moderate  salaries  for 
distinct  purposes. 

158.  What  answer  did  they  make  to  that? — There  was  none. 

159.  Do  you  think  there  is  a  disposition  on  the  part  of  the  magistrates  to  relax 
in  the  strict  rule  on  this  point  ? — I  cannot  say ;  I  hope  so. 

160.  At  all  events  you  think  the  matter  should  be  settled  more  advanta- 
geously ? — Yes,  it  is  placing  the  coroner  in  a  situation  where  he  has  no  means  of 
judging. 

16!.  Have    you    ever    found   the   magistrates    indisposed    to    listen  to    any 

suggestion  on  the   subject  of  coroners'  allowances? — Some  of  the  magistrates 

have  taken  an  erroneous  view  of  the  situation  of  the  constables,  and  I  think  that 

the  order  was  made  from  a  mistaken  knowledge  of  their  situation;  that  is  the  only 

,        complaint. 
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162.  Mr.  Wakley.']  Is  that  order  altered? — No;  it  strikes  me  they  have  taken      W.Baker.Esq. 

a  wrong  view  of  it.     There  is  great  complaint  on  the  part  of  the  constables  being       — 

salaried  officers  receiving  a  smdl  salary  for  other  purposes ;  they  say,  "  It  is  very      «9  May  1840. 
hard  on  us  that  you  object  to  it."    I  think  the  order  was  made  erroneously  by  the 
magistrates  in  that  respect, 

163.  You  say  practically  you  have  departed  from  it? — Yes. 

164.  Mr.  \y.  Williams.']  Since  the  amended  schedule  has  been  in  operation,  do 
you  consider  you  were  prevented  by  it  from  paying  the  beadle  as  you  had  done, 
according  to  the  provisions  of  the  first  schedule  ? — No ;  when  I  found  a  beadle 
only  receiving  a  small  salary,  such  as  at  Bow  receiving  a  gratuity  of  61.  for  keep- 
ing a  fire-engine,  I  have  paid  him  as  before. 

1 65.  Though,  by  the  provisions  of  the  amended  schedule,  you  were  ordered  not 
to  pay  any  salaried  officer  ? — Exactly  so. 

166.  Are  your  accounts  paid  without  objection,  now  that  you  pay  the  beadle  as 
before  ? — ^The  last  account  was  paid,  and  the  next  is  in  a  course  of  payment  now. 
From  a  communication  I  have  had  with  the  magistrates  lately,  there  is  no  dis- 
pute. Both  Mr.  Wakley  and  myself  attended  the  magistrates  lately  at  a  special 
court  for  going  into  our  accounts,  and  no  question  arose  on  this  point  whatever ; 
and  my  account  referred  to  a  beadle  who  had  some  trifling  salary  before  for  other 
purposes  than  those  connected  with  the  coroner's  duty. 

167.  Are  you  required  to  swear  to  the  accuracy  of  these  accounts  ? — Yes. 

168.  You  do  not  consider  the  new  schedule  prevents  you  from  paying  the 
beadles  ? — I  considered  I  acted  conscientiously  and  properly. 

169.  Though  they  are  salaried  officers  i — I  have  exercised  my  discretion  in 
the  best  way  I  could,  under  circumstances  of  such  extreme  difficulty. 

1 70.  Now,  do  you  consider  the  provisions  of  the  amended  schedule  prevent 
your  paying  a  constable  in  the  receipt  of  salary  or  wages  ? — If  a  constable  is  in  ^ 
receipt  of  salary  I  should  not  pay  him. 

171.  You  should  not? — I  should  not. 

172.  Chairman.']  In  the  report  of  the  justices  of  the  peace  of  Middlesex,  it  is 
stated,  that  the  magistrates  claimed  the  power  of  deciding  whether  the  inquests 
held  were  necessary  or  unnecessary,  and  altering  or  withholding  the  coroners'  fees 
accordingly  ;  under  what  power  do  they  act ;  for  the  Act  of  1st  Victoria,  cap.  68, 
only  states  they  have  the  power  of  altering  or  varying  the  schedule ;  but  by  what 
Act  have  the  magistrates  that  power? — Ido  not  believe  it  is  under  any  Act  of 
Parliament ;  it  is  by  some  dictum  laid  down  by  one  of  the  judges,  that  the  magis- 
trates have  the  power  of  questioning  whether  the  inquest  has  been  duly  held. 

173.  You  state  that  this  power  was  granted,  not  by  virtue  of  any  Act,  of  Parlia- 
ment, but  by  the  dictum  of  a  judge  ;  could  you  state  in  what  case  that  dictum 
was  laid  down  ? — In  1  Hale's  Pleas  of  the  Crown,  382  ;  it  forms  part  of  the  re- 
port 

1 74.  Mr.  Wakley.]  When  did  you  first  experience  a  difficulty  in  passing  your 
accounts  before  the  justices  of  the  peace? — I  think  not  until  after  your  election; 
Mr.  Stirling,  down  to  the  period  of  his  death,  was  clerk  to  the  magistrates ; 
I  always  framed  my  accounts  agreeably  to  his  directions,  and  they  always  passed 
virithout  any  difficulty  whatever. 

1 75.  Had  you  ever  a  deduction  made  from  your  account  until  after  my  election? 
— Not  any. 

1 76.  Had  any  item  ever  been  struck  from  your  accounts  ? — No ;  I  prepared 
my  own  account  in  the  first  instance  according  to  what  I  conceived  to  be  the  law 
with  regard  to  mileage ;  Mr.  Stirling  told  me  that  he  had  always  been  allowed  in 
a  different  way ;  I  was  told  by  him  to  prepare  my  accounts  in  the  same  way  as  he 
did ;  that  it  had  always  been  allowed  in  respect  of  other  cases  ;  that  accounts  had 
been  paid  in  that  way  down  to  the  present  period ;  but  yesterday  Mr.  Wakley  and 
myself  had  an  interview  with  the  magistrates  in  sessions,  and  a  distinct  under- 
standing was  come  to  with  reference  to  the  mode  in  which  the  mileage  should 
be  charged  in  future,  and  I  apprehend  that  no  difficulty  whatever  will  arise  on 
that  subject  hereafter. 

177.  Lord  Eliot.]  How  are  they  to  be  charged  in  future? — Where  you  hold 
two  inquests  in  one  place,  you  are  only  to  charge  for  one  ;  and  if  moving  from 
one  place  to  another,  to  charge  from  the  place  you  are  moving  from. 

178.  Mr.  JVdkley.]  State  what  difficulties  you  have  experienced  since  the  last 
election  of  coroner  for  the  county? — The  accounts  having  been  referred  back  upon 
points  which  had  no  reference  to  me.     There  was  delay  in  payment ;  it  was  in 
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W.  Baker,  Esq.     Consequence  of  some  inquests  being  held  by  deputy,  which  caused  the  whole  of 

— the  accounts  to  be  referred  back  to  the  committee,  and  subsequently  the  delay ; 

39  May  1840.      and  the  mileage  in  one  or  two  instances  has  been  reduced  on  the  principle  that 

I  bare  mentioned,  of  not  being  allowed  with  regard  to  two  cases  where  there  was 

only  one  journey. 

179.  When  were  charges  first  brought  against  the  coroners  that  they  had 
held  unnecessary  inquests  ? — I  do  not  know  that  I  am  prepared  exactly  to  give 
an  answer  to  that ;  it  was  subsequent  to  Mr.  Wakley's  election ;  about  six  or  seveH 
months  afterwards,  I  think  it  was. 

180.  It  is  stated  in  the  report  of  the  magistrates  that  they  attribute  the  increase 
of  inquests  to  the  fees  paid  to  the  constables ;  does  it  appear  to  you  that  the  fee 
has  been  taken  from  the  constables  for  the  purpose  of  diminishing  the  numbar  of 
inquests  ? — ^Yes,  that  I  think  is  the  only  motive. 

181.  That  beii^  the  case,  according  to  your  opinion,  I  have  to  ask  whether  any 
of  your  inquisitions  have  been  quashed  on  the  ground  that  the  inquest  was  unne* 
cessary  ? — No,  I  have  not  held  fewer  inquests. 

1 82.  Have  you  been  disallowed  payments  for  inquests  cm  the  ground  that  they 
were  unnecessary? — Certainly  not 

1 83.  Colonel  W^O(?rf.]  When  was  the  last  election  of  coroner? — In  February  1839. 

184.  Was  that  previous  to  the  1st  of  Victoria? — No,  long  subsequent;  the  1st 
of  Victoria  was  the  15th  of  July  1837. 

185.  By  the  1st  of  Victoria  it  was  that  discretion  was  given  to  the  magistrates 
of  establishing  the  schedule  of  fees  ? — Yes. 

186.  Then  the  difficulties  you  have  met  with  in  the  allowance  of  your  accounts 
relates  to  that  period  ? — There  was  no  difficulty  in  any  of  the  payments  I  made 
under  the  statute  of  1st  of  Victoria  till  after  Mr*  Wakley's  election  took  place ; 
the  accounts  were  all  passed  during  that  time ;  during  Mr.  Stirling's  lifetime 
the  accounts  were  always  framed  according  to  the  mode  he  required  them,  and» 
being  sanctioned  by  vouchers,  they  were  allowed. 

187.  Do  you  mean  that  after  his  election  those  accounts  raised  a  difficulty? — 
Yes,  I  think  the  difficulty  arose  very  shortly  after  that  period. 

188.  Mx.Aglimby.']  What  was  the  date  of  Mr.  Stirling's  death? — January  1839. 

1 89.  Colonel  Wood.']  You  stated  that  difficulties  had  arisen  relative  to  holding 
inquests  by  deputy ;  were  any  of  your  inquests  disallowed  in  consequence  ? 
— I  have  never  held  inquests  by  deputy  ;  I  have  always  attended  to  every  case 
myself;  I  considered  it  to  be  the  duty  of  the  coroner  to  do  so,  and  I  have  always 
done  so  ;  and  when  I  have  been  unable  to  perform  the  duty  myself,  I  have 
requested  Mr.  Stirling  to  do  it  for  me. 

190.  Mr.  Wakley.']  Do  you  consider  that  the  county  coroner  has  power  to  take 
inquests  by  deputy,  or  to  appoint  a  deputy  ? — The  power  is  given  to  those  who 
act  under  charters  and  grants  from  the  Crown ;  I  never  knew  an  instance  of  a 
county  coroner  having  the  power. 

191.  Do  you  happen  to  know  of  your  own  knowledge  if  your  predecessor, 
Mr.  Unwin,  took  inquests  by  deputy  ? — Constantly ;  for  he  was  himself  labouring 
under  great  bodily  infirmity,  and  his  son  used  constantly  to  hold  inquests. 

192.  Do  you  know  if  Mr.  Stirling  used  to  take  inquests  by  deputy? — I  believe 
Mr.  Bell  used  to  hold  them  for  him ;  for  I  never  knew  an  instance  of  being  called 
on  by  Mr.  Stirling  till  the  last  week  before  he  died. 

1 93.  Do  you  happen  to  know  if  any  objection  was  raised  to  the  paynnent  of 
the  expenses  incurred  from  taking  inquests  by  deputy  till  I  came  into  office  ? — 
Not  any. 

194.  Mr.  Aglionby.']  Can  you  inform  the  Committee  what  was  the  nature  of 
the  appointment  of  deputy  in  either  of  those  cases  you  have  mentioned  ? — My 
answer  is  this ;  I  consider  it  no  appointment  of  deputy  at  all ;  it  was  an  act  done 
in  the  case  of  Mr.  Unwin  by  his  son  acting  for  him,  the  inquisition  being  signed 
by  the  father,  he  not  being  present ;  it  is  not  an  appointment  by  him,  it  is  merely 
a  permissive  sort  of  authority. 

195.  Mr.  G.  Knight.']  Was  the  father  ill  at  the  time  from  infirmity? — Yes, 
by  reason  of  infirmity  that  he  permitted  his  son  to  hold  inquests. 

196.  Will  you  state  the  diflference  between  the  office  of  coroner  for  the 
county  of  Middlesex  and  the  office  of  coroner  for  the  Duchy  of  Lancaster, 
as  to  the  appointment  of  deputy  ? — I  believe  the  words  of  the  grant  to  the  Duchy 
are  ^'  per  se  ipsum,  velper  svfficientem  deputatum ;''  I  think  those  are  the  words  of 
the  ancient  grant. 

197.  Did 
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197.  Did  you  not  speak  of  other  occasions  in  which  it  has  been  done  by      ir.  Boter,  Esq* 

■deputy? Mr.  Bell  has  performed  it  for  Mr.  Stirling;  the  inquisition  s^peared  to      

the  court  to  be  the  inquisition  of  Mr.  Stirling.  «9  May  1840. 

198.  Then  that  must  have  been  illegal  from  b^gmning  to  end  ? — Certainly ;  it 
could  not  hold  valid  for  a  single  moment ;  I  have  no  doubt  that  Mr.  Bell  has 
gone  20  miles  into  the  country  and  hdd  inquests  for  Mr.  Stirling,  and  Mr. 
Stirling  has  signed  his  name  to  that  inquisition,  stating  that  he  had  held  that 
inquest. 

1 99.  In  person  ? — Yes. 

200.  Mr.  Fairfey.]  With  regard  to  the  appointment  of  deputies,  do  you  consider, 
in  a  coroner,  that  it  would  be  a  convenience  to  the  public  for  the  coroner  to  have 
the  power  of  appointing  a  deputy?— I  think  it  would  be  useful  in  many  cases; 
I  see  no  reason  why  the  Duchy  of  Lancaster  should  have  powers  given  to  the 
coroner  which  do  not  extend  to  other  coroners. 

201.  Have  the  coroners  of  particular  liberties  and  franchises  power  to  appoint 
deputies? — Several  of  them  have,  no  doubt,  that  power :  "the  Coroner  of  the 
Admiralty  may  appoint  a  deputy,  but  this  power  is  conferred  by  his  patent,  which 
empowers  him  to  act  vel  per  se,  vel  per  mffickntem  deputatum.'' 


Martisy  2'  die  Junii,  1840. 


MEMBERS  present: 


Colonel  Thomas  Wood. 
Mr.  Wakley, 
Mr.  GaUy  Knight. 


Mr.  William  WUliams. 

Lord  Eliot. 

Mr.  Thomas  Duncombe. 


LORD  TEIGNMOUTH  in  the  Chair. 


William  Bakery  Esq.,  again  called  in ;  and  further  Examined. 

202.  Mr.  Wakley.']  ARE  there  any  points  in  the  evidence  you  gave  on  Tuesday     W.  Bakery  Esq. 

last  which  you  wish  to  alter  or  explain  ? — I  have  made  such  sdterations  in  the 

copy  of  the  evidence  as  I  think  make  it  clearer;  I  have  not  altered  the  sense  in       ^  ^^^^  ^^^o. 
any  respect. 

203.  Will  you  refer  to  question  48 ;  does  your  answer  there  allude  simply  to 
the  non-payment  of  the  juries  ? — It  alludes  to  the  dissatisfaction  expressed  in 
consequence  of  no  remuneration  having  been  made ;  and  the  juries  are  generally 
dissatisfied. 

204.  Mr.  G.  Knight.']  Do  you  consider  that  the  public  are  dissatisfied  ? — ^There 
is  one  portion  of  the  public  which  considers  that  the  allowance  they  got  was 
improper, — ^that  an  improper  use  was  made  of  it ;  but  I  never  found  any  instance 
of  that  kind. 

205.  Upon  the  whole,  should  you  say,  that  the  public  are  of  opinion  that  the 
discontinuance  of  the  pajrments  to  juries  is  or  is  not  a  good  measure? — I  am 
satisfied  that  the  public  are  of  opinion  that  some  allowance  should  be  made ;  I 
am  of  that  opinion ;  and  I  ground  that  opinion  upon  looking  over  the  returns, 
where  I  find  an  allowance  has  been  made  in  most  other  counties  in  such  cases. 

206.  Mr.  Wakley.']  Do  you  find  in  the  returns,  that  in  all  the  counties  that 
surround  Middlesex,  an  allowance  is  made  to  the  juries?— I  will  state  the  returns. 

207.  Refer  to  the  returns  and  state  what  they  are? — It  would  be  better  if  I 
were  to  make  a  summary  of  these  returns. 

208.  Should  you  find  any  difficulty  in  stating  the  allowances  made  in  Surrey, 
Kent,  Bucks,  Hertfordshire,  Essex  and  Berl^hire? — There  is  a  schedule  in 
Essex ;  but  Mr.  Wasey  Sterry  says,  "  In  the  liberty  of  Havering-atte-Bower  there 
is  no  schedule  made,  the  only  fees  paid  by  the  coroner  being  those  to  medical 
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W.  Bakery  Esq.  witnesses,  pursuant  to  6  &  7  William  IV.,  cap.  39,  the  constable  being  paid  6*. 
— —  for  summoning  the  jury  and  5  s.  for  attending  at  the  inquest,  by  the  justices  of  the 
9  June  184a       peace  of  the  liberty,  at  the  Easter  quarter  sessions,  out  of  the  liberty-rate." 

.  209.  Is  there  any  allowance  to  the  jury? — No,  there  does  not  appear  to  be 
any  allowance  there. 

210.  What  sum  is  allowed  to  the  constables  in  Essex? — Five  shillings  for  sum- 
moning the  jury  and  attending  the  inquest;  and  for  summoning  witnesses,  in  case 
the  person  serving  the  summons  has  to  go  out  of  his  parish,  3d.  each  mile  travelled 
in  going  to  serve  the  summons  and  retumincr. 

211.  You  conceive  there  is  no  allowance  to  the  jury? — There  appears  to  be 
none. 

212.  State  what  sum  is  allowed  to  the  juries  in  the  county  of  Surrey,  and  then 
what  to  the  constables  in  Surrey? — There  is  an  order  of  sessions  in  Surrey, 
"  That  the  allowance  to  the  jury  attending  an  inquest  be  increased  from  the  sum 
of  10^.  6rf.  to  125." 

213.  How  much  to  the  constable? — For  giving  information  to  the  coroner,, 
summoning  the  jury  and  attending  the  inquest,  85.,  and  2^.  6d.  for  any  adjourn- 
ment day ;  and  3rf.  a  mile  to  and  fro  for  every  mile  he  shall  be  obliged  to  travel 
in  summoning  the  jury  and  witnesses  beyond  two  miles. 

214.  Now,  refer  to  the  county  of  Buckinghamshire  ? — To  the  jury  not  exceeding 
per  head  1 8. 

215.  What  is  the  allowance  to  the  constable? — To  the  constable  for  informing 
the  coroner  of  the  death,  not  exceeding  6  d.  per  mile ;  for  his  services  and  expenses 
in  summoning  the  jury  and  attending  the  inquest,  5s.;  for  travelling  expenses 
in  summoning  the  witnesses,  at  per  mile,  6^. 

216.  What  is  the  total  to  the  constable,  exclusive  of  mileage? — Five  shillings 
and  sixpence. 

217.  Now,  take  Kent? — There  is  no  allowance  to  the  jury  in  Kent. 

218.  What  is  the  allowance  to  the  constable  ? — To  the  constable  for  going  to 
and  giving  notice  to  the  coroner,  not  exceeding  28.  6d. ;  summoning  the  jury,  and 
attending  the  inquest,  5^. ;  travelling  expenses,  beyond  four  miles,  4(/.  a  mile 
out. 

219.  What  is  the  total  to  the  constable,  exclusive  of  the  mileage? — Seven 
shillings  and  sixpence. 

220.  The  next  is  Hertfordshire,  state  what  is  the  allowance  to  the  juries  there? 
—  There  does  not  appear  to  be  any  allowance  there  to  the  jurymen. 

221.  What  is  the  allowance  to  the  constable? — If  residing  not  exceeding  four 
miles  of  the  coroner,  for  giving  information  to  the  coroner,  2s.  6d.;  beyond  that 
distance,  3^.  a  mile  in  and  out. 

222.  How  much  for  summoning  the  jury  ? — For  summoning  the  jury  and  wit- 
nesses, and  attending  the  inquest,  5  s. 

223.  What  at  the  adjournment  day  r — ^Two  shillings  and  sixpence. 

224.  What  is  the  total  allowance  to  him,  exclusive  of  mileage  and  the  adjourn- 
ment day? — Seven  shillings  and  sixpence. 

225.  So  that  it  cannot  be  less,  in  any  of  the  cases  you  have  mentioned,  than. 
7s.  6d.} — No. 

226.  Now,  Berks  ? — ^The  allowance  to  the  jurymen,  in  Berks,  is  1 5.  a  day  each, 
and  to  the  constable  giving  notice  to  the  coroner,  per  mile  out,  nothing;  for  returns, 
6d. ;  summoning  the  jury  and  attendance  at  inquest,  per  day,  5^. 

227.  What  is  the  total  to  the  constable  ? — Five  shillings  and  sixpence. 

228.  Exclusive  of  the  mileage  ?—  Yes. 

229.  Did  you  find  the  payments  made  to  the  constables,  under  the  first  sche- 
dule, and  which  very  nearly  resemble  those  you  have  now  read  from  the  return, 
before  The  House,  satisfactory  to  those  officers  ? — Yes,  I  did. 

230.  Do  you  consider,  by  the  amended  schedule,  that  you  are  precluded  from 
paying  the  beadles  ? — That  is  a  mixed  question,  which  I  wish  to  explain  generally 
to  the  Committee,  arising  from  the  words  in  the  amended  schedule ;  the  interdict 
being  to  the  parochial  constables,  or  officers  receiving  regular  salaries  or  wages, 
I  cannot  understand  what  is  meant  by  the  words  "officers  receiving  regular 
salaries  or  wages  ;*'  I  am  myself  an  officer  receiving  a  regular  salary ;  I  cannot 
conceive  that  it  could  allude  to  the  vestry  clerk,  the  office  in  respect  of  which  I 
receive  a  salary  ;  I  cannot  conceive  that  it  relates  to  the  collector  of  the  rates,  who 
also  may  receive  a  salary.  Then  it  becomes  necessary  to  consider  to  whom  it 
does  relate^  and  that  constitutes  the  difficulty;  the  coroner  is  at  a  los>  to  know 
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how  to  act  with  respect  to  it ;  the  beadle  says,  **  It  is  true  I  receive  a  salary,  but      ^-  Baker^  Esq. 

it  is  for  purposes  totally  unconnected  with  the  duties  of  coroner ;"  and,  to  prove       "" 

that  such  has  been  the  case,  I  will  put  in  two  bills  from  the  constable  of  my  own       ^  "^""^  *^^^* 
parish,  who  received  a  regular  salary  for  his  duty  as  constable,  but  at  the  same 
time  made  specific  charges  for  his  duty  in  attending  upon  the  coroner. 

231.  Chairman.']  What  date  was  it? — In  the  year  1834,  in  July  and  August, 
the  sum  charged  for  summoning  and  refreshment  to  the  jury  is  13^.  in  both 
these  bills,  so  that  I  can  hardly  suppose  "  that  an  officer  receiving  a  regular  salary 
or  wages"  could  relate  to  such  a  person  ;  but  it  may  probably  intend  to  relate  to 
the  police  constable,  who  receives  a  salary,  and  whose  whole  time  is  dedicated  to 
the  public. 

232.  Does  not  it  appear,  from  the  returns  relating  to  coroners,  ordered  by  the 
House  of  Commons,  that  this  inhibition,  in  regard  to  the  payment  of  officers 
receiving  regular  salaries  or  wages,  is  confined  to  Middlesex  and  the  city  and 
liberties  of  Westminster  ?— Yes,  I  believe  there  is  no  other  inhibition  in  any  other 
county  to  that  effect ;  it  exists  only  in  Middlesex. 

233.  Then  what  particular  reason  was  there  for  such  an  inhibition  in  those  two 
districts  ? — I  cannot  ascertain  the  motives  of  the  Middlesex  magistrates  ;  but  I 
consider  it  to  be  for  two  reasons ;  first,  that  they  might  suppose  inquests  were 
called  for  unnecessarily  by  the  beadle,  and  another,  to  diminish  the  expense  to 
the  county. 

234.  Mr.  Wakley.]  You  stated,  in  your  evidence  on  Friday,  you  believed  that 
it  was  to  diminish  the  number  of  inquests  ? — Yes. 

235.  But  you  say  you  have  not  practically  altered  your  payment  in  consequence 
of  that  regulation  ? — Only  very  partially ;  there  may  be  a  case  where  a  beadle  has 
a  salary  riding  over  all  his  duties. 

236.  How  is  the  salary  of  the  beadle  derived  ? — From  the  poor-rate  or  the 
church-rate. 

237.  Does  not  the  order  of  the  Poor  Law  Commissioners  declare  that  there 
shall  be  no  payment  for  inquests  made  out  of  the  poor-rate  ? — Exactly  so. 

238.  Then,  is  the  beadle  paid  for  his  services,  or  is  he  not,  in  respect  of  the 
inquest  ? — I  consider  not  by  his  salary ;  it  is  totally  unconnected  with  it ;  it  is  that 
which  constitutes  the  difficulty  of  the  order. 

239.  Does  not  the  Act  of  Victoria  declare,  that  the  payments  which  hav^e  been 
made  out  of  the  poor-rate  have  been  paid  without  sufficient  legal  authority  ? — 
Yes,  it  does  ;  I  take  it  that  the  words  "  salaried  officer  "  can  only  mean  constable, 
or  an  officer ;  it  is  ejusdem  generis ;  it  must  mean  somebody  of  the  same  description. 

240.  Your  construction  is,  that  the  word  "  officers"  refers  to  officers  of  the 
description  previously  mentioned;  in  other  words,  to  constables? — Yes,  I  am 
driven  to  that  construction. 

241.  Mr.  G.  Knight.']  At  what  period,  and  how,  did  the  discontinuance  of  the 
payment  to  the  juries  on  inquests  begin  ? — The  Poor  Law  Commissioners  having 
ordered  that  no  further  payments  of  that  sort  should  be  made  out  of  the  poor-rate, 
that  gave  rise  to  the  1st  of  Victoria. 

242.  They  having  done  that,  the  1st  of  Victoria  empowered  the  coroner  to 
make  discretionary  payments  till  the  schedule  of  the  magistrates  should  come 
out? — Yes,  during  which  period  I  allowed  the  jury  125.  in  each  case. 

243.  When  the  schedule  of  the  magistrates  of  the  county  of  Middlesex  came 
out,  by  that  schedule  all  future  allowances  to  the  juries  on  inquests  were  discon- 
tinued ? — Exactly  so. 

244.  And,  in  point  of  fact,  none  have  since  been  made? — None  have  since  been 
made. 

245.  You  state,  that  in  your  opinion  it  would  be  better  if  they  had  some  allow- 
ance ? — Yes,  in  the  neighbourhood  like  that  where  I  hold  the  inquests,  I  thought 
it  a  very  salutary  payment,  because  it  has  been  generally  well  applied  ;  I  observe 
one  of  the  coroners  speaks  of  very  improper  conduct  on  the  part  of  the  jurymen, 
— and  he  found  benefit  from  its  being  discontinued, — that  some  of  the  jury  got 
intoxicated ;  but  I  have  never  found  any  thing  of  that  kind. 

246.  Do  you  perceive,  that,  in  referring  to  the  returns  relating  to  the  coroners 
laid  before  the  House  of  Commons,  there  is  a  very  remarkable  variety  in  the 
schedules  of  the  magistrates  of  the  different  counties? — Yes,  I  do;  and  I  think 
it  is  one  of  the  great  objections  to  the  Act  of  Parliament;  because,  where  the 
allowances  are  made  in  some  parishes  and  not  in  others,  or  in  some  counties  and 
not  in  others,  the  parties  become  dissatisfied. 
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W. Baker ^ £s^  247.  In  whose  discretion  should  you  say  those  payments  had  better  be  vested? 
— — — —  — I  can  only  say  that  it  is  difficult  to  decide  ;  there  may  be  reasons  in  the  dif- 
a  Jane  1840.      ferent  counties  where  the  alterations  take  place. 

248.  What  should  you  say  in  your  own  county  of  Middlesex  ? — In  the  coon^ 
of  Middlesex,  I  should  say,  that  I  see  no  objection  to  its  being  vested  in  the 
magistrates  themselves,  as  I  think  they  have  the  most  general  knowledge  of  the 
whole  county. 

249.  Your  opinion  is,  that  the  Act  of  Parliament  ought  more  clearly  to  define 
the  rate  of  charge? — Yes,  I  think  that  it  would  be  better  to  have  a  general  law 
fixing  the  allowance  under  the  two  heads,  to  the  constables  and  the  jury. 

250.  Mr.  fVakley.']  Do  you  think  that  the  judges  who  regulate  the  payments 
to  witnesses  and  juries  in  the  superior  courts  would  be  the  least  likely  to  be 
influenced  by  personal  motives? — ^There  would  be  no  objection  to  the  judges 
having  the  allowance  to  the  juries  and  officers  imder  their  control. 

251.  And  if  any  alterations  were  required  at  any  time,  could  not  the  judges 
of  assize  make  the  alterations  on  representations  being  made  to  them  by  the  proper 
authorities  ? — No  doubt  of  it. 

252.  Did  you  in  October  last  receive  a  notice  from  the  Sessions-house  to  this 
effect — \handing  a  paper  to  the  Witness'\? — Yes,  I  did. 

253.  llead  it? — *' Sessions-house,  Clerkcnwell,  22d  October  1839.  Sir,  the 
committee  for  accounts  and  for  general  purposes  wishing  for  explanation  as  to  the 
necessity  of  holding  inquests  in  several  cases  included  in  your  last  account  (a  list 
of  which  is  forwarded  on  the  other  side),  I  am  directed  to .  request  your  attend- 
ance at  a  meeting  of  the  committee  on  Friday  next,  at  eleven  o'clock,  at  this  place. 
I  have  the  honour  to  be,  sir,  your  most  obedient  servant,  Chas.  Wright.  Thomas 
Wakley,  Esq.  M.P." 

254.  Mr.  G.  Knight.]  Was  that  at  Clerkenwell  ? — Yes,  I  have  received  similar 
notices  once  or  twice. 

255.  Mr.  Wakley.]  You  say  that  difficulties  had  occurred  in  the  accounts  in 
consequence  of  holding  inquests  by  deputy  ? — Yes. 

256.  Had  the  holding  of  inquests  by  deputy  occupied  the  attention  of  the 
court  at  the  time  you  received  that  notice? — No,  certainly  not  at  that  time. 

257.  Colonel  T.  Wood.]  Are  you  speaking  from  your  own  knowledge  or 
hearsay,  or  what ;  how  do  you  know  what  has  occupied  the  attention  of  the  court? 
— I  believe  there  was  no  question  about  the  deputies  until  after  that  period ;  the 
3d  of  February  1840  was  the  date  of  it. 

258.  Mr.  Wakley. ]  Did  you  attend  the  court  in  consequence  of  that  notifica* 
tion  ?— Yes,  I  did. 

259.  Were  any  questions  put  to  you  as  to  your  reasons  for  holding  inquests  in 
particular  cases  ? — Yes,  there  were ;  and  I  gave  the  full  particulars,  and  read 
over  the  depositions  to  the  magistrates  who  were  present 

260.  Did  you  enter  any  protest  against  the  right  of  the  magistrates  to  institute 
that  examination  ? — I  considered  that  the  committee  had  no  right  to  put  any  such 
questions;  but  1  did  not  make  any  protest;  I  wished  to  give  every  information; 
I  wished  no  part  of  my  conduct  to  be  screened  from  inquiry,  and  therefore  I  was 
rather  anxious  to  covet  the  inquiry  than  prevent  it ;  I  did  not  protest  against  their 
right,  although  I  considered  that  the  committee  had  no  power  to  make  such  an 
examination. 

261.  You  did  not  complain  of  the  course  that  had  been  pursued  in  instituting 
the  inquiry  ? — No,  I  think  not. 

262.  Had  you  been,  previously  to  that  time,  charged,  in  open  court,  by  the 
magistrates,  with  having  taken  unnecessary  inquests  ? — Yes,  I  believe  I  had ;  and 
I  think,  upon  recollection,  I  read  a  long  speech  I  made  to  the  meeting  upon  the 
subject,  and  that  may  let  me  more  into  the  secret  of  what  I  did  say. 

263.  In  consequence  of  that  investigation,  were  any  inquests,  or  any  charges 
for  inquests,  erased  from  your  accounts  ? — Not  any. 

264.  Mr.  G.  Knight.]  Then,  have  you  reason  to  believe  that  the  magistrates 
were  satisfied  with  your  explanation  ? — Yes,  exactly  so. 

265.  Mr.  Wakky.]  Did  you  consider  that  the  magistrates  had  a  legal  right  to 
examine  you  as  to  the  exercise  of  your  discretion  in  determining  the  necessity  of 
holding  inquests  in  particular  cases? — I  thought  they  had  a  right  to  examine  me 
as  to  my  accounts,  which  involved  that  question  to  a  certain  extent,  inasmuch  as 
the  fee  depended  upon  the  duly  taking  the  inquest. 
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266.  Mr.  G.  Knight.']  Am  I  to  understand  you  to  say  that  you  conceived  that  W.  Baker,  Esq. 

the  magistrates,  in  quarter  sessions  assembled,  had  that  right? — Yes,  I  con-  — ■ 

ceived  they  had,  with  respect  to  the  payment  of  the  fee.  ^  Jw°®  1840. 

267.  Mr.  Wakley.']  With  respect  to  tlie  payments  and  disbursements  ? — Yes^ 

'  268.  Is  there  any  Act  of  Parliament,  with  which  you  are  acquainted^  that 
empowers  magistrates  to  question  the  discretion  of  the  coroner,  whether  he  will 
hold  inquests  in  particular  cases  ? — Not  any  that  I  am  aware  of. 

269.  Mr.  G.  Knight.']  Are  there  not  many  other  portions  of  the  coroner's 
office  which  are  exercised,  without  their  being  designated  in  any  Act  of  Par- 
liament ? — Yes,  according  to  the  common  law  of  the  land,  and  the  power  origi- 
nally given,  of  which  the  Acts  of  Parliament  are  only  in  affirmance. 

270.  Mr.  JVakley.]  Do  you  draw  any  distinction  between  the  words  of  the  Act 
of  George  II.,  "  duly  taken,'*  and  the  words  used  by  the  magistrates,  "  necessarily- 
taken  "  ? — It  is  rather  difficult  to  know  the  distinction  between  the  two ;  because 
*' necessarily''  and  "duly"  would  seem  almost  to  imply  the  same  thing;  to  be 
duly  taken  they  must  be  necessary ;  I  do  not  see  any  distinction  myself. 

271.  Between  necessarily  and  duly  taken? — Yes,  duly  taken  includes  the 
necessity,  at  least  so  the  court  considered. 

272.  You  do  not  consider  that  the  words  "  duly  taken"  refer  to  the  forms  of 
law  prescribed  by  the  court  being  complied  with,  such  as  having  12  jurymen,  and 
having  the  jury  duly  summoned,  and  the  court  properly  opened  and  closed,  and  all 
the  proceedings  there  duly  exei-cised  according  to  the  due  forms  of  law  ? — I 
understand  you ;  there  is  a  distinction  between  the  forms  used  and  the  discretion 
used  in  holding  the  inquest ;  I  apprehend  the  words  •*  duly  taken"  would  apply 
to  the  business  being  duly  conducted  according  to  the  legal  forms,  and  not  to 
involve  the  question  of  the  necessity  of  holding  the  inquiry  ;  but  still  the  court 
did  not  so  consider  it. 

273.  In  the  Act  of  Victoria  is  it  not  expressly  declared  that  the  coroner  shall 
be  allowed  to  pay  the  fees  and  allowances  and  disbursements  which  are  named  in 
the  schedule  issued  by  the  magistrates,  at  any  inquest  he  may  take  on  any  dead 
body  ? — Yes. 

274.  And  is  not  the  coroner  compelled,  immediately  after  the  termination  of 
the  proceedings  at  any  inquest,  to  pay  all  expenses  reasonably  incurred  in  and 
about  the  holding  thereof,  not  exceeding  the  sum  set  forth  in  the  said  schedule? 
— Yes,  the  Act  is  imperative  in  that  respect. 

275.  Is  not  the  mode  of  punishing  the  coroner,  if  he  does  wrong  in  holding  an 
inquest,  expressly  pointed  out  in  the  Act  of  George  IL  ? — Yes  ;  he  may  be 
punished  by  indictment  for  extortion ;  this  is  the  fourth  section  of  that  Act  of 
Parliament :  "  That  no  coroner  to  whom  any  benefit  is  given  by  this  Act  shall,  by 
colour  of  his  office,  or  upon  any  pretext  whatsoever,  take  for  his  office  doing,  in 
case  of  the  death  of  any  person,  any  fee  or  rews^  other  than  the  said  fee  of 
13^.  4rf.,  limited  as  is  aforesaid  by  the  said  Act  made  in  the  third  year  of  the  reign 
of  King  Henry  VII.,  and  other  than  the  recompense  hereby  limited  and 
appointed,  upon  pain  of  being  deemed  guilty  of  extorion." 

276.  Mr.  G.  Knight.]  If  so  proved,  how  is  he  to  be  proceeded  against ;  does  it 
say  there  ? — No,  it  dees  not 

277.  Mr.  Wakley.]  Do  you  consider  that  any  coroner  could  hold  his  office  with 
any  comfort  or  peace  of  mind,  if  he  believed  that,  after  he  had  made  those  pay- 
ments at  inquests,  the  magistrates  could  exercise  a  discretion  over  him,  and  dis- 
allow them  ? — I  think  it  would  not  be  right  that  the  magistrates  should  exercise  a 
discretion  over  him ;  he  is  the  only  person  competent  to  exercise  it,  being  present 
at  the  time ;  tlie  subsequent  discretion  exercised  by  the  magistrates  must  be  ex  post 
JactOy  and  without  any  means  of  knowledge. 

278.  If  the  coroner,  after  having  held  an  inquest,  were  to  neglect  to  pay  the 
expenses  incurred  by  him,  would  he  not  be  liable  to  be  indicted  for  a  misde- 
meanor ? — Yes,  and  liable  also  to  be  sued  for  the  fees. 

279.  Colonel  T.  Wood.]  If  the  magistrates  unjustly  withhold  the  fees  that  have 
been  paid  by  the  coroner,  what  remedy  has  the  coroner  ? — If  the  justices  refuse 
to  allow  the  fees  to  the  coroner,  the  only  mode  of  compelling  them  to  make  the 
allowance  or  of  trying  his  right  to  such  as  may  be  questioned  is  to  apply  to  the 
Court  of  Queen's  Bench  for  a  mandamus. 

280.  Mr.  Wakley.]  Upon  whom  would  the  costs  of  the  proceeding  fall?^ — 
That  would  depend  upon  circumstances  ;  if  the  application  failed,  the  cost  would 
fall  upon  the  coroner. 

549.  c  4  281.  Colonel 
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W.BaJcerjFMj.        281,  Colonel  T.  Wood.]  What  is  to  prevent  him  suing  them  for  the  debt  ?~I  do 
3  June  184.0       °^*  apprehend  that  debt  would  lie  in  such  a  case. 

282.  Mr.  Waklev.']  Would  not,  in  the  case  of  such  a  proceeding,  the  coroner 
have  to  fight  with  his  individual  purse  against  the  county  rate? — ^Yes,  certainly. 

283.  Etas  not  the  coroner  important  duties  to  discharge  connected  with  prisons, 
lunatic  asylums,  and  workhouses  wherein  relief  is  administered  to  the  poor,  in 
which  he  may  be  brought  into  frequent  collision  with  the  magistrates? — No 
doubt ;  all  cases  of  inquests  held  in  prisons,  and  all  cases  of  inquests  held  in  lunatic 
asylums,  would  necessarily  involve  the  conduct  of  the  magistrates  to  a  certain 
extent 

284.  Do  you  consider  that  it  is  a  sound  state  of  the  law  for  the  judge  of  a 
court  to  be  dependent  for  the  payment  of  the  fees  which  may  arise  from  the 
holding  of  inquests  connected  with  the  supervision  of  persons  who  are  to  be  the 
auditors  of  his  accounts  ? — I  think,  as  the  coroner  has  the  ulterior  power  of 
application  to  the  Court  of  Queen's  Bench  for  the  enforcement  of  his  demand, 
he  could  never  be  improperly  overruled  by  the  conduct  of  the  magistrates. 

285.  You  believe  that  he  would  find  his  remedy  in  the  superior  courts? — Yes, 
I  never  found  any  practical  difficulty. 

286.  Are  you  acquainted  with  the  case  in  East's  Reports,  of  the  King  against 
the  Justices  of  Kent,  where  the  coroner  did  apply  to  the  court  for  a  mandamus, 
when  his  charges  for  the  holding  an  inquest  in  the  case  of  a  sudden  death  had 
been  disallowed  ? — That  was  the  case  of  a  person  who  held  two  inquests  in  the 
same  town. 

287.  Do  you  consider  that  the  coroner  found  his  remedy  there? — I  consider 
that  the  observation  accompanying  the  adjudication  of  the  judge  at  that  time  was 
not  called  for ;  it  was  not  sound  law,  and  he  expressed  an  opinion  that  was  extra- 
judicial, and  without  all  the  facts  of  the  case  before  him. 

288.  Who  was  the  judge  in  that  case  ? — Lord  Ellenborough,  I  think  it  was. 

289.  Mr.  G.  Knight.]  Do  you  consider,  that,  according  to  the  present  state  of 
the  law,  the  county  coroner  is  at  liberty  to  hold  inquests  by  deputy,  or  not  ? — I 
consider  that  the  county  coroner  is  not ;  but  the  Legislature  has  recently  given 
that  power  to  the  coroners  in  municipal  corporations ;  it  will  be  found  in  the 
Act  passed  in  the  6th  and  7th  of  William  IV.,  cap.  105,  sec.  6,  intituled,  "  An 
Act  for  the  better  Administration  of  Justice  in  Boroughs  ;"  power  is  there 
given  to  the  coroners  in  municipal  corporations  to  appoint  a  deputy,  being  a 
barrister-at-law  or  an  attorney,  in  case  of  illness  or  unavoidable  absence ;  two 
justices  and  the  council  are  to  certify  the  necessity,  and  that  certificate  is  to  be 
read  by  the  deputy  coroner  at  the  inquest. 

290.  Are  you  of  opinion  that  such  an  alteration  would  be  an  improvement  in 
counties  ? — I  can  see  no  reason  why  the  same  power  should  not  be  given  to  the 
county  coroner ;  in  fact,  I  think  there  are  reasons  for  its  being  so  given,  which 
apply  more  forcibly  than  to  municipal  coroners. 

291.  Mr.  Wakley.]  Do  you  believe,  from  your  own  experience,  it  would  be  as 
convenient  to  jurymen  as  it  is  to  the  coroner  himself? — ^Yes;  not  only  the  jury- 
men's time  might  be  saved,  but  the  expenses  of  the  county  also,  by  procuring  a 
certificate,  which  would  prevent  the  coroner  going  the  distance  of  a  great  many 
miles,  and  then  the  two  justices  who  had  formed  an  opinion  upon  the  subject 
would  have  ascertained  there  was  ground  of  unavoidable  absence,  and  would 
certify. 

292.  Have  the  coroners  in  particular  liberties  and  franchises  power  to  appoint 
deputies  as  well  as  the  coroners  of  municipal  corporations  ? — Yes,  they  have ; 
and  I  can  see  no  reason  why  a  similar  power  should  not  be  granted  to  the  county 
coroners. 

293.  Have  the  sheriffs  power  to  appoint  deputies? — Yes,  sheriffs  have  the 
power  to  appoint  under-sheriffs. 

294.  What  is  the  mode  of  appointing  them  ? — The  under-sheriff*  is  appointed 
by  the  sheriff". 

295.  Has  he  by  statute  all  the  powers  and  authorities  which  the  sheriff"  himself 
can  exercise  ? — He  has. 

296.  Mr.  G.  Knight.]  In  cases  of  inquests,  in  whom  does  the  power  lie  of 
selecting  or  appointing  the  jury  ? — The  constable,  the  parish  officer. 

297.  Mr.  Wakla/.]  If  the  amended  schedule  were  to  be  repealed  and  the  first 
schedule  again  acted  upon  in  this  county  by  the  coroners,  do  you  believe  that 
it  would  work  with  perfect    satisfaction,    with    the  single  exception  of  its  not 
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awarding  payment  to  juries  r — ^Yes,  I  do ;  there  is  no  exception  to  it  then,  except-  w.  Baker^  Esq. 

ing  the  additions  I  have  already  suggested  in  my  evidence.  —^ 

298.  Have  you  made  any  representation  of  that  kind  to  the  magistrates? —       a  June  1840. 
Only  at  the  different  meetings  I  have  had  with  them  upon  the  subject ;  I  have 

maae  no  written  communication. 

299.  Could  you  furnish  the  Committee  with  the  names  of  any  beadles  whom 
you  have  discontinued  paying  in  consequence  of  the  amended  schedule? — I  do 
not  know  that  I  can  give  their  names  at  present. 

300.  Was  any  report  ever  made  as  to  the  coroners  by  the  commissioners 
appointed  by  his  late  Majesty  to  inquire  into  the  expenditure  of  the  county* 
rates  ? — Yes. 

301.  In  that  report  did  any  thing  appear  relative  to  the  fees  paid  by  the 
coroner?— Yes,  in  page  39,  the  commissioners'  opinion  is  expressed  as  follows : — 
**The  fee  of  20^.  for  taking  an  inquest,  however  long  an  inquiry  may  .last, 
is  certainly  inadequate  to  the  service ;  the  allowance  per  mile  for  journies 
is  also  ramer  scanty,  and  yet  a  very  unnecessary  expense  is  incurred  under 
this  head,  in  consequence  of  the  great  distance  whicn  a  coroner  has  some- 
times to  travel.  In  a  district  of  reduced  extent  (20  miles  is  suggested  as  the 
limit)  a  fee  of  40^.,  without  travelling  expenses,  would  be  satisfactory  to  the 
officer,  and  we  think  not  unfair  to  the  public.  We  are  also  of  opinion  that  there 
should  be  an  allowance  to  witnesses  attending  before  the  coroner.  We  think 
that  the  coroner  should  have  the  power  of  making  an  order  upon  thQ  treasurer 
of  the  county  for  a  fee  of  1  /•  to  be  paid  to  every  medical  practitioner  called  upon 
to  attend  an  inquest.  He  ought  also  to  be  empowered  to  make  an  order  for  the 
same  allowance  for  loss  of  time  and  mileage  in  case  of  other  witnesses  (when 
taken  four  miles  out  of  the  town  or  place  in  which  thev  live),  as  would  be  paid 
them  for  attending  at  the  sessions,  (signed)  Henry  J«  Stephen,  Thomas  Law 
Hodges,  Charles  Shaw  Lefevre,  Fortunatus  Dwarris,    22d  May  ISS?.** 

302.  OuiirmanJ]  It  is  stated  that  deaths  take  place  on  which  inquiries  ought 
to  be  set  on  foot,  and  on  which  no  inquests  do  occur ;  is  that  the  fact;  and  if  it  is 
the  fact,  should  you  attribute  it  to  the  existing  state  of  the  law  ? — It  may  be  as 
much  attributed  to  adventitious  circumstances ;  you  cannot  have  a  law  perfect  in 
all  its  parts ;  there  are  no  means  of  getting  information  by  any  additional  law 
that  I  can  devise ;  some  cases  may  be,  omitted,  either  from  parties  secreting  the 
information,  or  by  untoward  circumstances ;  and  such  improper  conduct  on  their 
part  may  prevent  the  knowledge  of  any  case  coming  to  the  coroner ;  but  there  is 
not  any  law  that  could  make  it  better  than  it  is,  that  I  am  aware  of. 

303.  Mr.  Wakly.'l  Are  the  parties  who  sometimes  have  a  direct  interest  in 
preventing  the  inquiry  the  proper  parties  to  give  notice  to  the  coroner  ? — No, 
certainly  not ;  many  persons,  where  death  occurs  in  a  house,  may  have  reasons  for 
not  giving  the  information  to  the  coroner  by  having  an  interest  in  his  property,  or 
some  other  motive. 

304.  Chairman^]  Would  you  propose  to  rectify  that  defect  by  any  alteration  of 
the  law  ? — ^No ;  it  is  a  matter  of  general  vigilance,  and,  as  the  police  are  appointed, 
I  think  every  thing  is  done  that  can  be  by  any  positive  law  upon  the  subject. 

305.  Do  you  think,  by  offering  any  additional  inducement  to  the  police  to 
exercise  more  vigilance,  that  that  end  would  be  in  a  greater  degree  attained  ? — 
I  think  that  the  attention  of  the  police  having  been  called  to  it  by  the  commis- 
missioners,  that  every  thing  is  done  that  can  be  done  in  that  respect ;  I  am  not 
aware  that  they  can,  without  infringing  too  much  upon  the  liberties  of  the 
subject,  exercise  greater  vigilance  than  they  do. 

306.  You  think  the  giving  the  police  constables  greater  remuneration  might  be 
attended  with  abuse  ? — I  think  it  might  have  that  effect 

307.  Mr.  fVakleyJ]  Do  you  consider  that  it  would  operate  as  a  check  upon  the 
commission  of  crime  if  persons  having  the  legal  custody  of  dead  bodies  were 
compelled  to  give  notice  to  the  Registrar  of  Deaths  of  the  deaths  that  happen 
within  24  hours  after  they  occur  ? — Yes,  I  think  it  might ;  under  the  Regis- 
tration Act  great  improvements  have  been  made  in  that  respect,  and  the  regulations 
of  the  registrar-general  have  been  productive  of  very  great  good  upon  that  subject. 

308.  No  inquest  has  been  expunged  from  your  account  on  the  ground  that  it 
was  an  unnecessan^  inquest  ? — Not  any. 

309.  Mr.  G.  JKnighf]  In  the  summoning  of  juries,  is  there  a  uniformity  of 
practice  amongst  constables  ? — Yes,  I  think  so ;  I  never  find  any  difficulty  in  it, 
or  any  thing  inadequate  in  the  performance  of  their  duty. 
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W.  Baker,  Esq. 
a  June  1840. 


George  Stripling. 


310.  What  is  the  course  adopted  by  them  ? — They  go  into  the  particular  neigh- 
bourhood :  suppose  a  jury  is  required  in  a  particular  part  of  the  parish  ;  they  call 
those  most  convenient  to  the  particular  place,  as  near  to  the  spot  as  they  can,  being 
a  dense  neighbourhood ;  I  am  now^  going  to  hold  two  inquests  in  the  same  parish, 
and  the  jury  may  go  a  mile ;  if  I  appoint  one  at  one  time  and  one  at  another, 
there  would  be  two  juries. 

311.  Do  you  think  the  constable  going  regularly  through  his  district  as  to  the 
appointment  of  juries  would  be  a  better  plan  ? — 1  have  no  doubt,  in  my  own 

Earishes,  the  constable  does  so ;  he  first  takes  one  class,  and  then  another ;  but 
e  generally  takes  them  in  the  neighbourhood  the  most  convenient  to  the  spot. 

312.  Do  you  think  that  the  other  would  be  a  better  plan  or  not  ? — Yes ;  having 
a  due  regard  to  those  who  have  been  previously  called  upon  inquests,  he  does  not 
press  the  same  duty  upon  the  same  individual  twice  over. 

313.  Do  you  not  think  that  a  selection  of  persons  from  the  immediate  neigh- 
bourhood, in  the  case  of  a  riot,  where  the  passions  might  be  inflamed,  and  parties 
implicated,  would  not  be  the  best  means  of  obtaining  the  ends  of  justice  r — There 
is  an  objection  to  any  persons  being  summoned  upon  a  jury  if  they  have  any  pre- 
opinion  on  the  case ;  I  obviate  that  as  much  as  I  possibly  can ;  but,  in  many 
parishes,  there  are  individuals  who  make  it  a  duty — persons  retired  from  business, 
and  more  intelligent  men — who  make  it  their  duty  to  attend  upon  inquests,  and 
the  constable  very  often  applies  to  those  persons ;  they  are  volunteers. 

314.  Do  you  not  consider,  in  some  cases  of  riots,  where  the  passions  are  com- 
pletely implicated,  that  selecting  a  jury  from  the  neighbourhood  might  be  objec- 
tionable?— Yes,  I  should  think  so. 

315.  Chairman.']  Is  it  not  the  case,  that  persons  who  press  forward  upon  juries 
are  often  the  last  persons  who  ought  to  be  received,  and  who  are  implicated  in  the 
transaction  ? — Yes,  very  often. 

316.  What  is  the  check  upon  that?— Whenever  I  see  any  thing  of  that  kind,  I 
always  check  it ;  I  think  the  coroner  would  be  justified  in  preventing  that  person 
being  placed  upon  the  jury  ;  I  have  done  that  myself. 

317.  You  stated,  at  the  last  sitting,  that,  practically,  you  did  pay  all  the 
beadles,  in  consequence  of  most  of  them  not  being  regularly  salaried  officers  ? — Most 
of  them  I  have  paid,  in  consequence  of  their  not  being  regularly  paid  constables. 

318.  You  have  stated  to-day  that  there  are  some  persons  who  aJ-e  not  paid? — 
Not  where  they  are  constables,  having  regular  salaries;  in  Shadwell,  there  is  a 
man  of  the  name  of  Deverell ;  he  is  a  beadle ;  he  receives  no  salary  as  a  constable, 
but  he  has  a  salary  as  beadle. 

319.  Mr.  Waklej/.]  Do  you  pay  him? — Yes,  I  have  latterly;  but  I  have  some 
doubts  whether  the  particular  law  of  the  magistrates  would  not  apply  to  his  case ; 
I  have  paid  him  some  times  and  not  at  others  ;  I  did  not  pay  him  at  first,  but  I 
did  afterwards ;  he  said  his  salary  did  not  apply  to  that  duty. 

320.  Have  your  payments  to  him,  since  the  amended  schedule  was  made,  been 
allowed  in  your  accounts  by  the  magistrates  ? — They  have. 

321.  Chairman.]  Has  not  this  inhibition  of  the  Middlesex  magistrates  as  to  the 
constables  or  officers  receiving  regular  salaries  or  wages  become  a  dead  letter? — 
Yes,  I  think  it  has. 

George  Stripling j  called  in ;  and  Examined. 

322.  Chairman.]  YOU  are  beadle  of  the  parish  of  St.  Andrew,  Holbom  ?— Yes. 

323.  How  long  have  you  filled  that  office? -I  have  held  the  office  as  regards 
summoning  juries  about  14  years. 

324.  Mr.  Wakky.]  As  a  beadle  or  constable? — As  a  beadle. 

325.  Were  you  paid  any  thing  for  your  services  for  summoning  juries  ? — Yes, 
I  was. 

326.  How  much? — Three  shillings  and  sixpence  for  summoning  the  jury, 
Is.^d.  for  the  witnesses,  and  1^.  for  giving  information  to  the  coroner. 

327.  Making  how  much  each  inquest? — Six  shillings  each  inquest 

328.  Was  there  any  allowance  to  the  juries  ? — Yes. 

329.  How  much? — Fourpence  each,  as  many  as  were  sworn. 

330.  How  long  did  that  state  of  things  continue  ? — It  continued  until  the  early 
part  of  1837. 

331.  What  occasioned  the  change  then?— It  was  in  consequence  of  the  new 
Poor  Law  Amendment  Bill ;  it  was  taken  out  of  the  hands  of  the  overseers ;  they 
had  no  further  funds  to  make  the  payment. 

332.  Those 
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332.  Those  payments  had  previously  been  made  by  the  overseers? — Yes,  the    George  Stripling. 
governors  and  directors  of  the  board  ;  it  was  a  general  scale.  

333.  Had  you  from  March  to  September,  when  the  coroner  began  to  pay  you,       ^  J"°®  *84o. 
any  payment  ?  —Nothing  whatever. 

334.  What  was  allowed  to  you  under  the  regulation  made  by  the  magistrates  ? 
— Six  shillings  and  sixpence  for  summoning  the  juries  and  witnesses,  and  1  s.  for 
giving  information  to  the  coroner. 

335-  Did  you  consider  that  those  sums  were  sufficient  for  the  services  per- 
formed ? — Yes. 

336.  Were  they  perfectly  satisfactory  ? — Yes ;  because,  when  I  am  occupied  in 
msiking  inquiries  and  getting  the  best  evidence  I  can,  I  am  oftentimes  obliged  to 
be  money  out  of  pocket  to  pay  a  man  to  do  the  duty  for  me,  respecting  my  own 
duty  as  an  officer. 

337.  Is  it  a  laborious  duty,  summoning  the  jury  and  the  witnesses? — They  are 
not  all  alike;  I  have  sometimes  found  great  difficulty  in  doing  it. 

338.  Did  it  sometimes  occupy  you  many  hours?— Yes,  sometimes  five  or  six 
hours,  and  then  there  has  been  an  adjournment  sometimes,  and  I  was  allowed 
half  the  sum  for  the  adjournment. 

339.  Do  you  now  perform  the  duties  of  beadle  or  constable  for  the  coroner? — 
No,  1  do  not. 

340.  How  long  have  you  ceased  to  perform  that  duty  ? — I  sent  in  my  resigna- 
tion the  14th  of  March  last. 

341.  What  did  you  say  in  that  resignation? — I  humbly  submitted  to  the 
coroner  it  was  necessary  to  resign  my  office  as  summoning  officer,  in  consequence 
of  the  nonpayment  of  what  I  had  been  in  the  habit  of  receiving. 

342.  In  other  words,  you  directly  refused  to  act  upon  the  warrants  of  the 
coroner,  in  consequence  of  the  payments  teing  disallowed  ?—  On  that  ground,  and 
that  ground  only. 

343.  Colonel  T.  Wood.']  The  disallowance  of  the  notice  ? — No,  the  disallow- 
ance of  the  1  s.Qd.l  had  been  in  the  habit  of  receiving. 

344.  What  is  your  salary  ? — Seventy  pounds  a  year. 

345.  Mr.  T.  DuncombeJ]  What  duties  do  you  perform  ? — I  execute  warrants 
upon  persons  deserting  their  families,  and  I  attend  generally  upon  the  guardians 
of  the  Holborn  union,  and  have  my  church-duty  to  perform  on  the  Sunday. 

346.  You  ^mmon  people,  and  attend  your  duty  at  the  church  ? — I  resigned 
summoning. 

347.  You  serve  summonses  lor  the  guardians? — Yes,  circulars  for  the 
guardians. 

348.  Mr.  Wakley.']  By  whom  are  the  duties  performed  in  the  parish  now,  of 
summoning  the  juries? — By  one  of  the  parish  constables. 

349.  Mr.  T.  Duncombe.]  How  long  have  you  received  the  70/.  salary  ? — Since 
the  formation  of  the  union. 

350.  When  was  that? — At  the  end  of  1835  or  the  beginning  of  1836. 

351 .  What  has  been  the  number  of  inquests  held  in  your  parish  in  the  course  of 
a  year? — From  12  to  15. 

352.  Mr.  Wakley.]  What  is  the  population  ? — I  really  cannot  answer  that 

353.  Upwards  of  30,000? — I  dare  say  it  is;  I  cannot  tell;  we  have  3,000 
inhabited  houses. 

354.  How  did  you  summon  the  juries  ? — From  house  to  house,  taken  by  rota- 
tion, where  I  knew  it  was  not  a  female  inhabitant. 

355.  Mr.  T.  Duncombe.]  So  that,  after  all,  the  money  you  received  did  not 
amount  to  more  than  3/.  or  4/.  a  year? — No,  not  much  more  than  that,  it  would 
not  exceed  6/.  in  any  one  year. 

356.  Mr.  O.  Knight]  When  there  was  an  inquest  to  be  held,  you  did  not 
summon  the  jury  from  the  immediate  neighbourhood,  but  you  went  by  rotation 
through  the  parish  ? — Yes,  by  rotation  through  the  parish. 

357.  Without  reference  to  the  immediate  neighbourhood  ? — Yes. 

358.  Mr.  Wakky.]  Do  you  believe  that  the  constables  and  beadles  are  as 
vigilant  in  the  discharge  of  their  duties  now  that  they  are  unpaid  as  they  were  when 
paid  ? — I  can  only  speak  for  myself ;  I  should  not. 

359.  Mr.  T.  Duncombe.]  Do  you  not  think  you  are  amply  paid  for  your  duty,  and 
that  this  might  be  thrown  in  ? — I  am  often  obliged  to  pay  a  person  to  discharge 
a  part  of  my  duty ;  it  frequently  happened  so ;  on  the  very  last  case  that  I  sum- 
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George  Stripling,  moned  for,  that  was  a  Miss  Horton,  in  Devonshire-street,  I  was  then  attending  the 
— — "^"^  coroner  on  the  inquest  on  the  body  of  Miss  Horton,  and  I  was  then  wanted  to  take 
9  June  i$4a  ^  madman  to  a  private  madhouse,  and  I  sent  down  word  they  must  get  another 
man,  and  I  was  obliged  to  pay  that  man  for  it ;  I  was  allowed  the  cal^hire,  but  I 
had  to  pay  the  man,  and  that  was  money  out  of  my  pocket ;  I  did  not  resign  it 
headstrongly ;  I  had  the  advice  of  a  very  eminent  solicitor  before  I  sent  in  my 
tender  of  resignation. 

360.  Lord  Eliot.^  Upon  what  principle  did  you  summon  the  juries  in  your 
parish  during  the  time  you  were  intrusted  with  that  duty ;  did  you  summon 
every  householder  in  rotation,  or  did  vou  summon  the  jury  from  the  neigh- 
bourhood where  the  inquest  was  to  be  held  ? — Not  exactly  so  ;  sometimes  I  have 
thought  it  not  prudent  to  summon  them  from  the  immediate  neighbourhood. 

361.  Mr.  G.  Knight.']  Generally  acted  according  to  the  circumstances  of  the 
case  ? — I  generally  went  from  house  to  house,  and  not  from  the  immediate  neigh- 
bourhood ;  I  thought  there  might  be  gossipping. 

362.  Did  you  not  make  exceptions  in  cases  of  persons  who  ought  not  to  be 
summoned,  and  who  might  suppress  the  truth  ? — When  I  thought  they  had  any 
evidence  to  give,  I  summoned  them  as  witnesses. 

363.  Did  you  not  make  exceptions  of  persons  who  ought  not  to  be  called  as 
jurors,  who  were  interested  in  suppressing  the  truth  ? — No,  1  never  did  ;  excepting 
they  were  lawyers, — in  the  law  or  medical  men ;  I  never  summoned  them,  except 
they  were  witnesses ;  I  never  summoned  a  lawyer ;  I  was  told  I  might,  but  I 
never  did ;  but  the  tradesmen  I  always  summoned. 

364.  Lord  Eliot.']  If  a  tradesman  told  you  it  was  inconvenient  to  him  to  be 
summoned,  you  never  showed  favour? — ^No,  I  never  did  in  my  life;  he  must 
show  some  good  cause  for  it  to  the  coroner. 

365.  Chairman.]  Did  the  coroner  alwavs  take  your  list  of  jurors,  or  refuse  some 
he  thought  ought  not  to  serve  ? — I  never  had  one  refused  in  my  life ;  but  I  have 
been  an  old  practitioner ;  I  generally  visit  the  case,  and  make  inquiries ;  and  if  I 
think  there  is  no  necessity,  I  do  not  go  to  the  coroner. 

366.  You  never  placed  an  improper  person  upon  the  jury  ? — Never,  to  my 
knowledfi^. 

367.  ft  has  been  stated  to  the  Committee,  that  constantlv  persons  are  pressing 
to  be  put  upon  the  jury  ?-^I  never  met  with  a  case  of  that  kind. 


Richard  Thomas  Tubbs^  called  in ;  and  Examined. 

R.  T.  Tuhbi.  35g^  Chairman.]  YOU  are  beadle  of  the  parish  of  Islington?— Yes,  not  con- 

""~*~~  stable  of  the  parish ;  we  have  none  since  the  introduction  of  the  police,  or  rather 
since  Easter;  the  vestry  thought  fit  to  discontinue  the  old  system  of  headboroughs, 
and  so  forth,  of  the  different  manors,  considering  they  were  useless;  and  I  was, 
therefore,  sworn  in  under  the  commissioners  of  police,  the  local  magistrates  not 
having  the  power. 

369.  You  have  filled  the  office  of  beadle  some  years  ? — Three  years. 

370.  Mr.  fVakley.]  Have  you  not  been  beadle  more  than  three  years  ? — No, 
three  years  last  Easter. 

371-2.  What  were  you  allowed  for  summoning  coroner^s  juries,  and  giving 
notice  to  the  coroner  ? — ^Twelve  shillings,  two-thirds  of  which  were  given  to  the 
jury,  and  one-third  I  kept  myself,  together  with  1  s.  that  the  coroner  allowed  for 
the  expeditious  performance  of  the  duty ;  Mr.  Stirling  I  mean. 

373.  You  having  4*.  for  your  services,  and  the  jury  S$.  for  their  attendance? 

^Yes,  which  of  course  was  spent  in  refreshment,  for  those  who  chose  to  stop ;  it 

very  frequently  occurred  that  very  few  did  stop  ;  and  I  have  known  cases  where  I 
have  had  the  pleasure  of  keeping  nearly  the  whole  of  it. 

374.  That  was  till  the  Act  of  Victoria  passed,  when  the  coroner  made  the 
payment  himself? — Yes. 

375.  What  did  you  receive  then  ? — Seven  shillings  and  sixpence ;  the  magis- 
trates very  kindly  raised  it. 

376.  What  are  you  receiving  now? —Nothing. 

377.  For  the  same  services  ? — ^Yes. 

378.  How  long  is  it  since  the  paymenU  were  entirely  withheld  from  you  ?— 
Since  the  beginning  of  last  December  the  coroner  ceased  to  give  me  any  thinor. 
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379.  Have  you  made  any  application  to  the  parochial  authorities,  in  conse-  ^*  T.  TMs. 
quence  of  the  payment  being  withheld,  to  renew  to  you  the  payment  of  4s.  ? —  — ~— 
No,  I  iiave  merely  stated  I  had  ceased  to  receive  any  thing ;  and  they  stated  that  ^  ^"°^  *^^^* 
they  had  no  power  to  make  any  such  payment ;  that  the  Poor  Law  Commissioners 

had  said  they  had  not  the  power  to  do  it.. 

380.  Do  you  conceive  that  the  same  vigilance  will  be  exercised  by  the  beadles 
and  constables  in  looking  out  for  those  cases  in  which  inquests  are  necessary,  now 
they  are  unpaid,  as  when  they  were  paid  for  their  services?— I  should  say,  cer- 
tainly not. 

381.  Is  there  much  trouble  given  in  summoning  the  jury  and  procuring  the 
attendance  of  necessary  witnesses  ? — Yes,  a  very  great  difficulty,  and  I  will  men- 
tion one,  as  it  is  so  recent ;  the  first  case  I  had  after  the  payment  ceased,  I  had  to 
go  a  distance  of  15  or  16  miles  to  summon  the  jury  and  collect  the  witnesses 
together ;  it  took  me  the  best  part  of  a  day  to  arrange  it ;  on  one  occasion,  I  had 
to  travel  to  and  fro,  and  it  cost  me  3^.  or  4^.  out  of  my  pocket ;  and  I  am  obliged 
often  to  pay  to  have  my  parochial  duty  done,  or  pay  to  have  this  done ;  after  I 
have  made  out  the  summonses  and  signed  them,  I  get  some  person  to  take  them 
round  for  me. 

382.  Colonel  T.  WoodJ]  What  salary  do  you  receive  from  the  parish  ? — One 
hundred  pounds  a-year ;  the  place  was  considered  once  worth  300/.  a-year,  but 
it  has  been  pared  down;  it  is  now  barely  100/. 

383.  What  is  it  paid  out  of? — It  is  from  the  poor-rate,  or  rather,  I  should  more 
properly  say,  a  rate  levied  on  purpose,  generally,  once  a  year;  a  penny  rate, 
called  me  ^^  churchwardens'  rate,"  which  makes  up  the  deficiency  of  the  rates. 

384.  Mr.  Wakley.']  Have  you  any  payment  now  for  the  services  you  perform 
upon  the  coroner's  inquests  ? — Not  a  penny. 

385.  Chairman.']  How  many  inquests  are  there  in  Islington  in  the  course  of  the 
year  ? — From  30  to  35  in  a  year ;  that  is  the  average  number. 

386.  Have  you  often  very  great  difficulty  in  getting  persons  to  attend  the  jury  ? 
— Yes,  I  am  obliged  to  run  about  to  get  the  jury  together  when  the  coroner 
arrives,  and  particularly  in  the  outskirts ;  they  lie  very  much  apart. 

387.  Are  persons  unwilling  to  serve  ? — Yes,  they  are  sometimes ;  they  consider 
it  a  great  hardship  to  take  off*  the  46f.;  the  better  class  of  society  consider  it  a 
benefit;  under  the  old  system  there  was  very  little  difficulty  in  getting  a  jury 
together;  there  used  to  be  8^.,  and  that  used  to  be  spent  in  refreshment 

388.  Had  you  the  selection  of  the  jurors  ? — Yes. 

389.  Has  the  coroner  ever  interfered  in  the  rejection  of  any  juryman  you  have 
summoned  ? — No,  in  no  fnstance  whatever. 

390.  Do  you  not  find  that  improper  persons  seek  to  serve  as  jurors  ? — No ;  it 
is  now  thought  a  very  disagreeable  office  to  fill,  nothing  being  allowed. 

391.  Some  persons  might  wish  to  prevent  the  truth  being  stated,  and  press 
themselves  upon  the  juries? — I  shoula  always  prevent  it ;  I  invcuriably  go  to  the 
rate-book ;  1  begin  at  No.  1,  in  the  street  or  place  where  the  body  lies,  or  as  near 
as  possible,  and  I  go  on  till  I  get  the  24  ;  I  summon  them  without  regard  to  who 
or  what  they  are. 

392.  Mr.  G.  Knight !\  Is  it  your  practice  to  take  them  from  the  neighbour- 
hood ? — ^Yes,  as  near  as  I  can. 

393.  You  do  not  take  them  by  rotation  through  the  district  ?— No,  unless  I  have 
been  recently  in  the  neighbourhood. 

394.  Chairman.l  Do  you  ever  go  out  of  the  neighbourhood  ? — ^Yes,  sometimes 
I  am  obliged  to  go  some  distance. 

395.  Where  it  would  be  improper  to  get  jurymen  of  the  neighbourhood,  in 
consequence  of  any  exciting  cause? — Yes;  in  the  case  of  Gould,  I  brought  some 
from  Islington-green. 

396.  Mr.  G.  Knight.']  You  remember  some  cases  where  excitement  has 
existed  ? — Yes,  in  Mr.  Templeman's  case. 

397.  And  in  those  cases  you  have  gone  further  a-field?— Yes,  or  to  persons 
disinterested  in  the  matter,  and  highly  respectable.  In  the  case  of  Mr.  Templeman, 
I  got  some  from  Islington-green  and  others  from  Liverpool-terrace,  all  very 
respectable  men. 

398.  Going  from  house  to  house? — Yes,  without  any  exception,  or  I  should 
have  some  complaints. 

399.  Lord  Eliot. 1  It  is  left  to  your  discretion  to  summon  the  jury  ? — Yes. 
549.  D3  400.  You 
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ft.  T.  Tubbs.  400.  You  never  excuse  a  juryman  because  be  says  it  is  inconvenient  to  bim  ? — 

No,  that  would  be  unfair ;  I  say,  "  Attend,  and  if  tbere  is  more  than  enough,  yoo 

3  JuDe  1840.       can  appeal  to  the  coroner  f  I  think  it  my  duty  to  do  it  as  fair  as  I  can. 

401.  Is  there  great  dissatisfaction  among  the  people,  on  the  ground  of  their  not 
receiving  any  payment  r — Yes,  there  is ;  I,  for  one,  took  the  situation  with  a  very 
considerable  number  of  fees  attached  to  the  oflSce,  and  I  received  these  among  the 
rest ;  I  was  told  that  the  situation  was  worth  300/.  a  year ;  that  was  the  common 
report ;  I  am  sorry  to  say  I  have  never  yet  been  able  to  arrive  at  half  that  sum. 

402.  And  that  tends  to  relax  their  vigilance  and  alacrity? — It  is.  likely  to 
produce  that  state  of  things ;  very  few  persons  like  to  do  it  for  nothing. 

403.  Mr.  Wakleyi]  How  many  inquests  have  you  had  in  the  last  six  weeks, 
out  of  a  population  of  60,000  ? — Only  one  ;  and  three  years  ago  it  was  precisely 
similar ;  last  summer  it  was  the  same ;  from  the  middle  of  May  up  to  the  end  of 
June  I  had  only  one  inquest. 

404.  Lord  Eliot.]  The  abolition  of  these  fees  has  caused  a  loss  to  you  of  from 
15  /.  to  20/.  a  year  ?— Yes. 

405.  Colonel  T.  Wood.]  You  got  your  4  s.  from  the  parish  before  ? — Yes. 

406.  Chairman.']  You  stated  that  the  discontinuance  of  the  fees  had  the  effect 
of  relaxing  the  vigilance  of  the  parochial  constables  ? — Yes,  it  has  that  tendency. 

407.  Do  you  not  think  the  not  receiving  fees  must  necessarily  have  the  same 
tendency  upon  the  constables  in  the  metropolitan  police  force  ? — They  have  nothing 
to  do  with  it. 

408.  Do  they  not  send  the  notice  ? — Yes,  as  a  part  of  their  duty  they  send  the 
notice  to  the  coroner,  but  they  have  nothing  further  to  do  with  it ;  the  commis- 
sioners, I  believe,  have  refused  to  let  them  summon  the  juries. 

409.  But  the  question  is,  whether  their  vigilance  in  regard  to  sending  notices 
would  not  be  increased  by  their  receiving  extra  remuneration  ? — They  never 
did  receive  any  thing. 

410.  Mr.  JVakky.]  If  they  were  to  be  paid  for  the  special  service  of  sendmg 
notices,  do  you  think  that  they  would  be  more  vigilant? — Yes,  no  doubt  of  it. 


Veneris^  5*  die  Junii,  1840. 


MEMBERS  PRESENT 


Lord  Eliot. 
Mr.  Williams. 
Mr.  Wakley. 


Mr.  G.  Knight. 
Colonel  T.  Wood. 
Mr.  T.  S.  Duncombe. 


LORD  TEIGNMOUTH  m  the  Chair. 


Mr.  Charles  Wright^  called  in ;  and  Examined. 
Mr.  C.  Wright.        ^n^  Chairman*]  YOU  are  clerk  to   the  committees  of  the  Middlesex  ma- 

5  June  1840.      gistrates  ? — Yes. 

412.  Mr.  Wakley.]  How  long  have  you  held  that  office  ? — I  was  appointed  in 
April,  last  yean 

413.  In  what  way  were  the  coroners'  accounts  passed  at  the  time  of  your 
appointment  ? — ^They  were  delivered  on  the  first  day  of  each  session,  and  they  were 
referred  to  the  committee  as  a  matter  of  course ;  and  the  committee  examined 
them. 

414.  To  a  committee  specially  appointed  for  the  purpose,  or  to  the  general 
finance  committee  ? — ^To  the  general  finance  committee. 

415.  At  that  time  was  any  difficulty  experienced  in  passing  the  coroners' 
accounts  ? — Not  any. 

416.  When  did  the  first  difficulty  in  passing  those  accounts  arise? — By  dif- 
ficulty, I  am  to  understand,  the  first  objection  or  deduction;  it  was  in  the 
accounts  to  October  the  12th. 

417.  From 
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417-  From  what  date?— From  the  16th  of  September,  to  the  12th  of  October ;     ^^^^  ^-  f^right. 

I  beg  to  correct  my  former  answer ;  there  was  a  deduction  made  in  Mr-  Baker's       

account,  from  the  4th  of  February,  to  the  6th  of  April ;  that  was  the  first  account      ^  ^"^^^  *^^^- 
that  came  under  my  notice ;  it  was  not  an  objection  to  the  fees  or  charges,  but 
there  was  no  voucher,  and  therefore  it  was  not  paid. 

41 8.  Was  it  paid  afterwards  ? — It  was,  upon  production  of  the  voucher. 

419.  But  as  a  matter  of  course,  being  a  disbursement  it  was  not  allowed  at  the 
time,  because  there  was  no  voucher  to  support  it? — Exactly. 

420.  When  did  the  first  objection  arise  as  to  the  charge  in  the  coroners' 
accounts  ?— In  the  account,  from  the  16th  of  September  to  the  12th  of  October. 

421.  In  whose  account  is  that? — That  is  in  your  account. 

422.  What  was  the  item  objected  to  ? — ^The  fees  and  expenses  upon  an  inquest 
upon  the  body  of  Henry  Coleman. 

423.  Do  you  recollect  the  verdict  in  that  case  ? — No,  I  do  not ;  it  is  stated  in 
the  account ;  I  have  the  account  here. 

424.  Has  that  item  been  the  subject  of  dispute  from  that  time  up  to  any  late 
period  ? — It  was  disallowed,  and  the  disallowance  of  it  has  been  re-considered,  and 
yesterday  the  charge  was  allowed  by  the  court. 

425.  What  was  the  sum  in  that  case  ? — ^Two  pounds  eight  shillings  and  two- 
pence. 

426.  What  were  the  items  of  the  2L  8s.  2rf.?— The  fee  to  the  coroner, 
1  /•  6^.  8d. ;  mileage,  6^.  and  expenses  paid  to  constable ;  witnesses,  and  for  use  of 
the  room,  15^.  6d. 

427.  The  ground  of  objection  was,  I  believe,  that  the  inquest  was  unnecessary  ? 
— It  was, 

428.  Was  that  objection  raised  in  the  finance  committee? — ^Yes,  it  was. 

429.  Do  you  take  minutes  of  your  proceedings  at  each  sitting  of  the  committee? 
— I  record  the  resolutions  of  the  committee. 

430.  Do  you  state  by  whom  the  resolutions  are  moved  and  seconded  ?— No, 
not  invariably. 

431.  Was  it  in  that  case  stated  ? — No,  it  was  not. 

432.  Have  you  the  names  recorded  of  those  gentlemen  who  constituted  the 
committee  upon  that  occasion  ? — I  have. 

433.  Mr.  G.  Knight.']  How  many  form  a  quorum  ? — ^Two  did  form  a  quorum 
at  that  time ;  by  a  recent  order  of  the  session,  it  would  require  three  to  form  a 
quorum. 

434.  How  many  were  actually  present  upon  that  occasion  ? — There  were  three 
present. 

435.  Mr.  Williams^  Does  that  include  the  chairman  ? — It  does ;  it  was  not 
Mr.  Hall,  the  usual  chairman. 

436.  ChavmanJ]  Did  those  proceedings  undergo  the  revision  of  the  general 
committee  of  the  magistrates? — ^The  proceedings  were  reported  to  the  court,  and 
approved. 

437.  Lord  Eliot!]  Are  such  proceedings  usually  approved  as  a  matter  of  course  ? 
— No,  not  as  a  matter  of  course. 

438.  Mr.  Wakley.]  Are  they  usually  approved  ? — Yes. 

439.  Mr.  Williams.]  Have  you  ever  known  an  instance  of  the  recommendations 
of  the  finance  committee  being  disapproved  or  disallowed? — I  have  known 
instances  of  their  recommendations  not  being  adopted  by  the  court. 

440.  Chairman^  Were  those  made  matter  of  discussion  in  the  general  court  ? — 
That  would  take  place  in  the  court ;  I  have  not  an  opportunity  of  answering 
that. 

441.  Lord  EUot.]  Have  you  known  cases  in  which  charges  allowed  by  the 
finance  committee  have  been  disallowed  by  the  general  court,  or  of  cases  in  which 
charges  disallowed  by  the  finance  committee  have  been  allowed  by  the  general 
court? — I  cannot  say  that  I  remember  any  charges  that  were  disallowed  by  the 
court,  after  having  passed  the  finance  committee,  or  the  reverse. 

442.  Chairman^  Do  those  accounts  undergo  the  subsequent  revision  of  the 
general  court  ? — No. 

443.  Are  they  ever  re-considered,  under  any  circumstances  ? — It  was  in  thb 
case ;  it  was  referred  back  to  the  committee. 

444.  When  was  it  referred  back  to  the  committee  ? — At  the  last  session,  that 
was  in  April. 

549.  D4  445-  Mr. 
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Mr.  C.  Wright.        445*  ^^'  TTjArfcy.]  Did  the  committee  again  re-consider  the  question?^— They 

'  di^. 

5  June  1840.  446.  How  many  magistrates  were  present  upon  that  occasion  ?— Fifteen. 

447«  Mr.  Williams.]  What  was  the  date  of  the  last  meeting  of  the  magistrates 
forming  the  finance  committee  ? — ^The  18th  of  May  of  this  year. 

448.  When  did  the  committee  meet  which  first  disallowed  the  charge  for  that 
inquest?— The  22d  of  October. 

449.  Mr.  Wakley.]  Then  the  Committee  are  to  understand  that  when  the  reso- 
lution was  adopted  for  disallowing  the  charges  in  October,  there  were  only  three 
magistrates  present  ? — When  three  were  present  the  objection  was  taken,  and  at 
the  next  meeting  the  disallowance  was  made. 

450.  Mr.  Knight.']  How  many  were  present  at  that  time  ? — Nine. 

451.  Chairman.']  The  objection  was  originally  taken  in  the  finance  committee, 
when  three  were  present ;  tnat  objection  was  considered  at  a  subsequent  meeting 
of  the  finance  committee,  when  there  were  nine  present ;  and  then  the  objection 
was  adopted  ? —Yes. 

452.  That  objection,  thus  adopted  by  the  finance  committee,  at  its  second 
meeting,  was  subsequently  brought  under  the  consideration  of  the  general  court  ? 
— It  was. 

453.  And  the  objection  allowed  ? — Yes. 

454.  That  resolution  of  the  general  court  was,  at  a  subsequent  period,  re-con- 
sidered by  the  general  court  ? — It  was  brought  under  the  notice  of  the  court. 

455.  And  that  objection  was  rescinded? — It  was  referred  back  to  the  finance 
committee,  who  recommended  its  being  rescinded. 

456.  And  the  report  of  the  finance  committee  was  then  brought  before  the 
general  court  again) — Yes. 

457.  And  approved? — ^Yes;  the  recommendation  of  the  finance  committee 
for  rescinding  tne  original  resolution  was  approved. 

458.  Then  this  objection  came  in  fact  thrice  under  the  revision  of  the' finance 
committee,  and  twice  under  the  consideration  of  the  court? — Not  three  times, 
under  the  consideration  of  the  finance  committee ;  the  objection  was  taken  at  the 
first  meeting,  when  three  were  present ;  but  it  was  not  considered  then. 

459*  It  was  considered  twice  by  the  finance  committee,  and  twice  by  the 
court? — ^Yes, 

460.  Mr.  Williams.']  Is  it  the  custom  of  the  finance  committee  to  make  ob- 
jections to  certain  items  in  the  accounts,  and  not  to  determine  then  upon  the 
rdection  of  those  items,  but  refer  them  to  the  consideration  of  a  second  meeting 
of  the  committee  ? — It  is  not  very  frequently  the  case. 

461.  What  was  the  reason  of  that  course  being  adopted  in  this  instance? — I 
cannot  answer  that. 

462.  Mn  Wakley.]  What  is  the  minute  made  of  the  proceedings  of  the  com- 
mittee when  the  objection  was  first  taken  ? — "  The  committee  having  entered  upon 
the  examination  of  the  coroners'  accounts,  wish  for  explanation  as  to  the  necessity 
of  holding  inquests  in  the  under-mentioned  cases."  Then  there  is  a  list  of  those 
cases. 

463.  How  many  are  there  ?— Forty-eight. 

464.  Mr.  Williams.]  Were  all  those  in  Mr.  Wakley *s  district? — ^Thirty  in  Mr. 
Wakley's  district,  and  18  in  Mr.  Baker's. 

465.  Chairman.]  Do  you  infer  that  the  magistrates  supposed  there  were  special 
circumstances  attending  that  objection,  made  at  the  finance  committee,  that  re- 
quired reference  to  a  subsequent  finance  committee? — Yes,  considered  it  neces- 
sary that  the  two  coroners  should  attend  to  give  explanations. 

466.  Mr.  WiUiams.]  Has  any  similar  occurrence  taken  place,  either  previously 
or  subsequently,  of  explanation  being  required  with  regard  to  inquests? — No, 
none  that  I  am  aware  of. 

467.  During  the  period  you  have  occupied  your  office,  how  often  have  the 
coroners'  accounts  been  sent  in  ? — Every  session,  with  this  exception,  that  since 
this  occurrence  Mr.  Wakley  has  not  sent  them  in  every  session  ;  but  the  court 
require  that  they  should  be  sent  in  every  session. 

468.  How  many  sessions  have  there  been? — Ten. 

469.  During  those  10  sessions  was  there  any  other  instance  of  inquests  being 
objected  to  by  the  finance  committee  ? — There  was  no  other  instance  similar  to 
this. 

470.  Was 
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penter, 

473- 


470.  Was  the  number  of  inquests  upon  that  occasion  greater  than  it  had  been 
upon  other  occasions? — I  can  refer  to  an  account  of  the  inquests;  but  I  do  not 
happen  to  remember  the  period  that  that  account  embraces. 

471.  Who  were  the  magistrates  present  at  the  first  audit  of  the  accounts  when 
the  objection  was  taken? — Mr.  M^William,  in  the  chair,  Mr.  Arthur  Smith,  and 
the  Reverend  Mr.  Williams. 

472.  Who  were  present  at  the  second  meeting  ? — Mr.  Tulk,  in  the  chair,  Mr. 
Smith,  the  Reverend  Mr.  Williams,  Mr.  Orme,  Mr.  Laurie,  Mr.  Car- 
Mr.  M'William,  Mr.  Russell,  Mr.  Wigg. 
Who  were  present  on  the  occasion  when  the  bill  was  referred  back  by  the 

court  to  the  finance  committee  ? — Mr.  Hall,  in  the  chair.  Sir  James  Williams, 
Major  Anderson,  Mr.  Tulk,  Mr.  M'William,  Mr.  Russell,  Mr.  Laurie,  the 
Reverend  Mr.  Williams,  Mr.  Wilks,  Sir  John  Hansler,  Mr.  Pownall,  Mr.  Gibson, 
Mr.  Serjeant  Adams,  Mr.  Carpenter,  Mr.  Thistleton  Dyer. 

474.  Mr.  Wakley.]  What  was  the  resolution  adopted  by  that  committee  ? — That 
the  sum  of  2/.  8s.  2d.  should  be  paid  for  the  inquest  held  on  the  body  of  the  boy 
called  Henry  Coleman ;  **  It  was  moved  by  Mr.  Tulk  and  seconded  by  Mr.  Pownall, 
that  this  committee  having  again  examined  the  circumstances  of  the  inquest 
taken  on  the  body  of  Henry  Coleman,  and  it  appearing  that  the  lad  died  in  con- 
sequence of  an  accidental  wound,  it  is  not  desirable  to  refuse  payment  of  the  sum 
of  21.  8s.  2d.y  charges  made  by  the  coroner  for  holding  the  inquest;"  to  which 
an  amendment  was  moved  by  Mr.  Laurie,  seconded  by  the  Reverend  Mr.  Williams, 
"  That  at  a  committee  held  on  the  7th  of  January,  when  the  charge  for  the  inquest 
held  on  the  body  of  Henry  Coleman  was  taken  into  consideration,  and  the  com- 
mittee, after  having  heard  Mr.  Wakley  by  himself  and  counsel  thereon,  decided 
that  such  charge  should  be  disallowea ;  and  the  court,  having  twice  confirmed 
the  report  of  the  committee,  and  no  fresh  evidence  having  been  tendered  to  this 
committee,  to  show  that  such  decision  should  be  reversed,  this  committee  see  no 
reason  for  altering  the  decision  formerly  agreed  to ;"  and  the  said  amendment 
being  put  to  the  vote  was,  on  a  division,  lost ;  whereupon  said  original  motion  was 
put  to  the  vote,  and  on  a  division  carried.  "  Resolved,  that  this  committee  will 
recommend  the  court  to  order  payment  of  the  said  sum  of  21.  8sj^2d.  to 
Mr.  Wakley.^ 

475.  Mr.  WUliams.']  Was  there  any  resolution  proposed  at  the  second  meeting  ? 
No ;  I  will  read  the  minute  I  have  :  "  The  committee  having  discussed  the  case  of 
Henry  Coleman — tetanus — disallow  the  charge  for  the  inquest,  mileage,  and 
the  expenses  paid  to  the  witnesses." 

476.  Does  it  appear  from  the  minutes  that  the  three  magistrates  who  were 
present  on  the  first  occasion,  and  who  took  the  objection  to  those  numerous 
inquests,  were  in  the  habit  of  attending  the  examination  of  the  coroners'  bills 
previously  to  that  instance  ? — I  have  examined  the  minutes,  and  I  find  that  two 
of  the  gentlemen  were  in  the  habit  of  attending ;  one  had  not  been  in  the  habit 
of  attending. 

477.  WiU  you  name  the  two? — It  will  appear  by  the  minutes  that  Mr. 
M'William  and  Mr.  Arthur  Smith  had  been  in  the  habit  of  attending. 

478.  Mr.  Waklejf.']  Do  you  find  that  the  name  of  the  Rev.  Theodore  Williams 
appears  on  the  minutes  of  any  finance  committee  previously  ? — Not  during  the 
time  I  have  acted  as  clerk. 

479.  Do  you  find  that  he  has  attended  any  finance  committee  during  the  two 
years  previously  ? — I  do  not  find  that  he  has. 

480.  Mr.  Williams.']  At  the  second  meeting  of  the  finance  committee,  which 
considered  the  objections  taken  by  the  previous  meeting  to  the  48  inquests  ;  were 
any  of  the  48  finally  disallowed  ? — Coleman's  case  was  the  only  case  that  was 
disallowed. 

481.  Mr.  Waklof.]  So  that  now,  not  one  has  been  disallowed  ? — No. 

482.  The  payment  of  the  whole  48  has  been  ordered  ?— Yes. 

483.  Mr.  Williams.']  Does  it  appear  upon  the  minutes  of  the  first  meeting,  at 
which  three  magistrates  were  present,  who  moved  the  objection  to  those  inquests  ? 
— It  is  not  altogether  an  objection  at  the  first  meeting ;  there  is  a  list  of  which  the 
committee  consider  that  explanation  is  necessary,  but  there  is  no  name  given. 

484.  Does  it  appear  upon  the  minutes  of  the  second  meeting  who  moved  the 
disallowance  of  the  charges  for  the  inquest  in  the  case  of  Coleman  ? — No,  it  does 
not  appear. 

549-  E  485-  Mr. 


Mr.  C.  Wright. 
5  June  1840. 
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Mr.  C.  Wright.         485.  Mr.  fVakley.]  Is  that  account  which  you  hold  in  your  hand  the  one  which 
■        was  delivered  in  October  last,  and  which  contains  the  charges  for  the  inquest  held 
5  June  1840.       on  Henry  Coleman  ? — ^Yes,  it  is. 

486.  Do  the  signatures  on  the  back  of  that  account  exhibit  the  names  of  those 
magistrates  who  disallowed  the  charges  in  the  case  of  Henry  Coleman? — Not 
exactly ;  the  disallowance  of  this  part  of  the  account  was  determined  upon  at  a 
second  meeting ;  the  account  was  not  finally  audited,  in  other  respects,  till  the 
7th  of  January ;  on  the  7th  of  January  those  signatures  were  attached  to  it. 

487.  Will  you  read  the  names? — Mr.  M* William,  the  Rev.  Mr.  Williams  and 
Mr.  Laurie. 

488.  Who  was  the  magistrate  who  first  moved  in  the  general  court  for  a  com- 
mittee to  inquire  into  the  circumstances  which  had  led  to  an  increase  in  the 
number  of  inquests  ? — Of  that  I  have  no  official  knowledge  at  all. 

489.  Chairman.']  You  are  not  clerk  of  the  court  ? — I  am  not. 

490.  Mr.  fVakley.]  You  have  no  minutes  of  the  proceedings  of  the  general 
court  ? — Not  any. 

491.  Have  you  examined  the  coroners' accounts  since  the  year  1824,  for  the 
purpose  of  ascertaining  what  deductions  have  been  made  from  them  from  that 
time  up  to  December  1829  ? — No,  I  have  not. 

492.  Have  you  had  time  to  do  so  ? — They  are  not  in  my  possession ;  they  are 
in  the  possession  of  the  clerk  of  the  peace. 

493.  Have  you  examined  the  minutes  of  the  finance  committee  for  the  purpose 
of  ascertaining  whether  any  deductions  have  been  made  in  the  years  I  have  named  ? 
— No,  I  have  not;  since  the  period  of  my  appointment  as  clerk  of  the  committees, 
I  have  examined  the  books,  and  no  deduction  has  been  made,  except  in  the  case 
of  Coleman,  and  the  one  in  Mr.  Baker  s  account  that  I  mentioned  before  for  want 
of  a  voucher,  that  was  a  payment  made  by  him. 

494.  How  long  are  the  accounts  in  your  possession  after  they  are  presented  to 
the  court? — I  have  all  the  coroners'  accounts  in  my  possession. 

495.  For  how  long  a  period  ? — From  April  last  year;  since  my  appointment 

496.  But  not  the  accounts  which  were  presented  before  you  were  in  the  oflSce  ? 
—No.  • 

497.  Do  you  know  whether  the  accounts  which  have  been  sent  in  by  the 
coroners  during  the  last  year  are  similar  to  the  accounts  which  have  been  sent  in 
by  them  for  any  number  of  preceding  years  ? — ^No,  I  do  not  know  it 

498.  Have  any  proceedings  been  adopted  by  the  magistrates  with  reference 
to  the  charges  for  mileage  ? — There  has  been  a  recommendation  to  the  court,  that 
for  intermediate  mileage  the  coroners  should  not  be  allowed  to  charge,  as  they  had 
been  in  thehabit  of  charging,  from  the  placeof  their  residence  to  the  place  of  holding 
inquests,  in  case  they  held  two  inquests  on  the  same  day  and  at  the  same  place ;  they 
had  been  in  the  habit  of  charging  mileage  from  their  placeof  residence  in  each  case. 

499.  Is  the  mode  of  auditing  the  accounts  in  that  respect  entirely  changed? — 
There  will  be  a  change  consequent  upon  that  resolution  which  was  adopted  but  yes- 
terday by  the  court ;  it  was  the  recommendation  of  the  committee,  and  they  con- 
firmed it  yesterday. 

500.  Were  the  mileage  charges  formerly  allowed,  when  vou  first  entered  the 
office,  from  the  residence  of  the  coroner  to  the  place  of  holding  the  inquest  ? — 
The  charges  were  allowed  in  every  case. 

501.  Are  there  any  minutes  with  reference  to  mileage  before  that  of  yesterday? 
— There  have  been  sometimes  deductions  made  from  the  number  of  miles  that  have 
been  charged. 

502.  Since  what  period  ? — Since  October. 

503.  Have  any  deductions  been  made  from  the  accounts  which  have  been  sent 
in  from  April  up  to  October,  before  the  case  of  Coleman  occurred  ? — None. 

504.  Chairman.']  Does  the  alteration  with  regard  to  mileage  make  a  material 
reduction  in  the  receipts  of  the  coroner  ? — I  should  think  not ;  I  should  think 
it  would  not  decrease  the  receipts  of  the  coroner. 

.'iOS.  Mr.  WilUams.']  Is  there  any  difference  in  the  amount  of  disbursements 
made  by  Mr.  Baker  and  Mr.  Wakley  on  the  aggregate? — The  amount  of  disburse- 
ments in  Mr.  Baker's  cases  are  greater  on  the  average  than  Mr.  Wakley's,  to  some 
extent. 

506.  In  what  proportion  ? — I  think  the  last  account  of  Mr.  Wakley's  averages 
15^.  in  each  case,  and  Mr.  Baker's  25^. 

507.  What 
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507.  What  produces  that  great  difference  ? — That  I  have  not  gone  into.  Mr.C.  Wright. 

508.  Could  you  furnish  the  Committee  with  the  items  which  form  the  dif- 

ference? — ^Yes,  I  think  I  could.  5  Jnne  ia4o. 

509.  Mr.  Wakla/.']  Until  the  case  of  Coleman  occurred,  was  there  any  diflBculty 
whatever  in  passing  the  coroners'  accounts? — None. 

510.  Lord  Eliot.]  Have  you  referred  to  any  of  Mr.  Stirling's  accounts  ? — I  have. 

511.  Do  you  know  whether  the  charges  made  by  Mr.  Stirling  for  inquests  held 
by  deputy  were  ever  disallowed  ? — Not  having  acted  as  clerk  to  the  committees  at 
that  time,  I  do  not  know  it  officially ;  I  have  seen  some  of  Mr.  Stirling's  accounts, 
having  been  connected  with  the  sessions  20  years. 

512.  Have  the  charges  made  by  Mr.  Wakley  for  inquests  held  by  deputy  been 
disallowed  ? — Some  have. 

513.  Were  not  they  all  disallowed? — No,  I  believe  not  all. 

514.  Do  you  know  any  ground  for  the  distinction  that  appears  to  have  been 
made  ? — There  were  two  taken  by  deputy  of  which  the  committee  were  not  in- 
formed that  the  payments  had  been  made  ;  the  committee  were  not  aware  that  those 
cases  had  been  taken  by  deputy. 

515.  Then  the  intention  of  the  committee  was  to  disallow  the  charges  for  all 
inquests  that  were  taken  by  deputy  ? — Yes. 

516.  Mr.  Wakley.'}  Was  there  any  diflference  in  the  mode  of  framing  the 
accounts  of  Mr.  Stirling  and  Mr.  Wakley  ? — No,  I  believe  none. 

517.  Were  they  sent  in  in  the  same  handwriting? — Yes. 

518.  Lord  Eliot.']  Do  you  know  that  Mr.  Baker  is  in  the  habit  of  making  pay- 
ments to  parochial  officers  for  summoning  the  juries  ? — ^Yes,  he  is. 

519.  Are  such  charges  allowed  by  the  finance  committee  ? — Yes. 

520.  Do  you  know  that  Mr.  Wakley  is  not  in  the  habit  of  making  allowances 
to  parochial  officers  for  discharging  such  duties  ? — I  think,  in  some  cases,  the 
parochial  officers  are  paid  in  Mr.  Wakley 's  inquests. 

521.  Mr.  WakleT/.}  Can  you  state  in  what  parishes? — ^No,  I  cannot. 

522.  Is  it  in  the  country  parishes  where  there  are  no  paid  officers  ? — I  presume 
it  is. 

523.  Lord  Eliot.}  Are  any  payments  of  that  nature  made  by  Mr.  Wakley  in 
the  metropolitan  parishes? — No,  I  think  not. 

524.  Are  any  such  payments  made  by  Mr.  Baker  in  the  metropolitan  parishes  ? 
— ^Yes,  there  are  payments  made  by  Mr.  Baker ;  but  the  order  of  the  court  is, 
that  they  should  not  be  paid  to  parochial  officers,  being  paid  constables  ;  where 
the  committee  have  an  opportunity  of  ascertaining  that  they  are  constables,  and 
receive  salaries,  no  payment  would  be  allowed. 

525.  Is  there  any  distinction  made  between  the  office  of  constable  and  that  of 
beadle  ? — If  the  beadle  was  a  constable,  and  he  was  to  receive  a  salary  as  a  con- 
stable, the  payment  would  not  be  allowed. 

526.  Having  a  salary  as  beadle,  is  the  payment  to  him  allowed  by  the  magis- 
trates ? — It  does  not  appear  by  the  vouchers  whether  he  receives  a  salary  or  not. 

527.  Is  that  question  not  asked  of  Mr.  Baker  when  his  accounts  afe  produced  ? 
— It  may  have  been  asked  by  some  of  the  committee ;  that  would  be  a  matter  of 
recollection  on  my  part. 

528.  Mr.  Williams.']  In  Mr.  Baker's  accounts,  has  the  charge  of  payments  to 
beadles  disappeared? — I  think  such  a  charge  has  appeared. 

529.  Does  he  make  a  distinction  between  the  beadles  and  constables  in  his 
account  of  disbursements? — I  think  there  is  a  distinction  in  some  of  the  vouchers. 

530.  Have  the  magistrates  lately  issued  a  new  schedule  of  fees  and  allowances  ? 
—Yes. 

531.  Does  the  schedule  recently  issued  diflfer  from  the  one  which  was  in 
existence  previously  ? — Yes,  it  does. 

532.  What  does  the  diflference  consist  in  ? — I  have  not  one  of  the  old  schedules 
with  me ;  it  was  settled  some  years  before  I  was  clerk,  and  I  cannot  state  the 
exact  diflference. 

533.  Has  the  revision  of  the  schedule  made  any  alteration  in  the  amount  of 
disbursements? — The  schedule  was  settled  by  the  sessions  in  January  last,  and  I 
have  not  observed  any  diflference ;  it  is  but  recent ;  there  has  been  but  one  account 
of  Mr,  Wakley  since,  or  two  accounts. 

534.  In  the  accounts  sent  in  by  Mr.  Baker  and  Mr.  Wakley,  since  the  new 
schedule  has  come  into  operation,  have  they  observed  strictly  in  their  charges  the 
conditions  of  the  schedule?-  As  far  as  we  have  been  able  to  get  at  the  fact,  but 

549.  E  2  now 
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Mr.  C.  Wright,     now  they  are  sworn  to  the  fact  of  their  having  complied  with  the  terms  of  the 
•""•'■""■■—       schedule. 

5  June  1840.  ^25.  In  point  of  fact,  the  Committee  would  reject  any  charge  contrary  to  that 

which  is  warranted  by  the  schedule  ? — Certainly. 

536.  Chairman.']  This  question  was  asked  Mr.  Baker^  "  Has  not  this  inhibi- 
tion of  the  Middlesex  magistrates  as  to  the  constables  or  officers  receiving  r^ular 
salaries  or  wages  become  a  dead  letter?"  and  his  answer  was,  *^  Yes,  I  think  it 
has  ;"  does  that  statement  of  Mr.  Baker  agree  with  your  experience  ? — No,  it  does 
not ;  if  we  had  an  opportunity  of  discovering  by  his  account  and  by  his  vouchers 
that  he  had  not  complied  with  the  schedule,  those  charges  would  be  disallowed 
as  a  matter  of  course. 

537.  Mr.  Wdkley.']  Do  you  go  through  the  accounts  by  direction  of  the  magis- 
trates ? — I  do ;  I  compare  the  vouchers  with  the  accounts  and  the  castings. 

538.  You  audit  the  accounts  before  they  are  seen  by  the  magistrates  ? — No, 
mine  is  not  the  audit ;  they  are  audited  by  the  magistrates  themselves ;  I  go  through 
them  to  see  that  every  voucher  is  there,  that  the  inquisitions  are  returned,  and  that 
the  castings  are  correct. 

539.  Lord  Eliot.']  Do  you  consider  that  it  would  be  your  duty  to  call  the 
attention  of  the  magistrates  to  any  item  that  did  not  seem  to  be  correct? — Yes. 

540.  Have  you  drawn  the  attention  of  the  magistrates  to  the  fact  of  any  dif- 
ference existing  between  the  two  accounts  ? — No. 

541 .  Mr.  Williams.]  The  former  schedule  allowed  payments  to  constables  and 
beadles  who  received  salaries  from  the  parishes  ? — Yes. 

542.  But  the  last  schedule  disallowed  any  payments  to  paid  constables  or 
beadles  ? — Yes,  to  paid  officers,  being  constables. 

543.  Did  I  understand  you  correctly  in  giving  your  answer  to  the  former  ques- 
tion, that  Mr.  Baker  has,  subsequently  to  the  issue  of  the  schedule,  paid  con- 
stables or  beadles  ? — He  has  paid  constables. 

544.  Lord  Eliot]  Your  understanding  of  the  schedule  is,  that  there  is  a  dis- 
tinction between  constables  and  beadles  ? — Yes. 

545.  Mr.  Wakley.]  If  I  were  to  pay  the  salaried  beadles  in  the  parish  of  St 
Pancras,  they  receiving  no  salary  as  constables,  and  some  of  them  not  being 
constables,  would  you  consider  that  it  would  furnish  an  inaccuracy  in  my  account, 
and  would  you  call  the  attention  of  the  magistrates,  under  their  direction,  to 
that  circumstance? — Beadles  being  constables. 

546.  But  receiving  no  salaries  as  constables? — Yes  ;  I  should  call  the  atten- 
tion of  the  finance  committee  to  it,  if  it  appeared  upon  the  vouchers  that  they 
were  constables,  and  I  had  any  means  of  ascertaining  that  they  were  paid. 

547.  Chairman.]  Do  you  not  feel  it  to  be  your  duty  to  adhere,  in  the  inspection 
of  the  accounts,  to  the  rules  laid  down  by  the  magistrates  in  their  report  of  the 
31st  of  October  1839,  and  confirmed  by  the  schedule? — Yes. 

548.  One  of  those  rules  states  that  those  allowances  are  no  longer  to  be  paid 
**  to  parochial  constables  or  officers  receiving  fixed  salaries  or  wages  f  would  you 
not  consider*a  beadle  a  parochial  officer  receiving  a  fixed  salary  Y — ^Yes. 

549.  Would  you  not,  therefore,  consider  yourself  bound  to  recommend  to  the 
magistrates  the  disallowance  of  such  payments  to  such  officers  ? — I  should^  if  I 
were  aware  of  the  fact. 

550.  But  you  are  aware  that  Mr.  Baker  is  in  the  habit  of  paying  such  officers  t 
— I  am  not  aware  of  it. 

551.  But  supposing  Mr.  Baker  had  made  such  payments,  would  it  or  would  it 
not  come  necessarily  under  your  cognizance  ? — No,  it  would  not  appear  that  he 
had  paid  a  salaried  officer. 

552.  Then  you  do  not  in  fact  make  inquiries  as  to  the  individual  officers  to 
whom  the  payment  is  made  ? — I  have  no  means  of  making  the  inquiries ;  the 
court  have  got  rid  of  that  difficulty  now  ;  an  oath  is  tendered  to  the  coroner.  Mr. 
Baker,  for  instance,  was  asked  upon  his  oath,  whether  he  had  conformed  to  the 
schedule  ;  that  recent  regulation  of  the  session  is  the  guarantee. 

553.  Then  the  amount  of  your  statement  made  to  the  Committee  is  this  :  that 
supposing  such  payments  as  I  have  alluded  to  should  come  under  your  cognizance, 
you  would  feel  yourself  bound  to  recommend  to  the  magistrates  the  disallowance 
of  them,  but  that  inasmuch  as  you  have  no  means  of  taking  cognizance  of  them,  you 
are  not  called  upon  to  make  any  recommendation  of  the  kind  ? — ^That  is  the  case. 

554.  Then,  practically,  the  matter  does  not  come  under  your  knowledge 
officially  ? — No,  it  does  not. 

555.  Then 
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555.  Then  what  is  the  reason  for  your  having  stated  that  yon  wonld  disallow     Mr.  C.  fTHght. 
such  payments  ? — I  mean  that  I  should  disallow  them  if  they  came  under  my  . 
notice.                                                                                                                                     5  June  1840* 

556.  But  as  they  are  not  under  your  cognizance,  you  have  nothing  to  do  with 
the  matter  ? — I  have  not  observed  it ;  if  I  had  I  should  have  mentioned  it  to  the 
magistrates. 

557.  Colonel  T.  Wood.']  Have  either  of  the  coroners  applied  to  the  magistrates 
for  an  explanation  of  the  schedule? — No,  there  has  been  no  official  application. 

George  Deverell,  called  in  ;  and  Examined* 

558.  Chairman.^  YOU  are  beadle  of  the  parish  of  Shadwell  ? — Yes.  George  Deverett. 

559.  How  long  have  you  filled  that  situation  ? — Upwards  of  14  years.  — 

560.  Do  you  receive  a  regular  salary  ? — Yes. 

561.  From  the  parish  ?• — Yes. 

562.  What  does  it  amount  to? — Seventy-six  pounds  per  year. 

56$.  Does  it  consist  in  part  of  fees  ? — ^That  part  of  the  amount  of  my  salary  does 
not;  there  are  certain  fees  besides  that,  which  the  parish  recognize,  and  which  on 
my  taking  office  were  a  consideration,  otherwise  my  salary  would  have  been 
more,  such  as  on  occasion  of  fires,  the  militia,  and  the  inquest  fees ;  the  inquests, 
properly  speaking,  were  done  by  the  constable ;  my  appointment  was  as  his  repre- 
sentative, as  constable's  beadle,  doing  that  work  that  a  tradesman  could  not 
devote  bis  time  to,  his  time  being  of  more  value. 

564.  Is  it  a  fact  that  the  duty  of  sending  notice  to  the  coroner  is  trans- 
ferred from  the  parochial  constables  to  the  metropolitan  police? — No,  the  warrants 
have  always  been  directed  to  me  till  such  times  as  the  alterations  in  the  fees  took 
place,  and  the  magistrates  demurred  about  their  being  paid  to  paid  officers,  since 
•which  the  warrants  to  secure  the  payment  of  the  expenses  are  directed  to  the 
constable,  and  I  perform  the  duties ;  I  am  sworn  in  as  constable's  beadle  as  well 
as  beadle. 

565.  Are  you  sworn  in  as  constable  ? — I  am  sworn  in  as  beadle,  not  as  constable. 

566.  But  you  state  that  the  metropolitan  police  constables  do  not  send  the 
notices  ? — They  do  not,  so  far  as  I  am  aware,  in  our  district ;  they  have  never  done 
it  in  the  parish  where  I  live ;  whether  it  is  done  in  other  parishes,  I  cannot 
speak. 

567.  There  is  a  letter  from  the  commissioners  of  police  to  the  Middlesex 
magistrates  distinctly  authorizing  the  employment  of  police  constables  in  giving 
notices,  but  not  in  summoning  the  jury  ? — ^Yes,  any  person  can  give  notice  to  the 
coroner,  but  the  coroner  immediately  communicates  it  to  the  summoning  officer. 

568.  Then  do  you  mean  to  say  that  in  no  instance  has  it  occurred  in  your  parish 
that  the  metropolitan  police  constables  have  sent  notice  to  the  coroner  ? — I  should 
think  it  their  duty  to  do  so. 

569.  That  is  at  variance  with  the  statement  you  made  in  one  of  your  former 
answers  ? — I  did  not  understand  it ;  but  to  correct  myself,  if  you  please,  I  will 
state  that  the  coroner  will  receive  information  firom  any  one.  The  police  might 
be  tenacious  of  sending  to  the  coroner ;  or  mostly  they  send  to  me. 

570.  You  stated  that  you,  as  beadle,  considered  yourself  the  representative  of 
the  constable? — ^Yes. 

571.  What  constable? — ^The  constable  that  is  sworn  in  once  a  year. 

572.  How  many  parish  constables  are  there? — ^There  are  six  headboroughs, 
and  one  constable,  a  person  whom  they  are  in  authority  under. 

573.  Then  any  fees  which  you  received  as  deputy  must  have  been  considered 
as  fees  to  the  principal  whom  you  represented  ? — Yes ;  the  parish  allowed  the 
constable  a  sum  for  the  militia,  which  was  attended  with  a  very  great  trouble  lo 
him ;  I  had  a  great  deal  of  time  on  my  hands ;  I  did  it  for  him,  and  the  parish 
paid  me ;  and  in  the  same  way  as  regarded  inquests. 

574.  Mr.  fVakley.'\  When  the  new  schedule  was  first  issued,  was  payment 
withheld  from  you  ? — Yes. 

575.  At  what  time  was  that  ?— I  do  not  recollect  the  month. 

576.  Was  it  last  winter  ? — I  cannot  recollect. 

577.  What  payment  do  you  now  receive  ? — I  receive  none,  except  what  the  co- 
roner pays  to  the  constable ;  the  warrant  is  sent  for  the  summoning  of  the  inquest 
to  the  constable,  and  the  constable  gives  a  receipt  for  the  money,  which  he  hands 
over  to  me  as  his  deputy  ;  I  make  out  the  summonses  for  him  to  sign. 

578.  Lord  Eliot.]  Then,  in  point  of  fact,  you  get  the  fees  as  heretofore? — I  do. 
549-  ^3  579-  Mr. 
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George  DeverM.  579.  Mr.  Williams.']  Do  you  summon  the  jury  or  the  constable? — I  go  round 
— —  with  the  summonses,  but  I  take  them,  prepared,  to  the  constable  for  signing,  and 
5  June  1 840.       he  signs  them. 

580.  And  you  deliver  them  ?  —Yes,  and  I  open  the  court, 

581.  Mr.  G.  Knight.]  Do  you  select  the  people  who  are  to  be  on  the  jury  ?  — Yes. 

582.  You  fix  who  they  are  to  be  ? — ^Yes. 

583.  Lord  EUot]  Do  I  understand  you  to  say  that  you  receive  the  fees  as  here- 
tofore ? — Yes. 

584.  Mr.  tVakky.]  Did  you  receive  any  thing  before  ? — I  did  the  duty,  and 
received  the  fees  before. 

585.  The  constable  having  nothing  to  do  with  it  before? — Yes. 

586.  Mr.  JVilliams.]  Were  the  warrants  sent  to  you  as  beadle  previously  to  the 
issuing  of  the  last  schedule  ? — Yes. 

587.  Who  attends  the  inquests? — I  do. 

588.  Do  you  summon  the  witnesses  ? — Yes. 

589.  And  you  are  the  person  who  looks  out  for  evidence  to  be  produced  before 
the  coroner  ? — Yes,  the  constable  would  be  totally  unfit  for  such  a  duty ;  it 
would  require  a  lapse  of  time  to  qualify  him  to  get  witnesses  together;  I  have 
had  inquests  of  that  nature  that  have  taken  up  so  much  time,  and  required  so 
much  discrimination,  that  a  person,  without  he  had  been  properly  bred  to  the 
office,  and  properly  acquainted  with  it,  would  not  have  been  able  to  follow  it  up ; 
I  had  the  inquest  upon  the  Victoria  steam-boat,  which  lasted  nine  days  ;  I 
do  not  wish  to  introduce  myself  as  being  superior,  except  by  experience ;  the 
experience  I  have  had  for  the  last  13  years,  I  consider,  qualifies  me. 

590.  Then,  in  fact,  you  perform  all  the  duties  relative  to  the  inquest,  such  as 
summoning  the  jury,  procuring  the  witnesses,  and  all  other  matters,  in  the  name  of 
the  constable  ? — Yes,  and  I  do  it  with  the  approbation  of  the  parish ;  the  parish 
are  aware  of  it,  knowing  the  difficulties  and  the  unpleasantness  of  the  inquests : 
that  if  I  were  to  detail  to  you  some  of  their  offensiveness,  you  would  hardly 
credit  it. 

591.  Mr.  Waklet/.]  What  were  you  paid  for  performing  the  duties  of  the 
inquests  before  the  Poor  Law  Amendment  Act  was  passed  ? — There  was  a  dis- 
tinction made ;  it  will  be  necessary  to  explain  that  part :  when  it  fell  upon  the 
parish,  the  parish  allowed  but  lis.;  if  the  expenses  fell  upon  the  friends  of  the 
deceased,  then  they  were  charged  16^. ;  and  the  way  that  it  was  ascertained  was, 
that  the  parish  would  not  pay  the  expenses  of  the  inquest  without  they  had  buried 
the  party ;  as  persons  do  not  like  to  bury  their  friends  as  paupers,  they  mostly 
paid  the  fee ;  the  proof  that  the  parish  required  of  the  payment  of  those  fees  was 
the  certificate  of  interment  from  the  coroner,  which  was  endorsed  at  the  back  at 
the  time  they  were  paid. 

592.  Had  the  jury  any  allowance  ? — Yes,  the  jury  had  6^.  of  it. 

593.  Chairman.]  Have  the  juries  expressed  any  dissatisfaction  at  being  no 
longer  paid? — ^Very  much  so;  the  parties  were  well  satisfied,  and  complaints 
were  made  at  the  unequal  distribution  of  the  inquests,  for  they  were  desirable 
among  publicans,  and  they  oftentimes  attended  them  ;  but  the  jurymen  are  very 
much  dissatisfied  at  not  receiving  any  allowance. 

594.  You  were  asked  just  now  whether  you  had  not  the  selection  of  the  jurors; 
do  not  you  find,  in  frequent  cases,  individuals  pressing  forward  to  become  jurors 
who  are  interested  in  preventing  the  truth  from  being  discovered,  and  whom  you 
feel  it  your  duty  to  reject  ? — I  have  never  found  that  the  case ;  I  have  found 
an  evil  connected  with  it  on  one  or  two  occasions,  where,  from  strong  prejudice,  I 
have  been  solicited  to  get  on  the  jury  persons  that  have  been  hostile. 

595.  And  you  have  invariably  taken  pains  in  investigating  such  cases?— Yes. 

596.  Your  lists  come,  as  a  matter  of  course,  invariably  under  the  supervision  of 
the  coroner  ?  —Certainly. 

597.  Has  the  coroner  ever  made  inquiries  of  tbe  individuals  upon  the  list? — 
No,  never. 

598.  Has  he  ever  struck  out  any  individual  as  objectionable  whom  you  had 
recommended  as  a  juror? — I  think  there  has  been  an  objection  to  one  on  one 
occasion  ;  but  it  has  been  a  solitary  instance,  if  it  has. 

599.  Mr.  JVilUams.]  Since  the  allowance  to  jurors  has  been  discontinued,  have 
you  found  any  difficulty  in  getting  juries  ? — Yes,  a  very  great  deal  of  difficulty; 
and  there  is  another  thing  too  that  makes  it  more  difficult ;  most  of  the  inquests 
during  Mr.  Unwin's  time  were  taken  of  an  evening,  which,  in  a  neighbourhood 
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like  ours,  is    less  attended    with  inconvenience;    but  now  that  they  are  held     Oeorge Dnerell. 

mostly  in  the  day,  with  the  tradesmen  it  is  attended  with  great  inconvenience,  and      — 

therefore  they  complain.  ^  J""^  *S4o. 

600.  Chairman.]  Did  the  juries,  when  they  assembled  in  the  evening,  after  the 
inquest  was  held,  indulge  themselves  a  little  more  freely  than  might  be  desirable 
in  a  matter  of  such  solemnity  ? — Yes ;  inquests  occurred  so  often  in  our  parish. 

601.  Mr.  JVakky.']  What  is  the  population  of  your  parish  ? — I  cannot  tell. 

602.  Mr.  Williams.']  Are  the  same  persons  frequentlv  summoned  on  juries  ? 
—Yes. 

603.  How  often  do  you  suppose  that  the  same  person  serves  on  a  jury  in  the 
course  of  12  months? — If  it  is  a  common  drowning  case,  there  are  persons  that  I 
know  that  I  can  get  when  the  subject  does  not  demand  any  particular  inquiry ;  if 
it  is  a  case  that  does  demand  inquiry,  the  selection  is  made  of  parish  officers,  and 
other  persons  whom  it  will  be  necessary  to  summon. 

604.  Mr.  IVakley.']  When  you  say  cases  that  demand  no  particular  inquiry,  you 
mean  cases  where  the  circumstances  attending  the  inquiry  are  well  known? 
—Yes. 

605.  Chairman.']  Do  you  ever  go  out  of  your  neighbourhood  for  jurymen  when 
you  think  there  is  any  objection,  from  local  prejudices  or  excitenient,  to  persons 
residing  in  the  immediate  neighbourhood? — Yes. 

606.  Mr.  tVakley.l  You  said  that  Mr.  Unwin  took  the  inquests  of  an  evening  ? 
—Yes. 

607.  Did  any  body  act  as  deputy  for  him?- — He  seldom  acted  for  himself;  I  do 
not  suppose  there  was  half-a-score  cases  in  the  year  which  his  son  did  not  take 
for  him. 

608.  Did  any  body  take  inquests  for  Mr.  Unwin  besides  his  son  ? — I  do  not 
think  there  was  any  person. 

609.  Did  Mr.  Burford  take  any  for  him  ? — I  do  not  recollect  that  he  did ;  if 
he  had,  I  think  I  should  have  remembered  it. 

610.  Was  Mr.  Unwin's  son  a  solicitor  ? — I  can  hardly  answer  that  question. 
61   .  Was  it    the   practice   during  the    whole  period  of   his  acting  in  your 

district,  that  inquests  were  taken  by  the  son  for  the  father  ? — Yfes ;  and  another 
practice,  which  does  not  exist  at  the  present  time,  was,  that  the  jury  were  not 
subject  to  so  much  detention  as  they  are  at  present,  because  while  I  was  taking  the 
jury  to  see  the  body,  Mr.  Unwin  was  taking  the  evidence ;  the  coroner  never 
went  to  see  the  body  ;  young  Mr.  Unwin  did  not. 

612.  Did  the  father  go? — He  went  with  me  if  he  attended,  but  I  do  not  think 
there  were  four*  or  five  times  that  he  attended  ;  and  then  the  evidence  was  being 
gone  through,  which  shortened  the  time  considerably. 

613.  Mr.  fVilliamS'']  Did  the  coroner  take  down  evidence  when  the  jury  were 
absent  ? — Yes,  and  when  they  came  back  it  was  read  to  them. 

614.  Mr.  Wakley.']  If  all  payment  were  to  be  withheld  from  you,  would  you 
continue  to  perform  the  duties  of  summoning  the  juries  ? — The  parish  would 
certainly  compel  me  to  do  it  if  the  constable  were  to  complain  of  the  duty  being 
put  upon  him  ;  the  parish  have  the  beadle  in  that  respect,  that  they  would 
compel  me  to  do  it,  and  it  would  be  a  great  hardship,  I  assure  you. 

615.  Is  your  salary  paid  out  of  the  poor-rate  ? — Half  out  of  the  poor-rate  and 
half  out  of  what  we  call  the  conjoint-rate,  which  is  the  lighting  and  cleansing 
rate. 
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MartiSy  16"  die  Jumi,  1840. 


MEMBERS    present: 


Sir  George  Strickland. 
Mr.  Wakley. 
Colonel  T.  Wood. 
Mr.  Aglionby. 


Lord  Eliot. 

Mr.  Gaily  Knight. 

Mr.  W.-WiUiams. 


LORD  TEIGNMOUTH  in  the  Chair. 


Mr.  Henry  Edmondes^  called  in;  and  Examined. 

Mx.  H.  Edmondcs.      6i6.  Chairman.']  YOU  are  the  deputy-clerk  of  the  peace  to  the  Middlesex 
-    ~       magistrates  ? — I  am, 
1   June  1840.  g'j  y  ^  jj^^  j^j^g  j^g^^^  y^^  j^^j^  ^l^^j  situation  ? — ^A  year  and  about  eight  months ; 

rather  more  than  eight  months. 

61 8.  Mr.  Wakley.]  What  connexion  have  you  with  the  accounts  of  the  coroners 
for  the  county  ? — It  has  been  the  custom  for  the  accounts  to  be  sent  in  to  the 
clerk  of  the  peace,  they  are  then  handed  over  to  the  clerk  of  the  committees,  by 
whom  they  are  submitted  to  the  committee  of  accounts.  In  point  of  practice,  lat- 
terly, the  accounts  of  the  coroners  have  gone  to  the  committee  clerk  in  the  first 
instance. 

619.  How  long  since  has  that  been  the  case? — I  think  during  the  time  that 
Mr.  Wright  has  been  clerk  of  the  committee,  but  I  am  not  perfectly  certain  of 
that. 

620.  The  accounts  having  gone  before  the  committee  of  accounts,  what  is  done 
with  them  afterwards? — I  cannot  tell  what  passes  in  the  committee,  but  the  com* 
mittee  of  the  accounts  of  the  county  may  bring  up  a  report,  in  which  they  r^>ort 
upon  the  accounts  they  have  audited ;  and  generally  there  is  a  recommendation 
that  the  accounts  be  paid,  or  any  other  recommendation  they  may  think  fit  to  make 
to  the  justices. 

621.  Have  you  ever  known  the  accounts  of  the  coroners  returned  back  to  the 
finance  committee,  or  to  the  committee  of  accounts,  from  want  of  vouchers  ? — No, 
I  think  not  until  latterly. 

622.  When  you  say  latterly,  to  what  period  do  you  refer  ? — I  think  it  must 
have  been  at  the  latter  end  of  last  year,  at  the  September  or  October  sessions ; 
I  can  tell  by  reference  to  the  documents  I  have  with  me. 

623.  Do  you  state  that  you  do  not  recollect  that  any  coroner's  accounts  have 
been  returned  from  the  general  court  to  the  committee  of  accounts,  in  consequence 
of  the  absence  of  sufficient  vouchers  ? — I  do  not  remember  any  case  of  the  kind 
till  the  case  I  have  just  alluded  to. 

624.  When  was  that  case  ?—  I  think  it  was  in  either  the  September  or  the  October 
sessions  of  1839. 

625.  Can  you  ascertain  when  it  was,  by  reference  to  your  minute-book  ? — I 
can. 

626.  Have  the  goodness  to  do  so? — \The  Witness  referred  to  the  hook.] — It  was 
on  the  10th  of  October  1839,  the  committee  of  accounts  presented  their  report ; 
the  report  was  received,  and  there  was  a  motion  made;  the  words  are,  ^'  Resolved, 
that  the  said  report  be  received ;"  then  Robert  M^William,  Esq.,  moved,  '  That 
the  recommendation  in  the  said  report,  as  to  the  accounts  of  the  coroner,  be 
adopted  by  this  court  ;*  and  the  same  having  been  seconded,  Peter  Laurie,  Esq., 
moved  by  way  of  amendment,  '  That  so  much  of  the  said  report  as  relates  to  the 
payment  of  the  accounts  of  the  coroners,  be  referred  back  to  the  committee  for 
accounts  and  general  purposes  for  re-consideration,  for  want  of  sufficient 
vouchers ;'  and  the  same  having  been  seconded,  it  was  resolved,  and  ordered 


accordingly.' 
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627.  Was  there  any  division  on  tbat  amendment? — I  cannot  recollect.  Mr.  IL  Edmondes. 

628.  What  is  the  next  minute  you  have  in  the  book,  in  relation  to  the  coroner? 

— "  Peter  Laurie,  Esq.  then  moved  that  it  be  referred  to  a  special  committee  to  ^^  J""®  1840- 
inquire  into  the  causes  of  the  increase  of  inquests,  since  the  passing  of  the 

statute  of  the  1st  and  2d  Victoria,  c.  68,  and  to  re-consider  the  schedule  of 
fees  now  paid  under  that  statute,  and  to  report  generally ;  and  Benjamin  Rotch, 
Esq.  having  seconded  the  same,  it  was  resolved  and  ordered  accordingly."  Then 
there  is  another  resolution,  "  That  such  committee  do  consist  of  the  following : 
the  chairman  of  the  court,  the  chairman  of  the  committee  of  accounts.  Sir 
James  Williams,  Peter  Laurie,  Esq.,  Charles  Augustus  Tulk,  Esq.,  Robert 
M*William,  Esq.,  Thomas  Gibson,  Esq.,  Henry  Pownall,  Esq.,  Benjamin  John 
Armstrong,  Esq.,  and  that  three  do  form  a  quorum." 

629.  What  is  the  next  minute  you  have  in  relation  to  the  coroners  ? — ^The  next 
date  is  the  31st  of  October  1839,  that  was  the  county  day;  the  October  quarter 
sessions.  There  is  a  report  of  the  committee  for  accounts,  in  which  the  committee 
state,  "  That  having,  pursuant  to  the  order  of  the  court,  re-considered  the  ac- 
counts of  the  coroners  for  the  county  presented  at  the  last  session,  they  again  beg 
leave  to  recommend  the  court  to  order  payment  of  the  said  accounts  ;  namely,  to 
Thomas Wakley,  Esq,,  123/.  Is.  lOd.,  and  to  William  Baker,  Esq.,  116/.  2^.  9rf. 

630.  Was  that  order  made  with  reference  to  the  previous  resolution,  that  is,  to 
the  account  which  had  been  referred  from  the  want  of  vouchers  ? — Exactly  so. 

631.  Was  there  any  deduction  made  from  that  account? — I  have  the  account 
here,  I  can  tell  by  looking  at  it ;  it  will  appear  upon  the  roll. — [The  Witness  re- 
f erred  to  the  same^ — ^No  deduction  appears  upon  this  roll,  on  Mr.  Wakley's 
account,  and  no  deduction  from  Mr.  Baker's  account  presented  at  the  September 
sessions,  and  which  former  account  was  returned  back  for  re-consideration  for 
want  of  vouchers. 

632.  Up  to  what  date  were  those  accounts  delivered  ? — Mr.  Wakley's  account 
was  from  the  14th  of  August  to  the  14th  of  September  1839,  inclusive;  Mr. 
Baker's  from  the  16th  of  August  to  the  13th  of  September,  also  inclusive. 

633.  Lord  jE/io/.]  Does  there  appear  to  be  any  difference  in  the  charges  made 
for  the  inquests  held  by  the  two  coroners  ? — The  sums  paid  by  the  coroner  on 
each  inquest  appear  upon  the  account. 

634.  What  was  the  whole  number  of  inquests  held  by  each  coroner,  and  the 
amount  of  expenses  included  in  the  accounts? — By  Mr.  Wakley  there  were  47 
inquests  held,  and  the  expenses  paid  out  of  pocket  on  them  by  the  coroner  amounted 
to  49/.  9^.  6(/. :  in  Mr.  Baker's  account  there  appear  to  be  39  inquests,  the  ex- 
penses on  which,  paid  by  the  coroner,  were  60/.  1*. 

635.  Mr.  Wakley's  account  appears  to  have  been  in  two  instances  referred 
back  by  the  court  to  the  finance  committee ;  did  that  take  pla^e  in  the  case  of 
Mr.  Baker's  account  ? — The  accounts  of  the  coroners  were  both  referred  back  ; 
the  notice  1  received  from  the  Committee  of  the  House  of  Commons  required  me 
to  bring  here  a  statement  of  any  deductions  I  found  to  have  been  made  in  the 
accounts  of  the  coroners  since  the  year  1820 ;  I  have  examined  the  whole  of 
the  books  from  that  period,  and  1  find  there  were  one  or  two  deductions  made  in 
the  previous  years. 

636.  Will  you  refer  to  the  next  proceeding  which  took  place  in  the  court  on 
this  subject  ? — I  have  stated  that  the  committee  recommended  the  payment  of  the 
accounts  of  the  coroners  ;  that  was  on  the  31st  of  October.  The  committee  fur- 
ther report,  that  they  have  postponed,  until  the  next  quarter  sessions,  their  report 
on  the  accountis  presented  at  the  present  sessions  by  the  coroners,  namely,  that  of 
Thomas  Wakley,  Esq.,  for  141/.  IO5.  6rf.,  and  that  of  William  Baker,  Esq.,  for 
174/.  16^.  6rf.,  until  after  the  special  committee,  appointed  on  the  10th  instant 
to  consider  and  report  generally  on  the  subject  of  coroners'  duties  and  fees,  pre- 
sent their  report ;  and  the  committee  recommended  that,  in  the  meantime,  the  sum 
sum  of  120/.  be  paid  to  Thomas  Wakley,  Esq.,  and  the  sum  of  150/.  to  William 
Baker,  Esq.,  on  account  and  in  part  payment  of  the  said  last-mentioned  claims. 

637.  Was  that  recommendation  acted  upon? — I  believe  it  was;  there  was  a 
resolution  ^^  that  the  clerk  of  the  peace  be  and  he  is  hereby  authorized  and  directed 
to  issue  orders  on  the  county  treasurer  for  payment  of  the  accounts  of  the  coro- 
ners, referred  to  the  said  committee  on  the  10th  day  of  October  instant  for  re- 
consideration,  namely,  to  Thomas  Wakley,  123/.  1^.  10(/.,  and  to  William  Baker, 
116/.  2^.  9rf.  Resolved  also,  that  the  clerk  of  the  peace  be  and  he  is  hereby 
authorized  and  directed  to  issue  orders  on  the  county  treasurer  for  payment  of 
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}tT.  H.  Edmondti.  the  sum  of  120/.  to  Thomas  Wakley,  Esq.,  and  the  sum  of  150/.  to  William 

Baker,  Esq.,  on  account  and  in  part  payment  of  their  said  last-mentioned  claims, 

i6  Jane  1840.      ^  recommended  in  the  said  report." 

638.  Will  you  proceed  to  state  what  the  report  of  that  committee  was,  and 
what  took  place  in  consequence  of  it? — The  report  was  presented  on  the  3 1st  of 
October  to  the  court,  and  the  resolution  of  the  court  was,  "  That  the  said  report 
be  printed,  and  a  copy  thereof  sent  to  every  acting  justice  of  the  peace  for  the 
county,  and  that  the  same  be  taken  into  consideration  on  the  next  county  day." 

639.  Chairman.']  Is  that  the  same  report  which  is  now  shown  to  you  ? — This  is 
a  copy  of  the  report  which  was  ordered  to  be  printed  on  the  31st  of  October  1839. 

[This  Report  is  printed  in  the  Minutes  of  Evidence,  page  8.] 

640.  Lord  Eliot.]  What  was  the  next  proceeding  on  this  subject? — ^The  next 
proceeding  took  place  on  the  19th  of  December  1839  ;  there  is  a  report  of  the 
committee  for  accounts ;  the  account  of  the  coroners  ifor  the  county  having  been 
laid  before  your  committee  for  inquisitions  taken  as  under :  Thomas  Wakley, 
Esq.,  M.  p.,  from  the  14th  of  October  to  the  7th  of  December  1839,  107  inqui- 
sitions, 142/.  ISs.  4d. ;  mileage,  13/.  145.  6d.;  expenses  paid,  95/.  0^.  od.y 
making  251/.  8*.  4rf. ;  balance  on  the  last  account,  21/.  10^.  6rf.  William 
Baker,  Esq.,  from  the  14th  of  October  to  the  9th  of  December  1839,  117  in- 
quisitions, 156/.;  mileage,  10/.  155.  3^.;  expenses  paid,  181/.  9^.,  making 
348/.  4  s.  3d.;  balance  on  the  last  account,  24/.  16^  6d. 

641.  Have  you  that  account? — Yes ;  this  is  Mr.  Baker's  account  from  the  14tli 
of  October  to  the  9th  of  December ;  there  are  117  inquests;  the  expenses  paid 
upon  those  inquests,  181Z.  9^. 

642.  Mr.  Williams.]  What  was  the  amount  paid  out  of  pocket  on  the  107 
inquests  held  by  Mr.  Wakley? — Ninety-five  pounds  and  sixpence,  as  appears  by 
the  account* 

643.  Are  you  quite  clear  that  you  are  speaking  only  of  expenses  charged  out 
of  pocket  on  those  inquisitions  ? — It  appears  so  from  the  accounts  themselves  that 
I  hold  in  my  hand ;  the  words  are,  *M17  inquests,  at  1/.  6s.  8d.  each,  making 
156/. ;  287  miles,  at  9d.,  10/.  15^.  3rf." 

644.  Those  accounts  are  the  official  accounts  ? — ^Yes,  they  are  the  original 
accounts  presented  by  the  coroner  at  each  session. 

645.  Have  you  looked  over  the  items  of  charge  made  by  Mr.  Wakley  and  by 
Mr.  Baker,  so  as  to  be  able  to  account  for  the  enormously  greater  charge  in  Mr. 
Baker's  account  for  his  expenses  than  those  of  Mr.  Wakley  ? — No,  I  have  not 
examined  into  that ;  those  accounts  are  considered  by  the  committee  of  accounts, 
and  that  committee  reports  upon  them  to  the  court;  I  can  only  speak  of  the  order 
of  the  court. 

646.  Mr.  Wakley.]  Does  that  account  of  Mr.  Baker  show  by  whom  it  v?as 
audited  and  passed  ? — I  have  these  words  by  the  committee :  "  Account  examined, 
and  allowed  after  making  the  above  deduction,  which  is  for  mileage  overcharged, 
1  /.    1^."     It  is  signed   "  Robert  Mac  William,  Theodore  Williams,  P.  Laurie." 

647.  Mr.  Williams.]  Will  you  proceed  with  the  minute  ? — "And  in  consequence 
of  the  further  consideration  of  the  coroners'  last  accounts  having  been  adjourned 
to  the  next  quarter  sessions,  and  also  the  accounts  to  the  present  session  having 
been  only  delivered  on  the  previous  evening  and  on  the  morning  of  the  com- 
mittee meeting,  they  recommend  the  court  to  order  that  Mr.  Wakley  be  paid  for 
the  present  150/.,  and  Mr.  Baker  250/.,  so  that  the  consideration  of  the  last  and 
the  present  accounts  may  be  determined  upon  at  the  same  time."  There  is  a  re- 
solution of  the  court  respecting  the  coroners*  accounts — "  Resolved,  thatthe  clerk  of 
the  peace  be  and  he  is  hereby  authorized  and  directed  to  issue  orders  on  the 
county  treasurer  for  the  payment  of  the  sum  of  150/.  to  Thomas  Wakley,  Esq., 
and  the  sum  of  250/.  to  William  Baker,  Esq.,  on  account."  On  the  day  subsequent, 
or  on  the  same  day,  the  report  of  the  special  committee  on  the  increase  of 
inquests  was  considered  by  the  court.  The  entry  is,  **  The  court  having  con- 
sidered the  report  of  the  special  committee  to  whom  it  was  referred  on  the  10th 
day  of  October  last,  to  inquire  into  the  causes  of  the  increase  of  inquests  since 
the  passing  of  the  statute  of  the  1st  of  Victoria,  and  to  re-consider  the  schedule  of 
fees  under  that  statute.  Resolved,  that  the  said  report  be  and  the  same  is  hereby 
approved  and  adopted.  Resolved,  also,  that  the  proposed  schedule  of  fees, 
allowances  and  disbursements  to  be  paid  by  the  coroners,  pursuant  to  the  Act  of 
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1  Vict.  c.  68,  intituled,  *  An  Act  to  provide  for  the  Payment  of  Expenses  in  hold-    Mr.  H.Edmondei 
ing  Coroners'  Inquests,  annexed  to  the  said  report,  be  and  the  same  is  hereby       — — 
approved  and  adopted."  i^  Jone  184a. 

648.  Sir  George  Strickland.]  Up  to  what  period  does  that  come  ? — ^The  19th 
of  December  1839. 

649.  What  was  the  next  proceeding  on  this  subject? — On  the  16th  of  January 
1840,  there  was  a  report  of  the  committee  of  accounts  and  general  purposes 
to  the  magistrates  in  quarter  sessions ;  it  is  headed,  "  Coroner,  T.  Wakley,  Esq. : 
fees  and  mileage,  on  taking  57  inquisitions  on  view  of  dead  bodies,  from  the 
16th  of  September  to  the  12th  of  October  1839  :  fees,  76/. ;  mileage,  9/.  11  ^.  &d.; 
expenses,  56/.;  total,  141/.  10^.  6d.;  paid  on  account,  120/.;  remaining  due, 
21/.  10;.  6d. ;  deduct  fees,  mileage  and  expenses  paid  to  witnesses  upon  taking 
an  inquisition  on  the  body  of  Henry  Coleman,  2/.  Ss.  2d. ;  deduct  mileage  over- 
charged, 10;.  6d.;  total  deduction,  21.  18s.  6d.,  leaving  18/.  11;.  10  d.  Tho- 
mas Wakley,  Esq.,  fees  and  n^ileage,  on  taking  107  inquisitions,  from  the  14th  of 
October  to  the7th  of  December  1839:  fees,  142/.  i3s.4d.;  mileage,  13/.  14;.  6c/.; 
expenses,  95/.  0;.  6  c/.,  making  251/.  8;.  4  rf.;  paid  on  account,  150/.,  leaving 
101/.  8;.  4  c/.;  deduct  mileage  overcharged,  16  s.  6d.;  remaining  to  be  paid, 
100/.  11;.  lOd.  William  Baker,  Esq.,  fees  and  mileage,  on  taking  54  inqui- 
sitions, from  the  17th  of  September  to  the  12th  of  October  1839  :  fees,  72/.; 
mileage,  5  /.  18;.  Gd. ;  expenses  paid,  96/.  18;.  Sd. ;  making  174/.  17;.  2d. ;  paid 
on  account,  150/.,  leaving  24/.  17;.  6c/. ;  deduct  mileage  overcharged,  ll.2s.6d.; 
remaining  to  be  paid,  23/.  15;.  William  Baker,  Esq.,  fees  and  mileage,  on  tak- 
ing 117  inquisitions,  from  the  14th  of  October  to  the  9th  of  December  1839  : 
fees,  156/.;  mileage,  10/.  15s.  3d.;  expenses,   181/.  9;.,  making  348/.  4;.  3c/.; 

f)aid  on  account,  250/.,  leaving  98/.  4;.  3d. ;  deduct  mileage  overcharged,  1/.  1;., 
eaving  97/.  3;.  3d.  Your  committee  having  maturely  considered  the  coroners' 
accounts  before  mentioned,  recommend  the  court  to  disallow  the  charges  made  by 
Mr.  Wakley,  upon  taking  the  inquisition  upon  the  body  of  Henry  Coleman,  at  the 
parish  of  Hendon,  on  the  2d  of  October  last ;  such  inquisition  being  in  the  opinion 
of  your  committee  unnecessary;  and  they  also  recommend  that  1  /•  7;.  should  be 
deducted  from  Mr.  Wakley's  said  account ;  and  from  Mr.  Baker's,  21.  3  s.  6d.  for 
mileage  overcharged.  Resolved,  that  the  charges  made  by  Mr.  Wakley  upon 
taking  the  inquisition  upon  the  body  of  Henry  Coleman,  at  the  parish  of 
Hendon,  on  the  2d  of  October  last,  be  disallowed,  as  recommended  in  the  said 
report." 

650.  Chairman.]  How  many  magistrates  were  present  on  that  occasion? — 1  am 
not  able  to  tell  without  referring  to  the  minute-book,  which  I  have  not  here ;  I 
have  the  names  of  30  entered  ;  there  were  certainly  more. 

651 .  Mr.  IVakley.]  Can  you  state  who  the  members  of  the  committee  were  who 
made  that  report  ? — ^No,  1  have  not  the  report  here ;  it  is  signed  Benj"*  Edward 
Hall ;  it  is  customary  for  the  chairman  of  the  committee  of  accounts  to  sign  the 
report. 

652.  Mr.  fVilliams.']  Does  it  appear  from  your  minute  who  moved  the  resolu- 
tion for  approving  of  that  report  ? — No. 

653.  Sir  G.  Strickland.]  Do  you  know  the  means  by  which  they  ascertained  the 
overcharge  of  mileage  ? — No,  that  is  a  matter  for  the  committee. 

654.  Mr.  G.  Knight.]  Was  the  payment  for  mileage  fixed  at  that  time? — It 
was  fixed  by  Act  of  Parliament,  by  the  statute  of  George  the  Second;  it  is  only 
the  expenses  paid  to  the  witnesses  which  have  been  lately  fixed. 

655.  There  could  be  no  doubt  about  the  amount? — No,  there  could  be  no 
doubt  as  to  the  amount  per  mile.  There  is  another  resolution:  "  Resolved,  also, 
that  the  payment  of  the  account  presented  by  the  coroners  at  the  present  session 
be  postponed  for  the  purpose  mentioned  in  the  said  report,  and  that  hereafter  no 
payment  be  allowed  to  constables  when  there  is  a  salaried  constable  in  the  parish, 
as  recommended  in  the  said  report."  The  committee  recommended  that  the  account 
should  be  postponed  to  ascertain  how  far  a  certain  order  of  the  court  had  been 
complied  with  as  to  the  payment  of  salaried  constables. 

656.  Mr.  Wakley,]  The  report  had  previously  directed  that  no  constables  or 
parochial  officers  receiving  regular  salaries  or  wages  should  be  paid  ? — Yes. 

6.57.  So  that  in  the  schedule  that  was  attached  to  the  report,  payment  was  to  be 
withheld  from  the  constable  if  he  received  a  salary;  in  the  order  you  have  just 
read  from  the  minute-book,  payment  was  to  be  withheld  from  the  constable,  if 
there  was  a  constable  receiving  a  salary  in  the  parish  ? — Yes. 
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Mr.  H.  Edmondes.      658.  Chairman.]  What  was  the  next  proceeding  of  the  court  ? — The  20th  of 

February  1840 ;  there  is  an  account  referring  to  inquisitions  taken  by  the  coroner 

16  June  1840,  for  the  Duchy  of  Lancaster ;  the  committee  of  accounts  reported  as  follows: 
"  Your  committee  report  that  an  account  has  been  laid  before  them  for  inquisi- 
tions taken  by  Thomas  Higgs,  Esq.,  coroner  of  the  liberties  of  the  Duchy  of  Lan- 
caster, from  the  19th  of  September  1838  to  the  12th  of  November  1839;  namely,  28 
inqubitions, 37 /.  6^. Sd.;54 miles, 2/. 0^. 6 d. ;  expenses, 36 1 ; total, 75 1.  7s. 2d.; 
and  it  appearing  by  the  said  account  that  some  of  the  inquisitions  have  been  held 
by  deputy,  and  that  several  vouchers  were  wanting,  Mr.  Higgs,  at  the  request 
of  your  committee,  has  undertaken  to  attend  the  court  on  the  county  day  with  his 
patent,  or  an  extract  from  it,  and  to  swear  to  so  much  of  his  said  account  for 
which  vouchers  have  not  been  delivered ;  and  your  committee,  on  condition  of 
his  doing  so,  recommend  the  said  account  for  payment.  The  account  of  Thomas 
Wakley,  Esq.,  one  of  the  coroners  of  this  county,  for  inquisitions  taken  on  the 
view  of  dead  bodies,  from  the  9th  to  28th  of  December  1839,  and  from  the 
30th  of  December  1839,  to  the  3 1st  of  January  1840,  having  been  examined  by 
your  committee,  they  recommend  the  court  to  direct  the  same  to  be  paid  as  fol- 
lows :  viz.,  9th  to  28th  December  1839,  50  inquisitions,  66  /.  13^.  4  rf. ;  127  miles, 
41.  15s.  3d.;  expenses  paid,  41/.  9*.;  total,  112/.  17^.  7d.;  30th  of  December 
1839  to  31st  January  1840,63  inquisitions,  84/.;  206  miles,  7/.  I4s.6d.;  ex- 
penses paid,  46/.  17^. ;  total,  138/.  lis.  Qd.  The  accounts  of  William  Baker,  Esq., 
the  other  coroner  for  this  county,  for  inquisitions  taken  on  the  view  of  dead  bodies, 
from  the  10th  to  the  28th  of  December  1839,  and  from  the  28th  of  December 
1839  to  the  31st  of  January  1840,  having  been  examined  by  your  committee, 
they  recommend  the  court  to  order  payment  of  the  same,  as  follows :  10th  to  the 
28th  December  1839, 42  inquisitions,  56/. ;  99  miles,  3/.  14^.  Sd. ;  expenses  paid, 
61/.  11«.  6d. ;  total,  121  /.  5^.  9^. ;  from  the  28th  of  December  1839  to  the  31st 
of  January  1840,  79  inquisitions,  105/.  6  ^.  8(/. ;  169  miles,  Ql.Qs.dd.;  expenses 
paid,  114 /.  13^.  6 d. ;  total,  226  /.  6^.  lid.  Mr.  Higgs  having  attended  with  his 
patent,  and  sworn  to  so  much  of  his  account  for  which  vouchers  have  not  been 
delivered  ;  resolved,  that  the  account  of  Mr.  Higgs  be  paid,,  and  that  the  clerk 
of  the  peace  be  and  he  is  hereby  authorized  and  directed  to  issue  an  order  on  the 
county  treasurer  for  the  payment  to  Mr.  Higgs  of  the  sum  of  75/.  7s.  2d.  Upon 
the  motion  of  John  Gibbons,  Esq.,  the  same  having  been  seconded,  it  was  resolved, 
that  the  above  resolution  in  favour  of  Mr.  Higgs  be,  and  the  same  is  hereby 
rescinded.  Upon  the  motion  of  Sir  Peter  Laurie,  knight,  the  same  having 
been  seconded,  it  was  resolved,  that  so  much  of  the  report  of  the  committee 
for  accounts  as  relates  to  the  coroners'  accounts  be  referred  back  to  the  com- 
mittee, with  instructions  to  ascertain  how  many  inquests  have  been  held  by 
deputy  by  any  coroner,  and  to  disallow  the  same.  The  Rev.  Theodore  Wil- 
liams having  moved,  that  the  accounts  of  the  coroners  for  this  county  and  the 
Duchy  of  Lancaster  in  Middlesex  be  verified  upon  oath  by  them  in  open  court, 
before  the  same  be  allowed ;  and  the  same  having  been  seconded,  it  was  resolved 
accordingly." 

659.  What  is  the  next  minute  you  have? — The  next  is  the  23d  of  April  1840; 
I  find  it  headed  *'  Coroner."  This  is  a  part  of  the  report  of  a  committee  on  ac- 
counts. ^^  William  Baker,  Esq.,  fees  and  mileage,  on  taking  117  inquisitions  on 
view  of  dead  bodies,  from  the  27th  of  January  to  the  4th  of  April  1840, 
320/.  12^.  3rf."  There  is  a  resolution  entered,  that  the  clerk  of  the  peace  be 
authorized  and  directed  to  issue  orders  on  the  county  treasurer  for  the  several 
sums  mentioned  in  the  said  report,  which  includes  that  to  the  coroner.  At  the 
same  sessions,  on  the  same  23d  of  April,  the  special  report  of  the  committee  of 
account  and  general  purposes  on  the  coroners'  accounts,  referred  back  on  the  28th 
of  February  last,  was  read.  "  Your  committee  report,  that  in  proceeding  with 
the  inquiry  they  deemed  it  necessary  to  invite  the  attendance  of  the  coroner  for  the 
Duchy  of  Lancaster,  and  the  two  county  coroners,  to  give  information  which 
might  enable  the  committee  to  form  a  correct  judgment  on  the  matters  so  referred 
to  them,  and  that  those  gentlemen  attended  accordingly.  That  with  respect  to 
the  account  of  Mr.  Higgs,  the  coroner  for  the  Duchy  of  Lancaster,  for  inquests 
taken  from  the  29th  of  September  1838  to  the  12th  of  November  1839,  your 
committee  report,  that  he  admitted  having  taken  17  of  those  inquests  on  the  fol- 
lowing persons  by  deputy,  the  fees  and  expenses  of  which  amounted  to 
43/.  13^.  10</."  The  names  are  here  enumerated.  "  The  attention  of  your  com- 
mittee having  been  called  to  the  letters-patent  under  which  Mr.  Higgs  has  acted, 
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and  the  authority  being  thereby  expressly  given  him    to  execute  the  office  of  Mr.  H.  Edmondes^ 

coroner  by  deputy,  although  the  word  '  deputy'  is  omitted,  so  far  as  relates  to       

the  return  of  such  inquisitions,  your  committee  consider  him  entitled  to  the  16  June  1840. 
amount,  and  recommend  to  the  court  to  re-consider  their  order  for  the  disallow- 
ance. Your  committee  further  report,  that  upon  Mr.  Baker  being  asked  whether 
the  inquests  charged  for  in  his  account,  from  the  10th  of  December  1839  to  the 
31st  of  January  1840,  were  held  by  deputy,  he  replied  that  there  were  none,  and 
that  he  had  not,  on  any  occasion  since  his  appointment  as  coroner,  taken  an 
inquest  by  deputy." 

660.  What  was  the  minute  of  the  committee  on  the  same  occasion,  with  refer- 
ence to  the  inquests  taken  by  Mr.  Wakley? — "  Your  committee  lastly  report, 
that  having  received  Mr.  Wakley  s  admission,  that  20  of  the  inquests  charged 
for  in  his  account,  from  the  9th  of  December  1839  to  the  31st  of  January  1840, 
amounting  to  40 1.  9  s.  7  rf.,  were  held  by  his  clerk,  Mr.  Bell,  your  committee 
recommend  the  court  to  disallow  them  ;"  then  follow  the  names  and  the  amounts. 
"  Resolved,  that  the  order  for  the  disallowance  of  Mr.  Higgs's  account,  amount- 
ing to  the  sum  of  43  /.  13  s.  10  ^.,  be  and  the  same  is  hereby  rescinded,  and  that 
the  clerk  of  the  peace  be  and  he  is  hereby  authorized  and  directed  to  issue  an 
order  on  the  county  treasurer  for  payment  to  Mr.  Higgs  of  the  sum  of 
75 1.7  s.  2  d.  Resolved,  also,  that  the  clerk  of  the  peace  be  and  he  is  hereby 
authorized  and  directed  to  issue  an  order  on  the  county  treasurer  for  payment  to 
Mr.  Baker,  of  the  sum  of  347  /.  12  s.  8  d.  Resolved,  also,  that  20  of  the  inquests 
charged  for  in  Mr.  Wakley 's  account,  from  the  28th  of  December  1839  to  the 
11th  of  January  1840,  amounting  to  the  sum  of  40/.  9  J.  T  d.^  be  and  the  same 
are  hereby  disallowed.  Resolved,  also,  that  the  clerk  of  the  peace  be  and  he  is 
hereby  authorized  and  directed  to  issue  an  order  on  the  county  treasurer  for  the 
payment  to  Mr.  Wakley  of  the  sum  of  210 Z.  Ids.  6d.,  being  the  amount  of 
Mr.  Wakley*s  charges,  subject  to  the  deduction  of  the  said  sum  of  40  Z.  9  ^.  7  d. 
Charles  Augustus  Tulk,  Esq.,  moved  that  the  resolution  of  the  court  of  the  16th 
day  of  January  last  for  disallowing  the  charges  made  by  Mr.  Wakley,  upon 
taking  the  inquisition  on  the  body  of  Henry  Coleman,  be  rescinded ;  and  the 
Rev.  Theodore  Williams  having  seconded  the  same,  Peter  Laurie,  Esq.  moved, 
by  way  of  amendment,  that  the  said  charges  be  referred  back  to  the  committee 
for  accounts  and  general  purposes  for  re-consideration ;  and  John  Gibbon,  Esq., 
having  seconded  the  same,  it  was  put  to  the  vote,  and  on  a  division  carried ; 
whereupon  the  said  amendment  was  resolved  accordingly."  The  next  transaction 
was  on  the  18th  of  May :  "  The  coroners  having  presented  their  accounts. 
Ordered,  that  they  shall  be  referred  to  the  committee  for  accounts  and  general 
purposes,  to  report,  and  that  the  court  be  adjourned  at  the  conclusion  of  the 
trials  until  Thursday,  the  28th  instant,  at  12  o'clock,  in  order  that  the  coroners 
may  be  summoned  on  that  day  to  be  examined  by  the  court,  according  to  the 
statute,  provided  the  committee  for  accounts  shall  think  the  same  necessary ; 
Ordered,  that  the  clerk  of  the  peace  do  summon  the  coroners  accordingly,  hav- 
ing  received  directions  to  do  it  from  the  chairman  of  the  committee  of  accounts 
and  general  purposes."  The  next  day,  the  28th  of  May  1840:  "The  coroners 
having  attended  pursuant  to  notice  given  them  by  the  clerk  of  the  peace.  Ordered, 
that  the  accounts  of  the  coroners  for  this  county,  as  corrected  by  them,  and 
verified  yipon  oath,  be  referred  back  to  the  committee  for  accounts  and  general 
purposes,  finally  to  express  their  opinion,  and  to  report  thereon  to  the  court.  Then 
a  report  was  presented  by  the  committee  for  accounts  and  general  purposes ;  the 
resolution  coijpequent  upon  that  was,  that  the  clerk  of  the  peace  be,  and  he  is 
hereby  authorized  to  issue  orders  on  the  county  treasurer  in  favour  of  the  coro- 
ners and  other  parties.  Resolved,  that  whenever  the  coroner  shall  hold  two 
inquests  at  the  same  place  without  returning  to  his  residence,  he  shall  be  allowed 
mileage  for  one  inquest  only  ;  whenever  the  coroner  shall  hold  two  inquests  on 
the  same  day  at  different  places,  he  shall  proceed  from  the  place  of  holding  the 
first  inquest  to  the  place  of  holding  the  second  inquest ;  he  shall  be  allowed  the 
whole  mileage  on  the  first  inquest,  and  the  mileage  from  the  first  to  the  second 
place  on  the  second  inquest;  and  this  rule  shall  extend  to  all  cases,  whether  the 
place  of  holding  the  first  inquest  be  more  or  less  distant  from  the  coroner's 
residence  than  the  place  of  holding  the  second  inquest ;  whenever  the  coroner 
shall  hold  two  inquests  the  same  day,  but  shall  return  to  his  residence  between 
the  time  of  holding  the  first  and  second  inquest,  he  shall  be  allowed  the  whole 
mileage  on  both  inquests.  Resolved,  that  the  clerk  of  the  peace,  and  he  is  hereby 
authorized  and  directed  to  issue  an  order  on  the  county  treasurer  for  the  payment 
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Mr.  H.  Edmondes.  to  Mr.  Wakley  of  the  sum  of  2  Z.  8  ^.  2  J.,  being  the  charge  made  by  him  for  hold- 

ing  an  inquest  on  the  body  of  Henry  Coleman ;"  those  are  the  whole.     This  last 

i6  June  1840.      proceeding  was  on  the  4th  of  June. 

661.  IVfr.  Wakley.']  Have  you  examined  the  coroners'  accounts  which  are  in 
your  custody,  from  1820  up  to  the  end  of  the  year  1838? — I  have. 

662.  Will  you  state  what  deductions  you  find  in  the  accounts  for  those 
18  years? — I  find  an  account  of  Mr.  John  Wright  Unwin,  one  of  the  coroners  for 
the  county  of  Middlesex ;  from  the  19th  of  January  1823  to  the  2d  of  April  1823 
I  find  an  entry :  deduct,  number  23,  inquisition  not  returned,  IL  Is.  6d.;  then 
there  is  a  note,  that  the  amount  of  this  bill  is  70  l.3s.Sd.;  the  inquisition,  num- 
ber 23,  having  been  returned  to  the  Old  Bailey,  being  a  case  of  murder.  In  order 
to  explain  this  transaction,  I  must  refer  to  the  minute-book  of  that  period.  There 
appears  to  have  been  a  deduction  made  in  error,  and  that  was  allowed  at  a  subse- 
quent session;  the  order  for  the  payment  to  Mr.  Unwin  of  61  /.  1  ^.  9  ^.  was  in 
April  1823.  In  June  1823,  which  was  the  next  quarter  session,  there  is  an 
order  for  the  payment  of  inquests  taken  on  the  view  of  dead  bodies,  being  22  in 
number,  from  the  5th  of  April  to  the  19th  of  June  1823,  including  the  sum  of 
9  /.  Is.  3d.  deducted  in  error  from  the  account  of  the  last  quarter  s  account,  that 
was  paid  the  subsequent  session. 

663.  So  that  in  reality  there  was  no  deduction  permanently  made  ?—  No ;  it  was 
afterwards  allowed.  The  next  deduction  I  find  from  Mr.  Baker's  account  in 
October  1830. 

664.  Was  that  permanently  retained  ? — I  apprehend  it  was ;  for  I  find,  his 
charge  being  32  /.  14  ^.  3  ^.,  which  is  the  sum  endorsed  on  the  inquisition,  there 
is  written  beneath  that,  "deduct  overcharges  in  mileage  9  s."* 

665.  Is  that  the  first  account  after  Mr.  Baker  was  elected? — I  think  it  was  so ; 
the  sum  they  paid  was  32 1.  5  s.  3  d.  On  reference  to  the  minute-book  of  the 
court,  I  find  an  order  made  for  the  payment  minus  that  deduction.  The  next 
account  to  which  I  would  advert  is  one  of  Mr.  Baker  s.  Mr.  Baker  sent  in  an 
account,  a  large  part  of  which  was  struck  out ;  by  whom  that  was  done  does  not 
appear.  I  see  these  same  items  were  at  the  head  of  the  second  account,  there- 
fore I  apprehend  Mr.  Baker  must  have  corrected  his  own  account.  The  first 
names  in  the  subsequent  account  are  Thomas  Symonds,  Mary  Ann  Buckley,  and 
so  on ;  that  appears  to  have  been  a  correction  by  Mr.  Baker  himself. 

666.  The  only  deduction  you  have  found  permanently  retained,  during  the 
18  years  referred  to,  is  the  sum  of  9  5.,  in  the  first  account  which  was  sent  in  by 
Mr.  Baker  in  1830? — ^Yes  ;  there  was  one  in  October  1832,  an  account  that  I 
could  not  find  ;  that  is  the  only  one  I  have  not  examined. 

667.  Colonel  T.  fFood.]  Do  those  accounts  exhibit  an  increase  in  the  number 
of  inquests  ? — I  cannot  answer  that  question  precisely  without  referring  to  them 
from  the  proceedings  of  the  court ;  I  have  reason  to  believe  that  the  inquests  have 
increased. 

668.  Mr.  Wakley.']  Do  you  find  that  there  has  been  a  different  mode  adopted 
in  framing  the  accounts  which  have  been  sent  in  by  Mr.  Wakley,  from  those  which 
have  been  sent  in  by  his  predecessor,  Mr.  Stirling  ? — I  have  not  examined  them 
with  sufficient  minuteness  to  ascertain  the  difference. 

669.  Do  you  find  them  to  be  in  the  same  handwriting? — I  find  one  of  Mr.  Stir* 
ling's,  and  another  of  Mr.  Wakley's,  to  be  in  the  same  handwriting ;  anotlier  I  have 
taken  up  is  in  a  different  handwriting. 

670.  Do  you  know  whether  that  is  in  the  handwriting  of  the  son  of  Mr.  Stir- 
ling's clerk  ? — I  cannot  say. 

671.  Do  you  find,  previously  to  the  year  1839,  any  deductions  which  have 
been  made  in  the  coroner's  accounts  in  consequence  of  any  of  the  inquests  having 
been  held  by  deputy  ? — No. 

679.  Do  you  find  any  deductions  which  have  ever  been  made  in  the  coroner's 
accounts  in  consequence  of  inquisitions  having  been  quashed  in  the  Court  of 
Queen's  Bench  ? — I  have  not  found  any  instance  of  that. 

673.  Have  you  any  minutes  of  the  court  which  refer  to  an  application  which 
was  made  to  the  Lord  Chancellor  in  January  or  February,  in  the  year  1839,  with 
respect  to  the  election  of  a  third  coroner  for  the  county  ? — Yes,  there  are  such 
minutes  ;  I  have  them  here. 

674.  Have  the  goodness  to  refer  to  them  ? — I  find  this  minute  of  the  5th  of 
February  1839;  this  is  the  first  with  relation  to  the  subject:  "It  was  upon  the 
motion  of  Henry  Pownall,  Esq.,  resolved,  that  it  appears  to  the  justices  of  the 
peace  now  present,  that  the  subject  of  the  coronership  for  this  county,  so  far  as 
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relates  to  the  number  of  coroners,  ought  to  be  taken  into  consideration  during  the    Mr.  H.  Edmondes. 

present  vacancy  ;  that  the  court  do  therefore  at  its  rising  adjourn  to  Thursday,  the       

7th  instant,  at  one  o'clock,  at  the  Sessions  House,  for  the  purpose  of  taking  the  ^^  J"*^«  ^^40. 
subject  into  consideration,  and  of  considering  the  propriety  of  an  application 
being  made  to  the  Lord  Chancellor  to  increase  the  number  of  coroners  from  two 
to  three ;  that  special  notice  of  such  intended  meeting  be  forthwith  given  to  the 
several  acting  magistrates  for  this  county.  On  the  7th  of  February  the  court  met 
pursuant  to  the  notice  given  on  the  5th  instant,  for  the  special  purpose  of  taking 
into  consideration  the  subject  of  the  coronership  of  this  county,  so  far  as  relates 
to  the  number  of  coroners,  and  of  considering  the  propriety  of  an  application  to 
the  Lord  Chancellor  to  increase  the  number  of  coroners  from  two  to  three ;  when 
Henry  Pownall,  Esq.  moved  that  this  court  do  sanction  the  petition  of  the  free- 
holders to  the  Lord  Chancellor  to  issue  his  writ  for  the  election  of  an  additional 
coroner,  and  that  the  chairman  be  requested  to  convey  to  his  lordship  the 
opinion  of  the  court  as  to  the  necessity  of  the  measure;  and  Peter  Laurie,  Esq. 
having  seconded  the  same,  John  Wilkes,  Esq.  moved,  by  way  of  amendment,  that 
the  court  do  now  adjourn  ;  and  Sir  John  Scott  Lillie,  knight,  having  seconded  the 
same,  it  was  put  to  the  vote,  and  on  a  division  lost,  whereupon  the  original  motion 
was  put  to  the  vote,  and  on  a  division  carried. 

675.  Have  you  the  petition  of  the  freeholders?— It  was  handed  up  to  the 
bench ;  I  do  not  know  what  became  of  it ;  it  was  no  document  of  the  court,  it 
was  merely  a  document  put  in,  and  I  think  it  was  read ;  it  was  then  handed  up 
to  the  bench  and  I  did  not  see  it  again. 

676.  It  was  a  document  on  parchment?— I  think  it  was. 

677.  Do  you  know  whether  it  was  sent  to  the  Lord  Chancellor  accompanied  by 
the  resolution  of  the  court? — I  can  only  tell  from  the  minutes  of  the  court;  I 
know  nothing  personally  of  what  became  of  it. 

678.  Do  the  minutes  of  the  court  show  how  many  freeholders  signed  that 
petition  and  who  they  were  ? — ^No,  they  do  not. 

679.  Chairman,']  Are  there  any  further  proceedings  relative  to  that  matter  ? 
— Yes;  on  the  2 1st  of  February  Sir  John  Scott  Lillie,  knight,  moved 
"  That  the  resolutions  of  the  court  of  the  first  and  second  days  of  the  pre- 
sent session  be  read,  and  that  the  answer  of  the  Lord  Chancellor,  as  com- 
municated to  the  chairman,  be  entered  on  the  minutes,  and  the  same  having 
been  seconded,  was  put  to  the  vote  and  carried;  whereupon  the  said  resolu- 
tions were  carried,  and  the  said  entry  was  resolved  accordingly.  The  chairman 
stated,  that  on  the  morning  of  the  8th  instant  he  personally  communicated  to  the 
Lord  Chancellor  the  resolution  of  the  bench,  and  that  his  lordship  stated,  in 
reply,  that  as  a  writ  might  at  any  time  issue  for  \he  election  of  an  additional 
coroner,  it  was  not  necessary  to  interfere  with  the  pending  election,  but  that  he 
was  ready  to  receive  any  future  application,  and  direct  a  writ  to  issue  if  it  should 
be  made  to  appear  to  him  that  an  additional  coroner  was  required ;  and  his  lord- 
ship further  stated,  that  the  then  proceedings  of  the  bench  were  sufiicieat  notice 
to  the  then  candidate  that  such  a  measure  was  in  contemplation.  Thomas  Gibson, 
Esq.  gave  notice,  that  on  the  next  county  Jay  he  should  move  that  the  con- 
sideration of  the  question  whether  it  was  desirable  to  increase  the  number  of 
coroners  for  this  county,  and  whether  any  and  what  other  alterations  can  be 
made  in  the  office  of  coroner,  be  referred  to  the  committee  for  accounts  and 
general  purposes,  and  that  the  said  committee  do  report  their  opinion  to  this 
court." 

680.  That  motion  was  never  made  ? — It  was  not. 

681.  Mr.  Wakley.}  When  the  meeting  of  magistrates  took  place,  on  the  7th  of 
February,  and  when  they  agreed  at  that  time  to  apply  to  the  Lord  Chancellor 
for  the  election  of  a  third  coroner,  do  ydu  know  on  what  day  the  election  for  the 
coroner  was  appointed  to  take  place  in  the  county  ? — No,  I  do  not  recollect  the 
exact  day. 

682.  Do  you  find  any  minutes  in  your  books  in  relation  to  the  office  of 
coroner  for  the  county,  with  the  single  exception  of  matters  of  accounts,  until 
the  year  1839  ? — Yes ;  there  was  one  order,  after  the  passing  of  the  Act  of  the 
1st  of  Victoria  for  the  payment  of  costs,  for  the  coroners  to  send  in  their  accounts 
at  a  certain  period,  that  it  might  be  ascertained  what  expenses  had  been  charged ; 
there  were  standing  orders  the  court  made  afterwards,  that  the  accounts  8f  the 
coroners  should  be  given  in  every  session ;  I  have  not  observed  any  other  entry. 

549-  F  4  Mr. 
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Mr.  Charles  Wright^  called  in  ;  and  further  Examined. 

Mr.  C.  Wright.         683.  Mr.  Williams.l  IT  appears  that  there  are  three  classes  of  items  in  the 
,  coroners'  accounts ;  the  first  is  the  coroner's  fee,  the  next  mileage,  and  the  third 

16  June  1840.  disbursements  out  of  pocket,  the  last  being  under  the  Act  of  1st  Victoria.  In  the 
evidence  which  has  been  given  before  this  Committee,  it  appears,  that  in  the 
inquests  held  by  Mr.  Wakley  and  Mr.  Baker,  from  the  14th  of  October  to  the 
7th  of  December  1839)  the  number  of  inquests  held  by  Mr.  Baker  was  117,  and 
the  disbursements  out  of  pocket  amounted  to  181/.  9^.;  the  inquests  held  by 
Mr.  Wakley  during  the  same  time  were  107,  and  the  disbursements  out  of  pocket 
95/.  0*.  6rf. ;  can  you  inform  the  Committee  how  so  great  a  ditference  arises  in 
the  amount  for  disbursements  out  of  pocket  which  had  been  made  by  the  two 
coroners?— No,  I  cannot  from  memory. 

6S4.  Can  you  state  who  can  furnish  that  information  ? — 1  think  I  can  furnish 
the  Committee  with  it,  by  going  through  each  voucher. 

685.  Have  you  the  bills  which  were  sent  in  by  the  two  coroners  ? — No,  they 
are  in  the  possession  of  the  clerk  of  the  peace ;  but  the  bills  would  not  furnish 
that,  they  give  merely  the  gross  amount  of  the  disbursements  in  each  case. 

686.  Mr.  AglionbyA  What  length  of  time  would  it  take  you  to  prepare  that 
information  ?— As  to  that  one  account,  I  think  by  the  next  meeting  of  the  Com- 
mittee I  could  prepare  it. 

687.  Mr.  Williams. 1  Has  the  subject  of  so  great  a  difference  in  the  amount  of 
those  particular  items  attracted  the  attention  of  the  committee  of  magistrates  who 
are  appointed  to  examine  the  accounts  ? — In  my  answers  to  the  Committee,  the 
last  time  I  was  here,  I  stated  that  I  had  not  drawn  the  attention  of  the  committee 
of  accounts  to  the  difference  in  the  amount  of  expenses  between  Mr.  Baker  and 
Mr.  Wakley ;  I  have  not  called  the  attention  of  the  committee  of  accounts  to  it, 
but  it  was  observed  by  the  members  of  the  committee  themselves. 

688.  Has  not  the  extraordinary  difference  in  the  amount  of  those  disbursements 
struck  you ? — I  think  I  did  mention,  the  last  time  I  was  here,  that  it  did  stiike 
me,  and  that  it  also  struck  the  committee ;  several  of  the  committee  of  accounts 
observed  it. 

689.  Mr.  G.  Knight.']  Was  it  your  duty  in  any  way  to  call  attention  to  it? — 
No,  I  do  not  consider  that  it  was ;  there  was  nothing  apparent  upon  the  face  of  the 
accounts. 

690.  Mr.  Aglionby.]  Were  any  steps  taken,  or  any  inquiries  made  in  conse- 
quence of  the  observation  of  the  members  of  the  committee  of  accounts  ? — 
Nothing  has  been  done ;  it  was  at  the  last  meeting  that  it  was  observed  upon. 

691.  Mr.  Williams.]  Will  you  be  good  enough  to  furnish  the  Committee 
with  the  items  that  constitute  this  difference  ? — I  will  do  so. 

Mr.  Thomas  Belly  called  in ;  and  Examined. 

Mr.  r,  JieU.  692.  Chairman.]  YOU  are  clerk  to  Mr.  Wakley,  the  coroner  for  Middlesex  ? 
— I  am. 

693.  You  were  clerk  to  his  predecessor? — I  was. 

694.  Were  you  so  for  many  years? — For  upwards  of  15  years;  I  went  to  him 
in  October  1823,  though  not  permanently  engaged  to  him  until  January  1824, 

695.  Mr.  Wakley.]  Was  your  brother  with  Mr.  Stirling  before  you? — For 
several  years. 

696.  Was  Mr.  Stirling,  besides  being  coroner,  clerk  to  the  magistrates  of  the 
county  ? — He  was  deputy  clerk  of  the  peace ;  that  was  not  an  appointment  under  the 
justices;  that  appointment  was  under  the  clerk  of  the  peace,  the  clerk  of  the  peace 
receiving  his  appointment  from  the  lord-lieutenant  of  the  county,  the  Duke  of  Port- 
land ;  he  was  likewise  clerk  to  the  justices  in  committees  ;  his  appointment  really 
was  clerk  to  the  visiting  justices  of  the  prisons,  but  he  acted  as  clerk  to  the 
committees  in  general. 

697.  Mr.  Williams.]  Was  he  clerk  to  the  committee  for  accounts  ? — He  was 
during  the  whole  time  I  knew  him. 

698.  Mr.  Wakley.]  Were  you  in  the  habit  of  making  out  his  accounts  as 
coroner? — Always,  during  the  whole  time  I  served  him;  the  accounts  are 
not  all  in  my  handwriting  ;  my  son  assisted  me  in  copying  them  from  the  books,  in 
a  fewJnstances,  latterly. 

699.  Have  you  since  you  acted  as  clerk  to  Mr.  Stirling's  successor,  made  out 
the  accounts  for  him  and  sent  them  to  the  magistrates  ? — I  have. 

700.   Have 
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700.  Have  you  adopted  exactly  the  same  rule  in  making  the  charges  in  the  Mr.  r.  BelL 
accounts  of  Mr.  Stirling  and  those  of  his  successor  r — In  every  instance  the  same,  —— — 
without  the  slightest  alteration  or  deviation.  *^  ^^^^  ^840. 

701.  During  the  time  you  acted  as  clerk  to  Mr.  Stirling,  was  there  any  obstacle 
to  the  passing  or  to  the  payment  of  his  accounts  ? — None  at  any  time. 

702.  Since  you  have  acted  as  clerk  to  his  successor,  have  you  found  any 
difficulties  in  the  passing  and  the  payment  of  the  accounts? — ^There  have  been 
several. 

703.  Have  the  charges  which  met  with  no  objection  in  the  case  of  Mr.  Stirling 
experienced  any  objections  in  the  case  of  his  successor? — Yes,  in  regard  to 
mileage,  and  I  think  objections  were  raised  to  two  inquests. 

704.  Was  there  on  one  occasion  a  list  of  30  inquests  given,  on  which  the 
magistrates  required  information  with  respect  to  the  charges  ? — ^There  were  about 
30  in  number,  particularly  those  under  the  head  of  natural  deaths. 

705.  Do  you  recollect  any  deduction  having  been  made  from  an  account  sent 
in  by  Mr.  Stirling  as  coroner?— Not  in  any  instance. 

706.  Were  you  in  the  habit  of  acting  precisely  in  the  case  of  Mr.  Stirling,  as 
you  have  done  for  his  successor,  in  performing  the  duties  of  clerk  and  account- 
ant?—Exactly  ;  I  had  directions  to  pursue  the  same  steps  I  had  been  accustomed 
to  do,  and  I  have  adhered  to  them  as  strictly  as  possible,  that  there  should  not  be 
the  slightest  alteration  in  the  line  of  conduct  pursued. 

707.  You  had  those  instructions  from  Mr.  Stirling's  successor  ? — Yes. 

708.  Were  you  in  the  habit  of  taking  inquests  for  Mr.  Stirling  ? — I  wa^. 

709.  During  how  many  years?— During  the  whole  15  years,  commencing 
even  in  the  first  year  of  my  service  1824. 

710.  When  you  have  been  holding  inquests  as  deputy  for  Mr.  Stirling,  do  you 
recollect  whether  any  of  the  magistrates  happened  on  any  occasion  to  be  present? 
-—I  recollect  on  one  occasion,  a  few  years  back,  a  magistrate  being  in  the  house 
when  an  inquest  was  held ;  I  do  not  mean  that  he  attended  during  the  whole 
sitting,  but  he  was  in  the  house,  and  knew  of  the  proceeding  which  was  going 
forward ;  that  was  at  Stanwell ;  Sir  John  Gibbons  is  the  magistrate  to  whom  1 
allude. 

711.  Was  there  the  least  secrecy  observed  in  your  taking  inquests  for  Mr. 
Stirling? — Never,  in  any  degree. 

712.  Did  you  take  them  in  all  parts  of  the  county  for  him  ? — In  most  parts  ot 
the  county  ;  in  almost  every  parisn  I  have  been. 

713.  For  a  series  of  years  ? — ^The  whole  of  the  time. 

714.  Mr.  G.  Knight.]  Was  he  during  a  great  part  of  that  time  in  good 
health  ? — He  was  generally  in  good  health ;  occasionally  I  took  them  in  conse- 
quence of  his  indisposition,  but  not  always ;  sometimes  from  his  absence ;  he  very 
seldom  absented  himself  from  the  county,  but  he  did  occasionally. 

715.  When  you  were  so  doing,  were  you  aware  that  it  was  illegal? — 1  was 
aware  that  there  was  no  statute  law  to  forbid  it,  and  that  there  was  none  in  favour 
of  it ;  I  think  there  is  a  great  doubt  whether  it  was  right. 

716.  All  the  while  you  were  doing  it,  you  were  aware  that  it  was  doubtful,  in 
point  of  law,  whether  it  was  right  or  not  ? — Certainly. 

717.  You  did  it  in  conformity  with  his  orders?— With  his  instructions;  I 
never  acted  but  under  his  instructions. 

718.  Mr.  fVakley.]  Do  you  happen  to  know  what  Mr.  Stirling's  own  opinion 
on  the  subject  was  ? — His  own  opinion  was,  that  a  deputy  could  not  be  legally 
appointed. 

719.  Chairman.']  Are  you  aware  whether  it  is  the  practice  in  other  counties 
for  coroners  to  employ  deputies  ? — In  many  it  is. 

720.  Have  you  ever  heard  of  the  legality  of  that  being  called  in  question  in 
other  counties  ? — I  recollect  some  cases  where  inquests  had  been  held  by  deputy, 
where  that  question  has  been  raised,  with  others,  as  to  the  thing  being  legal ;  but 
the  inquisition  has  been  set  aside  on  other  grounds,  leaving  the  question  as  to  the 
deputy  uncertain. 

721.  Mt.G.  Knight.]  You  do  recollect  the  question  being  raised? — ^Yes. 

722.  Mr.  tVilliams.']  Was  the  fact  of  your  holding  inquests  for  Mr.  Stirling 
well  known  to  tlie  magistrates  ? — I  think  it  was  very  well  known. 

723.  Was  any  exception  taken  to  it  ? — ^Never,  to  my  knowledge. 

724.  How  many  inquests  on  an  average,  in  the  course  of  a  year,  were  kfeld  by 
you  as  deputy  ? — I  thmk  in  the  last  year  of  his  life  I  took  37. 

549.  G  725-  Mr. 
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Mr.  T.  JML  725-  Mr.  G.  Knight.]  He  was  very  infirm  during  the  last  year  ?— Within  the 

— last  fortnight  of  his  life  I  took  eight  or  ten,  which  increased  the  number. 

16  Joitt  184a  726.  Mr.  Wakley.]  The  first  year  you  were  with  Mr.  Stirling,  did  you  take  as 

many  inquests  for  him  as  during  the  latter  years  of  his  life  ? — Perhaps  not  during 
the  first  year ;  but  after  four  or  five  years'  service  I  think  I  took  more  than  I  took 
in  the  latter  years  of  his  life. 

727.  Mr.  G.  Knight.]  Do  you  know  that  the  magistrates  at  that  tiqae  were  ac-* 
quainted  with  this  practice  of  Mr.  Stirling  ? — I  know  that  several  w^re. 

728.  Mn  Waklej/.]  Did  they  ever  raise  any  objection  to  the  practice? — Never, 
that  I  ever  heard,  directly  or  indirectly. 

729*  Mr.  Williams.]  Did  any  conversation  take  place  between  you  and  any  of 
the  magistrates  upon  the  subject? — I  recollect  that  one  of  the  magistrates,  who 
is  now  dead,  when  the  subject  of  inquests  was  being  talked  of  in  the  committee, 
turned  round  and  said,  "  Mr.  Bell  takes  all  Mr.  Stirling's  inquests." 

730*  Was  that  observation  made  before  a  committee  of  magistrates  ? — Yes ; 
it  was  made  in  the  committee. 

731.  Was  any  observation  made  by  the  other  magistrates  ? — I  do  not  recollect 
any  observation  being  made  by  them  ;  but  my  answer  to  it  was,  "  Not  all,  sir." 

732.  Chairman.]  Did  you  ever  understand  that  any  magistrates  entertained 
a  doubt  of  the  legality  of  this  ? — I  never  heard  the  question  raised  ;  I  was  never 
present  wheil  it  was  made  the  subject  of  question. 

733*  Mr.  Wakl^.]  Did  you  find  Mr.  Stirling^  in  all  his  practice  and  dealings  to 
be  a  high-minded  and  conscientious  man  ? — ^Very  much  so. 

734*  Was  he  a  man  very  much  respected  by  the  magistrates  and  in  society  ? — 
I  think  very  much  respected  indeed. 

735.  Do  you  happen  to  know  whether  the  inquests  were  taken,  during  any  part 
of  the  time  that  you  were  clerk  to  Mr.  Stirling,  in  the  house  of  correction  by 
deputy? — ^Yes. 

730.  Do  you  know  whether  any  objection  was  ever  taken  by  the  magistrates  to 
that  practice  being  pursued  in  the  house  of  correction? — I  know  of  none; 
during  the  whole  time  of  my  service  with  Mr.  Stirling  I  kept  the  minute-book  of 
the  visiting  justices  of  the  house  of  correction  and  the  new  prison,  and  there 
was  never  any  minute  referring  to  the  subject  passed  through  my  hands  or  before 
my  eyes. 

737.  There  was  no  complaint  made? — No,  never  to  my  knowledge. 

738.  Do  you  know  in  what  proportion  the  inquests  were  taken  by  deputy  in  the 
house  of  correction  ? — I  cannot  answer  that  question;  but  I  never  saw  Mr.  Unwin 
there,  the  coroner  at  that  time,  the  predecessor  of  Mr.  Baker,  the  present  coroner ; 
Mr*  Unwinds  son  was  the  only  person  I  ever  saw  there  acting  as  coroner  in 
Mr.  Unwinds  time. 

739.  You  saw  his  son  acting  there  as  tiis  deputy? — Yes. 

740.  Have  you  seen  him  frequently  ? — I  have  seen  him  a  few  times  only  when 
inquests  were  held  there  ;  but  I  have  no  doubt  he  was  there  generally,  although 
I  cannot  say  that  I  have  seen  him  on  all  the  occasions. 

741.  Were  you  ever  informed  by  the  ofiicers  that  Mr.  Unwin  himself,  while 
coroner,  had  taken  a  single  inquest  there  ? — No,  I  do  not  recollect  that  he  had 
done  so ;  though  I  should  think  he  had,  probably. 

742.  Were  the  inquests  which  were  held  by  you  ever  noticed  in  the  news- 
papers ? — Sometimes. 

743.  Were  they  represented  in  the  reports  as  taken  by  you  as  deputy  for  Mr. 
Stirling  ? — Yes,  I  have  read  them  myself. 

744.  Chairman.]  Was  the  practice  ever  commented  upon  in  the  newspapers  ? 
— Never,  to  my  knowledge. 

745.  Mr.  Wakley.]  Do  you  believe  that  Mr.  Stirling,  from  what  you  knew  of 
him,  would  have  required  that  you  should  take  inquests  for  him  if  he  had  thought 
it  was  illegal  ? — I  have  understood  from  him  that  it  was  an  unsettled  point,  but  I 
knew  that  he  took  custom  as  his  rule ;  in  this  insta9ce  he  knew  that  deputies  were 
acting  elsewhere ;  at  that  very  time  I  knew  of  several  that  were  acting,  even 
very  close  to  his  jurisdiction,  in  the  very  neighbouring  districts ;  I  believe  he 
considered  there  was  nothing  morally  wrong  in  it,  though  there  was  nothing  to 
warrant  its  legality  excepting  custom. 

746.  Do  you  happen  to  know  that  no  objection  to  that  custom  was  ever  raised 
by  the  Magistrates,  or  mooted  by  them,  until  Mr.  Wakley  was  elected  to  the 
office  of  coroner? — Certainly  not,  or  I  think  I  must  have  heard  it. 

747.  What 
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747.  What  inquests  have  you  taken  for  Mr.  Wakley  since  he  was  elected  to       Mr.  f.  ISet. 
the  oflScc  of  coroner  ? — I  think  22.  , 

748.  When  was  the  first  one  taken  ?— On  the  2d  of  September  there  were  two      *6  June  1840. 
•taken  before  one  jury  at  the  same  place. 

749.  Mr.  JVilUams.']  When  you  took  those  inquests  for  Mr.  Wakley,  was  he  at 
the  time  himself  unable  to  attend  from  illness  or  some  other  cause? — I  think  it 
was  on  a  Monday,  but  I  cannot  say  positively  the  day  of  the  week ;  Mr.  Wakley 
had  been  out  of  town,  or  was  out  of  town ;  I  cannot  assign  the  reason ;  but  I  got 
directions  from  him  to  take  those  two  inquests,  which  I  did  ;  they  were  the  first  I 
took  for  him  as  deputy. 

■  750.  Did  you  receive  instructions  from  Mr.  Wakley,  in  case  of  his  not  return- 
ing to  town  before  the  time  appointed  for  the  holding  of  those  inquests,  to  take  them 
yourself? — I  did. 

751.  Will  you  state  as  to  the  other  20  inquests,  whether  Mr.  Wakley  was 
unable  to  attend  from  any  cause  ? — He  was  confined  to  the  house  by  illness. 

752.  He  was  quite  incapable  of  holding  the  inquests  himself,  personally?-^ 
He  was. 

753.  Were  those  inquests  held  on  continuous  days? — ^They  were. 

754.  Chairman^  Was  that  the  only  period  during  which  you  held  inquests  as 
deputy  for  Mr.  Wakley  ? — That  period  was  from  the  28th  of  December  1839,  to 
the  11th  of  January  1840,  during  the  indisposition  of  Mr.  Wakley. 

755.  Mr.  Wakley.']  Did  you  ever  hold  an  inquest  for  me  after  that  period  ? — 
Never. 

756.  Did  you  hold  any  inquest  for  me  before  that  time,  with  the  exception  of 
the  two  on  the  2d  of  September  1839? — Neven 

757*  Were  the  fees  and  expenses  on  those  inquests,  amounting  to  40/.,  dis- 
allowed by  the  magistrates  ?— The  fi^es,  the  mileage,  and  the  disbursements  were 
all  disallowed. 

758.  Mr.  Williams^  When  you  took  inquests  for  Mr.  Stirling,  were  you  re- 
quired to  do  so  on  account  of  his  being  ill,  or  unable  to  perform  the  duty  himself? 
— Sometimes  it  was  on  account  of  indisposition,  but  not  generally ;  he  was  a  man 
in  very  good  health  for  an  aged  man. 

759-  When  you  took  inquests  for  him  as  deputy,  he  was  performing  the  duties 
of  other  oflSces  he  held  ? — ^i  es,  more  generally ;  tliat  was  the  reason  of  my  acting 
for  him  ;  it  was  from  what  we  call  a  press  of  business ;  he  was  very  particular,  in 
allowing  me  to  take  inquests,  that  they  should  be  of  a  general  description,  not 
likely  to  amount  to  any  thing  serious ;  in  cases  of  murder  or  manslaughter  I  never 
was  sent,  but  in  ordinary  cases  I  acted ;  the  accounts  have  been  made  out  for  the 
last  50  or  60  years,  to  my  knowledge,  precisely  in  the  way  they  are  made  out  by  the 
present  coroner. 

760.  Chairman^]  During  the  whole  period  to  -which  you  allude,  have  you 
reason  to  believe  that  the  duty  of  the  coroner  was  discharged  by  depu^  in  the 
county  of  Middlesex  ? — Certainly. 

761.  That  had  been  an  immemorial  practice  ? — I  trace  it  for  a  long  time  back ; 
Mr.  Unwin,  we  know,  took  them  by  deputy ;  he  was  Mr.  Baker's  predecessor ; 
and  Mr.  Hodgson,  Mr.  Stirling's  predecessor,  did  so  too. 

762.  What  was  the  rule  adopted  in  paying  Mr.  Stirling's  mileage? — ^The  charge 
for  mileage,  and  the  form  of  making  out  the  account,  were  the  same  as  thev  had 
been  for  perhaps  50  or  60  years  past,  charging  so  much  for  the  fee  and  the  mileage 
on  a  certain  rule,  which  has  continued  to  be  acted  on  till  the  present  period,  whea 
a  new  rule  has  been  adopted. 

763.  Mr.  Wakley.']  Did  the  magistrates  in  the  case  of  Mr.  Stirling's  successor 
reverse  the  rule  which  was  adopted  in  the  case  of  Mr.  Stirling  with  regard  to 
the  charge  for  mileage  ? — It  is  reversed ;  at  least  it  is  altered. 

764.  What  was  the  mode  of  charge  adopted  in  the  time  of  Mr.  Stirling? — ^That 
of  charging  from  his  place  of  abode  to  the  place  of  holding  the  inquest,  in  all 
cases ;  whether  there  was  one  or  more  inquests,  charging  to  the  place  of  holding 
the  inquests,  outward  only. 

765.  What  is  the  rule  adopted  with  reference  to  Mr.  Stirling's  successor?— 
I  understand  the  order  of  the  court  to  be,  that  if  he  drive  from  home  to  point  A., 
the  coroner  is  to  charge  that  distance ;  if  he  go  from  A.  to  B.  without  returning 
home,  he  is  to  charge  from  A.  to  B.,  and  from  B.  to  C,  and  not  to  chafge  from 
his  place  of  abode  to  each  place. 

549.  G  2  766.  You 
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Mr.  r.  Beil.  766,  You  say  that  a  list  of  inquests  was  sent  to  the  coroner  requiring  explana- 

,  -       tions;  had  you  made  the  appointments  for  holding  those  inquests  in  conformity 

16  June  1840.     ^jtij  jjj^  gj^Qj^  y^Jg  tjj^t  y^^  adopted  in  the  case  of  Mr,  Stirling? — I  believe  in 

every  case,  excepting  one,  without  altering  the  rule  or  plan  in  the  slightest  degree. 

767.  Mr.  Williams.']  Do  you  happen  to  know  whether  Mr.  Stirling's  successor 
during  the  first  year  of  his  being  in  the  ofiice  took  as  many  inquests  as  were  taken 
by  Mr.  Stirling  in  the  last  year  of  his  life  ? — Mr.  Wakley  s  were  fewer  in  number. 

768.  Mr.  Wakley.]  Had  there  been  at  the  time  the  magistrates  appointed  the 
committee  to  inquire  into  the  causes  of  the  increase  of  inquests,  a  less  number 
taken  by  Mr.  Stirling's  successor  than  by  Mr.  Stirling  during  the  two  correspond- 
ing periods  of  the  last  year  of  Mr.  Stirling's  life  and  the  first  year  of  office  of  his 
successor  ? — I  think  that  at  about  that  time,  when  Mr.  Wakley's  account  had  gone 
on  up  to  12  months,  and  when  the  first  objections  arose,  the  numbers  were  less. 

709.  Chairman^]  Has  there  been  a  considerable  fluctuation  in  the  number  of 
inquests,  or  has  k  been  progressively  increasing  on  the  whole  with  the  increase  of 
population? — It  has  progressively  increased,  taking  the  inquests  in  the  county  at 
large ;  ia  Mr.  Wakley's  division  there  has  been  a  decrease  since  his  appointment* 


Venerisy  26*  die  Junii,  1840. 


MEMBERS   present: 


Mr.  Wakley. 
Mr.  Williams. 
Lord  Eliot 
Mr.  T.  Duncombe. 


Sir  George  Strickland* 
Mr.  Gaily  Knight. 
Mr.  Macidnnon. 


LORD  TEIGNMOUTH  in  the  Chair. 


Peter  Laurie j  Esq.,  called  in ;  and  Examined. 

Peter  Laurie^  Esq.       770.  Chairman.]  YOU  are  a  magistrate  of  the  county  of  Middlesex  ? — I  am* 
■■  '  771  •  I  believe  you  have  held  that  office  for  some  years? — For  about  nine 

96  Juno  1840.     years. 

772.  Mr.  Wakley.]  Have  you  been  in  the  habit  of  auditing  the  accounts  for 
many  years  ? — No,  I  have  not ;  I  have  only  attended  that  committee  latterly, 
the  committee  of  accounts;  I  have  attended  occasionally,  but  certainly  not 
regularly. 

773*  When  did  you  commence  your  regular  attendance  on  the  audit  committee  ? 
— I  cannot  say  that  I  regularly  attended  the  committee  at  all ;  I  have  attended 
more  frequently  since  October  last,  when  my  attention  was  drawn  to  the  coroners' 
accounts  ;  I  used  to  attend  before  that  occasionally. 

774.  Your  attendance  then  became  regular,  with  reference  to  the  coroners* 
accounts  ? — ^Yes. 

.    775.  Do  you  recollect  when  the  last  vacancy  in  the  office  of  coroner  occurred 
in  this  county  ? — I  do  not  recollect  the  date ;  I  recollect  the  circumstance. 

776.  Can  you  say  whether  it  was  in  the  early  part  of  the  year  1839  ^ — ^^  vax^^t 
have  been  the  early  part  of  1 839 ;  I  think  it  was  about  January. 

777*  Was  there  any  application  made  at  that  time  to  the  Lord  Chancellor  for 
the  election  of  a  third  coroner? — Yes,  there  was. 

778.  Canyon  recollect  what  was  the  nature  of  the  proceedings? — Not  very 
distinctly ;  as  well  as  I  can  recollect,  there  was  a  memorial  from  certain  freeholders 
presented  to  the  court  of  quarter  sessions,  I  think,  by  Mr.  Pownall,  for  the 
purpose  of  calling  the  attention  of  the  court  to  the  necessity  of  the  appointment 
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of  a  third  coroner ;  I  believe  the  Act  of  Parliament  requires  the  application  should  Peter  Laurie,  Esq. 
be  made  to  the  Chancellor  by  the  court  of  quarter  sessions,  and  this  memorial  of  — 

the  freeholders  was  for  the  purpose  of  putting  the  court  of  quarter  sessions  in      «6  Jum  »^4®- 
motion. 

779.  Do  you  recollect  by  how  many  freeholders  that  memorial  was  signed  ? — 
I  do  not  know,  but  I  think  a  very  small  number ;  it  was  considered  more  a  formal 
application,  for  the  purpose  of  mooting  the  question,  than  anv  thing  else. 

780.  Do  you  recollect  whether  it  was  12,  15  or  20? — No,  but  I  think  it  was 
under  so ;  I  was  not  one  of  them. 

781.  Where  can  a  copy  of  that  memorial  be  had? — I  should  apprehend,  from 
the  clerk  of  the  peace. 

782.  Was  the  memorial  forwarded  to  the  Lord  Chancellor  ? — It  must  have 
been,  because  there  was  an  answer. 

783.  With  the  resolution  of  the  court? — Yes. 

784.  On  what  ground  was  it  sought  to  obtain  the  election  of  a  third  coroner  ? — 
One  of  the  grounds  was,  it  was  then  thought  necessary  to  have  a  third,  in  con- 
sequence of  the  great  number  of  inquests  which  were  held.  I  believe  a  calculation 
was  made,  by  which  it  was  shown  each  coroner  must  hold,  on  an  average,  two 
inquests  a  day,  which  was  considered  more  than  he  could  properly  hold  on  an 
average. 

785.  Was  any  complaint  made,  on  that  occasion,  of  the  increase  of  inquests  ?-^ 
That  was  the  ground  of  application. 

786.  Was  there  any  complaint  made  that  any  unnecessary  inquests  had  been 
held  ? — ^Tbere  was  no  complaint  from  any  individual ;  that  was  the  allegation  in 
that  memorial  that  the  business  was  too  great  to  be  discharged  properly  by  two, 
and  that  an  appointment  of  a  third  was  advisable. 

787.  And  the  magistrates  in  session,  in  consequence  of  the  presentation  of  that 
memorial,  addressed  the  Lord  Chancellor  and  asked  the  Lord  Chancellor  to  issue 
his  precept  accordingly  ? — ^They  did. 

788.  Do  you  recollect  whether  fit  that  time  any  complaint  was  made  that 
unnecessary  inquests  had  been  taken  in  the  county  ?—  I  do  not  recollect  any  such 
statement  having  been  made. 

789.  Do  you  recollect  whether  you  were  one  of  the  movers  or  seconders  of 
the  resolution  for  the  application  to  the  Lord  Chancellor  ? — I  do  not  think  I 
either  moved  or  seconded  it ;  I  recollect  supporting  it,  certainly. 

790.  You  spoke  in  favour  of  it? — Certainly. 

791.  Was  that  within  a  few  days  of  the  election  that  was  appointed  to  take 
place  ? — I  should  think  so  ;  it  was  after  the  vacancy,  and  this  must  have  been 
within  a  few  days  of  the  election  of  the  successor. 

792.  Can  you  recollect  on  what  day  it  was  ? — I  cannot ;  it  was  a  county  day 
and  must  have  been  on  a  Thursday ;  I  was  not  aware  that  such  an  application 
would  be  made  when  1  went  into  the  court,  and  I  neither  moved  or  seconded  it, 
in  all  probability. 

793.  Had  you  previously  to  that  time  placed  your  name  to  a  requisition  in 
favour  of  Mr.  Burchell? — I  dare  say  I  might  have  signed  the  requisition,  but  I 
do  not  know  ;  I  did  not  vote  at  the  election  at  all. 

794.  Did  you  in  September  1 839  bring  before  the  magistrates  in  session  the 
subject  of  the  increase  of  inquests  in  the  county? — Either  in  September  or  in 
October. 

795.  Do  you  recollect  when  the  subject  of  the  coroners*  accounts  was  before 
the  court  in  October,  moving  any  resolution  on  the  subject  ? — I  do. 

796.  You  moved  two  resolutions,  I  believe ;  one  with  respect  to  the  accounts, 
and  the  other  for  the  appointment  of  a  select  committee  ? — Yes,  I  did. 

797.  Do  you  recollect  what  was  the  purport  of  the  resolution  respecting  the 
accounts  ? — I  do  not  recollect  the  terms  of  it ;  the  effect  was  that  the  accounts 
should  be  referred  back  generally  for  reconsideration,  and  for  the  purpose  of 
having  additional  vouchers ;  I  think  it  was. 

798.  Was  it  not  that  they  should  not  be  paid,  and  that  they  should  be  referred 
back  to  the  committee  of  accounts  for  the  want  of  sufficient  vouchers? — Perhaps 
those  might  be  the  terms  ;  I  cannot  say  precisely.  That  must  have  been  on  the 
]  oth  of  October,  as  1  find  by  reference  to  a  report  of  the  committee. 

549-  «  3  799-  ^o 
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Peter  Lavrie,  Esq.      799-  Do  you  ever  recollect  any  coroner's  account  being  so  referred  on  any  pre- 
— —       vious  occasion  ? — I  do  not- 

at)  June  1840.  800.  Can  you  state  what  were  the  vouchers  that  were  wanting  in  those  accounts  ? 

— There  were  no  vouchers,  as  far  as  I  recollect,  from  the  medical  men  witk  respect 
to  the  allowance  to  medical  witnesses,  or  there  were  no  sufficient  vouchers ;  there 
may  be  some  difference  of  opinion  with  respect  to  what  are  called  vouchers  in  tbis 
matter ;  I  conceive  the  depositions  to  be  vouchers,  believing  that  the  justices  are 
the  persons  who  have  to  judge  of  the  propriety  and  of  the  necessity  of  the  inquests 
having  been  held  ;  and  as  that,  in  my  opinion,  could  only  be  judged  of  properly  by 
the  depositions,  I  consider  the  depositions  in  that  case  to  be  vouchers. 

801.  In  the  account  which  Mr.  Wakley,  the  coroner,  had  sent  in  on  that  occa- 
sion, was  any  voucher  absent  from  the  account  which  had  been  usually  supplied 
by  his  predecessors? — Not  having  attended  the  audit  of  the  accounts  of  hfe 
predecessors,  I  am  not  able  to  say. 

802.  But  having  made  that  motion  in  open  court  and  in  the  face  of  the  county, 
thai  is,  having  referred  the  account  back  to  the  finance  committee  for  the  want  of 
vouchers,  did  you  send  to  the  two  coroners  requiring  them  to  produce  any  addi- 
tional vouchers,  and  specifying  what  they  were  ? — We  required  their  attendance, 
and  we  required  as  vouchers  their  depositions,  which  they  both  objected  to  pro- 
duce, more  especially  Mr.  Wakley,  who  stated  that  he  would  not  produce  them 
until  he  had  taken  advice ;  they  were  afterwards  produced  by  both  the  coroners. 

803.  Are  you  not  confounding  the  proceedings  before  the  two  committees? — 
Perhaps  I  am ;  but  they  are  so  intimately  connected  that  that  may  account  for 
my  having  given  the  last  answer. 

804.  I  ask  you  whether  the  depositions  were  asked  for  at  all  before  the  finance 
committee ;  that  is,  the  committee  of  accounts  ? — I  think  they  were,  but  I  cannot 
be  positive ;  I  know  they  were  before  the  committee  which  was  appointed  to 
inquire  into  the  increase  of  inquests  on  the  10th  of  October  last,  and  of  which  I 
was  chairman. 

805.  Can  you  now  describe  a  single  voucher  which  was  wanting  in  the  account 
of  Mr.  Wakley  ? — Yes,  the  depositions  were  wanting  until  we  called  for  them. 
Are  you  speaking  of  the  finance  committee  ? 

806.  Yes;  I  am  confining  myself  entirely  now  to  the  finance  committee. — As 
far  as  my  memory  serves  me,  they  were  required  at  the  finance  committee  ;  but,  as 
I  stated  before,  1  am  not  positive  on  that  point ;  I  think  there  was  a  deficiency  of 
such  vouchers  as  are  required  by  the  Act  of  Parliament,  namely,  that  the  attendance 
of  a  medical  man  for  a  post'tnortem  examination  should,  in  certain  instances,  be 
required  by  a  majority  of  the  jury  in  writing ;  and  I  thought  at  the  time  they  were 
not  sufficient. 

807.  From  your  speech  made  at  that  time,  you  appear  to  entertain  a  view  that 
a  coroner  cannot  summon  a  medical  man  without  having  the  concurrence  of  the 
majority  of  the  jury;  was  that  so? — I  do  not  recollect  sufficiently;  I  might  have 
so  stated  ;  but  I  am  now  aware,  after  looking  at  the  Act  of  Parliament  more  par- 
ticularly, the  coroner  has  the  power  of  sending  for  a  medical  man  to  perform  a  posU 
mortem  examination,  if  he  should  consider  it  necessary. 

808.  Have  you  any  book  or  record  which  will  show  any  single  additional  voucher 
was  demanded  or  supplied,  with  reference  to  that  account ? — I  have  none;  the 
clerk  of  the  committee  would  be  the  person  who  can  give  more  accumte  informa- 
tion on  that  point. 

809.  Would  the  minute-books  of  the  committee  show  whether  such  vouchers 
had  been  furnished,  if  they  were  furnished  ? — I  really  cannot  say  whether  such  a 
requisition  would  be  considered  of  sufficient  importance  to  form  the  subject  of  a 
distinct  minute  or  not. 

810.  But  as  to  refer  back  to  a  public  officer's  accounts  for  the  want  of  sufficient 
vouchers  was  a  very  strong  measure,  did  the  magistrates  in  session  adopt  your 
resolution  merely  upon  general  terms,  or  upon  a  specification  of  any  vouchers 
which  were  wanting  ? — I  think  that  the  grounds  which  induced  the  court  to  refer 
the  subject  generally  to  the  committee  was  for  the  purpose  of  inquiring  generally 
into  the  great  increase  of  inquests  which  appeared  to  have  taken  place. 

811.  Are  you  not  again  confounding  what  passed  with  reference  to  the  two 
committees  ? — No,  I  do  not  think  so. 

812.  Were  not  the  coroners'  accounts  referred  back  to  the  finance  committee? 
-^Certainly. 

813.  Did 
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813.  Did  you  at  the  same  meeting  of  the  court,  or  subsequently,  move  tbat  a  Peter  iMurie,  E^<^ 

committee  should  be  appointed  to  inquire  into  the  increase  of  inquests  ? — If  it  was 

not  included  in  one  resolution,  the  resolution  for  the  appointment  of  a  select  26  June  1840. 
committee  was  immediately  following  the  other  one ;  it  arose  entirely  out  of  the 

discussion  that  took  place  in  the  first  instance. 

814.  Were  both  of  those  motions  made  and  carried  without  any  previous  notice 
having  been  given  of  them  ? — Certainly  they  were. 

815.  Chairman.^  Was  any  statement  laid  before  the  magistrates  on  that  occa- 
sion as  the  groundwork  of  those  motions  ? — The  way  in  which  it  arose  was  this  : 
at  the  quarter  sessions  (I  think  this  was  a  quarter  session)  the  committee  of 
accounts  make  a  general  report  of  the  claims  due  on  the  county ;  the  coroners* 
accounts  form  part  of  that ;  they  recommend  certain  accounts  tor  payment ;  of 
course  a  discussion  may  arise  on  any  one  of  the  items;  it  did  on  the  coroners' 
accounts,  which  formed  part  of  their  recommendation. 

816.  And  was  there  a  report  made  by  that  committee? — Yes. 

817.  Is  the  report  now  shown  to  you,  dated  31st  October  1839,  ^^  report  of 
the  committee  ? — Yes. 

818.  Did  the  statements  which  were  laid  before  the  magistrates  comprise  a 
return  of  the  number  of  inquests  held  for  some  time  past? — Yes. 

819.  Did  that  indicate  a  progressive  increase  on  the  whole? — Yes. 

820.  Up  to  what  time  ? — Up  to  the  latest  period  that  could  be  obtained.  * 

821.  Mr.  Wakley.l  ^^^  ^^  ^P  ^^  ^^^  ^"^^^  ^^  making  the  motion? — No,  up  to 
the  time  referred  to  in  the  report  of  the  committee  of  accounts,  who  recommended 
the  payments. 

822.  Chairman.']  That  was  to  the  14th  of  September  1839? — Y^- 

823.  Had  not  the  increase  of  inquests  up  to  that  period  been  progressive  ? — Yes, 
it  had  from  1834,  I  think. 

824.  Had  that  increase  of  inquests  attracted  for  some  time  the  attention  of 
the  magistrates  ? — I  do  not  think  it  had  attracted  the  attention  of  the  magistrates  ; 
I  think  the  attention  of  the  magistrates  was  drawn  to  it  by  the  remarks  in  the 
public  papers,  as  to  the  frequency  of  inquests ;  complaints  appeared  in  the  papers 
that  unnecessary  inquests  were  held,  and  the  frequency  of  inquests  was  also  com- 
plained of,  and  my  attention  was  drawn  to  it  certainly  from  the  public  press. 

825.  Up  to  that  period  you  had  given  no  particular  attention  to  the  subject? — 
No,  1  had  not 

826.  Mr.  Wakley.l  You  have  stated  in  your  answer  that  the  number  of  inquests 
had  progressively  increased  from  1834  to  the  14th  of  September  J  839  ?— There  is 
not  an  actual  increase  eveiy  year ;  so  that  it  is  not,  strictly  speaking,  a  progressive 
increase ;  there  is  a  very  considerable  increase  in  1839  ^  compared  with  1834. 

827.  Mr.  fVilliams.]  Has  not  a  considerable  increase  of  population  taken  place 
between  those  two  periods,  from  1 834  to  1 839  ? — There  has  of  course  been  an 
increase,  but  not  to  any  very  great  amount,  I  should  think ;  the  rapid  increase  of 
inquests  took  place  in  1838,  in  both  divisions  of  the  county. 

828.  Was  that  during  the  period  Mr.  Stirling  was  coroner? — Yes. 

829.  What  are  the  number  of  inquests  in  1 838  as  compared  with  the  number  in 
1829? — I  cannot  state  that,  because  that  account,  which  I  hold  in  my  hand,  is 
only  made  up  to  the  14th  September  1839  5  ^  ^^^  ^^^*  y^^  ^^^  number  of  inquests 
that  were  held  by  both  coroners  in  1837  and  1838,  which  will  show  the  increase 
I  refer  to. 

830.  Mr.  Mackinnm.']  What  are  the  numbers? — In  1837,  the  number  of 
inquests  held  by  Mr.  Stirling  was  538 ;  in  1838,  the  number  was  736;  in  1837, 
the  number  of  inquests  held  by  Mr.  Baker  was  602  ;  and  in  the  following  year, 

1838,777. 

831.  Mr.  Williams.]  You  would  have  the  means  of  stating  the  number  of 
inquests  in  1 839  ? — Yes. 

832.  Can  you  furnish  that  information  ? — Yes. 

833.  Mr.  Mackinnon.]  In  what  way  do  you  account  for  the  great  increase  of 
inquests  in  1838,  compared  to  what  there  were  in  1837  ? — I  attribute  it  principally 
to  the  payment  of  the  constables ;  the  payment  of  the  constables  was  settled  by 
the  court  of  quarter  sessions,  on  the  7th  of  November  1837;  and  by  that 
schedule  a  fee  of  75.  &d.  was  allowed  to  a  constable  for  giving  information  to  the 

549.  o  4  corooer 
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Peter  Laurie,  Esq.  coroner,  and  summoning  the  jury,  and  that,  in  my  opinion,  is  the  main  cause  of 
the  increase  of  inquests. 

834.  Mr.  Williams.']  Was  there  no  regard  had  to  the  distance  the  constable 
had  to  come  to  the  coroner's  office,  in  regard  to  the  charge? — If  it  exceeded  a 
certain  distance,  he  received  mileage  in  addition. 

835.  'Hiv.  Mackinnon.']  The  constable  did? — Yes;  if  he  resided  within  two 
miles  of  the  coroner's  office,  he  did  not  receive  any  mileage ;  beyond  that,  he 
received  3^.  a  mile  each  way. 


Mr.  C.  Wright. 


Mr.  Charles  Wright^  again  called  in ;  and  Examined. 

836.  Mr.  Williams.^  WHEN  you  last  gave  evidence  before  the  Committee,  yoa 
were  requested  to  put  in  certain  returns,  to  account  for  the  difference  in  the 
charges  made  by  Mr.  Baker  and  Mr.  Wakley ;  have  you  prepared  those  accounts  ? 
—I  have. 

837.  Will  you  hand  them  in  ? — ^These  are  the  returns. 

[The  Witness  hands  in  the  same^  which  are  ah  follows ;] 

AN  ANALYSIS  of  the  Accoukt  of  Disbursemints  made  under  the  Authority  of  the  Act  of  the 
I8t  Victoria,  cap.  68,  from  the  i4lh  of  October  1839  to  the  7th  December,  following,  by  Tk^mnu 
Wakley,  Esq.,  one  of  the  Coroners  of  the  County  of  Middlesex,  upon  taking  107  Inquisitions. 


ConsUbles 

Summoning  Juries 

and  for 

Attendances. 

Inquest  Rooms 

and  for  receiving 

Dead  Bodies. 

Medical 
Witnesses. 

Other 
Witnesses. 

Total  Amount 
Paid. 

45      5      6 

£.      #.      d. 
16    19      - 

£.      t.      d. 
16    16      - 

£.       :     d. 
16      -      - 

£.       t.     d. 
95-6 

Atiraok  Amount  paid  in  each  Case. 


Constables 

Summoning  Juries 

and  for 

Attendances. 

Inquest  Rooma 

and  fur  receiving 

Dead  Bodies. 

Medical 
Witnesses. 

Other 
Witnesses. 

Total  Average 

Amount 

Paid  in  each  Case. 

£.     i.     d. 
-      8      5k 

£.      t.     d, 
-      3      « 

£.     i,     d. 
-      3      l» 

£.     :     d. 
-      <    III 

£.    t.      d. 
-    17      9 

AN  ANALYSIS  of  the  Acooixnt  of  Disiiubsxmeiits  made  under  the  Aathority  of  the  Act  of  the 
1st  Victoria,  cap.  689  from  the  14th  of  October  1839  to  the  7th  of  December  following,  by  William 
Baker,  Esq.,  one  of  the  Coroners  of  the  County  of  Middlesex,  upon  taking  117  Inquisitions. 


Constables 

Summoning  Juries 

and  for 

Attendances. 

Inquest  Rooms 

and  for  receiving 

Dead  Bodies. 

Medical 
Witnesses. 

Other 

Witnesses. 

Total  Amount 
Pdd. 

47      1      - 

£.      s.       d. 
H    10      - 

£.       t.     d. 
87      3      - 

£.      s.      d. 
aa    15     - 

£.       s.     d. 
181      9      - 

AvERAOx  Amount  paid  in  each  Case. 


ConsUbles 

Summoning  Juries 

and  for 

Attendances. 

Inquest  Rooms 

and  for  receiving 

Dead  Bodies. 

Medical 
Witnesses. 

Other 
Witnesses. 

Total  Average 

Amount 

Paid  in  each  Case* 

£.      i.     d. 
^      8      -J 

£.      i.     d. 
-      4      n 

£.     t.      d. 
-    14    loi 

£.'     s.     d. 
-      3    io| 

£.    t.      d. 
1     11      - 

838.  What 


Digitized  by 


Google 


ON  CORONERS  FOR  MIDDLESEX.  57 

838.  What  are  the  periods  which  those  returns  embrace? — From  the  14th    Mr.  C.  TTrigkt. 
October  1 839  to  the  7th  December  1 839.  

839.  Do  the  tables  which  you  have  now  produced  exhibit  a  correct  analysis  of     ^*  J""*  *®4o. 
the  accounts  of  the  coroners  for  the  periods  therein  stated  ? — ^They  do. 

840.  Are  you  certain  that  the  extraordinary  difference  which  exists  in  the 
payments  charged,  as  having  been  made  to  medical  witnesses  by  Mr.  Wakley  and 
Mr.  Baker,  has  not  given  rise  to  any  proceedings  on  the  part  of  the  magistrates  ? — 
It  has  been  a  matter  of  conversation  in  the  committee ;  nothing  has  been  done 
upon  it 

841.  Has  no  resolution  been  adopted  by  the  magistrates  on  the  subject  of  that 
remarkable  difference  ? — Not  any  in  the  committee. 

842.  No  resolution  adopted  by  way  either  of  commendation  on  the  smallness  of 
Mr.  Wakley 's  charges  for  medical  witnesses,  or  of  remonstrance  against  those  in 
the  account  of  Mr.  Baker? — ^There  has  not. 

843.  And  yet  the  difference  in  the  charges  of  the  two  coroners  amounts  in  the 
period  of  seven  weeks  and  five  days,  from  the  14th  October  to  the  7th  December 
1839,  to  as  much  as  70/.  ys.  charged  by  Mr.  Baker  for  medical  witnesses  more 
than  was  charged  in  the  same  period  by  Mr.  Wakley  ? — It  is  the  sum  shown 
there,  and  I  believe  that  is  the  amount. 

844.  According  to  the  return  which  I  hold  in  my  hand,  made  about  six  months 
since  to  the  House  of  Commons  by  the  coroners  of  Middlesex,  it  appears  the 
extreme  length  and  breadth  of  the  district  of  the  county  in  which  Mr.  Baker 
acts  as  coroner  is  18  miles  by  four-and-a-half;  the  extreme  length  and  breadth  of 
the  district  in  which  Mr.  Wakley  presides  is  26  miles  by  25  miles,  giving  in  one 
case  81  square  miles,  and  in  the  other  650  square  miles ;  the  space,  therefore,  over 
which  Mr.  Wakley  performs  the  duties  of  coroner  is  eight  times  larger  than  that 
occupied  by  the  eastern  division  of  the  county ;  the  constables  who  came  to  Mr. 
Wakley's  office  giving  notice  of  inquests,  and  who  afterwards  summon  the  parties 
and  attend  the  inquest,  and  who  are  paid  for  their  joumies  to  the  coroner's  office 
by  the  mileage  that  they  travel,  must  have  much  larger  charges  to  make  for  mileage 
than  those  in  the  eastern  division ;  yet  in  the  analysis  of  Mr.  Wakley's  account,  the 
amount  charged  for  payment  to  constables  during  the  period  from  the  14th  October 
to  the  1 7th  December  1 839  is  less  than  the  corresponding  charges  in  the  account 
of  Mr.  Baker  for  the  same  interval — 47/.  1^.  6d.  in  Mr.  Bakers,  and  45/.  is.  6d. 
in  that  of  Mr.  Wakley 's — is  not  that  so  ? — It  appears  by  that  analysis  that  that  is 
the  case. 

845.  Has  this  difference  been  the  subject  of  any  resolution  of  commendation  as 
regards  the  economy  of  Mr.  Wakley's  chagres  for  constables  on  the  part  of  the 
magistrates  r — It  has  not. 

846.  And  of  no  notice  in  any  other  form  ? — It  has  attracted  the  notice  of  the 
committee ;  but  no  steps  have  been  taken  on  the  difference  being  observed. 

847.  Have  they  expressed  no  opinion  that  steps  ought  to  have  been  taken 
when  so  great  a  difference  in  the  particular  item  appears  in  the  accounts  ? — No, 
the  committee  have  not  expressed  any  opinion  on  the  subject 

848.  Mr.  Mackinnon.']  Can  you  account  for  the  discrepancy  or  difference  in  the 
charges  here  ? — No,  I  cannot. 

849.  Have  you  heard  any  reason  ever  given? — No,  I  have  not. 

850.  That  being  the  case,  how  comes  it  it  was  not  noticed  by  the  magistrates 
or  by  the  committee  ? — It  has  been  matter  of  conversation ;  it  has  attracted  the 
notice  of  individual  members  of  the  committee ;  but  no  steps  have  been  taken  by 
the  committee. 

851.  Mr.  G.  Knight  J]  Did  they  not  consider  it  of  importance  enough  to  take 
steps  upon  ? — They  must  have  considered  it  an  important  matter  ;  but  it  rested 
entirely  with  the  coroner ;  they  took  it  for  granted  he  would  not  make  any  impro- 
per payment  under  that  schedule. 

852.  Mr.  Mackwnm.']  The  magistrates  being  guardians  of  the  public,  if  there 
had  been  any  thing  improper,  would  they  not  have  noticed  it  particularly? — If 
there  had  been  any  thing  irregular  ;  they  took  it  for  granted  they  were  all  regular 
payments  under  the  schedule,  settled  by  them  in  the  sessions. 

853.  Your  impression  is  that  the  charges  were  all  regular  ? — Ves. 

854.  And  on  that  Account  were  not  noticed  by  the  magistrates  or  by  the  com- 
mittee ? — It  was  not  noticed  by  the  committee. 

549-  H  855.  Chairman.] 
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hU.CWrighL        855.  Chairman.^  The  accounts  of  the  coroners  were  separately  examined  ? — 

No,  not  separately,  but  with  other  accounts, 
so  Junei940t  g^g^  'p^^  accounts  of  each  coroner  were  separately  examined  and  audited? — 

Separately  examined  and  audited. 

857.  If  discrepancies  had  arisen  from  any  overcharge  on  the  part  of  either 
coroner,  that  overcharge  would  have  come  under  the  cognizance  of  the  finance 
committee? — If  it  had  appeared  upon  the  vouchers,  or  on  the  accounts,  there  had 
been  any  irregular  charge  or  payment  made  by  the  coroner,  it  would  have  been 
struck  out,  as  a  matter  of  course,  by  the  committee. 

858.  Mr.  Waklet/.']  Do  you  recollect  the  accounts  of  the  coroners,  in  September 
last,  having  been  referred  to  the  finance  committee  for  the  want  of  sufficient 
vouchers  ? — 1  remember  there  was  an  order  of  the  court  referring  them  back  to  the 
committee. 

859.  If  any  additional  vouchers  had  been  demanded,  would  it  have  been  your 
duty  to  make  that  demand  ? — No ;  as  it  was  an  order  of  the  court,  it  would  have 
been  more  the  duty  of  the  clerk  of  the  court ;  as  it  was  an  order  of  tlie  court  that 
they  should  have  been  called  for,  the  clerk  of  the  peace  would  have  been  the  proper 
officer  to  call  for  them. 

860.  Were  not  the  accounts  referred  to  the  committee  for  re-examination  ? — 
They  were. 

861.  Would  it  not  be  before  the  committee  the  additional  vouchers  would 
be  required  ? — They  would  be  required  before  the  committee. 

862.  If  any  vouchers  had  been  wanting,  would  it  have  been  your  duty  to  have 
directed  the  attention  of  the  committee  to  that  subject  ? — ^Yes ;  if  it  appeared  to 
me  any  vouchers  were  wanting,  it  would  have  been  my  duty  to  mention  it  to  the 
committee,  certainly. 

863.  Can  you  name  or  specify  any  voucher  which  was  wanting  in  the  account 
of  Mr.  Wakley  that  was  so  referred  back  to  the  committee? — No  voucher,  in  my 
opinion,  as  far  as  that  goes,  was  wanting  ;  at  least  so  far  as  I  remember. 

864.  Do  you  recollect  making  any  application  to  Mr.  Wakley  for  any  additional 
vouchers  with  regard  to  that  account? — No,  I  do  not. 

865.  Mr.  MackinnonJ]  In  this  difference  of  accounts,  either  there  must  have 
been  some  neglect  in  the  magistrates,  or  they  must  have  been  satisfied  with  the 
account  as  presented ;  is  that  so,  in  your  opinion  ? — The  difference  in  amount  paid 
to  medical  witnesses,  are  you  alluding  to  ? 

866.  As  to  the  general  balance  of  the  account ;  the  excess  of  Mr.  Baker  s  over 
Mr.Wakley's? — The  greater  part  of  the  difference  is  in  the  amounts  paid  to  medical 
witnesses ;  it  was  quite  a  matter  of  discretion  with  the  coroner  whether  he  would 
call  medical  witnesses  on  each  case. 

867.  Is  the  other  coroner  a  medical  man? — Mr.  Baker  is  not. 

868.  Then  there  is  an  advantage  in  having  a  medical  man  a  coroner? — Why, 
I  cannot  answer  that  question. 

869.  Mr.  Williams.]  The  difference  being  so  remarkable,  as  the  charge  of  only 
16Z.  16  s.  on  107  inquests  made  by  Mr.  Wakley,  and  87/.  3*.  made  by  Mr.  Baker 
on  1 1 7  inquests  during  the  same  period  of  time,  is  it  not  surprising  it  has  not 
struck  the  magistrates  there  was  something  wrong? — I  have  already  said  it  did 
strike  some  of  the  magistrates,  but  there  were  no  steps  taken  by  the  committee. 

870.  Was  not  the  cause  of  such  a  great  difference  in  the  charge  deemed  a  sub* 
ject  worthy  of  inquiry  ? — No  inquiry  followed. 

Peter  Laurie^  Esq.,  again  called  in ;  and  Examined. 

Peter  Laurie,  Esq.       87 1.  Mr.  Mackinnon.]  AS  there  has  been  the  increase  of  inquests  which  you 
— ^— — .      have  stated,  in  conseouence  of  the  fees  paid  to  the  constables,  either  former^  the 
constables  could  not  have  done  their  duty,  or  in  1838  they  must  have  exceeded 
their  duty  ? — Yes. 

872.  Your  answer  shows,  in  consequence  of  the  fees  received  by  the  constables, 
that  before  they  must  have  been  either  deficient  in  their  duty,  or  afterwards  rather 
officious  in  the  performance  of  it  ? — It  is  impossible  for  me  to  distinguish  between 
those  reasons;  it  is  quite  clear  there  was  much  greater  activity  in  1838  than  in 
1837,  and  I  attribute  that  certainly  to  the  regular  fee  of  7*.  6rf.  being  paid  the 
constable,  which,  it  must  appear  to  the  (committee,  is  an  object  of  some  import- 
ance to  persons  in  the  life  that  parish  constables  generally  move  in. 

873.  Chairman.] 
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873.  Ckairman.]    That  cause  of  increase  of  expense   led  to  the  resolution  Peter  Laurie f'Est^ 
adopted  by  the  magistrates,  that  the  parochial  constables  or  officers  receiving  fixed        '■ 

salaries  or  wages  shall  hereafter  receive  no  fees? — It  did;  in  the  metropolitan  a6  June  1840. 
parishes  there  are  headles  who  are  the  persons  who  generally  give  information  to 
the  coroners,  and  who  fix  the  public-houses  at  which  the  inquests  are  to  be  held  ; 
and  the  committee  were  of  opinion,  that  inasmuch  as  they  received  regular  sala- 
ries, and  the  rate-payers  had  already  purchased  the  whole  of  their  services,  it  was 
unjust  to  the  rate-payers  that  they  should  be  called  on  to  sanction  a  fee  in  addition 
to  their  regular  salaries. 

874.  Mr.  Waklei/.]  Are  you  aware  that  the  constables  and  beadles  were  paid 
before  the  Poor  Law  Amendment  Act  was  passed  ? — They  were  paid  a  very  small 
sum  out  of  the  poor-rate,  and  I  also  believe  they  received  is.  or  2S.  from  the 
coroner  for  each  inquest. 

875.  Mr.  Williams.']  Are  you  aware  of  the  difference  in  the  amount  of  fees 
under  the  regulation  of  allowing  7^.  6rf.,  and  the  amount  paid  previously  to  con- 
stables for  giving  the  information? — I  cannot  give  that  information,  because  it  was 
not  paid  out  of  the  county-rate  previously  to  the  passing  of  the  1st  of  Victoria, 
c.  68  ;  any  fees  that  they  did  receive  were  paid  out  of  the  poor-rate,  and  were  not 
paid  under  the  sanction  of  any  Act  of  Parliament. 

876.  Are  you  aware  the  amount  of  the  fees  they  received  from  the  poor- 
rate  was  less  than  is  now  allowed  ? — It  is  impossible  to  say  what  amount  they 
received  at  all. 

877.  Then  how  can  you  express  an  opinion,  you  consider  the  increase  of 
inquests  to  have  taken  place  in  consequence  of  the  fee  of  js.  6d.  being  allowed 
to  them  ? — For  this  reason  :  there  was  no  regular  fee  allowed  at  all ;  whatever  fee 
they  received  was  an  irregular  and  illegal  fee ;  and  it  is  matter  of  notoriety  that 
the  fee  of  js.  6d.  was  a  much  larger  sum  than  they  received  before,  generally 
speaking. 

878.  You  are  unable  to  state  exactly  what  the  amount  previously  received  was? 
— Certainly ;  it  is  impossible  for  me  to.  state  the  aggregate  amount  they  received 
under  tliat  system. 

879.  You  have  stated  you  considered  the  increase  of  inquests  to  have  takeu 
place  in  consequence  of  the  inducements  held  out  by  the  fee  of  7^.  6d.;  but 
you  are  unable  to  state  to  the  Committee  what  was  the  amount  of  fees  they 
received  previously  to  this  regulation ;  is  that  so  ? — Yes ;  but  a  very  large  number 
of  the. constables  did  not  receive  any  thing;  others  received  a  shilling;  others 
received  a  small  sum  from  the  coroner  for  giving  information. 

880.  Is  the  Committee  to  understand,  supposing  a  death  had  taken  place  at 
Hendon,  and  the  constable  was  to  come  to  the  office  of  the  coroner  in  London, 
and  give  information  of  that  death,  that  he  would  not  receive  a  proper  remuneration 
for  the  trouble  he  took  in  giving  that  information  ? — I  apprehend  he  would  not, 
under  the  old  system ;  indeed,  it  was  matter  of  great  complaint  that  the  constables 
were  put  to  very  great  expense  in  consequence  of  being  obliged  to  travel  a  con- 
siderable distance  to  give  information  to  the  coroners,  for  which  they  received  no 
remuneration,  and  it  was  principally  in  consequence  of  this  complaint  that  that 
provision  was  inserted  in  the  Act  of  Parliament. 

881.  Does  it  not  appear  probable  that  a  great  number  of  cases  were  suppressed, 
on  which  inquests  ought  to  have  been  holden,  because  of  the  great  trouble  the 
constable  had  without  proper  remuneration  ?— There  has  been  no  proof  of  that  ; 
it  is  a  natural  conclusion  that  a  constable  would  not  be  so  active  in  giving 
information  when  he  did  not  receive  remuneration  as  when  he  did. 

882.  Mr.  Waklei/J]  Did  you  take  away  his  fees  in  order  to  decrease  his 
activity  ? — No ;  we  took  away  his  fees  only  in  cases  where  he  received  a  regular 
salary  j  where  he  was  a  permanent  officer  receiving  a  fixed  salary,  and  when  he 
was  bound  to  do  the  whole  duty. 

883.  Mr.  G.  Knight.]  Have  you  reason  to  believe  more  inquests  have  been 
held  than  you  deem  necessary  since  the  increase  ? — I  apprehend  so. 

884.  Chairman.]  The  metropolitan  police  have  a  concurrent  Jurisdiction  with 
the  parochial  constables  as  to  giving  notice  to  the  coroners  ? — ^Yes,  they  have. 

885.  And  do  you  suppose  that  a  large  part  of  the  duty  formerly  performed  by 
the  beadles  or  parochial  constables  has  consequently  devolved  on  the  metropolitan 
police  ? — No ;  I  think  the  metropolitan  police  have  not  done  a  great  deal  in  that 
respect ;  they  have  done  something,  certainly ;  but  I  think  the  duty,  especially 
since  the  payment  of  this  fee,  has  principally  rested  on  the  parochial  beadles ;  I 

549*  H  2  speak 
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Feicr  Laurie,  E>q,  gpeak  more  particularly  of  the  parish  in  which  I  reside,  Marylebone ;  a  very  large 
~        7"'      parish. 

une  1840.  ggg    g^^  gj^^  ^jj^  withdrawing  the  fee,  the  parochial  constables  are  put  on  the 

same  footing  as  the  metropolitan  police? — Yes;  and  the  consequence  is  this:  that 
the  parochial  headles  now  get  some  of  the  parish  constables  who  do  not  receive 
salaries  to  give  the  information,  and  so  receive  the  fee  of  ys.  6d.f  which  they 
would  not  receive  if  the  information  was  given  by  them. 

887.  Thev,  in  fact,  consider  the  parochial  constables  as  their  deputies  ? — Cer- 
tainly ;  for  the  sake  of  obtaining  tlie  7*.  6rf.,  which  they  would  not  receive  if  they 
gave  the  information,  because  under  the  order  of  the  court  they  would  be  con- 
sidered as  salaried  officers. 

888.  llien  you  think  the  regulation  of  the  magistrates  became  in  a  great  mea- 
sure inoperative  ? — Inoperative ;  to  such  an  extent  did  it  become  inoperative  that 
the  committee  came  to  another  resolution,  to  this  effect :  that  no  fee  should  be 
allowed  to  any  constable  acting  for  a  district  for  which  there  was  a  salaried  officer; 
in  order  to  prevent  his  shifting  the  labours  upon  another  person,  and  so  securing 
the  7^.  6d.f  and,  as  we  conceived,  preventing  collusion. 

889.  Your  statement  with  regard  to  this  regulation  having  been  inoperative, 
applies,  in  your  opinion,  to  both  Mr.  Baker's  and  to  Mr.  Wakley's  districts  ?7— To 
ail  those  parishes  where  there  are  salaried  officers,  in  whichever  division  of  the 
county  it  may  be ;  in  the  metropolis,  generally ;  in  the  country  districts  there  are 
no  salaried  officers,  or  in  very  few  01  them ;  it  relates  principally  to  the  great 
metropolitan  parishes,  in  whicn  there  are  beadles  receiving  salaries  varying  from 
70/.  to  100/.  a  year. 

890.  Mr.  G.  Knight.]  Do  you  mean  to  say,  where  the  beadle  deputed  the 
constable,  that  the  beadle  and  constable  went  shares  ? — ^That  I  cannot  say ;  that 
was  the  notion  of  the  committee,  and  it  was  on  that  supposition  they  came  to  the 
second  resolution  to  which  I  have  referred. 

891.  Mr.  Wakley.]  What  do  you  mean  by  "a  salaried  officer**? — I  mean  a 
beadle  being  a  constable,  and  the  beadles  are  all  sworn  in  as  constables. 

892.  Then  the  object  of  your  two  regulations  was  to  compel  the  beadle  or 
constable,  who  had  a  salary,  to  discharge  the  duty  attending  the  holding  of  the 
inquests  without  any  additional  fee  or  reward  for  his  labour? — Certainly;  on  the 
ground  that  he  was  a  paid  officer ;  that  the  whole  of  his  time  was  at  the  service  of 
the  parish,  for  which  he  received  sufficient  remuneration,  or  else  he  would  not 
have  taken  the  office,  and  that  the  parishioners  had  the  right  to  the  whole  of  his 
service. 

893.  Mr.  G.  Knight.]  Are  you  aware,  so  far  as  Mr.  Baker  was  concerned,  that 
the  resolution  respecting  the  non-payment  of  fees  to  constables  has  been  a  dead 
letter;  in  short,  that  he  has  continued  to  pay  them  as  if  that  resolution  had 
not  passed? — I  am  not  aware  thst  such  is  the  fact;  I  should  wish  to  state,  that 
the  committee  directed  their  clerk  to  issue  a  circular  to  the  various  parishes  for  the 
purpose  of  ascertaining  whether  they  had  or  had  not  regular  salaried  officers ; 
that  he  was  to  make  an  abstract  of  the  returns,  and  forward  the  list,  when  made  up, 
to  the  coroners,  in  order  that  they  might  not  make  those  payments  in  respect  of  an 
inquest  held  in  any  of  those  parishes  in  which  there  was  a  salaried  officer. 

894.  Mr.  IVakley.]  How  are  those  salaried  officers  paid  ? — Out  of  the  poor- 
rate. 

895.  Did  not  the  Poor  Law  Commissioners  issue  a  circular  in  March  1837, 
directing  that  the  expense  of  inquests  should  not  be  paid  out  of  the  poor-rates? — 
I  believe  that  was  so. 

896.  Were  not  those  payments  discontinued  in  consequence  ? — Yes. 

897.  Did  not  that  state  of  things  lead  to  the  enactment  of  the  1st  of  Victoria, 
c.  68? — I  presume  it  did;  perhaps  I  may  be  allowed  to  explain:  the  regulations 
of  the  committee  do  not  at  all  interfere  with  any  order  of  the  Poor  Law  Commis- 
sioners, inasmuch  as  it  was  not  to  sanction  any  payment  at  all  for  the  labour  which 
they  performed  in  respect  of  any  inquest ;  it  was  to  prevent  any  addition  at  all 
being  made  to  that  salary  which  they  already  received. 

898.  Do  you  admit  that  the  constables,  in  performing  their  duties  on  the 
holding  of  inquests,  perform  important  and  sometimes  laborious  duties? — Yes, 
important,  but  not  laborious,  I  think ;  however,  whatever  distance  he  goes  beyond 
two  miles  from  the  coroners  office,  he  receives  a  remuneration  as  mileage. 

899.  Under  what  part  of  your  schedule  can  I  now  pay  any  of  the  constables  of 
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Marylebone  or  Pancras,  or  any  of  the  great  parishes  of  the  metropolis,  for  mile-  ftter  Laurk,  Eaq.* 

age  or  for  the  performance  of  any  other  duty  connected  with  the  inquest? — Under       ' 

this  schedule  :  **  The  constable,  if  residing  within  two  miles  of  the  coroner's  office,.     "^  J""**  ^*4o. 

for  giving  information  to  the  coroner  on  an  application  for  a  warrant  to  summon  a 

jury,  1  ^. ;  an  additional  allowance  of  3  d.  per  mile  for  every  mile  he  may  be 

com|)elled  to  travel  each  way,  to  and  fro,  beyond  the  distance  of  two  miles  from 

the  place  where  the  body  lies  to  the  residence  of  the  coroner ;  and  to  procure  the 

warrant  for  summoning  the  jury  and  witnesses,  and  attending  on   the  coroner 

during  the  inquest  for  part  or  the  whole  of  the  day,  6  s.  6  d.;  and  for  attendance 

during  a  part  or  the  whole  of  any  adjournment-day,  3  s.  6d^^ 

900.  Do  you  state  that  any  one  of  those  payments  can  be  made  to  any  beadle 
or  constable  of  the  metropolis  who  is  in  the  receipt  of  a  salary  or  wages  ) — They 
ought  not  to  be,  under  the  order  of  the  court 

90K  So  that  paid  constables  or  beadles  are  not  allowed  for  mileage,  however  far 
they  may  travel  to  summon  their  juries  or  collect  their  witnesses? — No,  but  for 
this  reason  ;  they  have  no  distance  to  travel  for  the  juries ;  the  jury  is  summoned 
from  the  immediate  neighbourhood  where  the  body  lies ;  they  are  generally  from 
the  adjoining  streets ;  instead  of  travelling  miles,  it  would  be  a  more  appropriate 
expression  to  speak  of  yards. 

902.  ChairmanS\  Is  it  not  on  very  rare  occasions  they  go  out  of  the  neighbour- 
hood ? — Exceedingly  rare;  I  am  now  speaking  of  the  metropolitan  parishes. 

903.  Mr.  WakleyJ^  Suppose  a  metropolitan  constable,  in  the  receipt  of  a  regular 
salary  or  wages,  should  have  to  walk  20  miles  to  summon  his  witnesses,  can  the 
coroner,  under  your  regulation,  legally  allow  him  1  s.  ? — No,  he  cannot ;  but  that 
is  an  extreme  case,  which  may  not  happen  once  in  a  year ;  in  the  vast  majority  of. 
cases,  these  inquiries  are  strictly  local ;  an  accident  happens  in  a  street,  neigh- 
bours are  the  persons  who  witness  it,  residents  are  the  jury  who  are  summoned 
from  the  immediate  neighbourhood ;  in  almost  every  case  they  are  strictly  local. 

904.  Chairman.']  Do  you  not  think  this  resolution  works  sometimes  unfairly  r — , 
It  is  impossible  to  form  any  resolution  which  will  not,  in  certain  cases,  act  unfairly ; 
but,  on  a  general  principle,  we  were  of  opinion  it  would  act  with  great  fairness. 

905.  Have  you  had  any  complaints  ? — Certainly ;  we  have  had  complaints  from 
several  constables  in  Mr.  Baker's  division,  which  of  course  we  expected ;  we  natu- 
rally anticipated  that  the  resolution  which  would  have  the  effect  of  taking  7^.  &d. 
out  of  the  pocket  of  the  constable,  would  be  matter  of  complaint. 

906.  But  it  appears  in  Mr.  Bakefs  district,  from  his  own  statement,  this  resolu- 
tion has  become  a  dead  letter ;  whence,  therefore,  do  these  complaints  originate? 
—  I  was  not  aware  it  had  become  a  dead  letter,  and  I  was  the  less  inclined  to  think 
so  in  consequence  of  these  complaints. 

907.  Have  those  complaints  been  recent,  or  did  they  arise  soon  after  the  resolu- 
tion ? — The  complaint  came  in  the  shape  of  a  memorial,  praying  the  court  not  to 
come  to  the  resolution  to  which  they  afterwards  did  arrive. 

908.  Have  the  complaints  diminished  in  Mr.  Baker's  district  ? — We  have  heard 
of  no  complaints  since ;  1  recollect  looking  over  some  of  the  payments  to  the  con- 
stables in  Mr.  Baker's  division,  and  I  recollect  in  one  parish  missing  the  name  of 
the  constable  that  used  to  summon  the  jury  in  that  parish ;  I  saw  another  name, 
and  that  officer  whose  name  I  missed  was  certainly  a  salaried  officer ;  I  should 
state  my  own  opinion  is  this,  that  there  are  no  complaints  now,  because  they  have 
found  means  to  evade  the  regulation. 

909.  Then,  in  fact,  your  answer  very  much  confirms  Mr.  Baker's  statement,  that 
the  regulation  has  become  a  dead  letter? — Yes,  by  the  evasion. 

910.  Mr.  JVakley.]  Do  you  mean,  if  there  be  an  evasion,  that  it  extends  to  the 
western  division  of  the  county  ?— Yes. 

911.  Do  you  know  of  one  instance  in  the  western  division  of  the  county  in 
which  a  salaried  constable  or  beadle  is  paid  ? — No;  I  do. not  charge  any  evasion 
on  the  coroners,  I  beg  to  say ;  but  in  St.  Pancras  and  in  St.  Marylebone,  although 
I  am  not  able  to  give  the  names,  yet  I  know,  from  looking  over  the  vouchers, 
that  there  are  not  the  names  of  the  regular  parish  beadles,  but  that  the  7^.  6d. 
has  been  paid  to  a  common  parochial  constable,  who  before  that  regulation  never 
would  have  been  called  on  to  perform  the  duty. 

912.  Chairman.']  The  evasion  is  decidedly  irregular? — Clearly.  The  duty  is 
now  thrown  on  the  parochial  constable,  which  the  parish  beadle  always  discharged 
before ;  the  beadles  knowing  this,  that  if  they  did  the  duty  they  would  get  nothing 
for  it. 
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Peter  Laurie,  Esq.  9^3-  Do  you  think  it  a  satisfactory  state  of  things  that  this  system  of  evasion 
_i— i_  should  proceed,  and  that  the  apparent  fairness  of  the  regulation  should  be  de- 
$6  Jont  1840.      feated  by  this  mode  of  proceeding  ? — Certainly  not. 

914.  Mr.  Wakley.']  Have  you  examined  the  coroners'  accounts  for  soa>e 
months  past  or  for  many  months  ? — Not  for  many  months. 

915.  Can  you  state  a  single  instance  in  which  a  constable  in  Marylebone  or 
St  Pancras  has  been  paid,  or  a  beadle  either,  since  you  have  published  your 
regulation  ? — Not  since  we  came  to  the  last  regulation,  that  no  constable  shouM 
be  paid  when  there  was  a  salaried  officer  in  the  parish ;  but  between  the  time  of 
our  comino;  to  the  first  regulation — that  no  salaried  officer  should  be  paid — and  the 
other  to  which  I  have  just  referred,  I  certainly  recollect  seeing  payments  made  to 
other  persons  than  the  regular  salaried  beadles. 

916.  Now,  I  ask  you  to  specify  any  instance  in  which  a  payment  in  the  westeny 
district  has  been  made,  in  your  opinion,  by  evasion  and  not  in  accordance  with  your 
Ox  ledule  ? — I  have  already  stated  I  cannot  particularize  any  instance ;  I  have 
stated  I  arrived  at  that  opinion  generally  from  looking  over  the  vouchers,  and  from 
missing  the  names,  in  the  parish  in  which  I  reside,  of  the  beadles. 

917.  In  what  parish  do  you  reside,  Marylebone? — Yes,  in  Marylebone. 

918.  Mr.  Mackinnon.']  If  I  understand'  your  evidence  aright  it  is  this:  the 
beadles,  who  are  salaried  officers,  whose  duty  it  would  be  under  your  regulations 
to  give  notice  to  the  coroner,  have  anxiously  shoved  this  business  off  their  shoul- 
ders on  to  the  constables,  and  the  constables,  in  consequence  of  that,  have 
demanded  a  remuneration,  tbey  not  being  paid  officers,  which  remuneration  has 
increased  the  expenses  ? — Yes>  just  so ;  and  that  drove  us  to  the  second  reso- 
lution. 

919.  Mr.  Williams.']  During  the  period  when,  by  the  regulation  of  the  magis- 
trates, 7^.  &d.  was  payable  to  the  constable  for  giving  notice  of  inquests,  did  either 
of  the  coroners  hold  any  inquest  in  cases  where  the  magistrates  thought  inquests 
ought  not  to  have  been  held  ? — Yes,  in  their  opinion,  they  did ;  they  did  not  come 
to  any  distinct  resolution  to  that  effect,  so  as  to  refuse  the  payments ;  but  individual 
members  of  the  committee  entertained  a  strong  opinion  that  several  inquests  which' 
had  been  held  had  been  held  unnecessarily. 

920.  Were  not  a  great  niunber  of  inquests  held  both  by  Mr.  Wakley  and 
Mr.  Baker  objected  to  by  one  of  the  finance  committees,  and  referred  for  further 
consideration?— Several  stood  over  for*  want  of  the  vouchers;  but  I  do  not 
recollect  above  one  instance  in  which  we  recommended  the  fee  should  not  be  paid.. 

921.  What  case  was  that  r — It  was  the  case  of  a  boy,  of  the  name  of  Coleman, 
at  Hendon. 

922.  Was  the  payment  of  that  inquest  ultimately  refused  by  the  magistrates  ? 
—The  committee  recommended  it  should  not  be  paid,  and  reported  their  opinion 
to  the  court ;  it  formed  part  of  the  report  of  the  committee  of  finance,  and  that 
was  agreed  to,  sub  silentio ;  at  the  next  court  day  the  chairman  thought  it  an 
important  point,  and  drew  the  attention  of  the  court  again  to  the  fact  of  their 
having  refused  the  payment  for  an  inquest ;  the  court  made  no  order  upon  the 
point,  but  still  confirmed  the  resolution  of  the  committee,  which  recommended  it 
should  not  be  paid ;  at  the  third  county-day,  as  we  call  it,  a  magistrate  moved 
that  that  resolution  should  be  rescinded,  and  that  the  payment  should  be  allowed ; 
it  was  objected  to  by  several  magistrates  that  this  was  an  irregular  mode  of  getting 
rid  of  the  question,  and  I  moved  it  should  be  referred  back  to  the  committee  for 
reconsideration ;  it  was  referred  back  to  the  committee,  and  the  committee  ulti- 
mately recommended  it  should  be  paid,  and  I  believe  since  it  has  been  paid. 

923.  So  that  during  this  period,  when  the  abuse  was  supposed  to  exist  in  con- 
sequence  of  an  inducement  offered  of  7^.  6^.,  only  one  case  occurred  that  was  at 
all  disputed  by  the  majsjistrates  ? — Only  one  case ;  but  the  committee  were  of 
opinion  a  great  many  inquests  had  been  held  unnecessarily ;  that  is,  individual 
members  of  the  committee  so  thought. 

924.  Was  it  not  the  duty  of  the  committee  in  such  cases  to  have  investigated 
those  cases,  and  have  rejected  the  payment  for  those  inquests  ? — A  great  number 
of  inquests  may  have  been  held,  in  the  opinion  of  the  committee,  unnecessarily, 
which  they  could  not  refuse  the  payment  of. 

925.  Chairman.]  Was  not  the  attention  of  the  committee  first  called  to  the 
subject  by  the  newspapers  ? — Yes,  it  was ;  at  least  my  attention  was  first  drawn  to 
it  through  that  medium. 

926.  Mr. 
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926.  Mr.  Williams.]  If  the  magistrates  did   not  feel  themselves  justified  in  Peter  Laurie,  Esf. 
refusing  payment  for  those  inquests,  why  did  they  refuse  in  the  case  you  referred      

to  ?— Because  they  considered  it  had  been  held  improperly ;  it  had  been  held  yn-      ^  ^^^  ^*40* 
necessarily. 

927.  Mr,  Waklet/J]  On  what  ground  was  it  presumed  to  have  been  held  un* 
necessarily  ? — I  am  not  so  well  acquainted  with  the  facts  of  the  case  as  Mn 
Williams,  a  magistrate,  who  lives  in  the  neighbourhood. 

928.  Was  it  the  case  of  a  boy  who  had  a  prong  thrust  into  his  foot,  and  who 
died  10  days  after  from  locked-jaw,  arising  from  the  wound? — Coleman  died  of 
tetanus,  arising  from  a  prong,  which  was  not  thrust  into  his  foot ;  it  was  a  child 
who  was  running  about  in  a  hay-field ;  there  was  a  pitch-fork  lying  on  the  ground 
and  he  struck  his  foot  against  it,  and  it  created  a  wound ;  he  was  attended  for  it 
by  a  surgeon  in  the  neighbourhood ;  he  recovered;  it  broke  out  again,  10  days 
after ;  tetanus  ensued,  and  he  died,  and  an  inquest  was  held ;  that  is  my  impression 
of  the  facts  of  the  case. 

929.  Mr.  Mackinnan.]  That  was  thought  to  be  unnecessary? — It  was  so  con- 
sidered by  the  magistrates ;  it  has,  however,  since  been  paid. 

930.  Mr,  Williams.^  Who  laid  those  facts  before  you  ? — In  the  first  instance, 
Mr.  Williams,  a  local  magistrate. 

931.  Is  he  not  also  rector  of  Hendon  ? — He  is  a  clergyman,  and  the  facts  wera 
afterwards  confirmed  by  Mr.  Wakley,  who  afterwards  attended  the  committee. 

932.  Mr.  Wakley.']  Did  not  Mr.  Wakley  state,  before  the  committee,  that  the 
boy  bad  run  against  the  prong;  tliat  he  died  in  10  days  after  receiving  the  injury^ 
of  locked-jaw,  and  that  there  was  a  wound  in  his  foot  when  he  saw  the  body  ? — 
Yes,  I  have  already  said  so. 

933.  You  have  stated  that  he  got  well  ? — Yes,  I  have. 

934.  Do  you  consider  the  coroner  has  a  discretion  in  such  cases,  and  may  refuse 
to  hold  inquests  on  receiving  notice  when  parties  have  died  a  violent  death  ? — Not 
in  cases  of  violent  death ;  but  in  other  cases  he  has  a  clear  discretion,  and 
Mr.  Wakley  has  exercised  that  discretion  in  many  cases ;  he  stated  to  the  committee 
that  during  the  time  he  had  held  the  office,  he  had  refused  to  hold  inquests  in 
above  30  cases,  where  he  had  received  information  from  the  constables,  and  the 
committee  considered  the  exercise  of  such  discretion  to  be  highly  proper  and  com- 
mendable. 

935.  Did  he  state  any  case  in  which  he  had  exercised  a  discretion,  when  there 
had  been  a  violent  death  ? — I  am  not  aware ;  he  stated  it  was  from  previous  inquiry 
he  made,  and  it  was,  in  his  opinion,  unnecessary. 

936.  Chairman.']  Is  it  the  duty  of  the  magistrates  to  inquire,  subsequent  to  an 
inquest,  whether  it  was  duly  held,  and  by  which,  do  you  mean  necessarily  held  ? — 
Yes. 

937.  In  those  cases,  magistrates  have  the  discretionary  power  of  refusing 
paying  the  fees  ? — ^Yes. 

938.  Mr.  Wakky.]  What  Act  gives  the  magistrates  power  of  determining 
whether  an  inquest  is  necessarily  or  unnecessarily  held  ? — A  decision  of  the  Court 
of  Queen's  Bench. 

939.  Under  what  Act  of  Parliament? — No  Act  of  Parliament,  precisely  ;  but  it 
is  in  this  way  :  the  Act  of  the  25th  of  George  the  Second  vests  the  payment  of  the 
coroner  in  the  court  of  quarter  sessions ;  they  may  refuse  payment  or  not  refuse 
payment ;  the  Queen's  Bench  decided  that  in  the  case  of  the  King  against  the 
Justices  of  Kent ;  in  the  1  ith  East's  Reports. 

940.  Are  you  acquainted  with  the  merits  of  that  case? — Yes,  I  am. 

941.  Will  you  describe  the  particulars  of  the  case? — A  coroner  was  summoned 
to  attend  an  inquest ;  while  holding  that  inquest,  he  received  information  that  a 
person  had  dropped  down  dead  ;  he  immediately  proceeded  to  the  place  where  the 
body  lay,  impanneled  a  jury,  and  held  a  second  inquest ;  he  sent  in  his  charge 
for  both  inquests ;  the  magistrates  refused  it ;  he  then  moved  for  a  mandamus^ 
compelling  them  to  pay  it,  on  the  ground  that  they  had  no  discretion  whatever,  and 
that,  as  the  inquest  had  been  held,  they  were  compelled  to  pay  it.  It  was  argued, 
and  Lord  EUenborough  then  stated,  that  the  magistrates  were  the  judges  whether 
the  inquest  had  been  "duly**  held  or  not;  whether  the  inquest  **  was  duly 
talcen  ;'  it  is  clear,  the  proper  interpretation  of  the  word  **  duly  '*  in  that  case 
was  "  necessary" ;  had  it  been  unduly  held,  the  inquisition  wogld  have  been 
quashed. 

.54y.  a  4  94^*  Arc 
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Peter LauriefEMq.'       g^2.  Are  not  the  magistrates  bound  to  pay  the  coroner  for  every  inquisitioii 
which  is  duly  taken  ? — For  every  inquest  which  is,  in  their  opinion,  duly  taken. 
•  June  1  40.  ^^^    jg  j^  ^^^  ^^  inquisition  until  it  is  quashed  ? — Yes, 

944.  Then  how  can  you  refuse  payment  until  the  inquisition  is  quashed  ? — ^You 
have  just  proved  the  point  which  I  stated  to  the  Committee  before ;  my  notion  of 
the  word  ** duly"  in  that  case  is  ^'necessarily"  held  ;  had  it  been  unduly  held,  in 
your  sense  of  the  term  **  unduly,"  the  only  course  which  the  Court  of  Queen  s 
^nch  could  have  taken  would  have  been  to  have  quashed  the  inquisition,  and  to 
have  declared  it  was  no  inquisition ;  but  thev  said  it  was  an  inquisition,  but  it  was 
unnecessarily  held ;  therefore  the  justices  have  exercised  a  sound  discretion  in 
revising  to  pay,  and  the  rule  was  discharged. 

945.  Are  you  positive  in  stating  that  tbe  question  was  raised  in  the  court  that 
the  inquest  was  unnecessarily  taken  r — ^That  is  my  reading  of  the  case. 

946.  Have  you  read  the  word  "  unnecessarily  "  in  the  report  ? — Certainly  not ; 
the  word  in  the  report  is  "  duly  held,"  and  my  sole  reason  for  interpreting  the 
word  "  duly"  as  **  necessary"  is,  that  the  necessary  consequence  does  not  follow, 
which  must  have  followed  had  the  word  '^  duly"  been  understood  in  the  other 
way. 

947.  Could  any  man  acquainted  with  the  practice  of  the  coroners  court,  or 
with  what  the  law  required  in  such  cases,  consider  that  an  inquest  was  duly  taken 
when  the  coroner  went  at  once  to  hold  an  inquest  on  a  person  who  had  died 
suddenly,  without  summoning  a  jury  in  the  usual  form,  or  taking  those  steps 
which  would  necessarily  make  the  inquest  legal  ? — That  was  the  old  practice. 

948.  I  am  putting  the  question  now  with  regard  to  the  present  practice? — Tbe 
practice  of  the  present  day  is,  that  the  jury  shall  be  summoned  from  the  neighbour- 
hood ;  and  therefore  I  do  not  see  any  thing  which  took  place  there  which  would 
justify  that  inquest  being  treated  as  one  that  was  *^  unduly  held." 

949.  Chairman.']  Then  you  are  decidedly  of  opinion  that  the  term  "unduly** 
cannot  apply  to  the  mere  informality  in  the  mode  of  holding  the  proceeding  ? — 
Clearly  not,  both  from  the  nature  of  the  case  and  from  the  course  the  Court  of 
Queen's  Bench  adopted. 

950.  If  it  had  been  confined  to  the  mere  informality  of  the  proceeding,  there 
would  have  been  very  little  discretionary  power  vested  in  the  magistrates  ? — 
None  at  all;  they  would  be  mere  auditors  in  that  case,  having  no  discretion 
whatever. 

951.  That  interpretation  would  render  the  law,  and  the  decision  upon  it,  nuga- 
tory ? — Yes,  quite  so ;  the  proceedings  in  the  Court  of  Queen's  Bench,  if  the 
objection  had  been,  the  inquisition  had  been  **  unduly  taken,"  would  have  been  dif- 
ferent altogether ;  it  would  have  been  a  motion  to  quash  the  inquisition  ;  it  came 
before  the  Court,  on  an  application  from  the  coroner,  by  way  of  mandamus ;  be 
applied  for  a  mandamus^  calling  on  the  magistrates  to  show  cause  why  they  refused 
his  fee. 

952.  Is  the  process  this ;  there  is  a  discretionary  power  vested  in  the  magistrates 
as  to  the  inquest  having  been  held  necessarily  or  unnecessarily ;  in  the  event  of 
that  discretionary  power  having  been  exercised  in  a  manner  unsatisfactory  to  the 
coroner,  the  coroner  has  the  power  of  applying  for  a  mandamus  to  the  Court  of 
Queens  Bench? — Precisely  so. 

953.  And  until  such  mandamus  is  issued  by  the  Court  of  Queen's  Bench, 
and  until  the  inquisition  is  quashed,  that  discretionary  power  of  tbe  magistrates 
remains  uninterrupted  ? — That  is  my  view  of  the  case. 

954.  Mr.  JVakky.']  Do  you  find  any  case  in  the  books,  with  the  exception  of 
the  one  you  have  mentioned,  in  which  that  question  has  been  raised  ? — No ;  it 
appears  to  me  so  clear  as  hardly  to  have  required  any  decision. 

955.  Do  vou  believe  that  that  decision  is  universally  acted  upon  by  the  magis- 
trates throughout  England  ? — 1  do ;  it  has  never  been  overruled. 

956.  Do  you  know  of  an  instance  in  which  the  magistrates,  since  that  decision 
was  adopted,  in  any  county  of  England,  have  disallowed  an  inquest  ? — It  is  impos- 
sible for  me  to  say. 

957.  Are  you  acquainted  with  any  case?— I  am  not;  it  is  not  possible  I 
should ;  these  are  matters  which  are  only  known  to  the  financial  committees  of 
magistrates  of  the  respective  counties. 

958.  Are 
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958.  Are  you  aware  of  the  magistrates,  in  any  instance  in  Middlesex,  baring  Peter  Laurie,  Ef^q. 
disallowed  the  coroner's  fees,  even  when  the  inquisition  had  been  quashed  ? — I  am       -— — 
not  aware  of  any  such  case.  ^^  ^^^  *^4o- 

959.  Chairman.']  In  regard  to  the  particular  case  of  Coleman,  did  it  not 
undergo  repeated  investigations  of  the  finance  committee,  and  of  the  general  court 
of  magistrates? — It  dirt. 

960.  And  did  not  the  Rev.  Mr.  Williams,  who,  it  has  been  stated  to-day  and  on 
former  occasions,  was  the  individual  with  whom  the  objection  to  the  fees  in  that 
case  originated,  move  subsequently  that  the  resolution  disallowing  the  payment  of 
those  fees  should  be  rescinded  ? — He  seconded  a  motion  to  that  effect ;  stating  as 
his  ground  for  so  doing,  not  that  his  opinion  was  changed,  but  that  there  appeared 
to  be  a  wish  on  the  part  of  the  bench  to  put  an  end  to  the  discussion,  which  had 
occupied  a  very  considerable  portion  of  the  attention  of  the  court  for  a  long  time ; 
as  it  was  a  small  sum,  and,  fbr  the  sake  of  peace  and  quietness  (I  believe  those 
were  the  terms  he  used),  he  would  second  the  motion. 

961.  Still  there  was  an  impression  on  the  part  of  the  magistrates  it  was  a  case 
of  some  peculiarity  and  importance,  and  that  it  required  much  consideration  ? — 
Certainly. 

962.  That  consideration  extended  over  several  months? — Not  over  several 
months ;  it  was  considered  settled  for  a  long  time ;  then  it  was  revived. 

963.  Mr.  JVakley.'\  Did  it  not  extend  from  October  to  April? — I  am  not 
certain  of  the  dates ;  it  was  reported  on  by  the  committee ;  that  report  had  to  come 
before  the  court,  which  took  some  time ;  it  was  agreed  to ;  it  came  before  a  second 
court  and  was  agreed  to ;  it  was  at  the  third  court  (after  it  had  been  considered 
quite  at  an  end)  the  matter  was  again  revived. 

964.  Chairman.']  Do  you  consider  that  any  unfair  exercise  of  discretionary 
power  of  the  magistrates  in  any  instance  would  ultimately  be  sanctioned  by  the 
general  court  ? — It  is  the  desire  of  the  court,  in  my  opinion,  to  give  every  possible 
latitude  to  the  coroner  in  the  exercise  of  very  important  duties  consistent  with  their 
duty  as  guardians  of  the  county  purse. 

965.  Do  you  feel  satisfied  that  there  has  not  been  any  disposition  on  the  part  of 
the  magistrates  of  Middlesex,  as  a  body,  to  interfere  unnecessarily  with  the  powers 
vested  bv  law  in  the  coroner  ? — Most  decidedly  not. 

966.  Yhey  naturally  regard  the  coroner  as  a  judicial  officer  whose  duties  are 
of  the  greatest  possible  importance?— Yes,  and  of  the  greatest  possible  public 
utility  if  properly  exercised. 

967.  Mr.  Wakley,]  Supposing  the  court,  In  the  case  of  the  King  and  the  Justices 
of  Kent,  to  have  determined  that  the  magistrates  had  the  power  to  determine 
whether  inquests  had  been  necessarily  or  unnecessarily  taken,  have  you  at  all 
considered  how  the  Act  of  1  Victoria,  c.  68,  bears  on  that  decision  ? — I  have  not 
read  that  Act  very  carefully  with  a  view  of  ascertaining  that  point ;  my  general 
impression  of  the  Act  was,  that  it  did  not  interfere  with  the  discretion  of  the 
magistrates. 

968.  Are  you  aware  that  by  that  Act  the  coroner  is  compelled  to  make  all  the 
payments  to  witnesses,  including  medical  witnesses,  constables  and  other  persons, 
according  to  the  schedule  which  is  prepared  by  the  magistrates,  and  that  be  is 
guilty  of  a  misdemeanor  if  he  refuse  to  make  such  payments  ? — ^Yes. 

969.  Having  made  the  whole  of  those  payments,  and  exercised  his  discretion  in 
holding  an  inquest,  do  you  consider  that  the  authority  of  the  magistrates  rides  over 
his  discretion,  and  can  then  withhold  from  him  all  those  payments  which  he  is 
compelled  by  law  to  make  ? — O  yes,  certainly  ;  it  is  an  office  of  profit,  and  he 
takes  his  chance  of  having  made  a  payment  in  his  own  wrong. 

970.  Chairman.]  Then  you  do  not  think  there  is  any  thing  contained  in  this 
Act,  1  Victoria,  c.  68,  which  repeals  the  former  Act  25  Geo.  II,  on  that  particular 
point  or  reverses  the  decision  of  the  former  case? — ^No,  I  do  not;  nor  do  I  think 
there  is  any  thing  inconsistent  in  the  Act  with  the  decision  of  the  Court  of  Queen's 
Bench. 

971.  Mr.  Wakley^  Who  has  the  conduct  and  regulation  of  the  prisoners  in  the 
gaols  of  the  county? — There  is  a  committee  of  visiting  justices;  15  visiting  jus- 
tices of  the  house  of  correction  and  a  similar  number  of  the  others ;  the  manage- 
ment and  regulation  of  the  prisons  is  under  their  control. 

97?.  Who  has  the  superintendence  and  control  of  the  County  Lunatic  Asylum  ? 
— A  committee  of  15  juatices,  appointed  under  the  Act  of  Parliament  for  regulating 
county  asylums. 

549.  I  973-  In 
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P^  Laurie^  Es^       973.  In  whom  is  vested  the  preservation  of  the  peace  in  the  county  ? — It  is  Tested 

--: —      in  various  persons,  the  magistrates  and  the  sheriffs. 

fi   June  1840.         gy^^  rj^^  whom  are  the  poor  to  apply  for  relief  in  cases  of  difficulty  and  distress? 
—-In  the  first  instancy  to  the  parish  officers. 

975*  And  in  cases  of  urgent  necessity  ? — To  the  parish  officers  first;  failing  tiiere, 
when  there  is  not  a  board  of  guardians,  to  the  magistrates. 

976.  If  human  life  be  lost  in  consequence  of  irregularity  in  the  proceedings  of 
any  of  the  controlling  authorities  whom  you  have  named,  are  the  coroners  and 
juries  then  brought  into  requisition  to  inquire  into  the  causes  of  death? — Yes, 
they  are. 

977*  Do  you  consider  that  it  is  a  sound  state  of  things  that  those  persons  who 
might  have  been  found  to  have  misconducted  themselves,  should  be  the  auditors 
of  the  accounts  of  that  very  public  officer  who  was  the  instrument  and  means  of 
exposing  their  delinquency,  and  that  they  should  determine  whether  be  had  neces- 
sarily or  unnecessarily  engaged  in  such  an  inquiry  ? — ^There  is  no  practical  objec- 
tion, in  my  opinion,  to  it. 

978.  CkairmanJ]  Are  not  the  committees  of  magistrates  appointed  to  superintend 
the  prisons  and  lunatic  asylums  distinct  committees  from  the  finance  committees  who 
audit  the  accounts  of  the  coroners? — ^l^he  visiting  magistrates  of  the  lunatic 
asylum  and  the  committee  of  the  visiting  justices  are  distinct  committees ;  the 
finance  committee  in  Middlesex  is  an  open  committee  to  any  magistrate. 

979.  Then,  although  the  magistrates  belonging  to  those  committees  for  the 
prisons  and  lunatic  asylums  may  be  some  of  them  on  the  finance  committee, 
yet,  in  fact,  other  magistrates  are  upon  the  finance  committee,  and  consequently  the 
whole  proceedings  must  undergo  the  revision  of  a  different  body  of  men  from  those 
which  superintend  the  prisons  or  gaols  ? — Certainly ;  and,  in  point  of  fact,  the 
magistrates  who  are  on  the  lunatic  asylum  committee  and  prisons  committee  very 
seldom  do  attend  the  finance  committee  ;  the  duties  of  both  those  committees  are 
very  laborious^  and  the  duties  of  the  finance  committee  are  generally  discharged  by 
magistrates  who  are  not  on  those  committees. 

980.  Does  not  the  report  of  the  finance  committee  come  always  under  the 
supervision  of  the  general  court  of  magistrates  ? — There  is  a  regular  estimate  sent 
to  every  magistrate  of  the  account  which  will  be  recommended  for  payment  on  the 
county-day. 

981.  Mr.fVakl^.']  Are  you  not  mistaken  in  supposing  that  those  committees 
consist  of  different  persons,  for,  in  point  of  fact,  is  not  the  finance  committee  an 
open  committee,  consisting  of  the  whole  of  the  magistrates  of  the  county  ?-r-I  have 
already  stated  that ;  but,  in  point  of  fact,  it  is  very  seldom  attended  by  those  magis- 
trates, whose  time  is  very  much  occupied  on  these  other  important  committees. 

982.  You  have  stated  you  have  thought  it  was  quite  immaterial  whether  the 
magistrates  having  to  exercise  such  functions  as  I  have  named,  should  determine 
whether  an  inquest  was  necessarily  or  unnecessarily  taken  ? — I  state,  practically 
speaking,  I  think  it  is  unobjectionable ;  I  mean  that  there  is  no  valid  objection 
to  it 

983.  Did  not  the  contest  which  has  taken  place  in  this  county  between  the 
magistrates  and  the  coroner,  arise  in  consequence  of  an  offence  which  was  given 
to  one  of  the  magistrates  in  holding  an  inquest  on  the  body  of  a  poor  man  in  the 
workhouse  at  Hendon  ? — I  should  say  most  decidedly  and  distinctly  not,  as  for 
as  I  am  concerned  myself:  perhaps  the  Committee  would  permit  me  to  state 
tinder  what  circumstances  I  brought  the  subject  of  the  coroners'  accounts  before 
the  quarter  sessions  ;  my  attention  had  been  drawn,  as  I  have  already  stated,  to 
the  subject  by  the  press ;  I  made  some  inquiries  from  Mr.  Wright,  the  clerk,  for 
the  purpose  of  getting  the  number  of  inquests  held,  previous  to  coming  down 
on  the  county-day ;  on  the  county-day  I  met  Mr.  Williams,  and  I  said,  *^  I  am  going 
to  object  to  the  payment  of  the  coroners*  accounts ;"  he  said,  '^  So  am  I ;  I  have 
come  down  for  the  express  purpose.*'  Mr.  Williams's  objection  arose  out  of  a 
particular  case  which  took  place  at  Hendon ;  my  objection  arose  to  the  increase 
of  inquests  which  appeared  to  have  taken  place  previously  to  Mr.  Wakley's 
appointment  as  coroner;  Mr.  Wakley  was  not  appointed  until  1839  i  ™y  obser- 
vations related  entirely  to  the  year  1838. 

984.  Chairman.']  And  to  which  your  attention  had  been  directed  by  the 
newspapers? — Yes. 

985.  Mr. 
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985.  Mn  Wakley.']  I  have  a  copy  of  the  report  of  the  discussion  which  took  Pdar  Lawne,  Eiq. 
place  at  the  Sessions  House  on  October  the  12th,  now  in  my  hand,  and  in  tfeit  ■ 
report  it  is  distinctly  stated  that  Mr.  Williams  brought  his  complaint  befbt*e  the      *®  ^^^  *^^« 
court,  antecedent  to  any  remarks  which  were  made  by  you  or  to  this  making  ctf 

your  motion  ? — That  is  precisely  so  ;  Mr.  Williams  will  tell  you,  should'  he'  b* 
examined  before  the  Committee,  that  I  met  him  in  the  vestibule  and  mentioned 
this  to  him ;  that  he  told  me  he  was  about  to  make  a  statement ;  I  wished  to 
make  my  statement  first,  as  it  was  perfectly  distinct  from  his ;  and  mine  was  a 
complaint  of  the  system  generally,  and  his  was  a  particular  case ;  but  he  refu^ 
to  give  way. 

986.  Then  it  was  Mr.  Williams  who  first  brought  the  subject  before  the  ma- 
gistrates ? — Yes. 

987.  Was  it  not  Mr.  Williams  who  raised  the  question,  whether  the  magistrates 
had  power  to  determine  whether  inquests  were  necessarily  or  unnecessarily  tak^n ; 
and  did  not  Mr.  Williams  bring  forward  a  case  relative  to  an  inquest  which  was 
held  on  the  body  of  a  man,  named  Thomas  Austin,  at  Hendon,  who  had  been 
scalded  to  death  in  a  copper  of  boiling  water,  in  the  union  workhcgi^e  of  that 
parish  ? — Yes,  he  did. 

988.  Did  Mr.  Williams  move,  in  the  committee,  that  the  fees  on  that  inquest, 
and  the  expenses,  should  be  disallowed  ? — I  really  do  not  know,  but  I  think  it  is 
probable  that  he  did. 

989.  Chairman.^  Tlie  judgment  of  successive  committees  of  magistrates  who 
decided  on  the  Hendon  case,  was  entirely  on  public  grounds  ? — Entirely. 

990.  Mr.  Wakley.']  How  can  you  tell  ? — I  can  state  my  own  opinion  was 
entirely  founded  on  public  grounds. 

991.  Chairman.']  According  to  the  best  of  your  judgment,  the  others  were  also? 
— According  to  the  best  of  my  judgment,  the  committee  acted  entirely  on  public 
grounds. 

992.  You  do  not  believe  personal  feeling  had  any  weight  in  the  decision  or 
conduct  of  the  committee  ? — Most  certainly  not. 

993.  Mr.  IVilUams.l  Was  Mr.  Williams,  before  that  occurrence,  in  the  habit  of 
attending  the  finance  committee  ? — I  really  do  not  know  ;  1  was  not  in  the  habit  of 
attending  myself,  and  therefore  I  cannot  speak  on  that  subject 

994.  Mr.  Wakley.']  Did  you  ever  see  him  at  the  finance  committee  previously  ?*— 
I  am  not  aware  that  I  did. 

995.  TAx.WiUiams.']  Has  he  been  in  the  habit  of  attending  finance  committees 
subsequently  ? — I  have  met  him  frequently  when  the  coroners'  accounts  have  been 
under  discussion  ;  those  are  the  times  when  I  have  attended  most  myself. 

996.  Has  he  attended  equally  assiduously  when  other  accounts  have  been 
examined? — I  really  do  not  know,  not  having  attended  myself;  my  attention  of 
late  has  been  directed  principally  to  those  meetings  at  which  the  coroners*  accounts 
have  been  taken  into  consideration. 

997.  Do  you  think  his  attention  has  been  directed  to  the  same  object,  from  the 
circumstance  of  your  meeting  him  so  frequently  on  those  occasions  ? — Most  pro- 
bably so  ;  I  know  he  takes  very  considerable  interest  in  this  question. 

998.  Mr.  G.  Knight.']  Supposing,  in  his  opinion,  there  were  circumstances 
attending  those  inquests  which  were  ii^proper,  do  you  or  do  you  not  consider  that 
it  would  be  his  duty  to  attend  at  the  quarter  sessions,  with  a  view  to  bring  that 
specially  before  the  notice  of  the  magistrates  ? — Most  certainly ;  I  think  it  would 
have  been  a  dereliction  of  his  duty  had  he  omitted  to  do  so. 

999.  Mr.  Williams.]  But  notwithstanding  the  great  assiduity  displayed  by  your- 
self and  Mr.  Williams  with  regard  to  these  coroners'  accounts  in  particular,  you 
have  not  discovered  any  instance  where  you  have  been  able  to  satisfy  the  paagis- 
trates  that  the  expense  of  the  inquest  ought  not  to  be  allowed  ? — No ;  there  is  a 
great  unwillingness  in  the  minds  of  the  magistrates,  and  a  great  unwillingness  on 
my  own  part,  to  throw  any  obstacles  in  the  way  of  a  sound  exercise  of  the  duties 
of  the  coroner,  which  we  consider  to  be  of  great  importance  to  the  public. 

1000.  Mr.  G,  Knight.]  And,  therefore,  you  would  not  wish  them  to  disallow 
such  expense,  except  in  very  strong  cases  ? — Certainly  not,  unless  there  was  a  very 
strong  case  indeed. 

1001.  Mr.  Williams.]  Have  you  and  Mr.  Williams  been  particularly  deputed 
by  the  magistrates  to  inquire  more  particularly  into  the  coroners'  accounts  than 
other  accounts? — Most  certainly  not ;  1  have  no  acquaintance  whatever  with  Mr. 
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letter  tauriey  t,^.  Williams,  beyond  that  of  meeting  bim  now  and  tben  at  the  quarter  sessions ;  I  do 

not  know  where  he  lives  ;  I  know  nothing  about  him  ;  I  met  him  quite  by  chance, 

d6  June  184a  as  I  have  already  stated,  and  he  has  taken  considerable  interest  in  this;  but  it  is  a 
question  that  has  excited  very  considerable  interest  in  the  magistrates  generally ; 
it  is  not  confined  to  Mr.  Williams  or  myself. 

1002.  Are  there  any  peculiar  circumstances  connected  with  the  coroners' 
accounts  that  call  for  your  attention^  as  well  as  Mr.  Williams's,  beyond  any  of  the 
other  accounts  the  magistrates  have  to  inquire  into  ? — Yes ;  there  was  so  very 
great  and  so  rapid  an  increase,  that  it  struck  my  attention  more  forcibly  tlian  other 
accoimts  which  have  not  increased  in  that  ratio. 

1003.  Mr.  Wakley.']  Did  you  consider  it  would  have  the  effect  of  decreasing 
die  expense,  the  election  of  a  third  coroner  for  the  county  ? — In  my  mind,  that 
question  was  not  a  question  of  expense,  it  was  a  question  of  expediency ;  it  was  a 
question  of  the  proper  discharge  of  the  functions  of  the  coroner's  office. 

?004.  When  you  talk  of  the  increase  of  expense,  are  you  bearing  in  mind  that 
those  expenses  were  mainly  paid  out  of  the  poor-rate  until  1837,  and  that  since 
that  time  they  have  been  paid  out  of  the  county-rate? — Oh^  certainly  ;  I  am  speak- 
ing of  the  increased  number  of  inquests. 

1005.  Will  you  undertake  to  say  the  expense  is  greater  to  the  county,  now  that 
it  is  paid  out  of  the  county  rate,  than  it  was  when  paid  out  of  the  poor-rate  ? — I 
cannot  say ;  I  can  only  speak  of  it  while  it  has  been  paid  out  of  the  county-rate. 

1006.  Mr.  G.  KnigfU.]  Do  you  consider  that  the  coroner  has  a  right  to  exer- 
cise his  office  by  deputy  or  not  ? — Certainly  not  in  counties;  he  has  certainly  no 
right  to  appoint  a  deputy  in  counties ;  under  the  Municipal  Corporation  Act  the 
coroner  for  boroughs  has  the  power  of  appointing  deputies  ;  b^t  no  county  coroner^ 
as  the  law  at  present  stands,  has  the  power ;  in  fact,  it  was  decided  to  the  con- 
trary in  the  King. v.  Farrant,  on  the  ground  of  public  policy,  that  he  was  a 
judicial  officer,  that  no  judicial  officer  could  depute  his  functions  to  any  other 
person. 

1007.  Not  even  in  cases  of  illness  or  infirmity? — No;  the  Chancellor  has  the 
power  of  appointing  other  persons  immediately,  on  the  representation  of  the  magis- 
trates. 

ioo8.  Explain  that  to  the  Committee  further? — In  case  of  any  inconvenience 
arising  from  the  illness  of  the  coroner,  or  from  his  inability  to  discharge  his  duty, 
it  is  the  duty  of  the  Lord  Chancellor  to  appoint  another  person. 

1009.  ^^"  ^^y  ^^  ^^  ^^^  ^^^y  ^^  ^^^  magistrates  to  inform  the  Chancellor  of  what 
has  occurred  ? — It  is  their  duty  to  inform  the  Chancellor  there  is  a  necessity  for 
another  coroner,  and  it  is  for  the  Lord  Chancellor  to  issue  his  warrant  for  the 
appointment  of  another  coroner. 

1010.  Are  you  aware  that  it  was  the  practice  of  Mr.  Stirling  to  act  by  deputy  ? 
— I  was  not  aware  of  it ;  I  never  heard  that  it  was  so  until  it  was  so  stated  by  one 
of  the  magistrates  ;  and  the  present  chairman  of  the  finance  committee^  Mr.  Ben- 
jamin Hall,  who  has  audited  the  accounts  for  many  years,  stated  distinctly  he  was 
never  aware  of  it,  and  had  he  been  aware  of  it,  never  would  have  sanctioned  the 
payment  in  respect  of  any  inquest  which  had  been  held  by  Mr.  Stirling's  deputy. 

1011.  Mr.  Wakley.']  Had  you  not  seen  the  reports  in  the  public  newspapers  for 
many  years  that  Mr.  Bell  had  acted  as  deputy  ? — Never  in  any  one  single  case. 

1012.  How  could  the  magistrates  be  ignprant  of  the  practice,  when  it  was  the 
constant  system  pursued  for  years,  as  we  have  it  proved  in  evidence,  that  at  the 
house  of  correction,  under  the  very  noses  of  the  magistrates,  the  coroner  for  the 
eastern  division  took  eight  cases  out  of  ten  by  deputy?— I  was  not  aware  that 
such  was  the  case. 

1013.  Mr.  G.  Knight.']  Yoiji  think  it  illegal,  if  it  were  so? — Clearly  illegal. 

1014.  Whether  it  was  the  practice  or  not,  you  believe  it  was  clearly  illegal  ?— 
It  was  clearly  illegal,  in  my  judgment. 

1015.  Chairman.']  It  appears  by  the  evidence  before  the  Committee,  that 
Mr.  Higgs  was  allowed  by  the  magistrates  to  hold  inquests  by  deputy,  inasmuch 
as  he  had  letters-patent  empowering  him  to  do  so ;  of  what  nature  was  the  authority 
given  by  those  letters-patent  ? — He  is  the  coroner  for  the  Duchy  of  Lancaster^ 
and  he  holds  letters- patent  from  the  Crown,  empowering  him  to  be  coroner  for 
that  franchise,  and  it  empowers  him  ^^  to  hold  inquests  by  himself  or  his  sufficient 
deputy." 

1016.  It  is  stated  in  evidence  that  the  word  "  deputy"  is  omitted  in  those  letters- 
patent^  so  far  as  relates  to  the  return  of  inquisitions  ? — It  is  so,  as  to  the  return  of 
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fees ;  he  is  required  to  make  up  his  accounts,  and  to  send  t^em  in  at  certain  times ;  P^^^  Lmrity  Esq. 

but  the  words  "his  deputy"  are  omitted;  but  in  the  former  part  of  the  letters- 

patent  there  is  a  clear  and  distinct  power  given  to  him  to  hold  inquests  by  deputy.      ^^  •'"°®  *®^^* 

1017.  What  led  the  attention  of  the  magistrates,  particularly,  to  the  fact  of  the 
coroner  holding  inquests  by  deputy  ? — It  came  to  the  knowledge  of  some  of  the 
magistrates  that  some  inquests  which  had  been  returned  as  having  been  held  by 
Mr.  Wakley  had  been  held  by  his  deputy,  Mr.  Bell,  the  clerk  ;  that  drew  the  atten- 
tion of  tlie  magistrates  to  it,  and  inquiries  were  also  made  of  Mr.  Higgs  and  of  Mr. 
Baker. 

1018.  Was  it  ascertained  Mr.  Baker  did  not  hold  inquests  by  deputy? — Mr. 
Baker  assured  the  committtee,  in  no  case  had  he  held  an  inquest  by  deputy. 

1019.  It  appeared  Mr.  Wakley  had  held  inquests  by  deputy? — ^les,  I  think  11. 

1020.  And  the  fees  on  such  inquests  were  disallowed? — Yes. 

1021.  And  that  was  entirely  on  the  ground  of  the  interpretation  of  the  law  on 
that  subject  ? — It  was  on  the  ground  that  they  were  illegal,  and  that  consequently 
they  were  not  inquisitions. 

1022.  Mr.  JVilliams.']  Was  it  the  practice  of  Mr.  Stirling,  Mr.  Wakley's  pre- 
decessor, to  have  inquests  held  by  deputy  ? — It  has  been  so  stated  ;  I  was  not  at 
all  aware  of  it ;  a  very  large  number  of  the  magistrates  have  also  stated,  that  they 
were  not  aware  of  it  at  all ;  in  fact,  but  one  magistrate  has  stated  that  he  was 
aware  of  such  a  fact. 

1023.  Did  you  direct  the  same  particular  attention  to  the  coroners'  bills  in  Mr. 
Stirling's  time  that  you  have  done  recently  in  Mr.  Wakley 's  time? — No,  I  did  not; 
my  attention  was  not  drawn  to  the  coroners'  accounts  before  October  1 839,  or  the 
latter  end  of  September. 

1024.  You  have  stated  that  the  particular  reason  that  induced  you  to  apply  your 
attention  to  those  particular  accounts  arose  from  the  great  increase  in  inquests  P-^-^ 
Yes. 

1025.  It  appears,  by 'this  printed  return,  that  the  number  of  inquests  in  the  year 
1838  was  considerably  more  than  they  were  in  1839,  waking  due  allowance  for 
the  remaining  part  of  the  year,  from  the  14th  September  to  the  end  of  it;  it 
appears  that  portion  of  iS^was  considerably  less  than  1838 ;  how  do  you  explain 
that  ? — It  appears  so  by  tnat  return ;  but  I  wish  to  state  to  the  Committee  the 
observations  I  made  to  the  court  had  reference  solely  to  the  increase  which  took 
place  in  the  year  1838  ;  my  wish  was  to  draw  the  attention  of  the  court  to  the  fact, 
that  the  number  of  inquests  had  increased  contemporaneously  with  the  increased 
allowance  to  the  parochial  officers. 

1026.  MT.JVakley.'\  Canyon  reconcile  the  statement,  that  your  observations 
had  reference  to  what  passed  in  1838,  when  you  moved,  on  the  occasion  that  yon 
brought  the  subject  before  the  court,  to  refer  the  coroners' accounts  back  to  the  com- 
mittee for  the  want  of  vouchers,  and  also  moved  for  a  committee  to  inquire  into  the 
cause  of  the  increase  of  inquests? — The  one  is  a  clear  deduction  from  the  other; 
the  appointment  of  the  committee  to  inquire  into  the  increase  of  the  number  of 
inquests  is  a  necessary  consequence  of  a  complaint  of  the  increase  of  inquests ;  I 
also  objected,  certainly,  to  the  inquests  which  had  been  taken  subsequently  to 
1838,  and  the  only  way  to  bring  that  under  the  consideration  of  the  committee  was 
to  refer  it  back  to  them. 

1027.  But  in  the  year  1839,  from  the  time  that  Mr.  Wakley  was  elected  to  his 
office  to  the  period  when  you  made  the  motion  in  October,  had  there  not,  in  point 
of  fact,  been  a  decrease  of  inquests,  as  compared  with  those  that  had  been  taken 
in  the  preceding  year?— It  appears  that  there  was. 

1028.  Mr.  Williams.']  In  the  course  of  the  examination  of  Mr.  Wright,  he  put 
in  a  statement  of  107  inquests  held  by  Mr.  Wakley  from  the  i4th  October  1839 
to  the  7th  of  December  1839,  which  came  to  95/.  o^.  6^.,  and  the  expense  of 
117  inquests  held  by  Mr.  Baker  during  the  same  period,  came  to  181/.  9^.;  the 
committee  seeing  so  extraordinary  a  difference,  were  desirous  of  ascertaining  how 
it  arose ;  and  Mr.  Wright  has  put  in  a  statement  this  morning,  in  which  dl  the 
items  are  explained  ;  it  appears  the  material  difference  arises  between  the  charges 
for  medical  witnesses;  in  Mr.  Wakley 's  charge  for  these  107  inquests,  it  is 
16/.  16^.;  in  Mr.  Baker's  117  inquests,  it  is  87/.;  now  there  being  such  a  dif- 
ference, has  that  circumstance  never  struck  the  magistrates  as  being  extraordinary  ? 
— It  has  struck  me,  certainly ;  and  I  am  of  opinion  that  Mr.  Baker  does  not  use 
a  proper  discretion  in  the  summoning  uiedical  witnesses ;  I  think  he  is  too  ready 
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ftter  Laurie^  E»q.  to  Summon  medical  witnesses,  and  to  have  post-moftem  examinations ;  at  the  same 

— *-* =-       time  it  must  be  taken  into  consideration  that  Mr,  Baker's  district  comprises  a  very 

«6  June  1840,  densely  populated  neighbourhood  ;  it  is  also  in  the  immediate  neighbourhood  of 
several  hospitals,  and  that  medical  evidence  is  more  necessary  there  in  a  greater 
number  of  cases  than  it  is  in  country  districts,  when  all  the  circumstances  attending 
the  death  of  the  party  on  whom  the  inquest  is  held,  are  matter  of  public 
notoriety. 

1029.  But  the  medical  inquiry  does  not  go  to  ascertain  bow  the  death  has 
occurred,  but  into  the  cause  of  the  death  ? — The  Act  of  Parliament  allows  the 
coroner  and  the  coroner's  jury  to  send  for  a  medical  man  when  the  person  has  been 
attended  by  a  medical  man;  to  send  for  the  medical  attendant,  in  point  of  fact; 
in  London  there  is  a  greater  facility  for  procuring  medical  attendance  than  there  is 
in  the  country. 

1030.  Do  yoQ  not  consider  that  the  sending  for  a  medical  attendant  to  ticcount 
for  the  death  is  improper,  inasmuch  as  the  want  of  proper  medical  attendance 
might  have  been  the  cause  of  that  death  ?—  I  certainly  think  so ;  I  think  Mr. 
Baker  has  not  exercised  a  proper  discretion  in  allowing  so  large  a  sum  for  medical 
attendance ;  I  think  that  in  very  many  cases  medical  witnesses  have  been  sum- 
moned by  Mr.  Baker,  when  there  was  no  necessity  whatever  for  their  evidence. 

1031.  Have  the  magistrates  made  any  complaint  to  Mr.  Baker  on  that  score? — 
Yes,  they  have ;  perhaps  the  Committee  will  permit  me  to  refer  to  a  small  portion 
of  the  report,  which  shows  that  the  attention  of  the  committee  was  drawn  to  the 
circumstance ;  that  the  economy  which  had  been  exercised  by  Mr.  Wakley  was 
praised,  and  the  want  of  economy  of  Mr.  Baker  was  reflected  upon ;  it  says  this, 
*^  The  committee  feel  bound  to  state  that  they  can  discover  no  cause  for  so  large 
an  excess  as  one-third  in  the  expense  allowed  by  Mr.  Baker  beyond  that  allowed 
by  Mr.  Wakley ;  and  to  express  their  opinion,  a  considerable  reduction  may  be 
made  for  the  future  by  that  gentleman  (that  is  Mr.  Baker^,  without  detriment  to 
the  due  exercise  of  his  office,  and  with  advantage  to  the  rate-payers.'* 

1032.  You  have  stated  many  of  Mr.  Baker's  inquests  are  held  in  hospitals? — 
Yes. 

1033.  Is  there  any  charge  made  for  medical  attendance  at  hospitals? — ^That  is 
a  point  of  practice  which  I  am  not  able  to  answer. 

1034.  Is  it  not  an  understood  fact,  that  the  surgeons  of  hospitals  do  give  their 
evidence  on  those  occasions  without  any  fee?— I  presume  that  is  so. 

1035.  And  therefore  the  circumstance  of  so  many  more  inquests  taking  place 
in  hospitals  in  Mr.  Baker's  district  than  in  Mr.  Wakley's  is  another  additional  proof 
of  the  very  great  increase  of  charge  which  occurs  in  that  department  in  Mr. 
Baker's  district? — Yes;  that  ought  rather  to  have  the  effect  of  reducing  his 
expenses,  certainly.  Permit  me  to  state,  that  I  think  very  great  economy  has 
been  exercised  by  Mr.  Wakley  in  the  allowance  to  witnesses,  and  very  proper 
economy. 

1036.  ChairmanS\  Do  you  not  think  that  medical  knowledge  in  a  coroner  may 
perhaps  enable  him  to  determine  much  more  easily  whether  medical  witnesses 
ought  to  be  called  in  or  not  ? — Of  course  it  is  desirable  that  every  presiding  officer 
should  have  as  much  information  as  possible ;  I  am  of  opinion  that  a  coroner's 
inquest  ought  to  be  confined  as  strictly  as  possible  to  being  a  judicial  inquiry, 
and  not  a  medical  investigation.  I  think  it  is  of  much  more  importance  we  should 
have  a  legal  officer  to  preside  over  a  judicial  inquiry  than  a  medical  one ;  it  is 
always  in  the  power  of  a  leQ;al  officer  to  call  for  medical  assistance ;  and  as  in 
many  cases  the  coroner's  inquest  has  the  effect  of  putting  people  on  their  trial 
for  their  lives,  it  is  of  great  importance  that  that  inquiry  should  be  conducted  with 
as  great  a  regard  to  legal  precision  as  possible;  and  I  think,  upon  the  uhole,  that 
it  is  preferable  to  have  a  legal  officer  than  a  medical  officer,  cceteris  paribus. 

1037.  My  question  did  not  go  into  the  general  question  in  any  point,  but 
merely  referred  to  a  particular  point,  of  the  advantage  a  coroner  would  derive  from 
medical  knowledge?— Certainly ;  but  a  legal  officer  can  very  easily  obtain 
sufficient  medical  information  to  lead  the  inquiry  to  its  proper  result. 

1038.  Mr.  IFakley.]  Do  you  not  think  it  of  importance,  the  officer  who  pre- 
sides in  the  court  should  understand  the  testimony  when  he  hears  it  ? — Of  course. 

1039.  ^^  ^^  ^^^  ^^^  medical  knowledge,  how  can  he  understand  medical  testi- 
mony?— The  same  objection  will  apply  to  the  jury  ;  if  it  is  necessary  to  have  a 
ihedical  judge,  you  must  have  a  medical  jury. 

1040.  That 
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1 040.  That  objection  may  also  apply  to  the  jury ;  but  is  not  the  evil  greatly  Peter  Launkf  Esq. 
aggravated  if  the  whole  court,  consisting  of  judge  and  jury,  are  ignorant  on  the  ■ 
points  of  evidence,  as  regards  medical  testimony? — Clearly ;  no  doubt  about  that.       ^  J""«  *^4o^ 

1041.  Mr.  Williants.]  The  object  of  a  coroner's  inquest  being  exclusively  for 
the  purpose  of  ascertaining  the  cause  of  death,  is  not  a  medical  man  the  fittest 
person  to  form  a  correct  judgment? — No;  I  apprehend  that  is  not  the  object  of  a 
coroner's  inquest;  the  object  of  a  coroner's  inquest  is  to  inquire  whether  the 
deceased  came  to  his  death  by  fair  or  by  unfair  means. 

1042.  That  is  the  cause  of  death? — ^That  is  a  judicial  inquiry. 

1043.  That  is  the  cause  of  his  death — fair  or  unfair  noeans;  that  is  the  cause 
of  death  they  inquire  into? — ^That  is  not  a  medical  investigation. 

1044.  Mr.  fFakky.]  Are  not  the  jury  sworn  to  ascertain  by  what  means  the 
party  came  to  his  death  ? — ^Certainly. 

1045.  And  does  not  that  inquiry  very  often  involve  medical  treatment? — No 
doubt. 

1046.  Mr.  Williams Ji  Does  it  often  involve  a  question  of  law;  the  cause  of 
death  ? — Yes,  the  reception  or  rejection  of  evidence. 

1047.  But  does  the  cause  of  death,  I  inquire,  involve  a  question  of  law? — Yes, 
evidence  as  to  cause  of  death. 

]  048.  But  does  the  cause  of  death  itself  ? — Yes,  I  apprehend  it  does. 

1049.  Chairman.']  The  law  recognizes  the  coroner  as  a  judicial  officer? 
— Clearly;  the  coroner  is  in  the  place  of  the  sheriff,  when  the  sheriff  is  an 
interested  parly  ;  it  only  happened  very  lately,  the  coroner  of  the  western  division 
presided  over  two  special  juries. 

1050.  Is  it  not  of  consequence  he  should  have  a  knowledge  of  the  mode  of 
taking  evidence  and  of  the  rules  of  evidence  ? — It  is  essential,  in  ray  opinion,  that 
the  coroner  should  be  conversant  with  the  rules  of  evidence  and  the  mode  of 
conducting  a  judicial  inquiry. 

1051.  Mr.  WilUams.]  Is  there  any  difficulty  in  an  intelligent  medical  prac- 
titioner acquiring  a  sufficient  knowledge  of  those  rules  to  enable  him  to  hold  an 
inquest  legally  ? — ^The  difficulty  will  be  in  exact  proportion  to  his  talent ;  if  he  is 
a  clever  man,  he  may  acquire  thai  with  great  facility  ;  if  he  is  not,  it  cannot  be 
looked  for. 

1052.  Do  you  not  consider  it  would  be  a  great  advantage  in  discharge  of  duties 
connected  wiUi  the  coroner's  office,  if  you  could  find  a  coroner  who  combined  in 
his  own  person  legal  and  medical  knowledge? — It  is  very  desirable ;  anybody 
who  has  to  conduct  an  investigation  either  of  a  legal  or  medical  character,  or 
where  they  are  combined,  should  be  a  person  possessing  as  much  talent  as 
possible ;  we  have  now  a  distinct  branch  of  legal  education,  medical  jurisprudence^ 

1053.  Mr.  IVakley.^  I  wish  to  return  for  one  moment  to  the  question  of  the 
constables ;  you  say  you  consider  that  they  are  now  paid  for  the  performance  of 
their  duties,  and  adequately  paid  out  of  the  poor-rale? — Yes,  I  think  so;  X 
presume  so  from  their  holding  their  situations. 

1054.  Do  you  consider  that  sufficient  payment  extends  to  the  duties  which 
they  perform  at  coroners'  inquests? — I  conclude  that  they  consider  the  salary 
which  they  receive  to  be  a  sufficient  remuneration  for  the  whole  of  their  time 
which  they  devote  to  the  parish. 

1055.  Do  you  consider  that  they  are  or  that  they  are  not  paid  for  the  duties 
which  they  perform  at  coroners'  inquests  ? — 1  think  the  salary  ought  to  include 
tlie  duties  which  they  perform  at  coroners'  inquests. 

1056.  Have  you  attended  to  the  preamble  of  the  Act  of  Victoria,  cap.  68? 
— I  know  the  effect  of  it ;  I  do  not  recollect  the  words. 

1057.  Would  you  be  kind  enough  to  read  the  words? — "  Whereas  the  holding 
of  coron^  inquests  on  dead  bodies  is  attended  with  divers  necessary  expenses ; 
for  the  payment  whereof  no  certain  provision  is  made  by  law,  and  such  expenses 
have  been  usually  charged  without  any  lawful  authority  for  that  purpose  out  of 
the  monies  levied  for  the  relief  of  the  poor,  and  it  is  expedient  to  make  adequate 
legal  provision  for  the  payment  of  such  expenses ;  be  it  enacted,"  and  so  forth. 

1058.  Is  not  that  clearly  providing  that  the  expense  shall  be  paid  out  of  the 
county-rate  ? — Certainly  ;  I  do  not  dispute  that. 

1059.  ^^^^  ^^^  directs  that  the  magistrates  shall  meet  in  session,  and 
prepare  a  schedule  of  the  fees  which  shall  be  paid  out  of  the  county-rates 
connected  with  the  holding  of  the  inquests  ? — It  does ;  that  is  the  object  of  the 
Act. 

549.  1 4  1060.  The 
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FettT  Laurie,  Enq.      1060.  The  Act  having  provided  that  the  expenses  shall  be  paid  in  that  way,  are 

■■  the  constables  now  paid  according  to  the  provisions  of  that  Act? — This  is  the 

96  June  1840.      general  Act  for  the  whole  of  England,  and  the  general  practice  is,  that  constables 

are  not  paid  ;  it  is  a  duty  cast  on  the  inhabitants  of  each  parish  to  discharge  his 

duty  of  watch  and  ward  ;  in  the  metropolitan  district,  that  duty  is  so  onerous,  that 

it  would  be  found  quite  impossible  to  carry  the  duty  on  at  all  by  means  of  the 

inhabitants  in  the  metropolitan  parishes,  therefore  they  have  had  certain  salaried 

officers  appointed  under  the  local  Acts  of  Parliament,  with  power  to  the  vestries, 

or  to  the  parochial  governing  body,  to  pay  those  officers  such  a'salary  as  they  think 

a  sufficient  remuneration ;  and  it  is  only  with  reference  to  such  officers  that  the 

resolution  of  the  committee  of  magistrates  has  any  reference. 

io6i.  They  are  paid? — Yes. 

1062.  If  they  are  paid  out  of  the  poor-rate>  is  that  illegal  ? — It  is. 

1 063.  Does  the  Act  of  Victoria  expressly  provide  that  they  shall  be  paid  out  of 
the  county-rate  ? — It  does. 

1064.  Has  not  the  schedule  which  you  have  issued  prevented  the  coroners  from 
continuing  those  payments  ?— Not  to  constables  generally,  but  only  to  that  par- 
ticular class  of  constables  who  receive^  in  the  opinion  of  the  committee  who  made 
that  schedule,  a  sufficient  remuneration  for  tlie  whole  of  their  time ;  we  consider 
that  if  officers,  receiving  regular  salaries,  are  also  to  receive  these  fees,  the 
parishioners  would  be  paying  twice  over  for  the  duties  to  which  they  have  a 
right. 

1065.  But,  inasmuch  as  the  Act  of  Victoria  has  declared  that  they  shall  be  paid 
out  of  the  county -rate,  and  that  it  is  illegal  to  pay  them  out  of  the  poor-rate,  is 
not  any  other  payment  than  from  the  county-rate  illegal  ? — Certainly  ;  and  I  do 
not  propose  to  pay  them  out  of  the  poor-rate  ;  I  do  not  propose  to  pay  them  at 
all ;  I  do  not  propose  to  increase  the  remuneration  tliey  already  receive  for  the 
whole  of  their  time. 

1066.  Chav*man.'\  The  allowance  to  jurors  has  been  discontinued  in  the 
county  of  Middlesex? — There  never  was  any  allowance  to  jurors,  I  believe;  but, 
at  all  events,  if  there  was,  there  never  was  any  legal  allowance. 

1067.  It  has  been  stated,  over  and  over  again,  in  the  evidence  taken  before 
the  Committee,  that  there  was  such  an  allowance ;  and  it  appears  from  the  returns 
of  the  coroners,  laid  before  the  Committee,  that  such  a  practice  exists  in  a  great 
many  counties  of  England  r — I  can  only  speak  of  the  county  of  Middlesex,  and  I 
was  not  aware  that  it  was  the  practice  to  make  any  allowance  to  jurors ;  with 
regard  to  constables,  though  there  is  not  a  regular  mode  of  remuneration,  there  is 
a  piece  of  patronage  which  they  have,  which,  I  dare  say,  is  not  an  unprofitable 
one ;  it  is  the  practice  of  the  constable  to  fix  the  public-house  at  which  the  inquest 
is  to  be  held ;  it  must  be  quite  evident,  when  it  is  an  inquest  exciting  public 
interest,  that  that  will  be  a  very  productive  thing  to  that  public-house ;  and,  at  all 
events,  there  is  some  outlay,  and  that,  I  know,  is  considered  to  be  a  source  of  profit 
to  the  summoning  officer. 

1068.  Mr.  Wakky.']  Do  you  believe  there  would  be  any  great  objection,  on  the 
part  of  the  magistrates,  to  return  to  the  first  schedule  of  fees  which  they  adopted  ? 
*r— I  should  resist  any  return  to  the  system  of  allowing  a  fee  to  a  parochial  officer 
who  already  receives  a  fixed  salary. 

1069.  \  on  would  object  to  carry  out  the  principle  of  the  Act  of  Victoria  ?-<— I 
do  not  admit  it  at  all  interferes  with  the  principle  of  the  other  Act. 

1 070.  Does  not  this  Act  expressly  provide  that  the  payment  of  the  expense  for 
holding  inquests  shall  be  made  out  of  the  county-rate  ? — Yes,  but  it  is  matter  of 
public  notoriety  that  that  was  for  the  purpose  of  remunerating  officers  and  parties 
who  had  no  other  source  of  remuneration. 

1071.  Are  you  aware  that  many  of  the  beadles  were  in  the  receipt  of  distinct 
payments  from  the  parishes  before  the  Poor  Law  Commissioners  issued  their  cir- 
cular ? — I  have  heard  that  they  were,  but  1  am  not  aware  of  it. 

1072.  Do  you  consider  it  is  just  that  the  payments  should  be  taken  away,  and 
that  nothing  should  be  allowed  in  their  stead?— Yes,  in  cases  where  the  payment 
has  been  from  the  first  an  irregular  payment ;  there  is  no  doubt,  individually,  it  is 
a  case  of  hardship,  but,  in  point  of  general  principle,  we  have  to  look  to  the  rate^ 
payers. 

1073.  Then  the  Committee  are  to  understand,  although  it  is  expressly  provided 
by  the  Act  of  Victoria,  that  the  expense  should  be  discharged  out  of  the  county-^ 
rate,  that  you  would  still  require  that  the  constable  should  be  paid  from  another 

source  ? — 
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source? — The  constable  who  has  already  a  permanent  salary,  a  fixed  amount  of  Peter  Laurie,  Eiq. 
salary.  ' 

1074.  Suppose  his  salary  amounts  to  only  a  guinea  week,  or  to  only   los.      26  June  1840. 
a  week,  although  the  salary  may  be  sufficient  for  the  discharge  of  his  other  duties, 

yet  would  be  altogether  insufficient  when  extended  to  coroners'  inquests ;  would  you 
still  withhold  from  him  any  payment,  notwithstanding  the  provision  of  the  Act  of 
Victoria  ? — Every  man  has  the  best  estimate  of  the  value  of  his  own  time ;  these 
beadles  have  agreed  10  give  up  their  time,  the  whole  of  their  time,  the  whole  of 
their  services,  from  morning  to  night,  for  a  fixed  salary,  to  the  parish ;  surely  it  is 
but  justice  that  the  parish  should  have  the  opportunity  of  employing  that  time 
which  they  have  purchased. 

1075.  But  you  have  provided,  that  if  there  be  a  salaried  officer  in  the  parish 
that  the  constable  receiving  no  salary  shall  not  be  paid  ? — Yes. 

1076.  Do  you  believe  that  to  be  in  conformity  with  the  provisions  of  the  Act  of 
Victoria? — Yes,  I  do ;  I  do  not  think  that  it  is  inconsistent  at  all  with  the  Act; 
that,  as  I  have  already  stated,  was  for  the  purpose  of  preventing  collusion  between 
the  officers  receiving  a  fixed  salary  and  other  constables  receiving  none,  for  the 
purpose  of  preventing  the  first  order  of  the  magistrates  being  evaded. 

1077.  Suppose  the  beadle  is  not  a  constable  ? — In  that  case  the  provision  does 
not  apply. 

1078.  In  that  case  the  coroner,  you  believe,  could  legally  pay  unsalaried  consta- 
bles ?— There  is  no  salaried  constable  then. 

1079.  B^^  ^^  unsalaried  constable? — There  is  no  salaried  officer  in  that  case  ; 
if  the  salaried  officer  be  not  a  constable,  the  regulation  does  not  apply. 

1 080.  Then  it  is  to  be  regretted  the  magistrates  have  not  been  more  clear  in  the 
manner  in  which  they  have  printed  their  regulations,  because  the  words  are  these  : 
*'  That  the  allowances  are  not  to  be  made  to  domestic  servants  nor  to  constables  in 
the  metropolitan  police  force,  nor  to  parochial  constables  or  officers  receiving 
regular  salaries  or  wages  ;"  then  the  beadle  being  a  salaried  officer  in  the  receipt  of 
regular  wages,  how  can  the  coroner,  under  this  provision,  legally  pay  the  unsalaried 
constable  in  such  a  parish  ? — He  cannot  direct  his  warrant  to  a  parochial 
oflicer  not  being  a  constable ;  he  must  send  it  either  to  the  headborough  or 
constable ;  a  beadle  not  being  a  constable  would  not  be  competent  to  execute 
the  warrant. 

1081.  Are  you  aware  that  there  is  one  parish  (St.  Andrew's,  for  example),  a 
salaried  constable  sworn  in  to  keep  the  peace  in  the  workhouse,  and  the  workhouse 
alone  ? — ^That  cannot  be. 

1082.  It  is  under  the  Police  Act;  and  that  constable  or  beadle  refused  to  serve 
the  coroner's  warrant,  because  he  was  not  paid  ? — ^There  is  a  dilemma  in  that,  in 
this  respect ;  you  say  that  he  is  a  constable  only  for  the  workhouse ;  if  that  is  so, 
he  could  not  execute  the  warrant  out  of  the  workhouse,  because  he  is  no  constable 
out  of  it, 

1083.  Then  the  Committee  are  to  understand  that,  in  your  opinion,  the  pay- 
ments may  be  legally  made  to  constables  when  the  beadles  are  in  receipt  of  salaries, 
they  not  being  constables  ? — Oh,  clearly  they  must;  the  regulation  cannot  apply 
to  such  a  case. 

1084.  Chairman.]  The  warrant  of  the  coroner  is  issued  to  the  beadle  as  con- 
stable ? — Yes  ;  he  would  have  no  power  as  beadle  to  execute  the  warrant. 

1085.  Then,  when  you  stated  the  coroner's  warrant  was  never  sent  to  a  beadle, 
you  meant  to  say  it  was  not  sent  to  the  beadle  as  beadle  ? — Yes,  it  was  always  sent 
to  the  beadle  as  constable. 

1 086.  But,  in  fact,  that  warrant  is  sent  to  the  beadle,  and  the  beadle  summonses 
the  jury  and  attends  the  inquests  ? — Yes,  that  is  the  practice. 

1087.  But  his  office  of  beadle  is  completely  merged  during  the  whole  of  that 
process  ?  —Yes,  in  the  office  of  constable. 
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Martis,  30*  die  Juniiy  1840. 


MEMBERS    PRESENT 


Lord  Eliot. 

Sir  Georce  Strickland. 

Colonel  Wood. 


Mr.  Wakley. 
Mr.  Gaily  Knight 
Mr.  Williams. 


LORD  TEIGNMOUTH  in  the  Chair. 


Mr.  Thomas  Bell  again  called  in ;  and  Examined. 

Mr.  TJumas  SeU.       1  o88.  Mr.  fVakleyJ]  FROM  the  time  that  you  were  clerk  to  Mr.  Stirling  in  1 823 

— — —      to  the  passing  of  the  Act  of  Victoria  in  1837,  out  of  what  fund  were  the  expenses 

30  June  1840.     of  holding  inquests  paid  ? — Out  of  the  poor-rates  by  the  several  parishes,  as  far  as 

regards  the  expenses  of  the  inquest ;  the  coroners  fees  for  taking  inquests  were 

paid  as  usual  out  of  the  county-rata 

1089.  Can  you  enumerate  the  items  of  charge  in  those  expenses? — Yes;  at 
the  parish  of  Ealing  there  was  an  allowance  of  5^.  to  the  constable,  i2s.  to  the 
jury  ;  at  Islington  the  beadle  had  4^.,  the  jury  8^.  ;  at  Hampstead  the  constable 
had  2s.y  the  jury  lo*.  Those  were  allowances  made  by  the  parishes  from  time 
immemorial. 

1090.  Mr.  G.  Knight.]  In  what  years  ? — This  was  in  1837.  I  collected  these 
points  preparatory  to  the  forming  of  the  schedule  under  the  Act  of  Victoria.  At 
Kensington  there  was  allowed  for  the  use  of  a  room  10^.,  that  money  being  gene- 
rally spent  in  refreshments  for  the  jury ;  at  Fulham  the  constable  had  10^.  dd.^  the 
jury  8^. ;  at  Hammersmith  the  beadle  had  7  s.  8^.,  the  jury  4^.;  at  Scaines  the 
constable  had  6s.  Sd.y  and  the  jury  13^.  4^. ;  at  Uxbridge  the  constable  had  8^., 
and  the  jury  1 2^. ;  at  Hillingdon  the  constable  had  6s.  8^.,  attending  the  court,  41.^ 
and  the  jury  were  allowed  15^. ;  at  Harefield  the  constable  had  for  his  journey 
15^.,  for  summoning  the  jury  7^.,  and  the  jury  were  allowed  20^. 

1091.  Mr.  Wakley. 1  The  allowances  of  the  diflferent  parishes  varied? — Yes. 

1092.  But  did  the  sJlowances,  such  as  they  were,  give  satisfaction  to  the  parties 
who  received  them?—  I  should  say  universally ;  I  never  heard  of  any  objection. 

1093.  Did  you  experience  any  difficulty  in  the  court  with  respect  to  payment 
until  the  circular  of  the  Poor  Law  Commissioners  was  issued  in  March  1 837  ? — 
None  at  all. 

1094.  Did  the  constables  sometimes  gain  by  the  allowances  which  were  made 
to  juries  ? — I  have  no  doubt  they  did,  and  1  have  seen  instances  of  it ;  I  have  seen 
them  receive  the  money  allowed  to  the  jury. 

1095.  You  have  seen  the  allowances  made  to  the  jury  banded  over  to  the 
constable  ? — ^Yes  ;  I  am  only  speaking  of  a  few  instances ;  I  was  not  always 
present. 

1 096.  The  payments  you  have  now  described  as  having  been  made  by  the 
parishes,  were  discontinued  by  the  overseers  in  consequence  of  an  order  which  was 
issued  by  the  Poor  Law  Commissioners  ?  — They  were. 

1097.  Was  any  Act  of  Parliament  passed  to  relieve  coroners  from  the  difr 
culties  which  they  experienced  in  consequence  of  the  withholding  of  those  pay- 
ments?—Yes,  the  1  Vict,  c.  68,  entitled,  *' An  Act  to  provide  for  the  Payment  of 
Expenses  of  holding  Coroners'  Inquests." 

1098.  When  did  that  Act  come  into  operation? — It  received  the  royal  assent 
the  15th  of  July  1837. 

1099.  Were  the  justices  of  the  peace  in  all  the  counties  of  England  directed 
in  that  Act  to  meet  in  quarter  sessions  and  make  a  schedule  of  the  fees  and 
allowances  which  should  be  made  on  the  holdf^  of  inquests  in  the  several 
counties  ? — It  is  so  enacted. 

1100.  Do  you  know  when  the  justices  of  the  peace  for  the  county  of  Mid- 
dlesex met  for  the  purpose  of  preparing  a  schedule  for  that  county  ? — It  was 
either  in  the  latter  part  of  July  or  in  the  month  of  August ;  I  cannot  at  this 
moment  recollect  which  ;  in  the  year  1837. 

1101.  Was 
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1101.  Was  that  immediately  after  the  Act  received  the  royal  assent? — Yes;  Mr. Thomas' BelL 
that  passed  in  July,  and  I  think  this  was  in  the  month  of  August.  ' 

1102.  Do  you  know  whether  the  magistrates  before  preparing  the  schedule      30  June  1840. 
consulted  with  Mr.  Stirling  and  the  other  coroners  ? — ^They  did,  with  Mr.  Bak^, 

his  coadjutor. 

1 1 03.  And  the  coroner  of  the  Duchy  of  Lancaster  ? — Yes,  Mr.  Higgs. 

1 1 04.  And  the  coroner  of  Westminster  ? — Yes. 

1105.  Were  they  all  consulted  ? — Yes. 

1106.  Were  you  also  consulted  by  the  justices  on  that  occasion? — I  was. 

1107.  Did  you  assist  the  justi(%«  in  preparing  the  schedule  ? — I  did,  in  com- 
mittee. 

1108.  Can  you  state  the  considerations  which  governed  your  decision  in  pro- 
posing a  payment  to  the  constables  and  other  parties  ? — The  schedule  was  drawn 
up,  chiefly  taking  the  precedent  of  payments  of  the  several  parishes  that  had 
originally  been  made,  and  drawing  as  fair  a  line  as  we  could,  that  they  should  be 
properly  and  sufficiently  remunerated. 

1109.  Was  any  distinction  made  in  that  schedule  between  the  constable  who 
received  no  salary  in  the  parishes,  and  the  constable  who  happened  to  receive  a 
salary  as  beadle  of  the  parishes  ? — No* 

1110.  Did  the  constable  or  any  parties  complain  of  the  allowances  which  were 
made  to  them  in  that  schedule  ? — None ;  I  never  heard  of  any  complaint. 

1111.  How  long  was  that  schedule  acted  upon? — I  think  up  to  October  last; 
I  am  not  quite  certain ;  I  know  it  was  up  to  the  autumn  of  last  year. 

1112.  Were  the  payments  made  according  to  it  until  the  death  of  Mr.  Stirling  ? 
— Yes,  they  were. 

1113.  Has  the  schedule  been  altered  since  the  last  election  of  coroner  for  the 
county  of  Middlesex  ? — It  has  been  aka'ed,  so  far  as  regards  the  payment  to  the 
constable. 

1 1 14.  How  much  was  the  constable  allowed  in  the  first  schedule  for  summoning 
the  jury,  giving  information  to  the  coroner,  hiring  the  room  to  hold  the  inquest  in, 
and  attending  the  inquest? — Seven  shillings  and  sixpence  for  the  first  day ;  but  if 
there  should  be  an  adjournment  of  the  first  day's  meeting,  he  would  be  allowed 
3^.  6d.  only. 

11 15.  Was  that  sum  of  7^.  6d.  allowed  to  every  constable,  whether  he  hap- 
pened to  be  a  salaried  beadle  or  not  ? — It  was. 

1116.  What  is  allowed  to  the  constable,  being  a  salaried  beadl^  now  under  the 
new  schedule  ? — ^Nothing  is  allowed  to  him  now. 

1117.  He  has  no  payment  whatever,  neither  for  giving  information,  summoning 
the  jury,  or  attending  the  inquest  ? — ^The  payment  is  withdrawn  by  what  is  called 
an  amended  schedule,  made  by  the  magistrates  in  the  autumn  of  last  year. 

1118.  Since  that  alteration  in  the  schedule  has  been  made,  have  the  payments 
been  entirely  withheld  from  the  constables  and  beadles  in  the  great  parishes  of 
St.  Marylebone,  St.  Pancras,  Islington,  Olerkenwell,  Paddington,  St.  Giles  in  the 
Fields,  and  St.  George,  Bloomsbury? — Entirely. 

1119.  Since  that  schedule  has  been  altered,  has  a  single  constable  been  paid  on 
any  occasion  in  the  parish  of  St  Marylebone  ? — Not  one. 

1120.  I  wish  you  to  be  particular  in  answering  that  question,  because  it  has 
been  stated  before  this  Committee  that  the  constables  of  that  parish  have  been  paid 
since  the  alteration  has  been  made? — Within  this  week  I  have  very  carefully 
examined  the  books,  and,  from  memory  as  well,  I  am  quite  confident  that  not  one 
person  has  so  acted  or  officiated,  except  the  usual  officer,  that  is  the  beadle  or 
constable  of  the  parish ;  and  they  have  not,  in  any  one  instance,  been  paid  from 
the  time  of  the  amendment  of  the  schedule  ;  that  I  can  undertake  to  answer  for. 

1121-2.  Do  the  parishes  which  have  been  enumerated  contain  the  great  bulk  of 
the  population  in  the  western  division  of  the  county  ? — They  do. 

1 1 23.  Is  any  payment  made  to  constables  in  the  parish  of  St.  Andrew,  Hol- 
born  ? — The  payment  was  discontinued  to  the  beadle  of  St.  Andrew,  Holborn, 
according  to  that  amended  schedule,  and  he  declined,  in  consequence  of  the  pay- 
ment being  withheld,  performing  the  duty  any  longer,  and  upon  his  declining  to 
act,  the  parish  constable  sworn  in  at  the  court-leet  has  taken  the  duty  upon 
himself,  and  the  number  of  instances  in  that  parish  only  amount  to  three. 
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Mr.  Thomas  BtH        1 1 24.  Does  he  complain  of  the  performance  of  the  duty,  although  he  is  paid  ? 
■  — The  person  who  has  attended  to  the  two  last  cases  has  made  no  complaint ;  but 

ao  June  1840.      I  understand  the  person  who  took  the  first  case,  Edward  Frewin,  made  a  complamt» 
and  objected  to  continuing  the  duty. 

1 1 25.  Do  you  believe,  if  a  return  were  made  to  the  payments  under  the  first 
schedule,  that  the  arrangement  would  be  satisfactory  to  the  constables? — I  think 
perfectly  so. 

1126.  Do  you  find  that  the  withholding  the  payments  from  the  constables  has 
had  any  effect  upon  their  conduct  at  inquests  ? — I  fancy  I  observe  a  great  alteration 
in  their  manners ;  they  seem  to  perform  it  with  reluctance,  and  apparently  with 
great  unwillingness ;  certainly  not  with  the  same  willingness  that  they  formerly 
did. 

1 1 27.  Chairman.]  Do  you  think  that  they  have  neglected  their  duty  ? — I  cannot 
go  so  far  as  to  say  that ;  they  certainly  do  not  perform  it  with  that  spirit  and 
attention  which  they  formerly  did. 

1128.  Colonel  Wood.']  Was  any  representation  made  to  the  magistrates  to  that 
effect  ? — No ;  the  beadles  themselves  have  made  a  remonstrance  to  the  magis- 
trates. 

1 1 29.  Has  any  representation,  on  behalf  of  the  coroners,  been  made  to  the 
magbcrates  of  this  inconvenience  ? — Oh,  no ;  at  least  I  only  speak  of  the  coroner 
of  the  western  division. 

1 130.  Chairman.]  Has  the  regulation  of  the  magistrates  been  in  no  case  evaded 
in  Mr.  Wakley*s  district  ? — Not  in  any  instance ;  I  think  I  can  explain  that  point : 
on  the  payment  being  withheld  from  the  constable  in  the  parish  of  St  Pancras, 
there  were  only  two  inquests  held  in  which  the  parish  constable  did  the  duty,  and 
was  paid  ;  the  beadle,  as  before,  undertook  afterwards  to  do  the  duty  without  pay ; 
there  was  no  evasion ;  when  the  beadle  was  not  paid,  the  parish  constable  applied 
for  the  warrant.  There  never  was  any  one  case  of  the  kind  in  St  Marylebone. 
In  St.  Giles-in-the-Fields  there  were  eight  inquests,  in  which  the  parish  constable 
made  the  application  for  the  warrant,  and  received  payment,  instead  of  the  beadle. 
In  Paddington  there  was  one  case  only. 

1131.  The  constable  receiving  a  salary  ? — Yes ;  the  constable  receiving  a  salary 
chose  to  do  the  duty  without  being  paid ;  and  of  course  the  parish  const^le  is  not 
employed.  In  Chelsea,  the  beaales  there  declined  to  act  without  being  paid ; 
in  consequence  there  have  been  20  inquests  taken,  in  which  the  parish  constable 
has  acted,  and  has  been  paid  for  his  attendance.  At  Hornsey  four.  Those  are 
all  the  cases  which  have  happened  from  the  23d  of  December  1 839  up  to  the 
present  time,  making  altogether  38  cases. 

1132.  Mr.  fFilUams.]  In  the  payment  of  constables,  do  you  adhere  strictly  to 
the  terms  of  the  schedule  issued  by  the  magistrates  ? — With  the  greatest  care  and 
strictness. 

1 133.  And  that  enjoins  that  no  fee  shall  be  given  to  a  salaried  constable  ? — Yes. 

1134.  Are  you  aware  whether  the  sthedule,  in  the  same  respect,  is  strictly 
adhered  to  in  the  eastern  district,  which  is  Mr.  Baker's  ? — I  think  it  has  not ;  I 
know  it  has  not  at  all  times  been  done. 

1135.  Have  you  heard  any  complaints  by  the  constables  or  beadles  in 
Mr.  Waklev's  district,  that  payments  are  made  in  the  eastern  district  which  are 
refused  in  Mr.  Wakley's  district  to  those  persons  ? — I  do  not  recollect  any  such 
complaint* 

1136.  Colonel  Wood.]  Now  your  practice  is,  if  the  beadle  receives  no  salary,  to 
pay  him  his  fees  just  as  before  ? — ^Yes. 

1137.  Mr.  Wakley.]  Is  there  such  a  thing  as  an  unsalaried  beadle  in  the 
metropolis  ? — Certainly  not. 


Thomas  Waklty^ 
Esq.,  M.p. 


Thomas  Wakky,  Esq.,  a  Member  of  the  Committee,  Examined. 

1138.  Chairman.]  YOU  are  one  of  the  coroners  of  Middlesex  ?— I  am. 

1139.  How  long  have  you  held  that  situation? — Since  the  25th  February  1839. 

1140.  What  are  the  boundaries  of  your  district? — My  district  extends  from 
Holborn  through  to  the  parish  of  St.  Giles,  along  the  north  of  Oxford-street ;  then 
it  passes  across  to  Kensington,  includes  Chelsea,  and  runs  on  by  the  Thames  to 
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below  Staines,  and  then  northward  to  within  a  mile  of  Rickmansworth,  and  from     Thonms  JVakley, 
thence  to  Potter's  Bar,  bordering  on  Hertfordshire.  Esq.,  m.  p. 

1141.  Mr.  fVilliams.']  When  you  entered  on  the  dutieis  of  your  office,  did  you  ' 
engage  a  gentleman  who  had  been  in  the  service  of  your  predecessor? — I  did;      3° June  1840. 
I  engaged  him  as  clerk ;  his  name  is  Bell,  and  he  has  been  examined  before  this 
Committee. 

1142.  How  many  years  had  he  been  in  the  service  of  your  predecessor,  Mr. 
^Stirling?— Fifteen  years. 

1143.  Did  you  give  him  instructions  to  act  for  you  in  all  respects  precisely  as 
he  had  done  while  in  the  service  of  Mr.  Stirling,  in  the  issuing  or  withholding  of 
warrants,  and  to  make  out  the  coroner's  accounts  precisely  as  he  used  to  make 
out  Mr.  Stirling's  accounts  ? — I  did ;  those  instructions  were  given  to  him  most 
fully  and  positively. 

1 144.  Shortly  after  you  were  elected  to  the  office  of  coroner,  I  think  you  held 
an  inquest  at  Hayes? — I  did ;  that  inquest  was  held  on  the  body  of  a  gentleman 
who  had  unfortunately  been  stubbed  in  the  abdomen  by  a  companion,  and  the  jury 
returned  a  verdict  of  wilful  murder. 

1145.  What  was  the  condition  in  life  of  the  party  against  whom  the  verdict  of 
wilful  murder  was  returned? — He  was  a  gentleman. 

1 146.  Had  he  been  taken  up,  and  was  he  at  the  time  in  the  custody  of  the 
magistrates? — Yes  j  he  was  in  the  custody  of  the  county  magistrates  at  Uxbridge. 

1147.  Did  the  magistrates  pursue  any  course  in  the  case,  subsequent  to  the 
coroner's  jury  returning  a  verdict  of  wilful  murder? — The  inquiry  before  the 
coroner  lasted  two  days,  and  the  jury  consisted  of  the  gentry  of  the  neighbour- 
hood, and  there  were  on  it  a  barrister,  and  one  if  not  two  solicitors:  at  the  con- 
clusion of  the  proceedings,  when  the  verdict  was  returned,  I  having  been  in  the 
office  then  only  about  three  weeks,  was  anxious  that  no  error  should  arise,  and 
directed  Mr.  Bell  to  act  precisely  as  he  had  done  for  Mr.  Stirling  in  all  the  various 
cases  which  had  come  before  him  ;  Mr.  Bell  stated  that  it  had  been  customary  for 
the  magistrates  on  all  previous  occasions  on  seeing  such  a  warrant,  immediately 
to  commit  the  party  to  Newgate  for  trial ;  but  in  the  case  of  which  I  am  now 
speaking,  the  magisti'ates  apparently  paid  no  attention  to  the  verdict  of  the  jury; 
for  they  re-opened  the  case,  and  at  the  conclusion  of  their  proceedings  committed 
tlie  prisoner  to  Newgate  on  the  charge,  not  of  murder,  according  to  the  verdict  of 
the  coroner's  jury,  but  of  manslaughter. 

1148.  When  the  magistrates  committed  the  accused  party  for  manslaughter, 
were  they  aware  that  the  coroner's  jury  had  previously  returned  a  verdict  of  wilful 
murder  against  him  ? — It  was  stated  so  on  the  face  of  the  warrant  for  his  appre- 
hension, which  was  addressed  to  them  by  the  coroner  after  the  jury  had  returned 
their  verdict. 

1149.  What  was  the  expense  of  holding  the  inquest  by  the  coroner? — The 
expenses  paid  by  the  coroner  and  charged  to  the  county  were  as  follows  :  To  the 
constable,  for  summoning  the  jury  and  the  two  days' attendance,  18^. ;  to  T.  Baylis, 
for  the  use  of  a  room  for  holding  the  inquest,  15^. ;  to  Benjamin  Chadwick,  sur- 
geon, for  making  a,  post-mortem  examination  and  attending  at  the  inquest,  2/.  ^s.; 
to  Ralph  Allen  rrogley,  surgeon,  for  attending  at  the  inquest  and  giving  evidence, 
1/.  10^.;  making  a  total  of  6/.  7^. 

1150.  Can  you  state  the  amount  of  the  expenses  incurred  before  the  magis" 
trates  which  was  charged  to  the  county-rate  ? — It  is  in  the  return  which  I  hold  ia 
my  hand,  and  is  as  follows :  "  To  Edward  Bonney,"  a  young  gentleman  who  was 
a  witness  before  the  coroner's  court,  but  who  was  not  paid  any  thing  there, 
"10/.;  to  Benjamin  Chadwick,  2/.  2^.;  to  Charles  Patten,  surgeon,  3/.  3^.; 
to  Ralph  Allen  Frogley,  surgeon,  1/.  11^.  6d.;  to  David  Cooper,  3/.  12^.;  to 
Thomas  Clark,  10^. ;  to  Charles  James  Murray,  constable,  32/.  i6s.6d. ;"  making 
a  total  of  53/.  15^. 

1 151.  Did  any  other  case  occur  shortly  afterwards  in  which  the  authority  of  the 
magistrates  interfered  with  the  office  of  coroner  ? — Yes  ;  in  the  same  district, 
within  a  short  period  afterwards,  a  young  man,  the  son  of  a  small  farmer, 
a  seller  of  fish  at  Harefield,  was  stabbed  in  the  abdomen  by  a  boy  named 
Coker,  and  died  in  consequence  in  a  very  short  tinie ;  on  holding  the  inquest  in 
that  case  the  prisoner  was  present ;  he  had  been  taken  into  custody,  and  was 
brought  before  the  inquest  by  the  constable  of  Uxbridge ;  in  that  case,  also,  the 
jury  returned  a  verdict  of  wilful  murder,  whereupon,  adopting  a  somewhat  diflFe- 
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T/iomas  Walie}/^    rent  practice  from  the  one  I  had  pursued  ia  the  previous  case,  I  immediately 

Esq., M.p.        made  out  a  warrant  for  the  committal  of  the  party  to  Newgate;  the  constable 

1        8j"       stated  that  he  had  been  directed  to  bring  back  the  prisoner  to  Uxbridge,  but  my 

30  une  itt4  •  reply  to  him  was,  that  as  the  party  was  then  in  my  custody,  and  as  a  jury  had 
returned  a  verdict  of  wilful  murder  against  him,  I  did  not  feel  myself  justified  in 
taking  any  other  course  than  that  of  sending  him  immediately  to  Newgate  for 
trial ;  subsequently  the  magistrates  met  at  Uxbridge  to  go  on  with  the  inquiry, 
as  they  had  done  in  the  one  that  occurred  at  Hayes,  and  the  proceeding  of  the 
coroner  in  committing  the  party,  notwithstanding  the  jury  had  returned  a  verdict 
of  wilful  murder,  was  severely  censured ;  and  the  conduct  of  the  constable,  in  not 
bringing  back  the  prisoner,  also  subjected  him  to  a  strong  rebuke. 

1152.  In  that  case,  did  the  magistrates  take  any  proceeding  besides  expressing 
those  opinions  upon  the  conduct  of  the  coroner  and  of  the  constable  ? — Not 
that  I  recollect. 

1153.  By  taking  the  latter  course,  of  sending  the  prisoner  direct  for  trial,  you 
saved  the  county  the  expense  to  which  it  would  have  been  subjected  by  a  second 
inquiry  taking  place  before  the  magistrates,  similar  to  the  one  that  occurred  at 
Hayes  ? — Undoubtedly ;  by  a  reference  to  that  account  it  would  appear  that  in 
Coker's  case  the  saving  amounted  to  53/.  15^. 

1 154.  Did  the  registrar  of  deaths  at  Hendon  make  any  communication  to  you 
respecting  a  death  that  bad  occurred  in  that  parish  ? — He  did,  about  the  latter  end 
of  September  last. 

1155.  What  was  the  nature  of  that  communication? — He  stated  that  he  had 
registered  the  death  of  an  old  man  who  had  fallen  into  a  copper  of  boiling  water, 
and  had  died  in  consequence ;  that  since  he  had  made  the  registry  he  had  been 
informed  that  it  was  a  case  for  an  inquest,  and  he  begged  to  know  from  me  if  such 
were  the  fact ;  I  directed  the  clerk  to  answer  his  letter,  by  stating,  that  without 
doubt,  if  he  had  not  misrepresented  the  circumstances,  it  was  a  case  for  an  inquest, 
and  that  if  the  man  had  died  under  the  circumstances  related,  the  coroner  would 
be  compelled  to  direct  the  disinterment  of  the  body. 

1156.  Had  the  body  been  buried  at  the  time?— No;  the  communication  from 
the  registrar  was  received  by  me,  I  believe,  on  a  Saturday,  and  he  was  answered 
immediately;  at  that  time  I  had  received  no  communication  from  the  regular 
summoning  officer ;  but  on  the  Saturday  night,  or  on  the  Monday  morning,  the 
usual  notice  came  from  the  constable ;  a  warrant  was  issued  for  taking  the  inquest, 
and  I  attended  at  Hendon,  I  believe,  at  two  o'clock  on  the  following  day.  .  When 
I  arrived  at  the  workhouse,  where  the  inquest  was  to  be  held,  I  found  two  of  the 
justices  who  were  ex-officio  guardians  of  the  union  ;  and  I  then  was  very  much 
surprised  at  hearing  that  the  body  of  Thomas  Austin,  who  had  been  scalded  to 
death,  had  been  buried  on  the  previous  afternoon ;  Mr.  Holdgate,  the  surgeon  of 
the  parish,  was  in  attendance,  and  the  jury  having  been  assembled,  Mr.  Holdgate 
was  called  as  a  witness,  and  he  having  stated  on  oath  that  Austin's  death  was 
caused  by  his  having  fallen  into  the  boiling  water,  a  warrant  was  made  out  and 
addressed  to  the  rector  and  churchwardens,  for  the  disinterment  of  the  body,  and 
the  inquiry  was  adjourned  till  the  following  day.  I  again  attended  at  the  hour  named, 
but  found  that  the  body  had  not  been  disinterred  ;  and  the  constable  informed  me 
that  the  rector  would  pay  no  attention  to  the  warrant,  as  he  did  not  consider  it  was 
his  duty  to  comply  with  its  terms ;  stating,  at  the  same  time,  that  the  rector,  the 
Reverend  Mr.  Williams,  would  raise  no  obstacle  to  the  disinterment  of  the  body, 
but  that  he  would  not  direct  that  duty  to  be  performed.  One  of  the  churchwardens 
positively  refused  to  comply  with  the  terms  of  the  warrant,  and  directed  the  sexton 
not  to  assist  in  the  disinterment ;  new  warrants  were  prepared,  and  the  constable 
was  directed  to  serve  them  personally  on  the  rector  and  churchwardens,  and  the 
inquest  was  adjourned  till  the  following  Friday,  at  four  o'clock  ;  when  I  attended 
at  that  time,  still  there  was  no  body  produced  ;  the  warrants  had  not  been  obeyed; 
consequently,  I  was  compelled  to  hire  some  labourers  on  the  spot,  and  cause  the 
body  to  be  taken  up  for  the  view  of  the  jury  ;  I  believe  this  took  place  on  the  2d 
of  October.  Whilst  at  Hendon,  on  the  first  occasion  to  hold  the  inquest  on  Austin, 
the  constable  informed  me  of  the  death  of  a  boy  at  the  Hyde,  near  the  village  of 
Hendon,  named  Henry  Coleman  ;  it  was  stated  that  he  had  run  a  hay-prong  into 
his  foot,  and  that  he  had  died  a  few  days  afterwards  from  locked-jaw ;  the  inquest 
on  that  boy  was  taken  on  the  first  adjournment  day  of  the  inquest  on  Austin. 

1157.  Have  you  any  reason  to  believe  that  the  circumstances  connected  with 
those  two  inquests  were  communicated  to  the  magistrates  ? — The  rector  of  Hen- 
don 


Digitized  by 


Google 


ON  CORONERS  FOR  MIDDLESEX. 


doQ  is  himself  one  of  the  justices  of  the  peace,  and  at  the  next  meeting  of  the 
magistrates  at  quarter  sessions  he  attended  the  court,  and  made  a  strong  complaint 
against  the  coroner  for  his  proceedings  at  Hendon. 

1158.  Did  the  justices  take  any  steps  in  consequence  of  that  representation  ? — 
At  that  meeting  of  the  magistrates,  which  was  on  the  11th  of  October,  after  the 
Rev.  Mr.  Williams  had  made  his  statement  and  his  accusation,  Mr.  Laurie,  another 
magistrate^  moved  that  the  accounts  which  the  coroners  had  rendered  of  their 
fees  and  disbursements  from  the  middle  of  August  to  the  19th  of  September,  should 
be  referred  back  to  the  committee  of  accounts,  in  consequence  of  their  not  having 
been  accompanied  by  sufficient  vouchers;  and  at  the  same  meeting  a  motion 
was  made  and  carried  for  inquiring  into  the  cause  of  the  increase  of  inquests  in  the 
county.  In  the  speech  of  the  Rev.  Mr.  Williams,  as  it  was  reported  in  the  news- 
papers, some  very  strong  remarks  indeed  were  made  against  the  coroner,  and  at 
the  inquest  Mr.  Williams  strongly  contended  that  there  was  no  necessity  for  an 
inquiry  into  the  case  of  Austin,  and  that  the  board  of  guardians,  even  before  the 
pauper  had  died,  had  determined  that  there  would  be  no  necessity  for  sending  to 
the  coroner  in  the  event  of  his  death. 

1159.  Did  those  accounts  which  were  referred  back  to  the  committee  of  magis- 
trates contain  a  charge  for  the  inquests  on  Austin  and  Coleman  ? — Certainly  not ; 
because  those  inquests  had  not  been  included  ;  the  account  which  was  then 
furnished  to  the  magistrates  only  extended  to  the  19th  of  September,  and  those 
inquests  were  held  after  that  period. 

1160.  Had  the  magistrates  on  any  previous  occasion  taken  any  step  to  institute 
a  more  rigid  inquiry  into  the  costs  of  the  inquests? — Not  to  the  best  of  my 
knowledge. 

1161.  Did  the  magistrates  adopt  any  resolutions  with  respect  to  the  inquest 
held  on  Henry  Coleman  ? — That  case  formed  one  of  thirty  others  which  had  been 
sent  to  me  by  the  magistrates  for  explanation  ;  I  attended  before  the  committee,  and 
answered  questions  in  relation  to  it  and  to  others ;  and  subsequently  a  resolution 
of  the  court  was  sent  to  me,  declaring  that  the  fees  and  disbursements  in  the  case 
of  Henry  Coleman  had  been  disallowed. 

1162.  Was  the  charge  for  the  inquest  on  Austin  questioned  in  anyway? — I 
believe  it  has  been  stated  before  this  Committee  that  it  was  questioned,  and  that 
an  effort  was  made  to  get  rid  of  the  charge  in  that  case,  but  it  did  not  succeed, 
and  ultimately  the  payments  for  both  were  allowed  in  full. 

1163.  Did  the  justices  claim  a  right  to  determine  whether  inquests  had  been 
necessarily  or  unnecessarily  held  by  the  coroners  ? — They  did  ;  and  they  have  set 
forth  that  claim  in  the  report  which  is  appended  to  the  amended  schedule. 


Thomas  Wakley^ 
Esq.,  M.p. 

30  Jane  1840. 


Veneris^  3*  die  Juliiy  1840. 


MEMBERS   present: 


Mr.  Gaily  Knight. 
Lord  Eliot- 
Colonel  Thomas  Wood. 
Mr.  Williams. 


Sir  Greorge  Strickland. 
Mr.  Wakley. 
Mr.  Williams. 


LORD  TEIGNMOUTH  in  the  Chair. 


Mr.  Seijeant  Adams^  called  in ;  and  Examined. 

1164.  Chairman.']  ARE  you  the  chairman  of  the  Middlesex  bench  of  magis- 
trates ? — I  am. 

1 165.  I  believe  you  have  filled  that  situation  for  some  years  ? — Five  years. 

11 66.  Mr.  Wakley.']  How  long  have  you  been  in  the  commission  of  the  peace 
for  this  county  ? — ^Five  years ;  I  was  put  into  the  commission  on  the  occasion  of 
a  vacancy,  and  was  elected  chairman  immediately  afterwards. 

1167.  Are  you  a  member  ex-officio  of  the  conmiittee  of  accounts  ? — I  am  of  all 
committees. 

11 68.  Are  you  one  of  the  visiting  justices  of  the  lunatic  asylum  ? — I  am  one  of 
the  visiting  justices  of  the  lunatic  asylum,  appointed  by  the  bench  at  large  under 
the  Act  of  Parliament.  ^ 

54.9.  K  4  1169.  Ar^ 


Mr. 

Serjeant  Adams. 
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Mr.  II 69.  Are  you  connected,  in  any  way,  officially  with  the  new  prison,  or  house 

Serjeant  Adam.    ^^  correction  ?— In  no  other  way  than  as  being  chairman  of  the  court ;  I  am  one 
"TT     Z  of  the  visiting  justices,  ex-officio,  of  all  the  prisons. 

3  u  y  1  40*  1 1 70.  Until  after  the  last  election  for  coroner  in  this  county,  had  any  difficulty 

arisen  in  passing  the  accoimts  of  the  coroner  ? — ^To  my  knowledge,  none  ;  but  I 
should  state  that,  although  a  member  of  the  committee  of  accoimts,  I  never 
attend  the  committee  of  accounts  unless  on  special  occasions,  and  by  the 
request  of  the  justices  ;  but  I  believe  there  was  none. 

1171.  Until  after  the  death  of  the  late  Mr.  Stirling,  do  you  recollect  any  pro- 
ceedings in  the  court  of  quarter  sessions,  or  in  the  committee  of  accounts,  relative 
to  the  office  of  coroner  for  the  county  ? — I  do  not. 

1 172.  When  the  election  of  coroner  was  pending,  arising  from  the  vacancy 
which  was  caused  by  the  death  of  Mr.  Stirling,  did  the  court  of  quarter  sessions 
take  any  steps  for  the  election  of  a  third  coroner  for  the  coimty?— According  to 
the  best  of  my  memory,  the  death  of  Mr.  Stirling  took  place,  while  the  court  was 
sitting,  on  the  17th  of  January  1839 ;  it  was  reported  to  me  immediately  by  the 
clerk  of  the  peace,  and  as  Mr.  Stirling  was  the  clerk  to  the  committee  of  accounts 
as  well  as  coroner,  I  desired  that  it  should  be  put  into  the  official  paper  of  the 
day,  that  immediate  notice  might  be  given  to  form  a  conmiittee  to  inquire  into 
the  office  of  clerk  of  the  committee,  a  course  which  we  always  adopt  on  the 
vacancy  of  any  office.  On  the  same  afternoon  Mr.  Pownall  came  to  me  and 
told  me  he  thought  it  would  be  requisite  tp  have  a  third  coroner,  from  the  great 
increase  of  the  business ;  I  told  him  I  was  at  that  time  excessively  busy,  and 
I  would  speak  to  him  afterwards,  but  he  had  left  the  court  before  I  had  the 
opportunity ;  of  course  as  chairman  I  never  originate  any  proceedings,  and 
the  day  passed.  In  the  course  of  the  following  day,  Mr.  Pownall  again  spoke 
to  me  on  the  subject,  and  I  told  him  that  on  referring  to  the  usage  on  the 
subject,  no  steps  could  be  taken  but  in  the  court  of  quarter  sessions,  and 
therefore  it  must  remain  over  until  the  next  sessions.  I  state  this,  because 
at  the  time  of  the  communication  made  to  me  no  candidates  were  known.  When 
the  first  day  of  the  sessions  came,  which  was  either  on  the  3d  or  5th  of  February, 
Mr.  Pownall  then  came  to  me  to  ask  what  was  to  be  done,  and  on  referring  to 
the  usage,  I  found  the  proceedings  of  the  court  of  quarter  sessions  were  generally 
formed  on  a  petition  of  the  freeholders  ;  and  considering  that  the  real  decision 
lay  in  the  Chancellor,  and  the  petition  of  the  freeholders  merely  something  to  act 
on,  I  said,  *'  You  had  better  get  a  petition ;  we  will  adjourn  this  court  until 
Thursday,  and  have  the  matter  taken  into  inunediate  consideration."  It  wasr 
so  done,  and  a  resolution  was  passed,  that  there  should  be  an  increase  of  coroners ; 
I  waited  on  the  Lord  Chancellor  with  the  resolution,  personally,  the  next  morning. 
The  Lord  Chancellor's  answer  was,  that  he  did  not  think  it  necessary  to  interfere 
during  the  pending  election,  because  there  would  be  an  equal  power  to  increase 
the  coroners  without  a  vacancy  as  with  one,  and  the  proceedings  of  the  sessions 
would  be  such  notice  to  the  candidates  that  whoever  was  elected  could  not  com- 

flain  at  any  future  time,  that  another  coroner  was  elected  while  he  was  in  office, 
reported  that  answer  to  the  coiu't  of  quarter  sessions ;  it  was  entered  on  the 
minutes,  and  from  that  time  the  proceedings  have  dropped. 

1 1 73.  When  you  state  the  proceedings  were  adjourned  to  the  Thursday,  do  you 
recollect  on  what  day  of  the  month  the  Thursday  happened? — If  Monday  was 
the  3d,  it  would  be  the  6th ;  if  Monday  was  the  5th,  it  would  be  the  8th.  The 
Court  was  adjourned  for  the  purpose  of  giving  sufficient  notice  to  the  magis- 
trates. 

1174.  At  that  time  the  election  had  been  appointed  by  the  sherifi*? — At  that 
time  the  election  had  been  appointed  by  the  sherifi*,  and  the  candidates  were 
reduced  to  two,  Mr.  Wakley  and  Mr.  Adey,  Mr.  Burchall  having  resigned  before ;. 
but  the  election  had  not  been  app6inted  by  the  sheriff,  or  the  candidates  known, 
when  the  first  idea  of  having  additional  coroners  was  known. 

1 1 75.  Do  you  recollect  whether  there  were  any  allegations  made  in  court  at 
that  time,  that  there  had  been  any  unnecessary  inquests  taken  in  the  county  ? — 
I  do  not  think  there  were. 

1 1 76.  And  that  the  increase  of  the  business  of  the  coroner's  court  rendered 
it  necessary  to  elect  a  third  coroner  ? — I  remember  there  was  a  paper  produced, 
which  I  have  no  doubt  is  now  in  existence,  showing  the  very  great  increase 
that  has  taken  place  in  the  last  three  or  four  years ;  but  no  inquiry  into  the 
cause  of  it. 

1177.  That 
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1177.  That  paper  being  produced  as    a  statistical  statement,   showing  the  Mr. 
necessity  of  appointment  of  a  third  coroner  ? — Certainly ;  and  I  put  it  before     ^^'J^'**  Adam. 
the  Chancellor. 

1178.  Do  you  recollect  whether  it  was  alleged  in  the  court  at  that  time  as  a       ^  "'  * 
complaint  that  any  of  Mr.  Stirling's  inquests  had  been  taken  by  deputy  ? — Cer- 
tainly not. 

1179.  Have  any  difficulties  occurred  with  regard  to  the  coroner's  office  since 
the  successor  of  Mr.  Stirling  has  been  elected  ? — ^I  do  not  know  well  what  you 
mean  by  difficulties  occurring  with  regard  to  the  office  ;  if  you  mean  that  the 
coroner  and  the  magistrates  have  not  been  on  some  occasions  good  friends,  it 
certainly  has  been  so. 

1 1  So.  Do  you  recollect  whether  any  complaint  was  made  against  Mr.  Stir- 
ling's successor  at  the  court  of  quarter  sessions  ? — No  ;  I  remember  no  com- 
plaint made  against  Mr.  Stirling's  successor,  personally ;  I  remember  a  complaint 
being  made  that  the  number  of  inquests  had  increased  ;  that  attached  to  both 
the  coroners  ;  and  I  say  with  some  hesitation,  but,  according  to  my  belief,  the 
opinion  of  the  court  was,  that  the  complaint  attached  more  to  the  other  coroner 
than  to  Mr.  Wakley. 

1181.  Do  you  recollect  whether  a  complaint  was  made  against  the  coroner  of 
the  western  division  in  October? — I  recollect  a  complaint  being  made  by  an 
individual  justice  upon  that  occasion. 

1 1 82.  Have  you  any  recollection  of  the  nature  of  that  complaint  ? — It  was 
for  indelicacy  of  conduct,  in  disinterring  a  body  that  had  been  buried,  and  in 
taking  an  inquest  unnecessarily. 

1183.  Taking  an  inquest  unnecessarily  was  the  upshot  of  it,  was  it  not? — 
No ;  it  involved  both ;  Mr.  Williams  complained  that  Mr.  Wakley  had  issued 
an  order  to  him  to  disinter  a  body  ;  he  denied  Mr.  Wakley's  authority  to  do  so  ; 
Mr.  Wakley  stated,  he  had  an  authority ;  and  then  Mr.  Williams  said,  "  If 
Mr.  Wakley  chooses  of  his  own  authority  to  have  the  body  disinterred,  I  shall 
offer  no  obstruction  ;  but  I  will  not  myself  do  so :"  that  then  Mr.  Wakley  did 
issue  an  order ;  that  the  body  was  disinterred  during  the  time  Mr.  Williams  was 
performing  service  over  a  body  in  another  part  of  the  church-yard :  that  Mr. 
Wakley  ripped  open  the  shroud  and  exposed  the  body ;  that  Mr.  Williams 
remonstrated,  and  he  then  said,  "  You  might  as  well  hold  an  inquest  on  some 
other  case ;"  and  Mr.  Wakley,  on  hearing  the  circumstances,  said,  **  I  will  hold 
that  inquest ;"  and  did  do  so.  Such  was  the  outline  of  the  complaint,  according 
to  my  memory.  It  was  not  that  complaint  of  Mr.  Williams  that  occasioned  the 
accounts  to  be  referred ;  I  think  it  was  something  that  was  said  on  the  great 
increase  of  inquests  and  fees. 

1 1 84.  Lord  £!lioL']  At  that  meeting,  was  the  question  of  the  legality  of  the 
proceeding  of  Mr.  Wakley,  and  his  authority  to  cause  the  disinterment  of  the 
body,  made  a  matter  of  discussion  by  the  magistrates  ? — No ;  I  beUeve  no  one 
ever  doubted  Mr.  Wakley's  right  to  disinter  the  body. 

1 1 85.  Did  Mr.  Williams  not  doubt  it  ? — No. 

1186.  Mr.  Williams,']  Did  not  Mr.  Williams  dispute  the  necessity  of  holding 
an  inquest  on  that  body  ? — That  I  cannot  tell ;  I  can  only  tell  what  took  place 
before  the  court ;  I  am  answering  to  what  passed  before  the  court. 

1187.  Did  he  state  to  the  court  he  considered  there  was  no  necessity  for  hold- 
ing that  inquest? -^According  to  my  impression,  he  only  at  that  time  complained 
of  the  manner  and  conduct  of  Mr.  Wakley  in  taking  that  inquest,  and  not 
of  his  right  to  take  it. 

1 1 88.  What  right  had  he  to  complain  of  the  coroner  adopting  a  course  neces- 
sary for  the  performance  of  the  duties  of  his  office,  if  he  could  allege  no  reason 
against  the  necessity  of  holding  the  inquest  ?— You  must  ask  him  that ;  I  am 
only  stating  what  passed  in  court ;  what  reasons  there  might  be  behind  I  know 
not ;  he  complained  of  the  indelicacy  of  the  conduct  of  Mr.  Wakley  in  exposing 
the  body  to  the  public  gaze  in  the  state  it  was,  and  denied  his  right  to  order  him 
as  clergyman  of  the  parish  to  disinter  it. 

1 1 89.  Chairman.']  If  there  was  no  complaint  on  the  part  of  Mr.  Williams  of 
any  want  of  necessity  in  holding  the  inquest,  on  what  ground  were  the  fees  dis- 
aUowed  ? — At  present  my  answers  are  confined  to  what  took  place  at  one  meet- 
ing, and  on  that  occasion  it  was  merely  a  speech,  and  no  motion  was  made  upon 
it ;  the  accounts  produced  were  referred  to  the  coroner  for  want  of  vouchers,  the 

549.  L  inquest 


Digitized  by 


Google 


3  July  1840. 


82        MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

Mr.  inquest  in  qnestion  not  forming  part  of  those  accounts ;  that  inquest  was  not  before 

Serjeant  Jdam.    ^j^^  court,  the  coroner  not  having  then  made  his  return,  and  therefore  the  court 
had  nothing  to  do  with  it. 

1 190.  Mr.  Wakley.]  Do  you  recollect  whether  Mr.  WiUiams  stated  to  the  court 
at  the  time  that  when  the  coroner  had  the  body  disinterred,  it  was  his  third  visit 
for  that  purpose  ? — No,  I  do  not  remember  that. 

1191.  Did  he  state  that  the  court  had  been  previously  twice  adjourned,  in 
order  to  obtain  the  disinterment  of  the  body  ? — No,  I  do  not  recollect  that  he  did ; 
I  cannot  remember  all  the  minutiae ;  a  person  who  sits  for  hours  to  hear  speeches 
cannot  be  expected  to  remember  every  thing  that  was  said. 

1192.  Do  you  recollect  whether  he  stated  that  the  churchwardens  had  posi- 
tively decUned,  and  had  absolutely  refused  to  allow  the  sexton  to  aid  in  the  dis- 
interment of  the  body? — I  think  he  said  this  :  that  the  coroner  had  not  only 
ordered  him  to  disinter  the  body,  but  the  churchwardens  also,  and  he  denied  your 
right  to  order  either  one  or  the  other;  he  never  denied  you  had  the  individual 
right  to  disinter  it,  or  to  appoint  any  officer  to  do  it  who  was  willing  to  do  so. 

1193.  Did  he  state  with  reference  to  the  funeral,  that  the  coroner  had 
adjourned  the  inquest  from  the  Wednesday  to  Friday,  at  4  o'clock  in  the 
afternoon,  at  his  own  request,  and  that  he  had  appointed  that  very  hour  at  his 
own  request  ? — I  think  he  did ;  I  know  this,  there  was  no  imputation  made 
against  the  coroner,  that  he  had  wilfully  adjourned  that  inquest  to  a  time  when  a 
body  was  about  to  be  interred ;  his  only  complaint  on  that  subject  was,  that  he 
had  requested  Mr.  Wakley  not  to  proceed  until  the  service  was  terminated. 

1 1 94.  Did  he  state  that  the  moment  the  curate  came  to  Mr.  Wakley,  and 
informed  him  a  funeral  was  in  progress,  that  Mr.  Wakley  sent  his  clerk  into  the 
church-yard,  directing  that  the  men  should  instantly  desist  from  work  imtil  the 
funeral  terminated  ? — I  have  no  recollection  of  any  such  statement. 

1195.  Do  you  recollect  whether  he  made  any  reference  on  the  occasion  that 
he  brought  forward  that  complaint,  to  the  report  in  East,  respecting  the  decision 
of  Lord  Ellenborough,  in  the  case  of  the  King  and  the  Justices  of  Kent  :—l  think 
not,  upon  that  occasion  ;  I  have  no  remembrance  of  it. 

1 196.  You  have  no  recollection  of  his  having  said,  in  the  case  in  East's  Reports 
it  was  held,  that  where  there  was  not  a  fair  and  reasonable  ground  of  suspicion  of 
violence,  that  the  interference  on  the  part  of  the  coroner  was  not  to  be 
remimerated  ? — I  cannot  charge  my  memory  with  all  these  particulars ;  I  should 
say  not  at  that  time,  although  that  case,  and  the  rights  of  the  coroners  upon  it, 
was  frequently  the  subject  of  discussion  afterwards. 

1197.  Chairman.']  Are  you  of  opinion  that  the  magistrates  have  the  power 
conferred  on  them  by  the  Act  of  George  II.,  of  determining  whether  an 
inquest  is  held  "  duly  "  or  not? — That  the  magistrates  have  the  power  of  deter- 
mining whether  an  inquest  has  been  "  duly"  held,  I  can  have  no  doubt,  after  the 
decision  of  the  case  of  the  King  against  the  Justices  of  Kent  reported  in  East ; 
but  as  to  what  is  meant  by  the  word  "duly,"  has  been  to  me  a  subject 
of  very  painful  doubt  and  consideration. 

1198.  You  do  not,  then,  understand  it  as  signifying,  without  any  question 
whatever,  "  necessarily  "  ? — It  is  upon  that  part  of  the  subject  that  I  admit  I  have 
great  difficulty  in  making  up  my  mind.  The  **  necessity"  of  an  inquest  does  not 
depend  upon  the  result  of  the  inquest,  nor  does  it  depend  upon  the  evidence 
produced  at  the  inquest.  It  is  perfectly  possible,  aye,  and  probable,  for  the 
coroner  to  receive  information  which  would  render  him  indictable  if  he  did  not 
hold  an  inquest ;  and  yet  when  he  comes  to  hold  the  inquest  it  may  be  one  quite 
unnecessary  to  have  been  held.  At  the  same  time,  it  would  be  very  dangerous 
to  say,  that  the  coroner  has  a  right  to  hold  an  inquest  upon  every  case  in  which 
information  may  be  brought  to  him  which  may  apparently  justify  him  in  holding 
it ;  but  then  that  is  a  question  of  good  faith. 

1199.  If  you  do  not  consider  the  term  "  duly"  as  signifying  "  necessarily,"  to 
what  can  it  apply  but  to  the  mere  informality  of  the  proceeding  ? — Assuming  the 
difficulties  which  I  have  pointed  out  to  be  valid  difficulties,  and  assuming  that 
the  court  of  quarter  sessions,  therefore,  are  not  the  tribunal  to  judge  of  the 
''necessity  "  of  an  inquest,  it  then  could  only  apply  to  the  informaUty  in  the  taking 
of  the  inquest,  about  which  I  have  not  the  sUghtest  doubt.  I  am  by  no  means 
prepared  to  say  that  they  have  not  the  other  jiu'isdiction ;  but  it  is  extremely  full 
of  difficulties. 

1200.  Then 
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1 200.  Then  you  are  of  opinion  that  considerable  difficulty  exists,  not  only  in  Mr. 
your  mind,  but  generally,  as  to  the  interpretation  of  the  terms  of  the  statute? —  Serjeant  Adami. 
I  think  so ;  and  the  more  I  think  upon  the  subject  the  more  perplexed  I  am ;  "T"]     T 
for  whilst  I  cannot  allow  the  coroner  is  to  ride  over  the  county,  and  to  hold  ^  «y  1840 
inquests  wherever  he  pleases,  necessary  or  not,  I  can  at  the  same  time  see  very 

great  difficulty  in  any  tribunal  having  to  judge  of  his  conduct,  when  they  must 
judge  of  his  conduct,  not  by  the  evidence  which  is  produced  at  the  inquest,  but 
the  preliminary  evidence  which  had  been  laid  before  him,  and  upon  which  his 
warrant  had  been  issued. 

1201.  Then,  taking  into  consideration  the  great  importance  of  the  proper  ex- 
ercise of  discretionary  power  in  such  cases,  and  also  the  inconveniences  and 
difficulties  to  which  the  coroner  is  subject,  namely,  of  being  indicted  for  a  mis- 
demeanor, and  sued  for  not  paying  fees  in  the  event  of  his  holding  inquests,  the 
charges  of  which  are  afterwards  disallowed ;  the  coroner  being  also  liable  to  costs 
in  the  event  of  his  appljdng  for  a  mandamus  in  the  Queen's  Bench,  and  the 
inquisition  being  quashed;  taking  all  these  circumstances  into  consideration, 
and  admitting  the  difficulty  which  you  stated  to  exist  in  yoiu*  mind,  and  to  exist 
generally  as  to  the  nature  of  the  law,  do  you  not  think  it  would  be  desirable  that 
some  alteration  of  the  law  should  take  place,  and  that  the  terms  of  the  statute 
should  be  more  accurately  defined?— The  coroner  can  already  be  proceeded 
against  by  indictment ;  he  may  already  be  removed  by  the  Lord  Chancellor  for 
misconduct ;  in  either  of  those  cases  there  is  the  means  of  examining  witnesses 
on  oath  by  two  competent  tribimals ;  I  do  not  see  how  you  could  substitute  a 
better  tribunal  than  the  justices,  independent  of  the  other  tribunals  which  already 
exist,  namely,  the  proceeding  by  indictment  and  proceeding  before  the  Lord 
Chancellor  ;  the  fault  of  the  tribunal  before  the  justices  is  this,  that  they  have  jiot 
the  power  of  examining  witnesses  on  oath  on  the  occasion,  and  have  no  means  of 
arriving  at  a  knowledge  of  the  facts  but  by  an  examination  of  the  coroner  tdmself. 

1202.  If  a  difference  of  opinion  exists  among  the  magistrates  as  to  the 
interpretation  of  the  statute,  and  you  yourself  acknowledge  the  terms  of  the 
statute  to  be  undefined,  does  not  the  jurisdiction  of  the  magistrates  become, 
consequently,  in  a  great  measure  incompetent  ? — A  better  definition  of  the  meaning 
of  the  word  "  duly''  in  the  statute  would  be  very  desirable  ;  but  my  previous  answer 
was  directed  to  the  substitution  of  another  tribunal ;  I  do  not  see  that  you  could 
have  a  better  tribunal  (excepttog  the  other  two  which  you  have)  than  the  justices. 

1 203.  My  question  referring  to  the  better  definition  of  the  term  **  duly,"  and  sot 
to  the  alteration  of  the  jurisdiction,  it  is  your  opinion  it  would  be  beneficial  to 
have  that  more  accurately  defined  ? — Certainly,  there  cannot  be  a  doubt  about 
that ;  with  regard  to  the  power  of  the  magistrates,  I  should  wish  to  say  it  is  abso- 
lutely necessary  the  accounts  should  every  quarter  be  vouched,  either  before  the 
justices  or  by  some  other  tribunal  appointed  so  to  do ;  and  I  do  not  see  how  you 
could  appoint  a  tribunal  to  vouch  the  accounts  better  than  the  justices  themselves. 

1 204.  Lord  Eliof]  I  understood  you  to  say  you  are  not  able  to  pronounce  an 
opinion  as  to  the  power  now  possessed  by  the  magistrates,  of  deciding  whether  or 
not  inquests  have  been  held  necessarily ;  is  that  so  ? — Yes ;  the  interpretation  of 
the  term  "  duly"  perplexes  me  much,  as  applied  to  a  tribunal  which  has  no  power 
to  examine  witnesses  on  oath,  and  whose  sole  power  extends  to  the  examination 
of  the  coroner  upon  oath. 

1 205.  Do  you  think  it  desirable  that  such  a  power  should  be  distinctly  vested 
in  the  magistrates  ? — That  is  again  an  extremely  difficult  question  to  answer ;  to 
take  from  the  magistrates  all  power  over  the  coroner  would  be  actually  to  let  the 
coroner  run  wild,  for  there  is  no  other  power  over  him  but  the  justices  that  can 
fairly  control  him ;  and  yet  I  am  by  no  means  prepared  to  say  it  would  be 
advantageous  that  an  inquisitorial  power  should  be  exercised  over  every  inquest 
that  the  coroner  takes,  and  that  he  should  be  compelled  seriatim  to  prove  every 
one  of  them  were  just. 

1206.  Would  not  the  holding  of  an  "  imnecessary"  inquest  be  a  fit  matter  of 
complaint  to  the  Chancellor,  and  would  not  the  Chancellor  have  the  power  of 
removing  the  coroner,  supposing  such  a  charge  to  be  substantiated  by  witnesses 
on  oath  ? — The  difficulty  would  be,  if  you  take  away  the  jurisdiction  of  the  jus- 
tices, to  find  parties  to  put  such  a  complaint  in  motion ;  the  payment  of  the  coroner's 
fees  comes  out  of  the  county  funds ;  over  that  county  fund  the  justices  alone  have 
control ;  if  their  act  is  merely  to  be  ministerial,  to  pay  what  comes  before  them, 
who  is  there  who  would  have  sufficient  interest  to  bring  the  subject-matter  before 
the  Chancellor,  or  by  way  of  indictment  ? 
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Mr.  1207.  Who  have  sufficient  interest  now  in  the  supposed  cases  to  which  you 

Serjeant  Adam,    ^efer  ?— The  magistrates. 
"T"^     '  1 208.  Would  they  not  have  the  same  power  in  this  instance  ? — No,  you  would 

3  u  y  1840.  ^j^^  j^  fTom  them ;  there  is  no  doubt  there  is  a  sufficient  controlling  power  over 
the  coroner  in  the  Court  of  Queen's  Bench  and  the  Chancellor,  if  you  find  per- 
sons to  put  it  in  motion. 

1 209.  Did  I  imderstand  you  to  say,  that  the  power  existed  in  the  Lord  Chan- 
cellor, of  removing  the  coroner  from  his  office,  supposing  a  complaint  of  miscon- 
duct to  be  substantiated  by  any  one  on  oath  ? — Yes. 

1210.  Would  not  such  power  extend  to  the  supposed  case  of  holding  unneces- 
sary inquests  ? — Certainly. 

1211.  Colonel  Wood.]  By  what  statute  is  it  that  you  say  the  Chancellor  could 
remove  the  coroner  ? — It  is  not  a  statute ;  the  institution  of  the  coroner,  and  all 
the  rights  belonging  to  it,  are  long  before  any  written  statute  ;  in  fact,  the  office 
itself  is  involved  in  impenetrable  obscurity ;  what  its  duties  are,  the  more  we 
search,  the  more  we  are  perplexed  to  find. 

1212.  Lord  Eliot.]  And  do  you  not  suppose  theparties  who  would  proceed  against 
the  coroner  in  the  supposed  case  of  misconduct  to  which  you  previously  referred, 
would  equally  proceed  against  him  for  holding  unnecessary  inquests,  and  thereby 
occasion  unnecessary  expense  to  the  county  ? — In  the  case  of  extortion,  there  is 
a  party  who  has  an  immediate  interest ;  the  party  against  whom  the  extortion  is 
made  ;  other  cases  may  arise  in  which  individuals  may  firom  other  causes  have 
an  interest  sufficient  to  set  the  law  in  motion  ;  but  if  you  make  the  magistrates 
ministerial  only,  the  difficulty  will  be  in  finding  any  one  who  will  interfere  at  his 
own  personal  cost,  risk  and  expense,  to  indict  a  coroner  for  holding  an  unnecessary 
inquest.  No  man  would  do  it  unless  he  had  some  personal  motive  in  it.  That 
is  the  real  difficulty. 

1213.  Sir  Oeorge  Strickland.]  Then  considering  that  the  coroner  holds  a  very 
responsible  situation  in  the  light  of  a  magistrate  or  a  judge,  do  you  think  it  is  the 
general  pohcy  of  the  law  of  England  to  place  in  such  an  officer  very  wide  and 
large  discretion? — ^Not  in  an  officer  so  elected  ;  there  is  no  qualification,  mental 
or  personal,  required ;  the  cx)roner  is  elected  by  the  freeholders  at  large,  not  from 
any  particular  body  of  men  ;  they  may  elect  any  one ;  you  may  have  a  person 
elected  by  the  fireeholders  wholly  and  entirely  incompetent  to  perform  those 
duties  ;  he  comes  from  no  class ;  he  is  the  sole  judge  in  this  kingdom  elected  by 
popular  election. 

1214.  Mr.  Wakley.']  How  are  the  sheriffs  of  London  and  Middlesex  elected.^ 
— They  are  not  judges. 

1 2 1 .5.  Do  not  they  act  judicially  ? — When  I  sav  he  is  the  sole  judge  so  appointed, 
I  should  speak  with  the  qualification,  that  the  sheriffs  of  London  and  Middlesex 
are  so  elected  ;  but  they  are  not  criminal  judges,  and  never  act  personally ;  they 
act  always  by  their  under-sheriffs. 

1216.  By  deputy  ? — It  is  by  deputy. 

1217.  They  have  the  power  of  acting,  if  they  choose?— They  have  the  power, 
but  they  never  do  it. 

1218.  Chairman.]  How  are  the  under-sheriffs  appointed  ? — They  are  appointed 
by  them,  but  they  are  always  experienced  officers. 

1219.  Mr.  Wakley.]  How  is  the  recorder  of  London  elected  ? — By  the  alder- 
men. 

1220.  How  is  the  common-seijeant  elected? — By  the  common  council ;  I  call 
neither  of  those  popular  elections,  in  the  sense  I  used  the  word  in  the  former 
case  ;  those  are  elected  by  persons  who  have  been  elected  themselves.  I  am 
speaking  of  a  general  election  by  a  large  body  of  freeholders,  which  might  be 
well  understood  by  the  word  "  popular  "  election. 

1221.  Sir  George  Strickland,]  In  the  counties  of  England  you  are  aware  the 
sheriff  is  appointed  by  the  Crown? — Yes. 

1222.  And  that  he  is  a  judge  ? — No,  not  a  judge. 

1223.  In  his  own  court ;  in  the  sheriff's  court  ? — ^Not  a  judge,  in  that  sense  of 
the  word ;  I  am  speaking  practically  ;  the  sheriff  is  appointed  by  the  Crown,  but 
he  never  acts  judicially  himself,  his  under-sheriff  always  does,  and  in  practice  his 
under-sheriff  is  or  ought  to  be  a  man  of  experience,  generally  is  so.  Tlie  instance 
mentioned  by  the  Committee  would  be  rather  confirmatory  of  my  opinion  than 
otherwise. 

1224.  The  sheriff  in  a  county  holds  a  very  ancient  and  established  court  for 
the  trial  of  various  offences  and  actions ;   if  any  thing  occurs  to  prevent  the 
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sheriiF  from  acting,  the  coroner  becomes  then  the  sheriff  of  the  county ;   does  Mr. 

not  the  coroner  then  stand  in  the  situation,  to  all  intents  and  purposes,  a  judge    Serjeant  Adam. 

in  the  sheriffs'  court  ? — It  depends  on  whether  we  are  speaking  theoretically  or       

practically ;  there  can  be  no  doubt,  in  ancient  times,  the  coroners  must  have  been       ^  "^"'^  ^^^^' 

people  of  the  highest  consideration,  for  the  freeholders,  as  they  existed  in  those 

ancient  days,  were  the  lords  of  the  soil  and  the  great  men  of  the  day.     I  take 

the  coroner  to  have  been,  some  six  centuries  ago,  the  greatest  man,  or  nearly  so, 

in  his  county ;  and  if  you  examine  old  records  you  will  find  they  have  acted  as 

judges,  as  conservators  of  the  peace,  and  as  magistrates. 

1225.  Mr.  Wakley.l  Are  you  acquainted  with  any  statute  that  has  expressly 
diminished  any  of  those  powers  ? — I  rather  think  there  is  a  statute  which  pre- 
vents their  acting  as  magistrates;   I  am  not  quite  confident  upon  the  point; 

I  have  only  heard  so ;  there  is  an  Act  which  explains  what  they  are  to  do  witti^ 
respect  to  taking  inquests,  and  that  would  rather  lead  one  to  believe  the  coroners 
were  at  that  time  abusing  their  office  by  taking  inquests  improperly ;  that  is 
a  very  early  statute. 

1226.  Mr.  Gaily  Knight. ]  Would  you  not  say  the  coroner,  in  this  day,  is  a 
fragment  of  what  he  was  in  former  times  ? — Precisely. 

1227.  And  that  he  has  become  so,  rather  by  the  circumstance  of  particular 
parts  of  his  office  having  fallen  into  desuetude,  than  from  any  special  statute 
having  passed  with  regard  to  them  ? — ^That  is  precisely  my  opinion. 

1228.  Still  you  say  those  parts  of  his  office  are  lost  from  desuetude  ? — Yes. 

1 229.  Just  as  much  as  if  a  statute  had  been  passed  ? — I  take  it  so;  no  coroner 
at  this  time  of  day  would  attempt  to  exercise  these  absolute  powers ;  if  he  did, 
the  effect  would  be  an  Act  of  ParUament  to  prevent  him ;  that  which  is  useful 
has  remained  ;  that  which  has  become  useless  is  gone. 

1230.  Mr.  Wdkley.']  Had  he  not  power  to  take  inquests  on  persons  wounded 
and  not  dead  ? — Yes ;  and  he  had  power  as  to  indictments. 

1231.  Lord  ^Zto^.]  Do  you  think  it  expedient,  where  the  necessity  of  an 
inquest  has  been  disputed,  to  give  to  the  magistrates  the  power  of  examining 
witnesses  on  oath  ? — ^No,  I  do  not ;  the  effect  of  that  would  be  to  bring  parties 
before  the  justices  to  make  complaint  against  the  coroner,  who  might  have  taken 
offence  at  the  mode  in  which  he  had  conducted  the  inquest ;  those  who  complain 
in  that  way  should  go  with  an  ijidictment  to  the  Queen's  Bench  and  not  to  the 
justices.  I  think  the  power  of  examining  the  coroner  on  oath,  as  to  his  accounts, 
a  very  useful  one,  but  I  would  not  go  beyond  it. 

1232.  If  the  check  of  an  oath  is  removed,  may  they  not  make  any  statement 
they  please  with  regard  to  the  circumstances  under  which  an  inquest  has  been 
held?— I  do  not  think  we  ought  to  take  such  statements. 

1233.  ^^  it  not  the  practice  to  examine  witnesses  on  such  occasions? — I 
T)elieve  not. 

1234.  To  make  inquiries  of  parties? — I  believe  not ;  I  rather  think  the  whole 
of  this  has  arisen  from  a  Uttle  feeling  which  seemed  to  exist  at  the  moment  in 
which  the  great  body  of  justices  of  the  county  do  not  certainly  partake. 

1235.  Then  how,  if  the  justices  do  not  make  inquiries,  and  do  not  examine 
witnesses,  do  they  decide  on  the  necessity,  or  otherwise,  of  holding  such  inquests  ? 
— I  know  of  no  case  where  they  have  decided  upon  it,  excepting  one. 

1 236.  And  in  that  case  how  did  they  act  ? — That  was  the  case  of  Coleman, 
and  that  was  decided  by  a  committee ;  I  came  into  the  committee  during  the 
time,  and  pointed  out  that  I  thought  we  had  better  adjourn  the  proceedings ;  and 
my  impression  was,  that  the  decision  was  not  entered  on  the  minutes ;  but  it 
turned  out  that  it/ was,  and  it  subsequently  appeared  in  the  report  that  was  laid 
before  the  court.  By  a  very  singular  accident  that  report  was  read  on  a  day 
when  there  was  an  election  for  the  chaplain  ;  a  great  noise  prevailed  in  the  court 
at  the  time  ;  I  turned  to  the  chairman  of  the  committee  of  accounts,  and  asked 
him  **  if  there  was  any  thing  particular  in  the  report  ;*'  he  did  not  attend  to  me, 
said  **  no," and  the  confirmation  of  that  report  passed  sub  silentio.  When  the  minutes 
were  sent  for  my  approval,  to  my  great  astonishment,  I  found  we  had  confirmed 
the  disallowing  of  an  inquest  without  knowing  it ;  and  I  then  did  that  which 
I  thought  I  was  bound  to  do,  offer  to  the  court  an  explanation  at  the  next  county 
day,  of  the  error  into  which  I  had  been  led.  made  my  apology,  and  the  chairman 
of  the  committee  of  accounts  desired  he  might  bear  his  share  of  the  blame,  as 
well  as  myself;  the  matter  was  referred  back  again  to  the  committee,  and  the 
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^^'  committee  have  allowed  the  accounts  of  that  inquest,  so  that  I  may  now  say,  I 

Serjeant  Jdams.    ^^y^  ^f  ^q  instance  where  an  inquest  has  been  disallowed. 

3  July  iH4#.  1237.  Mr.  Wakley.']  Did  not  the  fees  and  costs  of  that  inquest  remain  disal- 

lowed for  several  months  ? — It  continued  disallowed  until  I  could  make  my  state- 
ment at  the  court  the  next  county  day ;  until  the  committee  could  be  appointed 
at  a  subsequent  one ;  until  the  committee  could  re-consider  and  report,  and  there 
were  several  months  intervened,  as  there  necessarily  would  be,  from  that  combi- 
nation of  circumstances. 

1 238.  Lord  SHiotJ]  As  you  think  it  desirable  this  power  should  be  vested  in  the 
magistrates,  but  as  you  do  not  think  it  desirable  they  should  examine  witnesses, 
how  do  you  propose  they  should  qualify  themselves  to  form  an  opinion  ? — ^This 
question  forms  a  syllogism,  and  such  questions  are  difficult  to  answer ;  I  state 
that  there  are  difficulties  attending  it  in  any  view  of  the  case ;  I  feel  those 
difficulties  ;  but  speaking  practically,  not  perhaps  logically,  I  believe  the  matter 
is  better  left  as  it  is,  and  that  no  practical  inconvenience  will  arise  from  it 

1239.  Colonel  Wood.]  Although  you  state  the  law  is  not  very  clear  as  to  what 
inquests  are  duly  taken,  yet,  practically,  you  do  not  consider  any  change  in  tl^ 
law  is  requisite  ? — I  do  not  indeed,  without  the  whole  office  of  coroner  is  to  be 
revised. 

1 240.  Chairman.']  You  stated  in  a  former  answer  you  thought  it  very  desirable 
that  the  terms  of  that  statute,  which  has  been  alluded  to  in  the  former  questions, 
should  be  more  accurately  defined  ? — Undoubtedly  I  think  that ;  but  that  is  not 
an  alteration  in  the  law ;  it  is  merely  pointing  out  what  the  law  is.  The 
question  is  not  as  to  what  inquests  shall  be  taken,  but  what  inquests  the 
coroner  shall  be  paid  for ;  no  one  denies  his  right  to  take  inquests  ;  and  I  verily 
believe  if  he  was  to  exercise  his  rights  to  their  utmost  extent,  that  he  might 
become  an  officer  so  oppressive  that  he  would  be  unendurable ;  the  question  here 
is,  not  as  to  his  right  of  holding  the  inquests,  but  whether  he  shall  be  paid  for 
those  he  does  hold. 

1 241 .  Mr.  Oally  Knight.]  I  want  to  know  whether  I  am  correct  in  my  igider- 
standing  of  your  opinion,  that  the  magistrates  have  a  decided  power  of  disallowing 
his  charges  ? — If  the  inquest  has  not  been  *'  duly*'  held,  most  certainly. 

1 242.  And  in  that  way  they  have  an  indirect  control  over  the  coroner  ? — ^They 
have  clearly  an  indirect  control  over  the  coroner,  as  far  as  the  mileage  is  concerned, 
and  the  amount  of  fees  paid  to  witnesses ;  but  they  have  no  control  over  the 
coroner  s  power  of  holding  inquests.  He  may  hold  inquests  in  defiance  of  them, 
and  he  has  the  power  of  holding  as  many  inquests  as  he  pleases. 

1 243.  He  may  hold  the  inquests,  but  they  may  disallow  his  charges  ? — Yes ; 
the  practical  difficulty  arises  from  the  engrafting  the  provisions  of  statute  law  on 
the  ancient  common  law ;  so  long  as  the  coroner  was  not  paid  for  his  inquisitions 
it  was  pretty  evident  he  would  not  take  them  unnecessarily.  The  statute  of 
George  the  Second  then  comes  in,  ai\d  gives  him  fees  for  taking  inquests  or 
increases  his  fees ;  and  then  comes  the  statute  of  Victoria,  upon  which  the  diffi- 
culties arise.  Now  the  coroner  is  placed  in  this  singular  position :  if  he  takes 
an  inquest  he  is  compelled  to  pay  all,  the  witnesses  who  are  summoned  to  it,  and 
he  must  of  necessity  be  subject  afterwards  to  an  inquiry  whether  that  inquest 
has  been  ''  duly"  held  before  those  fees  can  be  allowed. 

1 244.  That  leaves  him  under  the  control  of  the  magistrates  ?— That  leaves  him 
under  the  control  of  the  magistrates,  as  to  whether  the  inquest  was  duly  taken ; 
what  the  meaning  of  the  words  *'  duly  taken"  is,  is  what  I  wish  to  have  settled. 

1245.  Mr.  Wakley.]  Do  you  consider  the  magistrates  have  now  the  power  of 
determining  whether  an  inquest  has  been  necessarily  or  unnecessarily  taken  ? — 
We  have  nothing  to  do  with  whether  it  is  necessarily  or  unnecessarily  taken  as 
magistrates,  because  the  coroner  has  a  right  to  take  any  inquest  he  pleases ;  the 
simple  question  for  the  magistrates  to  determine  is,  has  it  been  ''  duly  taken ;" 
whether  by  those  words  is  meant,  is  it  an  inquest  which  he  ought  to  be  paid  for, 
or  is  it  an  inquest  in  which  he  has  complied  with  the  proper  forms,  should  be 
more  clearly  defined  by  the  statute  than  it  is. 

1246.  That  is  an  alteration  in  the  state  of  the  law  you  would  recommend? — 
Not  an  alteration  in  the  state  of  the  law,  but  a  definition  of  the  law. 

1247.  Colonel  Wood.]  Upon  what  ground  was  it  that  the  inquests  were  dis- 
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allowed  by  the  Middlesex  magistrates  ? — Several  inquests  were  disallowed  by  the  Mr. 

Middlesex  magistrates,  because  they  were  taken  before  a  deputy,  and  consequently  Serjewt  Adamt^ 

were  not  inquests  at  all.  -^ 

1248.  Upon  what  ground  was  Coleman's  case  for  some  time  under  considera-       ^  ^^^  '^^* 
tion,  and  then  afterwards  the  expense  of  that  inquest  allowed  ? — Coleman's  case 

was  originally  disallowed  by  the  committee,  on  a  notion  that  it  was  an  '*  unneces- 
sary"  inquest. 

1 249.  Lord  Eliot,']  Upon  information,  how  obtained  ? — That  I  cannot  tell  you, 
because  I  was  not  present  at  the  time ;  I  came  into  the  committee  just  before  the 
decision,  and  in  the  ultimate  report,  in  which  the  committee  recommend  that 
the  expense  should  be  allowed,  the  causes  I  believe  are  stated  why  they  think  it 
should  be  allowed. 

1250.  Did  you  think  th^  committee  had  or  had  not  a  legal  right  to  determine 
the  question  ?  —That  is  the  same  question  which  has  been  so  frequently  put  to 
me  in  such  a  variety  of  shapes,  and  to  which  I  can  give  no  satisfactory  answer 
until  I  have  been  told  what  "  duly"  is. 

1 251 .  I  ask  you  not  as  to  the  matter  of  right,  but  whether  you  did  express  an 
opinion  as  to  the  power  of  the  magistrates  to  pronounce  such  a  decision  ? — Do 
you  mean  on  that  conmiittee  ? 

1252.  Yes.— No,  certainly  not. 

1253.  Or  in  court  ? — No,  nor  in  court. 

1 254.  You  expressed  no  opinion  upon  the  subject  ? — Yes,  I  have  expressed  an. 
opinion  of  doubt  and  difficulty,  but  no  other. 

1 255.  Colonel  Wood.l  And  it  being  a  question  of  doubt,  it  was  thought  by  the 
majority  of  magistrates  it  was  much  better  to  allow  the  inquest,  and  to  avoid  any 
further  discussion? — Yes,  certainly  that  was  so ;  and  I  had  doubts  myself  whether 
that  inquest  was  not,  from  all  I  had  heard,  a  right  and  fit  inquest  to  be  taken. 

1256.  Mr.  Wakley,]  Have  you  any  doubt  the  coroner  might  have  been  fined 
for  not  taking  that  inquest? — ^That  is  involved  in  the  other  answer. 

1257.  Chairman.']  Do  you  think  the  magistrates,  convinced  as  they  are  of  the 
difficulty  of  making  effectual  inquiries  into  the  necessity  of  holding  an  inquest, 
and  also  fully  aware  of  the  serious  consequences  that  would  result  to  the  coroner 
in  the  event  of  his  having  paid  fees  and  charges,  which  they  disallowed,  would 
never  exercise  their  power  of  disallowing  those  charges  unless  imder  very  urgent 
and  extreme  cases  ? — I  have  no  notion  of  a  body  of  justices  in  any  coimty  in  the 
kingdom  exercising  such  a  power  capriciously  and  wantonly. 

1258.  Do  you  not  think,  supposing  (as  seems  to  have  occurred  in  the  case  of 
Coleman  in  the  first  instance)  there  may  have  been  something  of  haste  or  over- 
sight or  imperfection  in  the  proceeding,  that  that  would  be  overruled  by  the 
general  decision  of  the  magistrates  ? — ^T^e  result  of  Coleman's  case  is  an  answer 
to  that  question. 

1259.  Mr.  Wdkley.l  Are  you  aware  that  48  inquests  on  one  occasion  were 
selected  by  one  of  your  committees  of  magistrates,  and  that  those  cases  were  sent 
to  the  coroners  for  explanation? — No;  I  tell  you  I  never  attend  the  committee 
of  accoimts ;  indeed,  as  far  as  the  coroners'  accounts  are  concerned,  it  is  impos- 
sible I  should,  because  they  are  always  taken  during  the  sitting  of  the  court. 

1 260.  At  the  time  that  Coleman's  case  was  discussed  in  committee  and  dis- 
allowed, did  not  that  case  form  one  of  30  which  were  then  imder  discussion  ; 
and  did  not  the  magistrates  stop  with  Coleman's  case,  in  consequence  of  a  reso- 
lution which  you  submitted  to  the  committee  ? — ^I  went  into  the  committee,  and 
there  were  some  cases  (I  do  not  think  any  thing  like  30)  imder  the  discussion  of 
the  committee ;  Coleman's  case  was  the  first  in  order,  and  it  was  resolved  that 
the  fee  should  be  disallowed  on  that  case ;  I  then  stated  to  the  committee  that 
I  thought  we  were  very  premature  in  coming  to  any  decision  on  the  subject, 
imtil  the  committee  appointed  to  investigate  the  coroners'  fees  and  accoimts 
generally  had  made  their  report,  and  therefore  I  recommended  that  all  the  cases 
should  be  adjourned  until  that  report  was  received ;  they  came  to  a  resolution 
to  that  effiect,  and  my  own  impression  wa&,  that  that  resolution  applied  to 
Coleman's  case  also,  but  having  been  passed,  it  remained  on  the  minutes  of 
the  committee. 

1261.  Supposing  the  costs  of  inquests  to  be  disallowed  in  that  way,  what  is 
the  remedy  of  the  coroner  ? — ^AppUcation  to  the  Court  of  Queen's  Bench  for  a 
mandamus. 
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Mr.  into  the  **  necessity  ;"  I  by  no  means  say  they  were  wrong  ;   I  only  say,  on  my 

Serjeapt  Adams.    ^^^  ^^^  ^j^^j,^  jg  ^^^  always  has  been  a  doubt. 

J  .     g  1292.  The  statute  says  "  duly,"  and  you  have  drawn  a  very  proper  distinction 

^  "  y  *  4*>*  between  "  duly"  ^and  *'  necessarily ;"  but  if  I  understood  you  correctly,  the  magis* 
trates  assumed  that  they  had  a  right  of  judging  as  to  whether  an  inquest  was  held 
**  necessarily'*  as  well  as  "duly"?— Not  whether  it  was  ''necessary"  as  well  as 
"duly";  they  assumed  the  word  "  duly"  in  that  statute,  as  interpreted  by  the  case 
in  East,  meant  **  necessarily."  There  is  a  case,  in  which  I  can  show  you  the 
judges  have  held  the  word,  "  every  married  woman"  to  include  **  immarried 


women/' 


1293.  Mr.  Galty  Kfiight.]  When  you  are  speaking  of  the  magistrates,  you  are 
speaking  of  the  magistrates  of  Middlesex  ? — Yes. 

1 294.  Mr.  Wakley.]  Do  you  consider  it  would  be  a  sound  state  of  the  law  for 
magistrates  to  possess  the  power  of  determining  whether  an  inquest  had  been 
necessarily  or  unnecessarily  taken  ? — I  have  already  said,  I  do  not  thmk  their 
powers  ought  to  be  enlarged  on  the  subject,  as  regards  the  examination  of  vdt- 
nesses  on  oath ;  but  that,  as  it  at  present  exists,  namely,  the  power  of  taking 
the  answers  given  by  the  coroner  himself  on  oath,  I  see  no  objection  to  it. 

1295.  You  think  the  power  they  now  exercise  is  suflScient? — Yes,  as  far  as 
they  are  concerned,  I  think  it  is,  there  being  the  other  remedies. 

1296.  What  authorities  have  the  control  of  the  County  Lunatic  Asylum? — 
That  asylum  is  regulated  by  Act  of  Parliament,  which  vests  the  whole  power  for 
its  guidance  and  government  in  a  committee  of  the  visiting  justices,  to  be  chosen 
annually  by  the  bench  at  large ;  no  other  magistrates  have  any  power  over  that 
asylum,  and  not  even  a  right  to  enter  it,  except  under  the  permission  of  the 
visiting  justices. 

1 297.  Now,  if  the  patients  in  that  institution  were  treated  cruelly,  and  were 
neglected,  which  certainly  is  not  the  case  at  Hanwell,  so  that  human  life  were 
lost  in  consequence,  through  whose  instnmientality  would  the  controlling 
authorities  be  made  amenable  to  the  law? — I  know  of  no  control  over  the 
visiting  justices,  but  removal  of  them  from  their  office  as  visiting  justices. 

1 298.  Suppose  lives  were  lost  in  consequence  of  defective  or  cruel  regulations, 
and  inquests  were  held  on  the  dead  bodies  of  the  persons  who  had  died  in 
consequence  of  the  defective  arrangements  there,  through  whose  instrumentality 
would  the  controlling  authorities  be  amenable  to  the  law  ? — In  the  case  you  put, 
there  would  be  a  verdict  either  of  man^aughter  or  wilful  murder  against  certain 
individuals,  and  they  would  be  tried  by  the  ordinary  tribunal  as  any  other  person 
against  whom  any  such  inquest  was  found. 

1 299.  Who  has  the  control  of  the  gaols  in  the  county  ? — ^The  justices  at  large. 

1300.  If  the  prisoners  were  to  die  in  the  gaols  in  consequence  of  bad  and 
defective  regulations,  or  insufficiency  of  diet,  who  is  there  to  bring  the  controlling 
authorities  to  be  amenable  to  the  law? — I  do  not  really  understand  the  meaning  of 
the  question;  when  persons  die  in  gaols,  whatever  may  be  the  cause  of  death,^an 
inquest  must  be  held  ;  assuming  a  verdict  to  be  pronounced  by  a  jury  of  wilful 
murder  or  manslaughter  against  either  the  gaolers  or  against  the  visiting  justices, 
or  against  any  other  persons,  they  would  be  amenable  to  be  tried  on  that 
indictment,  assuming  that  any  thing  hke  personal  misconduct  was  shown  as 
against  the  visiting  justices,  or  against  any  other  person  in  the  commission 
which  did  not  amount  to  an  offence  in  law,  his  conduct  might  be  represented 
to  the  Lord  Chancellor,  and  in  such  case,  as  in  the  case  of  any  other  misconduct 
of  persons  in  the  commission,  he  might  be  struck  out  of  it. 

1301.  Are  not  the  justices  of  the  peace,  in  a  great  number  of  instances, 
eX'Officio  guardians  of  poor-law  unions  ? — By  the  Act  of  Parliament  they  are  so. 

1302.  Is  it  not  the  duty  of  the  magistrates  to  order  reUef  to  the  poor  in  cases 
of  urgent  necessity  ? — Not  now,  I  believe  ;  it  used  to  be  before  the  Poor  Law 
Amendment  Act ;  I  take  it  that  has  taken  the  whole  power  of  relief  out  of  the 
hands  of  the  justices. 

^S^S*  Bearing  in  mind  the  duties  which  the  coroner  would  have  to  perform 
on  occasions  such  as  I  have  named,  do  you  consider  that  it  is  consistent  with  a 
sound  and  efficient  exercise  of  the  functions  of  the  coroner,  that  the  justices  of 
the  peace  should  have  the  power  of  determining  whether  he  had  necessarily  or 
unnecessarily  taken  any  inquest?— I  think  your  question  is  not  applicable,  as 
far  as  the  gaols  are  concerned,  and  it  is  answered  in  this  way ;  you  must  of 
necessity  have  an  inquest  there  by  the  Act  of  Parliament.     In  case  of  any  death 
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in  the  Hanwell  Lunatic  Asylum,  the  governing  body  of  the  asylum  is  only  a  Mr. 

8n^  number  of  the  justices,  and  I  have  no  idea  that  the  body  at  large  would    Serjeant  Adams. 
act  differently  in  the  case  of  an  inquest  taken  by  the  coroner  at  the  Hanwell       "TT     I 
Asylum,  from  what  they  would  at  any  other  place.  ^   u  y  1  40. 

1304.  Are  you  aware  that  the  expenses  of  the  inquest  on  Coleman  were  dis* 
allowed  by  a  quorum  of  only  three  justices,  and  that  with  two  of  those  justices 
the  coroner  had  had  personal  contention  ? — ^That  is  not  so,  in  point  of  fact ;  there 
were  nine  justices  present  at  the  time  when  the  expense  of  Coleman's  case  was 
disallowed  ;  the  question  refers  to  a  meeting  of  the  committee,  who  made  the 
report  to  the  bench  of  that  disallowance. 

1 305.  Which  committee  consisted  of  the  three  I  have  named  ? — That  com- 
mittee consisted  of  three  gentlemen,  of  whom  I  hear  from  you  there  had  been  a 
personal  dispute  between  you  and  two  of  them. 

1306.  Chairman.']  If  death  should  occur  in  the  lunatic  asylum  or  in  a  gaol, 
it  might  arise  from  the  neglect  of  the  immediate  officers  of  the  estabUshment, 
in  that  case  that  neglect  would  come  under  the  supervision  of  the  visiting  magis- 
trates ;  do  you  think  it  possible  that  deaths  could  arise  from  any  imperfect  regu- 
lations of  the  magistrates ? — I  should  think  not;  the  asylum  at  Wakefield,  in 
Yorkshire,  which  is  a  county  lunatic  asylum,  used  to  hold  inquests  on  every 
person  who  died  in  the  asylum  ;  about  three  years  ago  they  gave  up  the  practice 
as  being  unnecessary,  useless  and  expensive. 

1307.  Do  you  think  the  magistrates  could  by  any  possibility  screen  any  officer 
of  the  establishment  who  had  been  guilty  of  gross  neglect  P— Being  one  of  the 
visiting  justices  myself,  I  ought  perhaps  to  feel  some  delicacy  in  answering  the 
question,  but  I  confess  I  do  not;  I  do  not  think  it  can  be  predicated  of  15 
gentlemen,  that  they  would  screen  an  oflfcer  who  had  misconducted  himself. 

1308.  Under  these  circumstances,  and  considering  further,  that  the  accounts 
of  the  coroner  and  the  consideration  of  the  inquest  would  come  under  revision  of 
a  body  of  magistrates  distinct  from  those  of  the  visiting  justices,  although  there 
might  be  some  of  the  magistrates  members  of  both  boards ;  do  you  think  it  pos- 
sible any  abuse  could  result  from  the  existing  state  of  the  law  in  regard  to  this 
establishment  ? — In  my  opinion,  decidedly  not. 

1309.  Mr.  Gaily  Knight.']  Do  you  conceive  it  would  be  for  the  public  advan- 
tage that  a  judge,  chosen  by  popular  election,  should  be  exempted  from  all  con- 
trol, and  placed  as  a  check  on  the  conduct  of  the  magistrates  ? — I  should  think 

it  would  be  reversing  the  order  of  things  very  much  to  do  so.  v 

1310.  Mr.  Wakley.]  Have  you  heard  it  proposed  that  the  coroner  should  be 
placed  beyond  all  control  ? — ^Not  to  my  knowledge. 

1311.  Mr.  Gaily  Knight.]  If  the  coroner  was  emancipated  from  the  control 
of  the  magistrates,  to  what  other  control  would  you  propose,  or  would  you 
think  it  convenient,  he  should  be  subjected  to  ? — I  have  never  considered  the 
subject,  and  am  incapable  of  giving  an  answer. 

1312-  Mr.  Wakley.]  Are  you  aware  of  any  inconvenience  which  arose  from  the 
magistrates  being  merely  auditors  of  the  coroner's  accounts  up  to  the  occunrence 
of  the  case  in  Eaist,  in  1808? — I  am  not  aware  that  magistrates,  up  to  that  time, 
were  mere  auditors ;  I  know  not  what  transactions  may  have  taken  place,  I  only 
know  there  is  no  case  in  the  books  about  it;  I  do  not  know,  one  way  or  the  other, 
whether  it  was  so  or  not. 

1313.  Can  you  recollect  whether  any  case  was  cited  on  that  occasion,  showing 
the  magistrates  had  ever  exercised  any  other  fimctions  with  reference  to  the 
coroners'  accoxmts  than  that  of  auditors  ?— I  do  not  think  that  there  is  any  case 
cited  in  that  case ;  but  I  have  some  notion  of  a  coroner  being  fined  many  years 
back  for  misconduct,  but  I  cannot  call  to  mind  where  the  authority  is. 

1314.  Do  you  mean  fined  by  one  of  the  superior  courts  or  before  magistrates? 
^ — ^I  really  do  not  know. 

t3>5.  Chairman.^  The  1st  of  Victoria,  c.  68,  which  is  called  "the  Coroners' 
Expenses  Act,"  empowers  the  magistrates  to  alter  and  vary  the  schedule 
of  fees ;  do  you  think  that  that  in  any  degree  interferes  with  the  discretionary 
power  supposed  to  have  been  vested  by  the  former  Act,  and  by  the  decisions  of 
the  judges  and  magistrates  ? — Previous  to  this  statute  the  coroner  could  claim 
nothing  beyond  his  fees  and  mileage ;  the  witnesses  and  other  attendants  were 
not  legally  paid  at  all,  but  they  used  to  be  paid  by  common  consent  out  of  the 
parish  funds  ;  when  the  new  poor  law  came  into  operation,  the  Poor  Law  Com- 
missioners would  no  longer  allow  the  charges  to  come  out  of  the  poor-rate,  the 
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Mr.  consequence  of  that  wa6  the  passing  of  the  1st  of  Victoria,  which  gave  tbe 

Serjeant  Adams,    coroner  a  legal  right  to  pay  witnesses  and  other  fees,  or  rather  compelled  him  to 

"~       ^      do  so,  and  gave  him  an  additional  fee  to  what  he  had  previously  had  for  his  own 

3  July  1840.      services,  as  a  remuneration  for  the  money  he  must  necessarily  be  out  of  pocket 

by  these  payments  in  advance. 

1316.  By  this  Act  of  Victoria,  c.  68,  the  magistrates  were  empowered  to 
make  a  schedule,  and  "  to  alter  and  vary  '^  it  from  time  to  time ;  it  has  been 
stated  that,  inasmuch  as  they  had  only  the  power  of  altering  and  varying  the 
schedule,  they  could  not  have  the  power  of  disallowing  the  fees  altogether,  and 
that  interpretation  of  that  statute  would  in  fact  put  an  end  to  the  discretionary 
power  vested  in  them  by  the  statute  of  George  the  Second  ? — Such  an  interpre- 
tation is  neither  logical  nor  sensible ;  their  having  the  power  to  make  and  vary 
and  alter  the  schedule  is  a  thing  totally  distinct  from  their  inquiry  as  to  whom 
these  sums  are  to  be  paid. 

1317.  The  magistrates  in  consequence  of  that  statute  formed  a  schedule  in 
November  1837  ?— They  did. 

1318.  They  subsequently  amended  that  schedule  in  December  1839? — They 
did. 

1319.  By  that  amended  schedule  the  coroner  was  prohibited  from  paying  fees 
to  parochial  constables  or  officers  receiving  fixed  salaries  or  wages  ? — ^Yes,  that 
is  so. 

1320.  It  appears  that  subsequently  in  January  1840  an  explanatory  order 
was  issued,  by  which  it  was  prescribed  that  payment  should  be  made  to  no  con^ 
stable  where  there  was  a  salaried  constable  in  the  parish? — ^That  is  not  so  much 
an  explanatory  order  as  an  additional  order. 

1321.  Do  you  consider  that  that  additional  order  has  the  authority  of  the 
schedule  ? — I  take  it  it  has,  because  the  schedule  is  nothing  more  than  an  order 
of  sessions ;  it  is  not  because  you  give  it  the  name  of  schedule  that  its  validity 
arises. 

1322.  You  would  not  make  any  distinction  between  the  amended  sche- 
dule and  the  additional  order  7 — 1  should  think  not,  in  point  of  validity  ; 
according  to  my  recollection,  there  was  a  subsequent  Act  of  the  court 
adopting  this  order ;  I  was  a  little  uneasy  at  the  way  the  order  passed ;  T  thought 
there  was  hardly  sufficient  attention  given  to  the  wording  of  it,  or  in  looking 
to  the  effi^ct  of  it ;  I  remember  perfectly  well  this  order  being  passed,  and 
I  think  it  will  be  found  subsequently  a  further  order  c^  the  court  was  adopted 
upon  it. 

^3^3-  You  think,  no  confusion  can  arise  from  the  issuing  of  such  orders  from 
time  to  time,  subsequently  to  any  regularly  amended  schedule  ? — I  do  not  say 
that. 

1324.  Mr.  Wakley.']  Do  you  consider  the  order  to  be  part  of  the  schedule  ? — 
I  should  consider  it  to  be  a  variation  of  it  within  the  powers  of  the  Act ;  but 
to  make  it  valid,  a  copy  of  it  should  be  deposited  with  the  clerk  of  the  peace, 
and  another  copy  delivered  to  every  coroner ;  whether  that  has  been  done  I 
cannot  telL 

1 325.  Do  you  think  if  a  succession  of  those  orders  were  made  and  not  included 
in  a  schedule,  or  entitled  as  schedules,  that  they  would  be  equally  valid,  and  have 
equal  force  with  a  schedule  prepared  according  to  the  Act? — ^I  think  they  would 
be  valid  and  have  equal  force,  but  I  think  it  would  be  a  very  unbusiness-like 
course  of  conduct;  but  that  is  mere  matter  of  opinion. 

1326.  You  say  you  believe  the  court  has  power  to  alter  and  vary  and  rescind 
any  sum  which  may  be  named  in  the  schedule  ? — Altering  and  varying  implies 
rescinding. 

1327.  Does  not  the  Act  require  that  the  justices  shall  positively  make  a  sche- 
dule of  fees,  allowances  and  expenses,  which  shall  be  adopted  and  paid  on  holding 
coroners'  inquests  ? — Yes. 

1328.  Then  do  you  consider  that  the  justices,  having  made  such  a  schedule, 
and  having  allowed  those  fees  and  expenses  for  two  years,  would  then  be  empow- 
ered by  this  Act  to  rescind  the  whole  of  them,  and  to  allow  nothing  ? — Certainly  ; 
I  do  not  understand  what  is  meant  as  to  **  allowing  nothing ;"  if  they  have  found 
that  the  aUowing  fees  to  a  particular  class  has  been  productive  of  evil,  they  have 
a  right  to  take  away  the  whole  demand  from  that  class  ;  if  they  refuse  to  make 
any  schedule  altogether,  the  coroner  must  apply  to  the  Queen's  Bench  for  a 
mandamus  to  compel  them. 

1329.  But 


Digitized  by 


Google 


ON  CORONERS  FOR  MIDDLESEX.  93 

1329.  But  having  made  the  schedule,  and  having  allowed  the  coroners  to  act         ,   ^'f- 

on  it  for  two  years,  do  you  consider  it  would  be  deemed  to  be  a  compliance  with     Serjeant  Adams. 
the  law  if  they  then  rescinded  all  the  allowances  which  had  been  previously       3juiyi84o. 
made? — Do  you  mean,  and  made  fresh  ones  ? 

1330.  No,  rescind  them  altogether,  and  made  no  future  allowance. — I  should 
say  if  they  rescinded  all  their  sdlowances,  and  made  no  fresh  ones,  that  in  point 
of  fact  they  would  be  disobeying  the  statute,  and  would  be  compelled  to  make  a 
schedule  by  mandamus* 

1331.  Do  you  find  any  thing  in  this  Act  which  can  justify  the  magistrates  in 
directing  their  pajrments  to  be  made  to  particular  persons,  thus  altering  the 
authority  of  the  coroner? — ^No,  they  do  not  direct  payments  to  be  made  to 
particular  persons  ;  they  direct  certain  persons  shall  not  be  paid  who  have  neither 
had  loss  of  time  nor  expense  incurred  in  attending. 

1332.  But  inasmuch  as  the  constables  were  paid  before  the  Poor  Law  Amend- 
ment Act  was  passed,— as  their  payments  were  discontinued  in  consequence 
of  that  Act,  and  inconvenience  had  been  declared  to  arise  from  the  with- 
holding of  the  payments,  and  this  Act  having  been  passed  to  remove  that  incon- 
venience and  provide  for  the  payments,  do  you  consider  that  the  magistrates 
have  the  power,  under  the  Act,  to  direct  the  coroner  to  withhold  all  payments 
from  constables  ? — I  take  it  that  the  magistrates  have  a  complete  discretionary 
power  to  say  what  pajrments  shall  be  made  or  shall  not  be  made,  subject  of 
course  to  the  exercise  of  that  discretion  being  a  bond  fide  exercise  of  discretion, 
and  not  a  corrupt  one.  The  allowance  to  constables,  before  the  statute  passed, 
was  illegal ;  the  statute  passed  for  the  purpose  of  legaUzing  such  payments  as 
the  justices  should  think  right ;  if  the  justices  think  that  it  is  not  right  that  the 
constable  who  pays  no  expenses,  and  loses  no  time  in  attending  an  inquest,  should 
not  be  paid,  they  are,  I  think,  acting  strictly  within  the  limits  of  their  power 
in  making  such  arrangement 

1 333.  If  they  can  exercise  that  power,  why  can  they  not  withhold  all  pajrments 
from  ail  constables  and  all  persons  who  were  necessarily  engaged  in  the  sum- 
moning of  juries  and  in  holding  inquests  ? — You  reduce  that  again  into  a 
question  of  discretion  and  bond  fides. 

1334.  I  beg  to  call  your  attention  to  the  preamble  of  this  Act :  "  And  whereas 
the  holding  of  coroners'  inquests  on  dead  bodies  is  attended  with  divers  necessary 
expenses,  for  the  payment  whereof  no  certain  provision  is  made  by  law,  and 
such  expenses  have  usually  been  discharged  without  any  lawful  authority  for  that 
purpose,  out  of  monies  levied  for  the  relief  of  the  poor,  and  it  is  expedient  to 
make  an  adequate  legal  provision  for  the  payment  of  such  expenses  ;"  is  not 
that  clearly  a  law  to  provide  for  the  pajrment  of  the  constables,  they  themselves 
having  received  a  fee  before  this  Act  was  passed  ? — I  take  it,  not. 

>335-  What  is  the  meaning  of  the  words  "  such  expenses,"  in  the  preamble 
of  the  Act  ? — That  is  to  say,  for  such  expenses  as  are  necessary. 

1336.  Read  the  preamble? — [The  Witness  reads  the  same^ — ^The effect  of  it  is 
this.  You  must  make  legal  provision  for  the  payment  of  the  necessary  expenses, 
and  it  is  thrown  on  the  discretion  of  the  magistrates  to  say  what  those  necessary 
expenses  are.  The  words  **  alter  and  vary,*'  show  the  continuance  of  the  dis- 
cretionary power ;  if  they  have  allowed  improper  fees,  they  may  be  put  right ; 
those  may  be  too  large  or  too  small ;  in  the  one  case  they  should  lessen,  in  the 
other,  increase  them- 

1337.  Do  you  interpret  the  words  you  have  read  to  mean,  that  provision  was 
to  be  made  for  the  payment  of  the  expenses  of  holding  cordners'  inquests  ? — Of 
those  expenses  which  the  magistrates  deemed  necessary,  I  take  it,  the  effect  of 
the  Act  is  to  state,  that  some  expenses  are  necessary ;  not  to  define  what  the 
expenses  are,  and  to  make  the  magbtrates  the  tribunal  who  are  to  decide  what 
expenses  are  necessary. 

1338.  Are  you  aware  that  the  enactment  of  this  law  was  caused  by  a  circular 
which  had  been  issued  by  the  Poor  Law  Commissioners,  declaring  that  hence- 
forth the  payment  for  the  expenses  of  holding  inquests  should  not  be  allowed  out 
of  the  poor-rate  ? — I  was  not  aware  that  it  arose  from  a  circular  of  that  kind ;  I 

.was  aware  it  arose  from  the  fact  of  the  reftisal  of  the  Poor  Law  Commissioners  to 
allow  the  expenses  to  be  paid  out  of  the  poor-rate. 

1 339.  Do  you  hold,  that  the  payment  of  the  constables,  previously  to  the  enact- 
ment of  this  law,  out  of  the  poor-rate  was  illegal  ? — Certainly ;  every  payment 
was  illegal. 
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Mr.  1340.  To  the  constables  ? — And  to  every  body  else,  except  the  coroner  ;  the 

Serjeant  Adams,    ^hole  pajrments  were  illegal- 
■"TT     I  1341  •  How  is  the  constable  paid  now? — ^What  constable  ? 

3  u  y  1  40.  ^  ^^    rpj^^  constable  who  summonses  the  coroners'  juries. — I  presume,  if  he  is 

a  salaried  constable  he  is  not  paid  at  all  under  that  schedule ;  the  schedule  will 
state  that. 

1 343.  He  is  paid  or  he  is  not  for  the  performance  of  the  duties  which  he  now 
executes  in  summoning  juries  and  in  attending  inquests ;  if  he  be  paid,  all  pay- 
ments being  denied  by  the  magistrates  under  this  Act,  out  of  what  fiind  is  he 
paid  ? — I  do  not  understand  the  question.  K  you  mean  that  the  coroner  for 
Middlesex  now  pays  a  salaried  constable  for  summoning  an  inquest,  he  must  of 
course  pay  out  of  his  own  pocket,  as  he  is  making  a  payment  which  the  sche- 
dule does  not  authorize  him  to  make,  and  there  is  no  other  fund  to  pay  it  from. 

1 344.  Are  you  aware  there  is  no  such  thing  as  a  salaried  constable  ? — If  so, 
that  part  of  the  schedule  would  be  inoperative. 

1 345.  He  is  not  salaried  as  a  constable,  he  has  a  ssl^ry  as  a  beadle  ? — If  so,  the 
schedule  should  be  altered  from  the  word  "  constable"  to  the  word  "  beadle/' 

1346.  It  has  been  declared  it  is  illegal  to  pay  the  constable  out  of  the  poor- 
rate  ? — Yes  ;  that  is,  to  pay  the  constable  for  summoning  juries. 

1347-  Out  of  the  poor-rate? — Yes,  no  doubt. 

1 348.  If  the  coroner  cannot  pay  him  under  this  Act,  how  can  the  constable  legally 
receive  payment  from  any  other  fund?  —He  cannot  for  the  act  of  summoning. 

^349-  Then  the  magistrates,  by  that  schedule,  have  determined  that  the  con- 
stables shall  receive  no  payment  for  the  performance  of  that  duty  ? — If  he  be  a 
salaried  officer. 

1 350.  If  he  be  a  salaried  beadle  ?— If  the  question  turns  upon  this,  that  the  man 
is  paid  as  a  *'  beadle"  and  not  as  a  '*  constable,"  but  that  he  summons  as  a<M)n- 
stable  and  not  as  a  beadle,  then  the  schedule,  using  the  word  **  constable,"  uses 
lan  improper  word  ;  and  it  should  use  the  word  **  beadle"  instead ;  whether  in 
fact  it  is  so  or  not,  I  do  not  know. 

1351.  Do  you  not  consider,  on  reading  this  Act,  it  was  intended  by  the  Legis^ 
lature  that  all  the  expenses  of  holding  an  inquest  should  be  provided  for  by  the 
provisions  of  this  Act  ? — ^All  the  necessary  expense. 

1352.  Is  not  summoning  a  jury  attended  with  a  necessary  expense  ? — That  is 
the  question  in  dispute ;  if  the  person  who  summons  has  a  salary  from  the 
parish,  and  neither  loses  his  time  nor  incurs  costs  in  summoning  the  jury,  the 
magistrates  have  said  he  ought  not  to  be  paid  for  such  summons  ;  whether 
rightly  or  not,  it  is  not  for  me  individually  to  pronounce  an  opinion,  because  I 
am  one  of  them. 

1353.  Are  you  acquainted  with  any  other  county  in  which  the  payment  is 
withheld  from  the  constable? — I  know  nothing  of  the  practice  in  any  other 
county  in  England,  one  way  or  the  other. 

1354.  Do  not  you  consider,  Parliament  having  provided  for  the  constable  in 
this  way,  that  it  was  the  intention  of  the  Legislature  so  to  stipulate  for  the  per- 
formance of  this  specific  duty  of  the  constable,  as  to  make  him  active  and 
vigilant  in  the  exercise  of  bis  duty  ? — I  must  give  a  lawyer's  answer ;  I  know 
nothing  of  the  meaning  of  the  Legislature  but  from  what  I  see  enacted,  and  it  is 
difficult  enough  to  find  it  out  even  then. 

1355.  Is  it  not  clear  this  Act  has  declared  that  "  divers  necessary  expenses  for 
the  payment  of  holding  coroners'  inquests  having  been  usually  discharged 
without  any  lawful  authority,  that  it  is  expedient  to  make  adequate  provision 
for  the  payment  of  such  expenses  by  this  Act ;"  having  declared  that  in  the 
preamble  of  the  Act,  and  seeing  the  provision  for  carrying  it  into  execution  m 
the  clauses  of  the  Act,  have  the  magistrates  of  Middlesex,  by  their  amended 
schedule,  provided  that  the  payment  should  be  made  out  of  the  county-rate, 
as  is  provided  by  this  Act  ?— They  have  provided  those  payments  which  in  their 
judgment  they  deem  necessary,  and  they  are  the  tribunal  who  are  to  decide. 

J  356.  Sir  George  Strickland.]  The  magistrates,  in  making  this  schedule,  are 
bound  by  the  words  of  the  Act  of  Parliament  ? — Certainly. 

1357.  In  making  that  schedule,  do  you  think  they  have  the  power  of  travelling 
beyond  the  words  of  the  Act  ?— Certainly  not. 

1358.  Then,  if  instead  of  merely  stating  what  fees  the  coroner  shall  allow,  they 
have  hkewise  put  in  words,  prohibiting  certain  persons  from  being  paid  ;  is  that 
acting  within  the  words  of  the  Act  of  Parliament? —Clearly  ;  because  they  simply 
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say  such  and  such  people  only  shall  be  paid,  and  they  are  not  controlling  whom  Mr. 

he  shall  pay,  Serjeant  Adams. 

1359.  Mr.  Wakley.']  Is  it  not  a  virtual  exclusion  of  certain  persons? — ^Not  "~^  ~ 
the  least  in  the  world  ;  they  must  attend  as  witnesses,  and  must  summon  if  they  ^  u  y  i  40. 
are  ordered  to  do  so  ;  the  county  of  Middlesex  have  considered,  where  no  expense 

is  incurred  by  the  officer  and  no  time  lost,  that  no  expenses  should  fall  on  the 
county  by  reason  of  his  attendance  on  an  inquest. 

1360.  Are  you  aware,  in  many  cases,  a  constable  is  put  to  expenses  in  summon- 
ing a  jury  ? — Then  those  expenses  would  be  allowed  under  that  schedule. 

1361.  If  it  is  provided  in  this  Act  that  the  payment  shall  be  made  out  of  the 
county-rate,  and  if  the  constable  is  paid  now  out  of  the  poor-rate,  and  not  out  of 
the  county-rate,  for  the  performance  of  his  duty,  are  the  provisions  of  this  Act 
complied  with  by  the  justices  ? — He  is  not  paid  out  of  the  poor-rate  for  the  dis- 
charge of  that  duty,  he  is  paid  out  of  the  poor-rate  for  the  discharge  of  his 
duty  as  constable  or  beadle. 

1362.  Is  he  paid  for  the  performance  of  his  duty  at  coroners*  inquests  ? — ^The 
intention  of  the  Act  is  not  to  pay  a  man  for  performing  a  duty ;  the  intention  is 
to  save  him  harmless  from  expenses,  that  is  the  meaning  of  the  Act  ;  it  is  upon 
the  same  principle  that  all  witnesses  are  paid,  or  supposed  to  be  paid,  in  attending 
courts  of  justice. 

1363.  Sir  George  Strickland.']  If  in  the  exercise  of  his  duty  as  constable  or 
beadle  he  summon  a  jury  for  the  coroner,  and  is  paid  no  fee  for  that,  does  it  not 
arise  as  a  consequence  that  he  is  paid  out  of  the  poor-rate  for  executing  that 
duty  for  the  coroner  ?  —No ;  because  his  payment  would  be  just  the  same,  whe- 
ther he  executed  that  duty  or  not. 

1364.  Do  you  not  consider  summoning  a  jury  for  the  coroner  is  an  additional 
duty  ?— It  may  be  an  additional  duty,  but  he  gets  nothing  additional  for  it. 

1 365.  Mr.  Wakley.]  Then,  are  the  terms  of  this  Act  complied  with  ? — ^I  say  it 
is  perfectly  immaterial  whether,  in  my  own  opinion,  they  are  or  are  not ;  one  indi- 
vidual will  say  they  are,  another  will  say  they  are  not ;  the  body  to  determine 
whether  they  are  or  are  not,  are  the  magistrates,  who  have  the  jurisdiction  upon 
the  subject,  and  they  have  determined  that  it  is  not  necessary,  within  the  meaning 
of  that  Act  of  Parliament,  to  make  any  payment  to  salaried  constables ;  they  are 
the  parties  to  judge,  and  none  others. 

1366.  Sir  George  Strickland.]  Is  the  summoning  juries  for  the  coroner 
attended  with  no  trouble  or  inconvenience  to  the  beadle  ? — It  may  be  attended 
with  trouble  and  inconvenience  ;  but  witnesses  are  not  to  be  paid  for  trouble  and 
inconvenience,  but  for  expenses  and  loss  of  time. 

1 367.  Mr.  IVakley.]  Would  you  place  the  duty  which  the  constable  has  to 
perform  in  giving  notice  to  the  coroner,  in  summoning  juries,  in  attending 
inquests,  sometimes  for  10,  12  or  20  hours,  in  the  same  category  as  the  loss 
a  witness  may  sustain  by  attending  the  inquiry  ?— The  constable  sustains  no  loss ; 
if  a  witness  sustains  a  loss,  he  is  to  be  paid  for  it ;  a  journeyman  baker  who 
comes  to  attend  an  inquest  loses  a  day*s  work,  and  he  would  be  paid  for  it ;  a 
constable  who  comes  to  attend  the  inquest  loses  nothing,  and  therefore  would  not 
have  to  be  paid  ;  that  is  the  principle  on  which  the  schedule  has  been  framed ; 
whether  rightly  or  wrongly  I  shall  pronounce  no  individual  opinion,  because 
I  do  not  think  a  magistrate  should  pronounce  an  individual  opinion  on  the  con- 
duct of  a  body  of  which  he  is  the  chairman  and  moderator ;  that  is  my  only 
reason  for  not  doing  so.  \ 

1368.  Chairman!]  Have  not  the  magistrates  considered  the  test  of  pajonents 
or  not,  whether  the  diflferent  parties  to  whom  they  prohibit  payment  are  well 
paid,  without  reference  to  the  fund  from  which  that  payment  is  made ;  for  instance, 
domestic  servants  receiving  regular  wages  from  their  masters ;  parochial  con- 
stables receiving  salaries  from  their  parishes ;  metropolitan  police  constables 
regularly  psdd  by  Government ;  is  not  that  the  principle  on  which  they  have 
acted  ? — ^That  is  the  principle  on  which  they  have  acted. 

1369.  Colonel  Wood.]  What  is  the  practice  as  to  the  metropohtan  police,  are 
they  permitted  to  receive  fees? — O,  yes  ;  the  sessions  allow  them  Is.  6d.  a  day 
for  their  attendance  ;  I  am  of  opinion  if  that  Is.  6d.  was  reduced  to  Is.  it  would 
be  a  good  thing. 

1370.  Mr.  Wakley.]  On  what  principle  do  you  allow  the  police  1  s,  6d.  a  day 
for  their  attendance,  if  you  withhold  all  payment  to  the  salaried  constable  ? — We 
have  reduced  the  allowance  to  1^.  6rf. ;  I  say  1  should  be  glad  to  see  it  reduced 
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Mr.  lower.     The  question  is  not  whether  we  have  done  wisely  in  not  making  aa 

Serjeant  Adams,    allowance  to  the  constables  upon  inquests,  but  whether  we  do  wisely  in  making 
July  1840.      allowance  to  the  metropolitan  police  officers  there. 

1371.  Does  your  schedule  allow  the  coroner  to  make  any  payment  to  a  con- 
stable in  case  he  has  plunged  into  the  water  to  rescue  a  person  from  drowning, 
but  failing  to  do  so,  an  inquest  is  afterwards  held  on  the  body  ? — No  ;  because 
however  much  the  conduct  of  the  individual  should  be  applauded,  it  is  not  a 
necessary  expense  of  the  inquest. 

1372.  Do  you  consider  a  policeman  who  has  discharged  that  humane  duty, 
and  who  is  called  out  of  his  bed  on  the  following  day  when  he  is  off  duty  to 
attend  the  inquest,  should  have  no  allowance  ? — ^That  is  a  totally  different  ques- 
tion ;  it  is  impossible  to  form  a  schedule  that  should  contain  such  an  item  in  it 
as  the  one  you  are  now  speaking  of.  I  should  be  very  happy,  privately,  to  assist 
in  rewarding  such  a  constable,  and  holding  him  up  as  a  meritorious  officer ;  but 
we  cannot  frame  a  schedule  to  meet  cases  of  that  kind. 

1373-  Would  there  be  any  difficulty  in  allowing  payments  to  those  police  con- 
stables who  were  called  out  of  their  beds  to  attend  inquests  ? — There  would  be 
great  difficulty  to  form  such  a  schedule,  practically. 

1374.  The  question  has  not  been  answered  in  distinct  terms,  whether  the 
constables  are  now  paid  for  the  performance  of  their  duties  which  they  execute 
on  the  holding  of  coroners'  inquests  ? — I  think  1  have  answered  that  before,  by 
stating  it  is  not  intended  they  should  be  paid  for  the  performance  of  a  duty,  but 
for  the  expenses  incurred. 

1 375.  How  are  they  paid  for  the  expenses  incurred? — ^They  incur  no  expense. 

1376.  Are  you  aware  that  they  often  do  incur  expenses? — If  they  do,  those 
expenses  clearly  ought  to  be  paid ;  and  if  the  schedule  does  not  allo^  the  expenses 
to  be  so  paid,  it  is  defective. 

1377.  Colonel  Wood.]  Has  any  representation  been  made  to  the  magistrates 
as  to  the  inconvenience  from  the  non-pajonent  of  these  fees  to  constables  ? — Not 
that  I  am  aware  of. 

1378.  If  such  a  representation  had  been  made  from  the  coroners,  of  course  it 
would  meet  with  fair  consideration  ? — I  should  conclude  so. 

1379.  Mr.  Wakley.]  Did  not  all  the  constables  and  the  beadles  of  the  county 
present  a  memorial  to  the  magistrates  on  the  subject  ? — Yes,  they  did ;  but  their 
complaint  was,  they  were  deprived  of  their  fees. 

1381^.  Chairman.']  Are  you  aware  this  regulation  of  the  magistrates  has  been 
evaded  in  any  part  of  the  county  ? — I  am  not  aware,  of  my  own  knowledge  ;  I  have 
heard  it  stated  that  it  has  been  given  in  evidence  here,  that  one  of  the  coroners 
paid  no  attention  to  it. 

1381.  It  has  been  stated  by  Mr.  Baker,  in  his  evidence  to  the  Committee,  that 
the  law  in  his  hands  had  become  absolutely  a  dead  letter  ? — I  have  heard  he  gave 
such  evidence ;  and  Mr.  Baker  will  have  on  his  oath  to  state,  before  a  week  is 
over,  whether  such  be  the  fact  or  not. 

1382.  Lord  Eliot,]  Supposing  a  practice  to  exist  in  some  parishes  in  the  county 
of  Middlesex  for  the  unsalaried  constables  to  place  a  warrant  for  the  summoning 
juries  in  the  hands  of  the  salaried  beadles,  and  to  allow  the  salaried  beadles  to 
receive  the  fees  to  which  they  as  unsalaried  officers  were  entitled,  would  that  be 
an  evasion  of  the  schedule  of  the  magistrates  ? — O,  clearly. 

1383.  And  do  you  not  know  that  such  a  practice  exists? — I  do  not ;  but  it 
would  be  clearly  an  evasion. 

1384.  Do  you  know  that  the  practice  with  regard  to  the  allowance  made  for 
the  expense  of  inquests  is  different  in  almost  every  county  in  England,  not  only 
as  it  relates  to  the  amount  of  fees  themselves,  but  as  to  the  persons  to  whom  they 
may  be  paid ;  and  that  in  some  counties  allowance  is  made  to  juries  and  in 
others  not  ?~  I  have  heard  so. 

1385.  Chairman.]  Is  it  the  practice  in  the  county  of  Middlesex,  as  in  many 
other  counties  of  England,  to  withhold  payment  from  jurors  ? — Yes. 

1 386.  Do  you  think  it  desirable  the  jurors  should  be  paid ;  has  the  payment 
to  jurors  been  attended  with  any  abuse,  in  your  recollection  ? — The  question 
comes  on  me  rather  by  surprise ;  but,  as  at  present  advised,  I  should  say  it  is  not 
advisable  to  pay  jurors  on  coroners'  inquests. 

1387.  Will  you  state  your  reasons  why  you  think  the  allowance  should  not 
be  made  to  jurors? — I  think  it  is  one  of  the  best  practical  checks  that  can  be 
devised  as  a  preventive  of  abuses  in  the  office  of  coroner. 

1388.  Lord 
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1388.  Lord  JEliot.]  Do  you  think  it  would  be  desirable,  by  a  general  enact-  Mr. 

ment,  to  specify  the  items  of  expenses  to  be  allowed  by  the  magistrates,  leaving     Serjeant  jldams. 

the  amount  to  their  discretion  ? — I  doubt  the  wisdom  of  legislating  so  minutely ; 

you  find  when  the  Act  is  passed,  something  is  omitted  that  ought  to  be  in,  or       ^  ^"^^'  ^^^' 
something  is  in  which  ought  to  have  been  omitted ;  you  cannot  legislate  in  such 
detail ;  that  is  my  judgment. 

13&9.  Do  you  recommend  that  the  coroner  should  be  remunerated  by  a  fixed 
salary  rather  than  by  fees ;  and  would  such  a  mode  of  payment  relieve  him  from 
the  imputation  of  holding  unnecessary  inquests  for  the  sake  of  fees  ? — ^I  am  not 
aware  that  such  an  imputation  exists,  and  I  do  not  think  it  does ;  with  respect  to 
the  payment  of  the  coroner  by  means  of  a  salary,  hke  most  other  propositions,  it  will 
have  both  its  advantages  and  its  evils  ;  and  I  should  be  inclined  to  say,  upon  the 
balance  of  the  two,  that  it  is  better  it  should  remain  as  it  is. 

1 390.  Mr.  Wakley.]  Do  you  believe  that  the  coroner  can  discharge  his  duty 
satisfactorily  to  the  pubUc,  or  exercise  that  authority  which  he  ought  to  be  enabled 
to  exercise  in  his  court,  if  he  be  continually  subjected  at  the  general  quarter 
sessions  of  the  county  to  the  statements  and  charges  made  by  magistrates  of  taking 
unnecessary  inquests  ? — Supposing  such  a  state  of  things  to  exist,  I  should  say  he 
could  not ;  but  I  have  no  idea  that  such  a  state  of  things  does  exist. 

1391.  Have  you  yourself  not  heard  at  the  general  quarter  sessions  in  this 
county,  that  a  coroner  has  been  charged  with  not  only  taking  unnecessary 
inquests,  but  has  been  charged  with  swearing  falsely,  for  the  sake  of  his  fees  ? — 
No,  I  never  heard  the  latter  charge  made  by  any  body ;  I  have  heard  the  former  * 
charge  made  in  a  speech.  It  is  probable  that  very  publicity  elicited  the  truth, 
and  the  records  of  the  county  show  that  no  such  charge  has  been  sanctioned. 

1392.  Chairman,]  Are  not  all  public  fimctionaries  liable  at  all  times  to  imputa- 
tions and  attacks? — He  would  be  a  most  extraordinary  public  functionary  who  was 
not ;  the  better  way  is  to  pay  no  attention  to  them,  I  believe,  but  do  your  duty  ; 
that  is  the  course  I  adopt. 

1393.  Lord  Eiiot.]  Do  you  not  think  the  withdrawal  of  the  fees  from  the 
parochial  officer,  whose  duty  it  is  to  give  information  of  the  deaths  within  his 
district  to  the  coroner,  may  tend  to  relax  the  vigilance  of  such  officer  ? — I  would 
rather  not  give  an  answer  to  any  question  which  relates  to  my  own  private 
opinion,  as  to  any  thing  which  is  an  act  of  the  body  at  large,  being  their 
chairman ;  if  I  give  an  approval  in  one  case,  I  must  give  a  disapproval  in 
another ;  I  had  better  do  here,  as  I  do  in  the  chair,  abstain  from  giving  an 
opinion  on  any  matters  connected  with  such  subjects. 

1394.  Mr.  Wakley.]  Will  you  state  who  it  is  that  regulates  the  fees  and 
allowances  to  witnesses  who  attend  the  superior  courts  ? — ^The  masters  of  the 
several  courts. 

1395.  Throughout  the  counties  in  the  rural  districts,  how  is  it  done? — Every 
case,  wherever  it  is  tried,  originates  in  Westminster  Hall,  and  the  costs  in  every, 
case  are  taxed  by  the  masters  of  the  difierent  courts  of  Westminster  Hall. 

1396.  Does  the  court  of  quarter  sessions  regulate  any  fees  to  witnesses  other 
than  those  allowed  in  the  coroner's  court? — The  court  of  quarter  sessions 
regulates  all  the  fees  of  witnesses  on  indictments,  and  other  matters  belonging  to 
the  court  of  quarter  sessions ;  but  it  is  subject  to  the  approval  of  the  two  chief 
justices. 

1397.  Do  you  not  consider  it  would  be  a  prudent  provision  to  submit  the  fees 
and  allowances  which  are  made  by  the  court  of  quarter  sessions  in  the  coroner's 
court,  also  to  the  same  tribunal  ? — I  do  not  think  it  would,  because  I  beUeve  the 
signatures  of  the  judges  are  pretty  nearly  formal  or  ministerial ;  I  should  say,  as 
far  as  the  court  of  quarter  sessions  are  concerned,  they  would  be  eager  and 
anxious  it  should  be  so,  because  it  would  remove  the  responsibility  off  their 
shoulders  upon  others. 

1398.  Mr.  Gaily  Knight.]  Are  you  of  opinion  a  coroner  can  legally  hold  an 
inquest  by  deputy  ? — I  should  say  decidedly  that  he  could  not. 

1 399.  Are  you  aware  that  in  boroughs  he  now  can? — Yes;  and  it  is  a  remarkable 
circumstance  that  the  Municipal  Reform  Bill,  which  authorizes  a  coroner  to 
appoint  a  deputy,  makes  no  provision  as  to  the  quahfication  of  that  coroner,  but 
enacts  that  his  deputy  shall  be  a  lawyer. 

1 400.  Do  you  think  that  it  would  be  an  improvement,  or  the  contrary,  if  the 
coroner  in  the  counties  was  permitted  to  act  by  deputy  as  he  is  in  boroughs,  on 
the  same  conditions  ? — I  do  not  think  it  would  be  an  improvement ;  the  number 
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Mr.  of  coroners  may  be  increased,  according  to  the  exigencies  of  the  county.    The 

Serjeant  Jdam.    effect  of  allowing  deputies  would  be,  you  would  make  the  coroner's  office  a 

~r!     I  sinecure,  and  you  would  have  no  control  over  the  deputy. 

3  ju  y  1  40.  1401.  Mr.  Wakley.]  Allow  me  to  ask,  whether  your  mind  has  been  made  up 

on  that  subject  for  any  very  long  period  ? — No,  it  has  not ;  I  never  considered 

the  subject  until  the  question  arose  in  Mr.  Wakley's  case.     In  the  pursuit  of  my 

inquiries,  I  lighted  on  the  case  of  the  King  and  Farrant,  which  decided  it. 

1402.  Lord  Eliot]  Was  it  known  to  tiie  magistrates  that  Mr.  Stirling  was  in 
the  habit  of  holding  inquests  by  deputy  ? — It  seems  to  have  been  the  practice, 
not  only  in  Middlesex  but  in  many  other  counties,  to  have  held  inquests  by 
deputy.  The  case  of  the  King  and  Farrant  was  a  very  remarkable  case.  Tlie 
inquest  in  that  case  caused  a  great  poUtical  sensation  and  excitement,  and  it 
was  suddenly  put  an  end  to ;  application  was  made  to  the  King's  Bench  to 
revive  it ;  the  Court  of  King's  Bench  decided  it  could  not  be  revived,  because  it 
was  no  inquest  at  all,  having  been  commenced  by  the  coroner's  deputy,  and  not 
by  the  coroner  himself.  It  is  a  very  remarkable  fact,  that  there  is  not  one  word 
of  censure  on  the  practice  to  be  found  in  the  whole  report,  it  merely  seems  to 
treat  it  as  an  ordinary  thing.  In  regard  to  Mr.  Stirling  acting  by  deputy,  some 
magistrates  declare,  that  Qiey  never  knew  that  he  did  exercise  his  office  by 
deputy ;  some  I  have  heard  say,  that  they  did  know  that  he  did  so,  and  thought 
nothing  about  it ;  and  there  can  be  no  question,  from  all  the  inquiry  that  has 
been  made,  that  the  exercise  of  the  office  of  coroner  by  deputy  was  thought 
nothing  about,  one  wa^  or  the  other. 

1403.  Chairman.']  There  is  no  question  as  to  its  illegality? — ^None  in  the 
world. 

^  1404.  Do  you  know  of  an  inquisition  that  has  ever  been  quashed,  merely  in 
consequence  of  its  having  been  taken  by  deputy  ? — I  am  aware  of  no  case  in  the 
books  on  the  subject,  except  the  King  and  Farrant ;  and  there  are  one  or  two 
more  modem  cases  in  which  the  point  has  been  incidentally  mentioned 

1 405.  Are  you  aware  that  the  fees  have  been  disallowed  in  Middlesex  previously 
to  the  year  1839,  on  any  inquisitions  which  had  been  quashed  ? — I  am  not  aware 
of  it ;  I  know  nothing  of  the  matter,  one  way  or  the  other. 

1406.  Lord  Eliot.]  Are  you  aware  that  any  intimation  was  given  to  Mr. 
Wakley  of  the  determination  of  the  Middlesex  magistrates,  that  the  practice  of 
holding  inquests  by  deputy  should  be  discontinued  ? — ^I  am  not  aware  of  it,  and  I 
believe  not. 

1407.  Mr.  Gaily  Knight,]  Are  you  of  opinion,  so  far  as  3rou  have  been  aWe  to 
observe,  that  personal  feelings  have  not  mixed  themselves  up  with  any  of  the 
proceedings  of  the  Middlesex  bench  of  magistrates,  in  regard  to  the  affairs  of  the 
coroner? — I  should  say,  as  far  as  the  bench  is  concerned,  certainly  not. 

1408.  Mr.  Wakley,]  But  what  do  you  say  upon  the  point,  as  far  as  the  com- 
mittees have  been  concerned  ? — I  have  never  attended  but  two,  and  in  both  those 
committees  the  resolutions  that  were  passed  were  favourable  to  the  coroner ;  I  do 
not  think  there  could  be  any  personal  feeling  there. 

1409.  Do  you  extend  your  remark  to  all  the  magistrates  who  have  taken  part 
in  the  proceedings  ? — ^You  have  told  me  yourself  to-day,  you  have  had  a  personal 
quarrel  with  two  of  them ;  but  I  will  imdertake  positively  to  say,  there  is  no 
poUtical  or  personal  feeling  upon  the  subject  with  the  body  of  magistrates. 
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Martis,  7^  die  Julii,  1840. 


MEMBERS    present: 


Mr.  Wakley.  I  Mr.  Williams. 

Lord  Eliot.  j  Mr.  Gaily  Knight. 

Colonel  Wood.  |  Sir  George  Strickland. 

LORD  TEIGNMOUTH  in  the  Chair. 


Thomas  Wakley ^  Esq.,  a  Mennber  of  the  Committee,  further  Examined. 

1410.  Mr.  Williams. 1  AFTER  the  cases  of  Austin  and  Coleman  and  others,     t.  iVakUy,  Esq. 
which  you  have  described,  had  happened,  was  any  complaint  made  at  the  court  m.p. 

of  quarter  sessions,   and  did  any  discussion   on  the  subject  ensue  among  the       • 

magistrates? — ^Yes;    complaints  were   made  on   one  occasion  that  unnecessary       7  July  1^40. . 
inquests  had  been  taken,  and  that  the  proceedings  in  the  case  of  Austin  had  been 
improperly  conducted,  and  that  the  inquest  was  unnecessarily  held. 

1411.  Was  the  coroner  of  the  western  division  of  the  county  accused  of  any 
impropriety  of  conduct,  in  the  conducting  of  the  business  of  his  court? — Yes; 
with  reference  particularly  to  the  case  of  Austin,  also  with  reference  to  a 
number  of  inquests  which  had  been  taken,  and  likewise  as  to  post-mortem  ex- 
aminations. 

1412.  Was  the  case  of  Coker  mentioned  in  caurt  along  with  that  of  Austin,  on 
the  11th  of  October  last? — I  believe  that  case  was  also  made  the  subject  of  com- 
plaint, on  the  ground  that  the  boy  had  lived  some  time  after  he  had  met  with 
the  accident,  and,  consequently,  that  it  was  not  a  case  for  inquiry. 

1413.  A  motion  having  been  made  for  referring  back  the  coroners'  accounts  to 
the  committee  of  accounts,  in  consequence  of  their  not  having  been  accompanied 
by  suflGicient  vouchers,  were  any  other  vouchers  demanded  of  you  relative  to  those 
accounts? — None  whatever;  and  the  clerk,  as  he  has  stated  in  this  Committee, 
sent  in  with  the  account  every  voucher  which  he  had  been  accustomed  to 
forward,  with  the  accounts  of  my  predecessor,  for  the  last  15  years. 

1414.  Were  you  requested  to  attend  before  the  committee  of  accounts,  and 
also  before  the  committee  which  had  been  appointed  to  inquire  into  the  alleged 
increase  of  inquests  in  the  county? — Yes;  I  attended  before  both  committees, 
at  diflfierent  times. 

1415.  Did  you  give  any  explanations  before  those  committees?— Certainly ;  I 
answered  all  the  questions  which  were  proposed  to  me,  but  under  protest;  I 
denied  that  either  committee  had  the  right  to  require  my  attendance,  or  to  com- 
pel me  to  give  any  answer  with  reference  to  any  subject  which  was  then  proposed 
to  be  inquired  into. 

J  41 6.  Having  protested  against  the  right  of  those  committees  to  institute 
such  an  examination,  do  you  still  consider  that  they  had  no  power  to  enforce  the 
attendance  of  the  coroner  on  that  occasion  ? — I  still  entertain  that  opinion ;  and 
the  more  investigation  I  have  been  enabled  to  give  the  subject,  the  more  satisfied 
am  1  that  they  had  no  such  power. 

1417.  A  special  committee  of  magistrates  having  made  a  report,  do  you  agree 
with  the  terms  of  the  report? — Generally  I  have  no  fault  to  find  'with  the  report ; 
but  there  are  one  or  two  things  in  it  which  I  think  are  very  objectionable ;  the 
part  to  which  I  would  more  particularly  refer,  is  that  portion  of  the  report  wherein 
it  is  stated,  "  that  with  respect  to  the  other  part,  requiring  constables  to  give 
notice  to  the  coroner  in  the  several  cases  of  death  therein  enumerated,  the  com- 
mittee oflfer  no  opinion,  as  they  do  not  think  that  the  court  could  exercise  any 
control  over  the  coroner  as  to  cases  where  he  m^y  think  it  1  right  to  hold  an  in- 
quest ;  the  power  of  this  court,  in  their  judgment,  being  limited  to  deciding  whe- 
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7'.  Wakhyy  Esq.    ther  the  inquests  which  have  been  held  were  necessary  or  unnecessary,  and  order- 
M.p.  ing  or  withholding  the  payment  of  the  coroners'  fees  accordingly."     It  was  with 

reference  to  this  portion  of  the  report  that  48  cases  of  inquests  had  been  sent  to 

7  July  1840.      ^jjg  coroners  for  the  western  and  eastern  divisions,  requiring  that  explanations 

*    should  be  given  respecting  them.     I  then  contended,  and  still  contend,  that  if  it 

be  in  the  power  of  the  magistrates  to  determine  whether  inquests  are  "necessary** 

or  not,  that  the  discretion  and  the  authority  of  the  coroner  are  at  an  end ;  and  in 

my  opinion  the  office  becomes  a  complete  nullity. 

1418.  Are  you  still  of  opinion  that  the  alterations  in  the  second  schedule  are 
improper,  and  operate  against  the  efficiency  and  utility  of  the  coroner's  office  ? — 
Certainly;  and  no  opinion  can  be  more  strongly  impressed  on  the  mind  of  any 
person.  The  first  schedule  appeared  to  work  with  efficiency  and  give  satisfaction, 
but  I  find  that  the  altered  schedule  is  productive  of  great  dissatisfaction  among 
the  summoning  officers. 

1419.  Do  you  believe  that  the  Act  of  Victoria  conferred  on  the  magistrates 
the  power  which  they  have  exercised,  of  withholding  all  payments  from  a  certain 
class  of  constables  employed  at  coroners'  inquests? — Having  examined  that  Act 
repeatedly,  I  cannot  discover  a  single  provision  in  it  which  confers  on  the  magis- 
trates any  such  power.  When  the  Bill,  out  of  which  the  Act  arose,  was  introduced 
into  The  House  by  the  then  Solicitor-general  (now  Mr.  Baron  Rolfe),  I  recollect 
having  been  consulted  with  regard  to  the  provisions  of  it  before  it  was  introduced 
to  the  notice  of  the  Legislature,  and  certainly  I  did  not  understand  that  it  was  to 
contain  any  such  provision ;  and  now  that  it  is  an  Act,  I  can  discover  no  such 
authority  in  it. 

1420.  Does  the  Act  of  Victoria  contain  any  thing  with  reference  to  any  classifi- 
cation of  the  officers  ? — ^There  is  nothing  of  the  kind,  so  far  as  I  can  discover, 
to  be  found  in  the  Act;  it  is  merely  to  empower  the  magistrates  to  make  a 
schedule  of  the  fees  and  allowances  which  may  be  lawfully  paid  on  the  holding 

,  of  inquests.  The  preamble  of  the  Act  states,  *'  That  whereas  the  holding  of 
coroners'  inquests  on  dead  bodies  is  attended  with  divers  necessary  expenses,  for 
the  payment  whereof  no  certain  provision  is  made  by  law,  and  such  expenses  have 
been  usually  discharged,  without  any  lawful  authority  for  that  purpose,  out  of  the 
monies  levied  for  the  relief  of  the  poor,  and  it  is  expedient  to  make  an  adequate 
legal  provision  for  the  payment  of  such  expenses ;  be  it  therefore  enacted," — 
consequently  it  appears  by  the  preamble,  and  by  the  enacting  clauses,  that  it  was 
merely  intended  by  the  measure  to  empower  the  magistrates  to  make  a  schedule 
of  those  fees  and  allowances  which  should  be  lawfully  paid  out  of  the  county-rate, 
which  had  been  previously  paid  out  of  the  poor-rate. 

142 1 .  Is  it  stated  in  the  Act  of  Victoria,  that  after  the  schedule  had  been  made, 
that  the  coroner  can  make  the  payments  which  are  described  therein,  those  pay- 
ments having  been  declared  to  be  lawful,  at  the  holding  of  any  inquest  r — Yes, 
that  is  stated  particularly. 

1422.  Do  you  consider  that  the  magistrates  can  legally  withhold  from  the 
coroner  the  repayment  of  the  sums  which  he  has  disbursed  ? — I  can  discover 
nothing  in  that  Act,  in  any  statute,  in  common  sense,  or  in  any  principle  of  jus* 
tice  or  expediency,  which  would  enable  them  to  exercise  such  an  authority ;  and 
I  believe  that  if  it  could  be  exercised,  it  would  operate  with  the  greatest  possible 
detriment  to  the  due  exercise  of  the  functions  of  the  coroner's  office.  If  for 
inquests  which  might  be  very  expensive,  coroners  had  not  the  power  of  recovering 
the  amount  of  the  disbursements  which  had  been  made,  and  the  disbursements 
and  fees  might  be  disallowed,  and  the  magistrates  might  also  determine  that 
inquests  were  unnecessary,  timid  coroners  would  hesitate,  and  not  hold  inquests 
at  all  in  many  cases  where  such  inquiries  were  absolutely  demanded  for  the  ends 
of  public  justice. 

1423.  Is  the  coroner  compelled  by  the  Act  of  Victoria  to  pay  all  the  necessary 
expenses  of  the  holding  of  any  inquests,  immediately  on  the  termination  of  the 
proceedings? — He  is;  the  words  of  the  Act  are  as  follows:  **  And  whenever  any 
inquest  shall  l)e  holden  on  any  dead  body,  the  coroner  holding  the  same  shall, 
immediately  after  the  termination  of  the  proceedings,  advance  and  pay  all 
expenses  reasonably  incurred  in  and  about  the  holding  thereof,  not  exceeding  the 
sums  set  forth  in  the  said  schedule,  and  which  sums  so  advanced  and  paid  shall  be 
paid  to  the  said  coroner  in  manner  hereinafter  mentioned."  If  the  coroner  was 
not  to  pay  those  expenses,  and  was  not  to  make  the  disbursements  which  are 
required  by  the  statute,  it  would  amount  to  such  a  case  of  misconduct  on  his  part 
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as  would  subject  him  to  be    indicted  for  a  misdemeanor,  and  consequently  a  T.  Walthy,  Emj. 
removal  from  his  office,  m.p. 

1424.  Have  the  magistrates,  notwithstanding  these  provisions,  claimed  the  

right  of  determining  whether  an  inquest  has  been  "  necessarily"  or  **  unnecessarily"  '^  '^"^^'  ^^^^' 
taken  ? — They  have ;  that  assumption  is  discoverable  in  their  report,  a  part  of 

which  I  have  just  quoted ;  and  it  was  also  assumed  in  the  case  of  Henry  Coleman. 
In  the  last-mentioned  instance,  the  magistrates  resolved  that  the  fees  and  dis- 
bursements should  be  wholly  disallowed ;  but  after  certain  proceedings  and  dis- 
cussions in  the  court  that  resolution  was  rescinded,  and  the  account  has  been  paid 
without  any  deduction. 

1 425.  Did  the  magistrates  ever  communicate  to  you  any  opinion  of  counsel  on 
the  subject  ? — No  further  than  referring  to  a  case  in  East ;  but  I  believe  that 
in  that  case  the  question  was  not  distinctly  brought  under  the  consideration  of  the 
court ;  and  in  the  report  the  words  **  necessarily"  or  "  unnecessarily"  are  not  to 
be  found,  nor  in  any  book  on  the  subject  that  I  have  been  able  to  examine. 

1426.  Are  you  aware  whether  the  opinion  of  the  law-officers  of  the  Crown  was 
taken  upon  the  subject? — I  believe  it  was  not. 

1427.  Do  you  find  any  thing  in  the  Act  of  Victoria  which,  so  far  as  you  can 
judge,  empowers  the  magistrates  to  interfere  with  the  coroner  as  to  whom  he 
shall  send  his  warrants  to  summon  the  juries  on  inquests? — Certainly  not ;  there 
is  no  provision  in  the  Act  of  the  kind ;  the  magistrates  are,  as  I  have  already 
stated,  merely  directed  to  make  a  schedule  of  the  fees  and  allowances  which 
shall  be  lawfully  paid  on  the  holding  of  any  inquest  on  any  dead  body  ;  and  it 
does  not  appear  by  the  provisions  of  the  Act  that  there  is  the  slightest  authority 
given  to  them  to  exercise  any  interference  with  reference  to  the  parties  to  whom 
the  warrants  for  summoning  juries  are  to  be  sent. 

1428.  Does  the  Act  of  Victoria  distinctly  provide  that  the  expense  of  the 
inquest  shall  be  paid  out  of  the  county-rate  instead  of  out  of  the  poor-rate,  as 
formerly  ? — It  was  for  that  especial  purpose  that  the  Act  was  passed. 

1429.  Are  the  conditions  of  the  Act  fulfilled? — Certainly  not;  because  the 
constable,  who  now  receives  a  salary  as  a  beadle,  if  he  be  paid  for  performing 
the  duties  of  the  coroner's  office,  is  not  paid  out  of  the  county-rate  as  the  Act 
directs;  he  receives  no  payment  whatever  out  of  the  county-rate,  although  this 
Act  has  expressly  declared  that  the  expenses  of  holding  inquests  shall  be  paid  out 
of  the  county-rate. 

1430.  If  the  expenses  of  holding  the  inquest  are  still  paid  out  of  the  poor- 
rate,  do  you  consider  that  that  is  an  illegal  mode  of  paying  any  part  of  the 
expenses? — I  find  it  to  be  impossible  to  hold  any  other  opinion  ;  because  after 
the  Poor  Law  Amendment  Act  was  passed,  it  was  declared  and  acknowledged  to 
be  illegal  to  make  those  payments  out  of  the  poor-rate ;  and  it  was  in  conse- 
quence of  the  difficulties  into  which  the  coroner's  office  was  thrown  by  those 
payments  being  withheld,  that  a  provision  was  made  in  the  Act  of  Victoria  to 
provide  for  such  payments  out  of  the  county-rate. 

1431.  Were  any  of  the  constables  in  receipt  of  fees  even  after  the  Poor  Law 
Amendment  Act  came  into  operation,  until  the  schedule  of  fees  was  prepared  by 
tlie  magistrates,  in  1837? — Yes;  and  Mr.  Tubbs,  the  constable  of  Islington,  who 
has  been  examined  before  this  Committee,  was  one  of  the  examples  of  that 
description ;  he  was  in  the  habit  of  receiving  4^.  until  the  schedule  of  the  magis- 
trates was  prepared  in  1837;  and  then  he  received,  for  giving"  information  to  the 
coroner,  summoning  the  jury  and  witnesses,  and  attending  at  inquests,  the  sum  of 
7^.  6rf. ;  by  the  amendment  of  the  schedule  he  now  does  not  receive  a  farthing ; 
consequently,  he  has  not  only  lost  the  7^.  Qd.  which  he  received  under  the  first 
schedule  prepared  by  the  magistrates,  but  he  has  lost  the  4^.  which  he  was  in 
t!he  habit  of  receiving  previously. 

1432.  Have  you  acted  strictly  in  accordance  with  the  terms  of  the  schedule 
which  was  prepared  by  the  magistrates  ? — I  have ;  I  am  not  acquainted  with 
having  deviated  from  it  in  a  single  instance. 

1433.  Do  you  regard  the  "  order"  of  the  court  of  which  you  have  spoken  as 
a  legal  instrument,  and  as  forming  a  part  of  the  schedule  ? — I  do  not  believe  that, 
in  point  of  law,  it  has  any  force  at  all;  I  could  not  regard  an  '^  order"  of  the 
court  as  a  portion  of  the  schedule ;  but,  notwithstanding  my  belief  that  it  had  not 
law  for  its  sanction,  yet  I  have  acted  upon  it  in  making  the  payments  to  the 
constables. 

1434.  Do  you  believe,  if  the  Legislature  had  intended  those  "orders^'  of  the 
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T.  WakUyi  E»q.   court  were  to  be  operative  on  the  coroner,  it  would  have  been  so  expressed  in  the 

M.p.  Act  ? — Undoubtedly ;  but  the  words  of  the  Act  are,  "  And  the  said  justices  shall 

""-"""""^       cause  a  copy  of  such  schedule  to  be  deposited  with  the  clerk  of  the  peace  of  such 

7  July  1840.      county;"  but  there  is  not  a  word  in  the  Act  with  reference  to  any  "  order''  of  the 

court. 

1435.  Do  you  regard  the  schedule  as  a  more  formal  docum^it  than  an 
*'  order,''  and  an  instrument  which  could  not  be  prepared  without  some  previous 
notice  and  care  in  the  inquiry? — Certainly  ;  and  it  shows  that  it  is  that  descrip- 
tion of  document  that  is  intended,  by  the  Act  requiring  that  a  copy  should  be  sent 
to  the  coroner,  and  also  another  copy  deposited  with  the  clerk  of  the  peace.  An 
"  order"  of  the  court  is  a  thing  that  might  be  made  on  the  spur  of  the  moment, 
and  under  excited  feelings,  and  without  due  reflection ;  the  preparation  of  a 
schedule  would  require  more  time  and  more  consideration,  and  certainly  must  be 
deemed  a  document  of  more  importance. 

1436.  Do  you  find  the  constables  dissatisfied  with  the  new  arrangements  ? — 
I  find  them  to  be  particularly  dissatisfied ;  this  Committee  has  had  one  of  them 
here  as  a  witness,  who  positively  declined  to  act  on  the  warrants  of  the  coroner, 
in  consequence  of  all  payments  having  been  withheld  from  him  for  his  labour. 

J 437-  Is  the  withholding  the  payment  of  Ts.  6d.  on  each  inquest  a  serious  loss 
to  men  in  their  circumstances  ? — Without  doubt ;  it  is  a  very  serious  sum  for  a 
man  who  is  in  the  receipt  of  from  20s.  to  30^.  a  week  to  lose,  and  especially  when 
he  has  performed  for  that  sum  sometimes  a  laborious  and  onerous  duty. 

1438.  Is  it  your  opinion  that  the  withholding  a  specific  payment  from  the  con- 
stables for  the  performance  of  such  duties  as  they  have  to  fulfil,  is  likely  to  be 
attended  by  any  pernicious  consequences  to  the  public  ? — I  cannot  aitertain  a 
doubt  on  the  subject;  and  it  appears  to  me  that  the  Legislature  intended  by 
passing  the^  Act  of  Victoria,  to  provide  for  those  special  payments  out  of  the 
county-rate. 

1439.  I^  ^^^  ^^^y  ^f  &^^S  i^o^ic^  to  ^^^  coroner  of  deaths  which  demand 
inquiry,  one  that  can  sometimes  be  easily  avoided  by  the  summoning  officer  ? — 
Certainly,  in  a  great  number  of  instances*  A  constable  may  hear  of  a  case  in  the 
course  of  ordinary  conversation,  which  d^nands  inquiry  ;  it  may  not  be  commu- 
nicated to  him  officially;  he  might  apprehend  that  his  neglect  would  not  be 
discovered ;  consequently  he  might  turn  his  ear  aside  from  what  he  had 
heard,  and  might  say,  **  As  this  case,  if  I  summon  a  jury,  may  bring  upon  me 
a  great  many  hours  of  labour,  and  a  great  deal  of  trouble,  and  as  I  should 
receive  no  payment  whatever  for  the  performance  of  my  duty,  I  shall  give  no 
notice  to  the  coroner,  and  make  no  further  inquiry  into  the  matter." 

1 440.  Then  it  is  your  opinion  that  some  personal  motive  ought  to  be  given  to 
him  for  promoting  rather  than  discouraging  such  investigations  ? — ^That  is  the 
opinion  which  I  entertain ;  and  I  believe  that  the  special  payment  for  the  special 
service  would  be  conducive  to  vigilance  and  activity  on  the  part  of  the  sum* 
moning  officer. 

1441.  Have  you  found  a  difference  in  the  conduct  of  any  of  the  constables 
since  the  payments  have  been  withheld  ? — Certainly ;  and  some  cases  have  hap- 
pened of  which  I  had  received  no  notice  through  the  constables,  but  of  which  I 
believe  I  should  have  heard,  in  some  of  the  instances  at  least,  if  the  payments 
had  continued.  Some  cases  which  I  could  mention  to  the  Committee,  have  been 
of  so  striking  a  character,  that  I  feel  great  difficulty  in  forming  any  other  opinion ; 
but  if  I  were  to  describe  the  cases,  it  might  involve  parties  in  an  unpleasant  man- 
ner, and  subject  them  to  painful  insinuations  and  reflections. 

1442.  Have  you  ascertained  whether  the  constables  of  any  other  county  in 
England,  besides  those  of  Middlesex,  have  been  refused  such  payments? — On 
looking  through  the  returns  from  the  coroners,  which  have  been  presented  to  the 
House  of  Commons,  I  have  not  been  enabled  to  discover  a  single  instance  in 
which  the  same  provision  exists  with  reference  to  the  non-payment  of  constables  as 
is  now  in  force  in  this  county.  An  analysis  of  those  returns  has  been  made  by 
Mr.  Baker ;  and  if  it  be  the  wish  of  the  Committee,  I  will  hand  it  in  for  the  pur- 
pose of  having  it  printed  in  the  Appendix. — [Hands  in  the  same.] 

1443.  In  that  return  which  you  have  just  put  in,  does  it  appear  that  any  dis- 
tinction is  made  in  any  of  the  counties  between  the  unsalaried  constable  and  the 
constable  who  being  a  beadle  receives  a  salary  in  his  last-named  capacity  ? — I 
cannot  discover,  either  in  that  analysis  or  in  the  returns  which  have  been  pre- 
sented 
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sented  to  Parliament,  that  payments  are  withheld  from  any  constable  in  any  county     T.  Wdkley^  Esq. 
except  in  Middlesex,  on  the  ground  of  his  receiving  a  salary  as  a  beadle.  m.p. 

1444.  Are  you  of  opinion  that  any  detriment  will  arise  to  the  utility  of  the  t  ^     « 
coroner's  office,  as  a  protective  power  against  crime,  if  some  change  be  not  made 

either  in  the  law  or  in  the  schedule,  so  that  the  payments  to  the  constables  may 
be  restored?— Certainly ;  I  believe  that  an  injury  must  arise  to  the  utility  of 
tbe  office  of  coroner  if  such  a  change  be  not  made.  In  all  former  times  constables 
were  paid  for  the  special  services  which  they  performed  on  the  holding  of 
inquests ;  and  the  Act  of  Victoria  appears  to  me  to  have  been  formed  with  the 
especial  object  of  continuing  those  payments  out  of  the  county-rate  instead 
of  out  of  the  poor-rate ;  and  I  believe  that  nothing  can  be  more  unwise  or  impru- 
dent than  to  take  from  the  summoning  officer  one  of  the  strongest  impulses  for 
the  discharge  of  his  duty. 

1445.  What  is  the  highest  payment  which  is  made  to  constables  in  any  of 
the  counties  of  England  for  the  duties  which  they  perform  in  the  holding  of 
inquests  ? — I  think  the  highest  payment  for  giving  information  and  summoning 
the  jury  and  witnesses,  and  attending  at  the  inquest,  independent  of  mileage, 
is  10^. 

1446.  Is  the  duty  they  have  to  perform  on  such  occasions  a  severe  one? — 
Sometimes  it  is  exceedingly  laborious  and  troublesome ;  and  a  constable  living 
in  one  of  the  metropolitan  parishes  has  often  to  travel  many  miles  before  he  can 
procure  the  attendance  of  his  witnesses. 

1447.  Is  it  attended  with  expense  to  him  as  well  as  trouble? — A  constable, 
named  Tiffin,  of  Pancras,  informed  me  the  other  day,  that  in  cab-hire  alone  it 
cost  him  between  3^.  and  4^.  at  one  inquest ;  and  it  often  causes  them  expense, 
as  they  have  informed  me ;  sometimes  constables,  being  beadles,  have  to  hire 
and  pay  persons  to  perform  the  other  duties  for  them,  while  they  are  in  attend- 
ance in  the  coroner's  court. 

1448.  Have  you  the  power  of  paying  the  constable,  or  the  assistant  of  the 
constable,  if  he  should  attend  the  inquest? — No,  I  have  not;  and  under  the 
"  order"  which  has  been  issued  by  the  magistrates,  if  it  was  an  unsalaried  con- 
stable who  had  been  sworn  in  at  the  court-leet,  I  could  not  pay  him,  if  there 
were  a  salaried  constable  in  the  parish. 

1449.  -^^  ^^  ^™^  ^^  committee  of  magistrates  was  appointed  to  investigate 
the  cause  of  the  alleged  increase  of  inquests  in  the  county,  had  your  average  of 
inquests  exceeded  those  of  Mr.  Stirling  in  the  preceding  year? — It  had  been 
less. 

1450.  What  were  the  relative  numbers  which  you  had  taken  during  the  first 
year  of  holding  your  office,  and  the  number  taken  by  Mr.  Stirling  in  his  last 
year — that  immediately  preceding  your  appointment  ? — I  have  a  Return  here, 
which  has  been  prepared  by  Mr.  Wright,  and  which  was  produced  on  one  of  the 
days  when  Mr.  Wright  attended,  but  when  no  committee  was  formed.  From 
the  Tables  which  Mr.  Wright  has  prepared,  the  result  will  be  found  as  follows : 
Number  of  inquests  taken  by  Thomas  Stirling,  Esq.,  from  the  1st  of  January 
1838  to  the  31st  of  December  1838,  720;  number  of  inquests  taken  by  Thomas 
Wakley,  Esq.,  from  the  26th  of  February  1839  to  the  25th  of  February  1840 
(in  each  case  both  days  inclusive),  690;  besides  13  which  were  taken  by  Mr. 
Wakley  in  the  house  of  correction,  and  in  the  prison  where  Mr,  Stirling  did 
not  act  as  coroner. 

\The  Witness  handed  in  the  same,  which  is  as  follows:] 
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(A.) 

Inquests  taken  by  the  late  Thomas  Stirling y  Esq.,  one  of  the  Coroners  for  the  County  of 
Middlesex,  from  the  1st  of  January  1838  to  the  31st  of  December  following,  both 
Days  inclusive* 


Total 
Number  of 
Inquests. 

Number  of  those 

Inquests  taken 

in  the 

sind  New  Prison. 

Fees  on 
Inquests. 

Number  of 
AlUes. 

Miletge. 

Disbursements 

under  the  Act  of 

1  Victoria,  cip.  68. 

Arerage 

Amount  of 

Disbursements 

on  each  InqueaL 

720 

- 

£.      s.   d. 
960     -     - 

3,149 

£.      s.    d, 
118     1     9 

£.      s.    d. 
705     -     6 

5.      Cf. 

19     7 

Total : 


Fees  - 
Mileage     - 
Disbursements 


£.  5,  d. 

960  -  - 

118  1  9 

705  -  5 


£.1,703     2     2 


30  June  1840. 


(B.) 

Inquests  taken  by  Thomas  Wakley,  Esq.,  one  of  the  Coroners  for  the  County  of 
Middlesex,  from  the  26th  of  February  1839  to  the  25th  of  February  1840,  both  Days 
inclusive. 


Total 

Number  of 
Inquests. 

Number  of  those 

in  the 

House  of  Correction 

and  New  Prison. 

Fees  on 
Inquests. 

Number  of 
Miles. 

MUcage. 

under  the  Act  of 
1  Victoria,  cap.  68. 

Average 

Amoontof 

Disbunements 

on  each  Inquest 

690 

13 

£.      s.    d. 
920     -     - 

2,902 

£.      5.       d. 

108  16     6 

£.         5.      d. 
655     9     5 

*.    d. 

19     - 

Total: 


Fees  -        -        - 
Mileage     - 
Disbursements   - 


£.  $.  d> 

920  -  - 

108  16  6 

655  9  5 


£.1,684     5  11 


1451.  What  were  the  amounts  of  the  disbursements  during  those  two  years? — 
In  the  case  of  Mr.  Stirling  they  amounted  to  705/.  Os.  5d.;  in  the  case  of  Mr. 
Wakley,  to  655/.  9^.  5d.  The  amount  of  disbursements  on  each  inquest  was,  in 
the  case  of  Mr.  Stirling,  19^.  7d. ;  in  the  case  of  Mr.  Wakley,  19^. 

1452.  You  have  stated  that  the  clerk  whom  you  now  employ  was  in  Mr. 
Stirling's  service  for  15  years? — Yes. 

1453.  J-^*d  yo"  direct  him  to  make  out  your  accounts  precisely  as  he  made  out 
the  accounts  of  Mr.  Stirling? — I  did.  I  desired  him  particularly  to  act  for  me 
precisely  as  he  had  done  for  Mr.  Stirling,  and  I  gave  those  directions  in  order  to 
avoid  grounds  of  complaint,  understanding  that  Mr.  Stirling's  accounts  had  been 
perfectly  satisfactory  to  the  magistrates. 

1454.  Have  any  objections  been  made  to  your  accounts? — ^Yes,  several;  objec- 
tions have  been  made  with  reference  to  charges  for  mileage  and  others;  and 
although  my  accounts  were  sent  in,  containing  precisely  the  same  charges  as 
were  made  by  Mr.  Stirling  for  the  preceding  year,  I  have  had  the  mortification  of 
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seeing  it  stated  in  the  public  papers,  and  in  the  printed  accounts  of  the  magistrates,  T.  WakUy,  E«q. 

that  1  had  made  overcharges  for  mileage.  ^-^^ 

1455.  Can  you  charge  a  mile  unless  you  travel  the  whole  mile  from  your  house?  •— — — 
— No ;  that  viras  one  of  the  points  of  objection.  It  had  been  the  invariable  prac-  ^  ^^  ^^^* 
tice  of  the  coroners  to  charge  one  mile  on  going  to  take  an  inquest,  if  it  was  only 

a  quarter  or  half  or  three-quarters  of  a  mile  from  their  oflGices ;  but  the  opinion  of 
the  Attorney-general  was  taken  on  this  important  financial  question,  and  he  was  of 
opinion  that  the  9  J.  could  not  be  charged  unless  the  coroner  had  gone  the  full 
mile.  In  point  of  law,  I  believe,  the  honourable  law-officer  of  the  Crown  was 
perfectly  correct,  and  I  acceded  at  once  to  that  new  economical  arrangement. 
Probably,  the  deduction  arising  from  that  alteration  in  my  account  for  the  whole 
year  will  not  amount  to  5/. 

1456.  Suppose  you  hire  a  hackney-coach  or  cab  to  convey  you  half  a  mile, 
would  you  have  to  pay  the  driver  for  the  whole  mile  ?— Certainly. 

1457.  If  you  travel  in  a  post-chaise,  are  you  charged  a  whole  mile,  although 
you  go  only  a  part  of  the  mile  ? — Undoubtedly* 

1458.  Was  any  other  objection  raised  with  reference  to  the  mileage? — Yes; 
the  Act  of  the  25  Geo.  II.,  c.  29,  states,  *'  That  for  every  mile  which  the  coroner 
shall  be  compelled  to  travel  from  the  usual  place  of  his  abode  to  take  an  inqui- 
sition, the  sum  of  9 (/.  shall  be  paid  to  him;"  but  it  is  now  provided  in  con- 
formity, 1  believe,  with  a  case  which  was  before  the  Court  of  Queen's  Bench, 
and  reported  5  Barnewall  and  Cresswell,  page  430,  that  the  mileage  shall  be 
charged  from  place  to  place;  that  is  to  say,  if  I  go  to  Staines  and  take 
an  inquest,  I  charge  the  mileage  to  that  place ;  if  I  go  from  Staines  to  Uxbridge, 
I  charge  the  mileage  from  Staines  to  Uxbridge,  and  so  on,  if  I  continue  to  take 
inquests  until  I  return  to  my  residence ;  and  then  that  being  the  new  starting 
point,  I  am  to  proceed  again  as  before,  charging  from  place  to  place. 

1459.  Was  the  subject  of  the  mileage  mooted  in  your  presence  before  any  of 
the  committees  of  magistrates  ? — Yes,  I  believe  it  was  before  the  committee  of 
accounts,  and  also  before  the  special  committee  ;  it  was  the  subject  of  conversa- 
tion with  both  committees. 

1460.  Did  you,  when  you  were  before  the  committee,  request  that  they  would 
explain  what  the  rule  was  with  regard  to  mileage  which  they  wished  you  to 
observe  ? — Yes ;  I  made  that  request,  because  I  was  anxious  to  conform  with  the 
views  of  the  magistrates,  if  I  found  they  were  not  in  direct  opposition  to  law, 
and  to  send  in  accounts  which  should  be  altogether  unobjectionable. 

1461.  Did  one  of  the  magistrates  caution  the  committee  against  giving  you 
any  explanation  on  this  head  ? — He  did  ;  on  my  making  that  request,  one  of  the 
magistrates  stepped  from  near  the  fire-place  towards  the  table,  and  emphatically 
requested  that  his  brother  magistrates  would  not  give  any  such  explanation  as 
was  requested. 

1462.  When  the  rule  with  regard  to  the  mileage  was  finally  adopted  by  the 
court  of  quarter  sessions,  was  any  thing  stated  with  reference  to  what  might  be  the 
effect  of  it  on  the  conduct  of  the  coroners?— In  a  report  in  the  *'  Morning  Herald" 
of  Friday,  June  the  5th,  1840,  which  I  now  hold  in  my  hand,  I  find  that  the 
committee  recommend  that  the  mileage  should  be  allowed  for  the  actual  distance 
travelled  by  the  coroner,  and  noted  in  each  case,  from  that  officer's  residence 
to  the  place  of  holding  the  inquest.  The  report  having  been  received,  one  of  the 
.magistrates  observed,  that  he  hoped  the  court  would  look  after  the  coroners,  and 
not  allow  them  to  stultify  the  resolution  of  the  committee  by  going  the  longest 
way  round,  and  taking  the  most  distant  inquest  first.  The  chairman  said,  if  the 
<ioroner  did  so,  it  would  be  a  fraud  on  the  public ;  it  was  not  to  be  expected  the 
court  would  allow  mileage,  if  the  coroner  chose  to  go  round  Edgeware  in  order  to 
hold  an  inquest  at  Hendon.  As  the  proposition  of  the  magistrates  with  reference 
to  mileage  is,  upon  the  whole,  the  most  likely  one  to  avoid  disputes,  and  as  I  do 
not  believe  it  is  essentially  an  unfair  one,  I  made  no  objection  to  it,  but  acceded  to 
«the  proposition  at  once. 

1463.  Do  you  consider  that  such  remarks  or  insinuations  as  those  which  you 
have  quoted  are  calculated  to  injure  the  character  of  the  coroner,  and  lessen  his 
importance  in  public  estimation  ? — I  can  entertain  no  other  opinion ;  proceeding 
as  they  do  from  the  magistracy  of  the  county,  sitting  in  quarter  sessions,  such 
remarks  are  calculated  to  inflict  very  great  injury  on  the  reputation  of  the  coroner, 

^nd  consequently  on  the  utility  of  his  office. 

1464.  Are  you  of  opinion  that  the  magistracy  of  the  county  are  the  proper 
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T.  WaUey,  Eeq.    persons  to  determine  whether  inquests  have  been  "  necessarily*'  or  "  unnecessarily"^ 

^•p.  taken,  and  that  they  are  the  proper  parties  to  audit  the  coroners*  accounts? — I 

—— —       believe  it  to  be  impossible  to  find  any  body  of  persons  in  whom  such  a  power,  with 

7  July  1840*       reference  to  the  necessity  of  holding  inquests,  could  be  more  improperly  vested. 

The  passages  which  I  have  just  quoted  from  the  Herald  newspaper,  show  also, 

that  in  the  mere  matter  of  auditing  the  accounts,  the  magistrates  are  not  the  best 

persons  to  whom  such  a  duty  could  be  intrusted. 

1465.  Would  the  exercise,  on  the  part  of  the  mapstrates,  of  the  power  of 
determining  whether  an  inquest  has  been  necessarily  or  unnecessarily  taken 
be  injurious  to  the  discharge  of  the  duties  of  the  office  of  coroner  ? — 1  believe 
that  the  exercise  of  such  an  authority  would  be  fatal  to  the  utility  of  the  office  of 
coroner,  because  such  a  control  would  subject  that  officer  to  such  submission  to 
the  magistrates  as  would  render  his  office  in  most  instances  of  little  benefit  to  the 
public ;  I  l)elieve  it  to  be  of  the  greatest  importance  that  the  coroner  should 
be  independent  of  the  magistracy. 

1466.  Is  the  coroner  required  by  law  to  hold  inquests  on  the  bodies  of  all 
persons  dying  in  gaols,  lunatic  asylums  and  workhouses  ? — Not  in  all  those  cases ; 
in  gaols  he  invariably  takes  inquests  on  all  prisoners  who  may  die  therein  ;  in 
lunatic  asylums  and  workhouses,  he  only  takes  the  inquests  on  the  bodies  of 
persons  who  die  under  particular  circumstances  ;  probably  it  would  be  better  for 
the  cause  of  humanity  and  the  ends  of  public  justice,  if  inquests  were  taken  on 
all  persons  who  die  in  lunatic  asylums,  whether  they  be  public  or  private  insti- 
tutions. 

1467.  As  the  magistrates  are  the  controlling  authorities  in  those  institu* 
tions,  is  the  conduct  of  the  magistrates  frequently  brought  under  review  in  the 
coroner's  court  when  inquests  are  held  in  gaols,  lunatic  asylums  and  workhouses  ? 
— Very  frequently ;  and  in  some  instances  questions  of  very  great  importance  are 
brought  under  the  review  of  the  coroner's  court  in  connexion  with  the  functions 
which  the  magistrates  have  been  called  on  to  exercise. 

1468.  In  reference  to  the  principle  that  judges  should  be  independent,  is  not 
the  independence  of  the  coroner  a  mere  delusion  if  the  120  justices  forming 
quorums  of  **  twos"  and  "  threes,"  in  finance  and  other  committees,  can  determine 
whether  inquests  have  been  necessarily  or  unnecessarily  taken? — Certainly;  that 
is  my  opinion.  It  has  been  shown,  that  in  this  county  the  magistrates  selected 
on  one  occasion  48  inquests,  and  sent  those  cases  to  the  coroner  for  explanation ; 
and  in  one  instance  they  resolved  to  disallow  the  fees  and  the  disbursements, 
thus  taking  on  themselves  to  determine  that  the  inquests  had  been  unnecessarily 
taken.  What  remedy  has  a  coroner  against  such  an  extraordinary  exercise  of 
power;  if  he  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  enforce 
the  payment,  although  he  should  succeed  in  obtaining  the  amount  of  his  account, 
yet  ne  would  be  a  considerable  loser  by  the  proceeding,  consequently  the  tyranny 
which  might  thus  be  exercised  over  the  coroner  would  be  almost  without  check 
or  control. 

1469.  If  the  magistrates  exercise  this  power,  might  it  not  operate  as  a  mode  of 
punishment  which  is  not  to  be  found  authorized  in  any  Act  of  Parliament  ? — 
Cleanly ;  the  law  has  already  provided  for  the  punishment  of  the  coroner  in  all 
cases  of  misconduct ;  he  may  be  fined,  indicted  or  removed  from  his  office ;  and 
assuredly  if  he  be  guilty  of  misconduct,  it  is  sufficient  that  he  should  be  punished 
by  the  superior  courts  without  subjecting  him  to  that  species  of  tyranny  which 
might  be  exercised  by  the  auditors  of  his  accounts,  in  determining  that  inquests 
had  been  unnecessarily  taken. 

1470.  Do  you  believe,  that  if  you  had  neglected  your  duty,  and  not  held 
inquests  in  some  of  the  cases  which  you  have  named,  that  your  accounts  would 
have  been  passed  without  objection  ? — That  belief  is  firmly  impressed  on  my  mind, 
because  those  cases  were  made  the  subject  of  complaint ;  it  was  evidently  my 
duty,  particularly  in  the  cases  of  Austin  and  Coleman,  to  institute  an  inquiry; 
and  if  the  inquests  had  not  been  held  in  those  cases,  I  myself  should  have  been 
liable  to  a  fine  for  not  having  performed  my  duty. 

1471 .  Is  it^our  opinion  that  the  coroner  ought  to  be  called  upon  to  swear  to 
the  accuracy  of  his  accounts  under  the  Act  of  Victoria  ? — I  can  see  no  objection 
whatever  to  a  coroner  taking  an  oath  that  his  accounts  are  correct ;  but  I  think  it 
very  objectionable  to  require  a  public  officer  to  swear  to  the  accuracy  of  his  ac- 
counts, and  then  to  enable  individuals,  who  possibly  may  entertain  a  personal 
feeling  against  him,  to  adopt  a  course  of  examination  in  the  presence  of  the 
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public  which  might  appear  to  indicate  that  the  coroner's  oath  had  not  been  deemed     y.  Waklcy,  Esq. 
-worthy  of  credit.  m.p. 

1472.  Do  you  consider  that  the  punishment  which  the  coroner  might  be  ex-       — — — 
posed  to  in  the  superior  courts  would  be  sufficient  to  restrain  him  within  the       7  ^^^y  *'40. 
bounds  of  his  duty  ? — I  beliere  that  the  provisions  of  the  law  are  amply  sufficient 
for  that  purpose. 

^473-  Is  the  judge  or  the  presiding  officer  of  any  court  in  the  kingdom  ex- 
posed to  such  an  audit  of  his  accounts,  or  to  such  a  control  of  his  discretion  in 
the  exercise  of  his  authority,  as  has  lately  been  attempted  to  be  imposed  on  the 
coroner  of  the  county  of  Middlesex? — Not  that  I  can  discover. 

1474.  Was  any  complaint  made  against  your  accounts  in  consequence  of 
your  having  taken  any  inquest  by  deputv  ? — Yes. 

1475.  Was  thai  complaint  made  before  or  after  the  inquests  on  Austin  and 
Coleman  were  taken  ? — At  least  three  months  after. 

1476.  When  were  the  inquests  taken  which  were  objected  to  in  the  accounts  ? 
— At  the  end  of  September  or  the  beginning  of  October  1839. 

1477.  Then  the  objections  relating  to  the  deputy  were  not  made  until  February 
in  the  present  year,  the  previous  complaints  and  the  appointment  of  a  committee 
having  taken  place  in  the  autumn  of  1839  ? — The  periods  are  stated  correctly  in 
the  question ;  the  complaint  respecting  the  taking  inquests  by  deputy  was  made, 
I  believe,  in  the  month  of  February;  those  inquests  had  been  held  by  Mr.  Bell 
for  me  between  the  29th  of  December  1839  and  the  10th  or  11th  of  June  1840, 
during  12  successive  days ;  at  that  time  I  was  confined  to  my  room  by  illness, 
and  could  not  leave  the  house  until  the  11th  day;  I  then  went  out  to  hold  two 
inquests,  but  suffered  so  much  pain,  that  Mr.  Bell  took  other  jnquests  for  me  in 
the  afternoon,  and  two  or  three  on  the  following  day,  which  was  a  Saturday;  but  on 
the  succeeding  Monday  I  resumed  my  duties. 

1478.  With  the  exception  of  the  inquests  you  have  named,  did  Mr.  Bell  or  any 
other  person  at  any  other  time  hold  inquests  as  deputy  for  you  ? — Upon  no  other 
occasion ;  I  believe  I  have  already  stated  he  held  two  inquests  for  me  before  one 
jury  in  August  or  September,  at  a  time  when  I  was  out  of  town ;  but,  with  the 
exception  of  that  occasion,  and  during  the  illness  to  which  1  have  just  referred, 
he  did  not  take  a  single  inquest  for  me,  either  before  or  since. 

1479.  Were  the  whole  of  the  charges  in  those  cases,  including  fees,  mileage  and 
expenses  to  witnesses  and  other  persons,  paid  out  of  your  own  pocket,  struck  out 
of  the  account  ? — Yes,  the  whole  sum  was  struck  out  of  the  account,  amounting  to 
40/.  9^.;  on  attending  before  the  committee,  the  magistrates  informed  me  that 
they  had  ascertained  that  nine  inquests  had  been  taken  by  deputy ;  they  asked 
me  if  that  information  was  correct ;  I  instantly  stated  that  it  was  not  nine,  but  20, 
which  had  been  taken  by  deputy ;  and  I  then  informed  them  under  what  circum- 
stances Mr.  Bell  had  acted  for  me  during  my  confinement  to  my  residence. 

1480.  Are  you  certain  that  you  received  no  previous  intimation  that  the  magis- 
trates considered  that  it  was  illegal  to  take  inquests  by  deputy,  with  a  request 
that  such  charges  might  not  again  appear  in  the  accounts,  or  they  would  be  dis- 
allowed ? — I  received  no  intimation  from  them  whatever  of  the  kind ;  the  first 
notice  I  received  was  an  order  from  the  court,  stating  that  the  coroner's  accounts 
had  been  referred  back  to  the  committee,  with  instructions  that  they  should 
ascertain  "  how  many  inquests  had  been  taken  by  deputy,  and  to  disallow  the 
same.'* 

1481.  Was  any  proceeding  adopted  at  the  same  time  with  reference  to  the 
inquests  which  had  been  taken  by  deputy  for  the  coroner  of  the  Duchy  of  Lan- 
caster ? — ^Yes,  his  accounts  were  also  referred  back  to  the  committee ;  but  in  the 
case  of  the  coroner  for  the  Duchy  of  Lancaster,  although  the  court  of  quarter 
sessions  had  determined  by  resolution  that  he  had  not  the  right  to  appoint  a 
deputy,  the  commitee  re-opened  that  inquiry,  and  reported  to  the  court  in  favour  of 
paying  the  sums  which  had  been  charged  by  him  for  the  inquests  which  had  been 
taken  by  deputy  ;  this  was  at  the  same  time  that  the  committee  reported  against  the 
like  charges  which  had  been  made  by  me  for  the  inquests  taken  by  deputy  ;  the 
general  court  afterwards  adopted  both  recommendations ;  the  inquests  which  I 
had  taken  by  deputy  were  altogether  disallowed ;  the  inquests  wnich  had  been 
taken  by  deputy  by  the  coroner  for  the  Duchy  of  Lancaster  were  paid  in  full. 

1 482.  Did  the  disallowance,  in  your  case,  extend  to  the  money  which  you  had 
paid  out  of  pocket? — Yes,  it  did. 

1483.  Do  the  Committee  understand  you  to  say  that  those  inquests  were  taken 
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T.  Waklet/^  Esq.    by  deputy  on  12  successive  days,  and  that  you  could  not  leave  your  house  oa 
M-^-  that  occasion  in  consequence  of  illness  ? — Such  v^rere  the  facts. 

J  •     I  1484.  Can  you  account  for  the  diflFerence  of  conduct  that  was  observed  towards 

7   Q  y     40.       ^^^^  ^  compared  with  what  was  observed  towards  your  predecessors  in  office  r — 
I  cannot ;  the  proceedings  were  to  me  altogether  inexplicable. 

1485.  Have  any  coroners  the  power  to  appoint  deputies?— Yes;  the  coroners 
for  particular  liberties  and  franchises  have  that  power,  and  so  have  the  coroners 
of  boroughs,  under  the  6th  and  7th  of  William  IV. 

i486.  Is  it  your  opinion  that  similar  powers  should  be  possessed  by  coroners 
for  counties  ? — ^Yes,  certainly ;  I  cannot  conceive  why  such  a  power  should  be 
exercised  by  a  coroner  acting  in  a  very  small  locality,  and  be  withheld  from  a 
coroner  who  acts  throughout  the  greatest  part  of  a  large  county. 

1487.  Do  you  think  tlie  possession  of  such  powers  by  coroners  for  counties 
would  operate  disadvantageously  to  the  public  ? — On  the.  contrary,  I  believe 
they  would  be  attended  with  considerable  advantagre  to  the  public,  and  certainly 
would  be  productive  of  very  great  convenience  to  jurymen. 

1488.  Would  you  make  the  coroner  responsible  for  the  acts  of  the  deputy 
coroner  in  all  respects? — ^Yes,  in  all  respects,  while  acting  for  his  superior  ia 
office.  That  is  the  law  with  reference  to  sheriflFs  and  under-sheriffs,  and  I  believe 
that  it  works  extremely  well.  If  the  whole  of  the  responsibility  connected  with 
the  exercise  of  the  coroner's  functions  remain  with  the  coroner  himself,  although 
he  has  appointed  a  deputy  to  act  for  him  in  particular  cases,  it  would  make  the 
coroner  extremely  careful  as  to  the  person  whom  he  selected  for  the  perform- 
ance of  such  duties. 

1489.  Would  you  not  rather  recommend  the  appointment  of  an  additional 
number  of  coroners  than  the  appointment  of  deputies  f — No ;  I  thuik  by  increas- 
ing the  number  of  coroners  you  would  lessen  the  value  and  importance  of  the 
office,  and  be  more  likely  to  obtain  incompetent  or  incapable  officers. 

1490.  Are  the  reasons  for  appointing  deputy  coroners  in  counties  more  urgent 
than  those  for  allowing  deputies  in  boroughs,  and  particular  liberties  and  fran- 
chises? — There  can  be  no  doubt  of  it. 

1491.  Are  you  acquainted  with  any  disadvantages  that  would  arise  from  giving^ 
to  county  coroners  the  power  of  appointing  deputies  ? — Not  one ;  and  I  believe 
that  the  exercise  of  such  a  power  would  operate  very  advantageously  to  the  public 
service. 

1492.  Are  you  firmly  of  opinion  that  magistrates  are  not  the  proper  persons  to 
determine  what  inquests  ougnt  or  ought  not  to  be  held  by  the  coroner  ? — ^After 
having  devoted  a  great  deal  of  attention  to  this  subject,  I  have  come  to  the  con-^ 
elusion  that  it  would  be  as  well  to  abolish  the  office  of  coroner,  as  to  allow 
magistrates  to  exercise  any  such  power.  The  justices  of  the  peace  are  the  con- 
trolling  authorities  in  the  gaols  and  in  lunatic  asylums ;  they  are  sometimes  con- 
cerned in  cases  where  life  is  lost  in  conflicts  between  the  people  and  the  civil 
powers ;  the  magistrates  are  the  persons  to  whom  the  poor  apply  in  cases  of 
urgent  necessity,  when  the  requisite  aid  is  refused  to  them  by  parochial  officers ; 
in  the  whole  of  those  cases  the  coroners  may  be  brought  into  conflict  with  the 
magistrates  in  the  discharge  of  the  most  solemn  and  important  portions  of  their 
public  duties.  If  coroners  be  subject  to  the  control  of  persons  who  are  thus 
engaged,  seeing  the  tyranny  which  might  be  exercised  over  them  with  reference  to 
their  accounts,  they  might  shrink  from  the  performance  of  their  duty  at  a  time 
when  their  most  powerful  energies  should  be  called  into  action  in  the  public  ser- 
vice; and  I  do  not  believe  that  the  magistrates  themselves,  when  they  reflect  on  the 
subject,  and  on  its  vast  importance,  can  desire  to  possess  or  exercise  a  power  which 
might  constantly  lay  them  open  to  imputations  of  an  unpleasant  and  disagree- 
able  character.  I  could  mention  a  case  which  occurred  not  long  since  in  a 
workhouse  very  near  I-.ondon ;  a  poor  man  was  sent  to  a  distance  to  his  parish  y 
when  he  arrived  there  it  was  too  late  to  have  him  received ;  he  was  again 
brought  back,  and  he  died  almost  immediately  after  his  admission  into  the 
house ;  in  that  case,  the  parties  who  directed  the  removal  of  the  pauper  were  three 
magistrates,  who  were  ex-offido  guardians ;  on  the  death  of  the  man,  they  were 
the  persons  who  determined  no  inquest  should  be  held ;  that,  in  fact,  the  coroner 
should  not  receive  notice  of  the  death. 

1493.  Would  you  recommend  any  alteration  in  the  law  with  reference  to  the 
auditing  of  the  accounts  of  the  coroners  ? — Yes ;  I  certainly  should  recommend 
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T.  Wakky,  Esq. 
an  alteration  to  be  made,  and  I  consider  tbat  it  is  most  desirable,  not  only  for  m*^* 

the  coroners,  but  the  magistrates  themselves.  - 

1494.  What  oflicer  of  the  county  would  you  suggest  should  act  as  auditor      7  July  1840. 
of  the  coroners'  accounts  ? — ^The  office  of  coroner  is  a  very  peculiar  one ;  the 

coroner  in  fact  stands  between  all  persons  in  authority  and  the  people,  it  being 
his  duty  to  inquire  into  the  cause  of  death,  for  the  purpose  of  preserving  human 
life ;  it  is  not  therefore  an  easy  thing  to  suggest  a  person  on  whom  the  duty 
should  devolve ;  but,  probably,  as  the  clerk  of  the  peace  is  appointed  by  the 
lord-lieutenant  of  the  county,  he  might  be  a  proper  officer  under  certain  regula- 
tions to  perform  the  duty  of  auditing  the  coroners'  accounts. 

1 495.  Would  you  require  the  coroners  to  swear  to  their  accounts  ? — I  do  not 
see  any  objection  to  that  practice  ;  the  sheriffs  of  counties  swear  to  the  accuracy 
of  their  accounts ;  and  treasurers  of  counties  conform  to  the  same  regulation. 

1496.  Would  the  accounts,  besides  being  attested  on  oath,  be  accompanied  by 
the  requisite  vouchers,  including  the  receipts  given  by  the  parties  to  whom  pay- 
ments had  been  made  ? — Certainly ;  there  would  be  the  receipts  from  all  persons 
who  were  paid  at  the  inquest,  and  the  vouchers  for  the  coroners  fee  would  be  fur- 
nished in  the  signatures  of  the  jurymen,  attached  to  the  inquisition.  There  is  no 
privacy  in  the  proceeding ;  if  there  was  an  inaccuracy  of  any  kind,  it  could  be 
easily  ascertained  on  inquiry. 

1497.  Accompanied  by  such  a  change  in  the  mode  of  auditing  the  accounts, 
would  you  recommend  any  alteration  of  the  law  as  to  the  discretion  of  coroners, 
relative  to  the  necessity  of  taking  inquests? — A  declaration  of  the  law  on  the 
subject  might  be  extremely  useful,  and  prevent  angry  discussion  and  useless  and 
expensive  litigation. 

1498.  Do  you  believe,  as  the  law  now  stands,  that  the  judges  would  de- 
termine that  the  magistrates  had  the  power  of  deciding  whether  inquests  had 
been  necessarily  or  unnecessarily  taken  ? — As  the  question  has  never  been  dis- 
tinctly raised,  and  only  arose  incidentally  in  the  case  reported  in  East,  I  have 
no  decided  opinion  upon  the  subject,  although  I  am  inclined  to  believe  that  the 
judges  would  not  put  the  construction  which  has  been  placed  upon  the  words^ 
"  duly  taken,"  in  the  Act  of  George  the  Second ;  and  I  cannot  understand  how 
the  word  "duly"  can  be  considered  to  be  synonymous  with  the  word  ** neces- 
sarily." 

1499.  ^^  y^^  make  any  other  charges  in  your  account  besides  charges  for  fees^ 
mileage  and  disbursements,  described  under  the  heads  mentioned  in  the  schedule? 
' — Not  any. 

1500.  Are  you  allowed  any  sum  for  stationery,  or  for  the  parchments  on  which 
the  inquisitions  are  drawn  ? — No ;  the  county  supplies  the  printed  summonses  for 
the  jurymen  and  the  witnesses,  but  no  other  paper  or  document. 

1501.  Are  you  allowed  any  rent  for  an  office?— No. 

1502.  Is  there  any  allowance  or  salary  for  the  clerk,  whom  you  employ  on  the 
business  of  the  coroner's  office? — Not  any  from  the  county. 

1503.  Do  you  bind  over  witnesses  and  prosecutors  on  parchments  ? — Yes. 

1504.  Are  you  allowed  in  your  accounts  any  sum  to  cover  the  cost  of  these 
things? — Not  any  sum. 

1 505.  Do  you  consider  that  the  justices  of  the  peace  are  the  fittest  persons  to 
prepare  the  schedule  in  which  is  made  the  allowance  which  shall  be  paid  to  con- 
stables and  to  the  proprietors  of  rooms  wherein  inquests  are  held,  and  to  witnesses  ? 
— Certainly  not ;  but  I  think  they  might  render  assistance,  from  their  knowledge 
of  the  county,  to  any  party  who  had  the  arrangement  of  such  a  schedule. 

1506.  Would  an  appeal  to  the  judges  for  confirmation  of  the  arrangements  of 
the  magistrates  with  regard  to  the  fees  and  the  allowances,  be  a  useful  aid  or  check 
to  the  suggestions  of  the  magistrates  ? — Yes,  and  I  believe  that  such  a  reference 
would  be  attended  with  considerable  advantages,  and  in  all  instances  with  perfect 
satisfaction  to  every  interested  party. 


549-  o  3 


Digitized  by 


Google 


no     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 


Martis,  14»  die  Julii  1840. 


MEMBERS   present: 


Mr.  Williams. 
Mr.  Gaily  Knight. 
Lord  Eliot. 


Colonel  Wood. 
Mr.  Wakley. 


LORD  TEIGNMOUTH  in  the  Chair. 


Thomas  Wakley y  Esq.,  a  Member  of  the  Committee,  further  Examined. 

r.  Wakley y^u{.         1507.  Chairman^]  YOU  have  adverted  to  the  proceedings  of  the  magistrates 
^'^*  at  Uxbridge,  in  reference  to  an  inquest  that  occurred  at  Hayes,  and  you  have 

stated  that  the  proceedings  of  the  coroner  afterwards,  in  committing  a  party  at 
14  u  y  1  40,  ^j^^  inquest  at  Harefield,  notwithstanding  the  jury  had  returned  a  verdict  of  wilful 
murder,  was  severely  censured,  and  the  conduct  of  the  constable,  in  not  bringing 
back  the  prisoner,  also  subjected  him  to  a  strong  rebuke ;  dp  you  think  that  the 
magistrates  had  any  power  to  pass  this  censure  upon  your  conduct  ? — ^I  certainly 
consider  that  the  magistrates  had  an  undoubted  right  to  express  the  opinions  they 
did  express  upon  those  occasions ;  whether  it  was  discreet  to  do  so  or  not  is 
another  question. 

1508.  Then,  you  have  no  particular  complaint  to  make  against  the  magistrates, 
on  account  of  their  having  deviated  from  the  discharge  of  their  rightftd  duty  in 
the  case  ? — Certainly  not ;  I  believe  that  the  duty  they  did  discharge  was  a 
strictly  legal  one,  and  that  there  was  no  violation  of  their  power  in  any  respect, 
supposing  that  the  condemnation  of  the  practice  of  the  coroners  was  discreetly  made. 

1509.  This  duty  is  perfectly  distinct  from  that  which  a  magistrate  might 
exercise  after  an  inquest,  in  determining  whether  that  inquest  was  duly  or  neces* 
sarily  held  ? — Quite  so ;  because  the  duties  which  the  magistrates  had  to  exercise 
upon  that  occasion  were  entirely  imconnected  with  any  proceeding,  so  Seu^  as  I  am 
aware,  which  afterwards  took  place  at  the  Sessions  House,  at  Clerkenwell ;  I  may 
state,  that  I  believe  the  magistrates  who  were  concerned  in  the  cases  at  Harefield 
and  at  Hayes  were  in  no  way  connected  with  the  auditing  of  the  accounts,  or  with 
any  of  the  proceedings  that  transpired  at  the  quarter-sessions. 

1510.  You  have  complained  in  the  course  of  your  evidence  of  the  magistrates 
having  exercised  a  power,  which  you  do  not  conceive  belongs  to  them,  of  enforcing 
your  attendance  upon  the  occasion  of  their  inquiring  into  the  question,  whether  the 
inquests  had  been  duly  or  necessarily  held  ;  how  could  the  magistrates  carry  on 
their  inquiry  without  your  presence,  inasmuch  as  they  have  no  power  of  summoning 
witnesses  upon  the  occasion  ? — ^There  is  a  great  distinction  to  be  drawn  in  the 
cases  which  come  before  the  ma^strates  for  their  consideration  with  respect  to 
coroners ;  and  unless  those  distinctions  are  borne  in  mind,  much  confusion  may 
arise  with  reference  to  the  facts  of  the  whole  case.  Under  the  Act  of  Victoria, 
the  magistrates  have  undoubtedly  the  power  of  requiring  the  coroner  to  attend 
before  them,  and  to  submit  him  to  an  examination  upon  oath  with  reference  to  the 
accuracy  of  the  account  of  his  disbursements ;  but  I  contend  that,  beyond 
examining  him  with  reference  to  the  matter  of  the  disbursements,  they  have 
no  power  to  call  him  before  them  on  any  occasion,  or  to  submit  him  to  any  exa- 
mination. 

1511.  Then  how  can  they  exercise  the  power  of  ascertaining  whether  an 
inquest  has  been  duly  held,  waiving  the  question  of  the  interpretation  of  the  term 
''  duly  **  ? — If  the  magistrates  could  exercise  the  power  of  determining  whether  an 
inquest  was  necessarily  or  unnecessarily  taken,  doubtless,  as  an  act  of  justice  to 
the  coroner  before  they  decided,  they  would  request  his  attendance  before  them, 
and  in  such  a  case  the  coroner  himself,  as  an  act  of  prudence  on  his  part,  would 
feel  the  propriety  of  endeavouring  to  sustain  the  charge  that  he  had  made,  and 
attend  before  the  magistrates  for  the  purpose  of  making  the  necessary  defence ; 
but  I  do  contend  that  the  magistrates  have  not  the  power  of  determining  whether 
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an  inquest  is  necessary  or  not,  their  power  being  strictly  confined  to  determining  T.  TFiAfey,  Esq. 

whether  an  inquest  has  been  duly  taken.  ^'^' 

1512.  Admitting  the  distinction  between  "  duljr"  and  "  necessarily,"  would  it  not  •"■"■"■*• 
be  impossible  for  die  magistrates  to  come  to  a  decision  upon  that  question  without  *^  '"'^  *®^* 
inviting,  or,  if  necessary,  requiring,  the  attendance  of  the  coroner  ? — They  might 

have  it  in  their  power  to  determine  without  the  coroner^s  presence,  because  there 
might  be  informalities  on  the  face  of  the  inquisition ;  the  inquisition  itself  might 
show  that  it  had  not  been  signed  by  the  requisite  number  of  jurymen ;  that  the  date 
when  the  inquest  was  held  was  not  correctly  inserted ;  that  the  place  where  the 
inquisition  was  taken  was  not  correctly  described :  all  those  things,  upon  the  mere 
hce  of  the  inquisition,  might  show  that  the  inquest  had  not  been  ^  duly  **  taken. 

1513.  Still,  supposing  the  inquiry  could  not  be  completed  without  the  presence 
of  the  coroner,  would  they  not  be  fdlly  justified  in  summoning  the  coroner ;  and 
how  could  they  discharge  their  duty  without  doing  so  ? — They  have  no  power  by 
law  to  summon  the  coroner  for  the  purpose  of  requiring  from  him  any  answers  in 
such  an  investigation. 

1514.  Then  you  conceive  titat  their  proceeding  in  enforcing  your  attendance  on 
the  occasion  to  which  you  have  alluded,  notwithstanding  the  powers  vested  in 
them  of  inquiring  whetiiOT  the  inquisition  was  duly  or  unduly  held,  was  ill^al  ? — 
They  did  not  enforce  my  attendance,  they  merely  requested  by  a  note  to  the  clerk 
that  I  would  attend,  and  I  did  so,  without  objection  or  hesitation,  when  it  was 
merely  before  the  Committee,  having  protested  against  their  power  to  enforce  my 
attendance,  or  to  compel  me  to  submit  to  im  examination  upon  the  questions 
which  were  about  to  be  proposed  to  me ;  but  I  answered  every  question  which 
was  submitted  to  me,  without  hesitation. 

1515.  Do  you  conceive  that  the  magistrates  have  no  power  of  determining 
whether  an  inquest  has  been  necessarily  or  unnecessarily  held,  by  the  statute  of 
George  the  Second  ? — ^That  is  my  positive  opinion,  after  having  devoted  a  vast 
deal  of  attention  to  the  subject ;  I  find  nothing  in  that  statute  which,  even  by 
implication,  can,  in  my  opinion,  be  considered  to  confer  on  the  magistrates  any  such 
authority. 

1516.  Then  you  think  the  term  **duly '*  applies  solely  to  the  formality  or  in- 
formality of  the  proceedings  ? — ^That  is  my  opinion,  and  not  to  determining  whether 
the  coroner  has  exercised  a  sound  discretion  in  instituti^)ig  the  inquiry. 

1517.  Then  how  do  you  get  over  the  judgment  of  the  judges  in  the  case  in 
East,  which  has  been  so  frequently  alluded  to  ? — ^The  opinion  given  by  the  judge 
in  that  case  was  an  extra-judicial  one.  It  is  clear,  with  reference  to  the  fJacts  of 
that  case,  that  the  inquisition  had  not  been  duly  taken,  for  the  coroner  had  gone 
into  a  village  to  hold  an  inquest  on  the  body  of  another  person,  and  in  which  case 
the  jury  had  been  duly  summoned ;  but  he  was  informed  when  he  got  into  the 
village,  that  another  person  had  just  then  dropped  down  dead  suddenly  in  a^op,  and 
he  almost  as  suddenly  held  the  inquiry.  It  assuredly  could  not  be  considfred  that 
such  an  inquest  was  duly  taken,  for  if  the  party  had  lost  his  life  by  having  had 
poison  administered  to  him,  there  was  not  sufficient  time  for  making  the  due 
inquiries  before  the  inquisition  was  held. 

1518.  The  judge  in  that  case  stated,  that  the  power  of  coroners  holding  in- 
quisitions might  be  greatly  abused.  If  you  deny  to  the  magistrates  the  power  of 
preventing  that  abuse,  do  you  conceive  that  a  sufficient  remedy  is  already  other- 
wise provided  at  law  ? — Certainly ;  and  there  had  been  found  sufficient  reme<Mes 
daring  the  hundreds  of  years  that  the  corono-^s  office  had  been  in  existence,  up  to 
the  time  of  the  occurrence  of  that  case ;  and  I  do  not  recollect  that  the  judge 
stated,  that  the  coroner^s  office  might  be  abused  if  the  magistrates  had  the 
authority  which  you  have  stated.  With  reference  to  that  subject,  I  would  quote 
a  passage  from  the  judgment  which  was  given  by  Lord  Tenterden  in  the  case  of 
Gramett  and  Farrand,  reported  in  Bamewall  and  Cresswell,  K.  B.,  vol.  vi.  p.  625. 
The  remaiks  of  the  judge  in  that  case  immediately  bear  on  the  independence 
of  judges  in  the  exercise  of  their  judicial  functions.  He  said,  **  This  freedom  from 
action  and  question  at  the  suit  of  an  individual  is  given  by  the  law  to  the  judges,  not 
so  much  for  their  own  sake  as  for  the  sake  of  the  public  and  for  the  advancement 
of  justice ;  that  being  6*00  from  action  th^  may  be  free  of  thought  and  independent 
in  judgment,  as  all  who  are  to  administer  justice  ought  to  be ;  and  it  is  not  to  be 
wpposed  beforehand  that  those  who  are  selected  for  the  administration  of  justice 
will  make  an  ill  use  of  the  authority  vested  in  them.  Even  inferior  justices,  and 
those  not  of  record,  cannot  be  called  in  question  for  an  error  in  judgment,  so  long 
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r.  WaUevy  Eiq.  ^  ^^1  ^^  within  the  bounds  of  their  jurisdiction.  In  the  imperfection  of  human 
M.p,  nature,  it  is  better  even  that  an  individual  should  occasionally  suffer  a  wrong; 

than  that  the  general  course  of  justice  should  be  impeded  and  fettered  by  constant 

14  July  1840.  and  perpetual  restraints  and  apprehensions  on  the  part  of  those  who  are  to  ad- 
minister it."  I  cannot  conceive  that  any  judicial  remarks  could  be  more  strictly 
applicable  to  any  case  than  are  these  to  the  question  which  has  now  been  agitated 
between  coroners  and  magistrates;  because  if  the  magistrates  can,  after  an 
inquest  has  been  held,  and  after  a  certain  expense  has  been  incurred,  sometimes 
the  coroner  paying  4/.  or  5/.  out  of  his  own  pocket,  determine  that  that  inquest 
has  been  imnecessarily  taken,  and  set  the  whole  aside  at  once,  without  having  the 
inquisition  previously  brought  before  the  superior  court  and  quashed,  then  the 
discretion  of  holding  inquests  would  be  vested  in  the  magistrates  and  not  in  the 
coroner,  and  the  coroner's  independence  would  be  entirely  at  an  end. 

1519.  What  is  the  remedy  provided  by  law  in  the  event  of  the  coroner  hold- 
ing an  inquest  imnecessarily? — He  would  be  liable  to  an  indictment  for  a 
misdemeanor,  to  a  fine,  to  imprisonment,  and  to  removal  from  his  office, 

J  520.  It  appears  that  you  have  been  called  in  question  with  regard  to  several 
of  your  inquests,  but  that,  in  fact,  the  fSees  upon  your  inquests  have  been  ultimately 
disallowed  in  no  one  instance ;  do  you  think  you  have  been  fettered  in  the  dis- 
charge of  your  duty  by  the  apprehension  even  of  an  unreasonable  interposition  on 
the  part  of  the  magistrates? — I  have  been  perplexed  and  greatly  annoyed,  but  I 
cannot  say  I  have  been  fettered,  or  that  I  have  been  prevented  from  holding  a 
single  inquest  where  I  deemed  an  inquiry  necessary. 

1521.  Do  you  think  that  the  magistrates  as  a  body  would  ultimately  sanction 
any  proceeding  of  any  individual  magistrate,  or  of  any  quorum  of  the  committee 
of  magistrates,  who  might  unduly  interfere  with  the  coroner's  discharge  of  his 
duties  ? — If  the  whole  body  of  magistrates  were  to  attend  and  take  part  in  the 
proceedings,  I  cannot  believe  that  their  decision  ultimately  would  be  unjust. 

1522.  Is  not  the  attendance  at  the  Court-house,  Clerkenwell,  sufficiently 
numerous  to  afford  an  effectual  guarantee  against  the  sanctioning  of  any  partisd 
abuse  of  this  discretionary  power  ? — I  think  not ;  and,  unfortimately,  it  has  ap- 
peared from  the  evidence  which  has  been  given  before  this  Committee,  that  the 
proceedings  often  originated  with  two  or  three  magistrates  in  the  committee  of 
accounts.  It  appears  that  three  of  the  magistrates  form  a  quorum ;  and  I  found, 
upon  examining  the  accounts  and  the  minutes  which  have  been  submitted  to  this 
Committee,  that  on  two  or  three  occasions  the  magistrates  who  had  decided 

'  against  me  were  gentlemen  with  whom  I  had  previously  been  in  some  kind  of 
personal  conflict. 

1523.  The  question  applied  not  to  the  quarter  in  which  the  proceeding  may 
have  originated,  but  the  final  revision  of  the  general  court  of  magistrates.  Can 
you  stat%  that  in  any  one  instance  your  jurisdiction  has  been  interfered  with  by 
the  general  body  of  magistrates,  or  that  when  there  has  been  a  disposition  to 
interference  on  the  part  of  any  individual  or  committee,  that  interference  has  not 
been  condemned,  and  the  proceeding  disannulled  by  the  general  court  of  magis- 
trates?— On  the  11th  of  October,  in  the  last  autumn,  charges  were  made  against 
me  at  the  court  of  quarter  sessions,  of  having  taken  unnecessary  inquests.  At 
the  same  time  it  was  ultimately  proved,  upon  inquiry,  that  not  one  unnecessary 
inquest  had  been  instituted.  At  the  same  time  Mr.  Laurie,  one  of  the  magis- 
trates, moved  in  the  court  that  my  accounts  should  be  referred  back  to  the 
finance  committee,  in  consequence  of  their  not  being  accompanied  with  sufficient 
vouchers.  That  motion  was  carried  by  the  unanimous  decision  of  the  court ;  and 
yet  I  was  never  asked  afterwards  for  any  additional  vouchers,  and  not  a  single 
voucher  was  wanting  for  any  item  in  that  account. 

1524.  But  ultimately  that  charge  and  that  examination  and  reference  to  the 
committee  led  to  nothing  more  than  that  the  fees  were  ultimately  allowed  by  the 
general  court  ? — Yes,  it  may  have  led  to  a  great  deal  more,  to  the  injury  of  the 
character  of  the  coroner  throughout  the  county,  and  to  the  diminution  of  the 
utility  of  his  office ;  because  it  is  impossible  that  such  statements  can  be  made  by 
such  a  body  as  the  magistrates  of  this  county  without  having  injurious  effects  both 
on  the  one  and  on  the  other. 

1525.  My  question  applied  to  fact  and  not  to  hypothesis ;  it  was  whether  the 
fees  had  not  been  uniformly  allowed,  and  not  as  to  any  prejudice  that  might  have 
been  excited  against  you  by  the  proceedings? — Without  doubt  the  fees  were 
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afterwards  all  allowed,  because  it  was  found  that  they  could  not  be  legally  refused;     T.  Waklty,  Esq. 
but  the  public  know  nothing  of  what  passes  privately  in  the  finance  committee,  "•^• 

and  the  public  accusations,  and  the  accusations  which  were  made  at  the  quarter       ^"■""■■"""" 
sessions  remain  upon  the  character  of  the  accused  individual  without  any  mitiga-       ^4  Ju»y  1840. 
tion  or  palliation. 

1526.  You  have  alluded  in  your  former  examinations  to  a  report  which  ap- 
peared in  the  "Morning  Herald**  of  a  proceeding  before  the  general  court  of 
magistrates ;  you  have  also  stated  now  that  a  prejudice  might  have  been  excited 
against  you  by  the  general  court  of  magistrates ;  can  you  distinctly  state  that  you 
believe  that  your  character  has  been  in  the  slightest  degree  injured,  or  your  autho- 
rity as  coroner  in  the  slightest  degree  impaired,  by  any  such  proceeding  ? — I  believe 
that  now  I  have  set  myself  completely  right  with  the  public  in  all  these  matters, 
but  it  has  been  a  work  of  great  anxiety  for  me  to  accomplish  that  object.  I  believe 
that  my  character  was  most  seriously  injured,  and  the  utility  of  my  office  and  the 
powers  of  my  office  lessened  and  weakened  by  what  had  passed  at  the  general 
court  of  quarter  sessions. . 

1527.  That  is  your  impression;  but  you  cannot  state  it  as  a  fact  ? — I  can  state 
my  impression  to  be  a  feet ;  and  that  is  my  impression,  imdoubtedly ;  I  never 
entertained  one  more  positively  or  more  firmly. 

1528.  Do  you  think  that  if  there  was  a  disposition  on  the  part  of  the  general 
body  of  magistrates,  supposing  it  possible,  to  interfere  unduly  with  the  coroner's 
exercise  of  his  functions,  that  that  court,  acting  before  the  public,  and  their  pro- 
ceedings being  known  to  the  public,  would  be  borne  out  in  such*  a  system  of 
interference  by  public  opinion  ? — No ;  I  believe  public  opinion  would  be  against 
the^  magistrates,  and  that  ultimately  they  would  yield  to  its  influence ;  but  it  is 
impossible  to  predicate  what  a  body  of  men  would  do  when  no  particular  person  in 
that  body  was  under  any  legal  responsibility  for  his  actions.  I  may  state  here,  with 
reference  to  the  influence  of  public  opinion,  that  Mr.  Laurie,  one  of  the  magis- 
trates, has  stated  before  this  Committee,  that  he  was  induced  to  take  up  the  inquiry 
in  October  last,  in  consequence  of  the  statements  which  he  found  in  the  news- 
papers, and  afterwards  it  was  discovered  upon  examination  that  all  those  state- 
ments were  incorrect ;  for  that  the  inquests  which  I  had  taken  had  been  less  than 
those  of  my  predecessor  in  office,  and  that  the  expense  to  the  county  was  also 
less. 

1529.  Do  you  not  think  that  the  power  of  the  press  would  have  been  directed 
against  any  body  of  magistrates  who  interfered  unduly  with  the  solemn  exercise 
of  the  discharge  of  the  duty  of  coroner  ? — ^That  would  be  dependent  in  a  great 
measure  on  the  politics  of  the  coroner  and  the  politics  of  the  press ;  because, 
unfortunately,  in  all  these  matters  political  considerations  are  uniformly  intro- 
duced. Hence,  in  my  proceedings,  although  I  endeavoured  to  conduct  the 
business  of  the  coroner^s  office  as  usefully  as  possible  for  the  public,  yet,  in  the 
press,  which  was  politically  opposed  to  me,  I  had  little  less  than  calumnies  and 
slanders  in  return  for  my  exertions. 

1530.  Yet,  notwithstanding  all  the  political  feeling  against  you,  and  the  im- 
putations against  your  character  and  conduct  as  a  coroner,  and  notwithstanding  the 
disposition  on  the  part  of  some  of  the  magistrates  unduly  to  interfere  with  your  pro- 
ceedings, you  have,  within  the  period  during  which  you  have  exercised  the  office 
of  coroner,  completely  triumphed  over  all  the  opposition  and  all  the  imputations 
you  have  had  to  encounter? — ^The  Committee  must  determine  upon  the  facts 
which  come  before  them.  I  certainly  feel,  myself,  that  I  am  not  at  ail  injured  or 
weakened  by  the  conflict.  With  reference  to  political  opposition,  I  am  bound  to 
state,  that  amongst  the  magistrates,  those  gentlemen  whose  politics  are  the  most 
decidedly  opposed  to  my  own,  acted  with  reference  to  my  fees  in  the  most  honour- 
able and  high-minded  manner ;  and  I  might  certainly  instance  the  conduct  of 
Mr.  Serjeant  Adams  and  Mr.  Pownall  as  examples  to  which  I  would  more  parti- 
cularly refer. 

1531-  You  have  stated  your  opinion,  that  you  consider  the  magistrates  not  a 
fit  body  to  be  entrusted  with  the  auditing  of  your  accounts  as  coroner ;  you  have 
"alluded,  especially,  to  the  case  of  your  holding  inquests  in  lunatic  asylums  and 
gaols ;  and  you  have  expressed  that  opinion  on  the  ground  that  the  magistrates 
being  appointed  visiting  justices  of  those  gaols,  those  very  parties  whose  conduct 
might  become  the  subject  of  investigation  might  be  the  very  parties  to  audit  your 
accounts ;  is  that  your  opinion? — Certainly;  and  I  might  mention  cases  which  prove, 
very  clearly,  that  functions  should  not  be  exercised  by  persons  in  authority,  which 
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T.  WaJcley,  Esq.    are  likely  to  bring  those  persons  into  unseemly  conflicts  before  the  public.     I  cer- 
M.p.  tainly  had  reason  to  believe  that  the  accusations  which  were  first  made  against  me 

— -       at  the  Sessions  House  arose  out  of  a  conflict  which  I  had  had  with  a  magistrate  at 

14  July  1840.  Hendon,  in  holding  an  inquest  in  that  parish,  on  the  body  of  Thomas  Austin,  when 
the  magistrate  himself,  although  the  party  had  met  with  his  death  by  falling  into  a 
copper  of  boiling  water,  did  not  ccmsider  that  an  inquest  was  necessary.  I  might 
also  mention  other  cases  as  examples.  A  case  occurred  to  the  westward  of  London. 
I  received  information  that  a  man,  in  an  exceedingly  ill  state  of  health,  almost 
dying,  had  been  removed  from  the  workhouse  in  a  cart,  that  he  might  be 
taken  to  the  place  of  his  legal  settlement.  When  the  cart  arrived  at  the  place, 
the  required  officers  could  not  be  found,  and  he  was  taken  back  to  the  workhouse; 
and  it  was  reported  to  me  that  he  had  died  in  the  cart  before  returning ;  but  the 
governor  of  the  workhouse  informed  me,  that  he  did  not  die  imtil  nearly  an  hour 
after  he  had  returned.  In  that  case,  the  person  so  removed  had  been  taken  away  by 
the  direction  of  three  magistrates,  who  were  the  ex-^fjitm  guardians  of  the  union. 
The  body  was  buried,  and  I  received  no  information  of  the  facts  of  the  case 
until  the  interment  had  been  made.  Having  inquired  into  the  case,  and  as 
the  body  had  been  buried  at  Paddington,  away  from  the  spot  where  the  transac- 
tion happened,  I  did  not  consider  it  necessary  to  have  the  body  disinterred ;  but 
had  I  done  so^  it  might  have  given  offence  to  the  magistrates  who  directed  the 
removal  of  the  man  in  the  first  instance,  and  then  ordered  that  no  notice  of  the  death 
should  be  sent  to  the  coroner ;  and  if  they  had  been  evil-^posed  ma^tratee,  they 
nught  have  afterwards  attended  at  the  Sessions  House,  and,  in  auditing  my  ac- 
counts, might  have  selected  20  or  30  inquests,  as  having  been  unnecessarily  taken. 
This  is  a  kind  of  inquisitorial  tyranny  which  it  is  impossible  can  be  imposed  on  any 
judge  without  its  having  the  most  pernicious  effect  upon  his  conduct.  I  would 
also  mention,  that  in  the  gaols  the  visiting  justices  might  take  ofienoe  at  the 
manner  in  which  my  inquiries  are  conducted,  and  I  might  receive  no  other  evidence 
of  my  having  offended  them  than  that  of  the  accusations  which  might  be  brought 
against  me  at  the  Sessions  House,  and  in  the  presence  of  the  public.  Again ;  in 
holding  inquests  in  a  lunatic  asylum,  on  one  occasion,  when  Mr.  Pownall  was  present, 
it  was  ascertained  that  an  insane  pauper  had  been  sent  from  one  of  the  workhouses 
in  the  county  severely  marked  and  bruised ;  and  there  the  magistrates  who  had 
made  out  the  order  for  his  committal  to  the  asylum  had  not  previously  seen  the 
pauper,  as  is  required  by  the  Act  of  Parliament.  In  the  performance  of  my  duty 
upon  that  occasion,  I  might  have  given  great  offence  to  those  magistrates  whose 
neglect  was  thus  brought  under  view.  The  same  thing  might  often  occur  in  gaols 
and  other  places. 

1532.  Are  you  not  aware,  that  in  all  the  cases  you  have  referred  to  of  inquests 
held,  whether  in  gaols,  or  lunatic  asylums,  or  workhouses,  as  in  the  case  at  Hendon, 
the  accounts  of  such  inquests  came  under  the  revision  of  a  committee  of  magis- 
trates specially  appointed  for  the  purpose? — Nothing  of  the  kind  occurs.  In  the 
ordinary  routine,  the  coroners'  accounts  are  sent  to  the  sessions,  and  thoite  accounts 
go  before  the  committee  of  accounts,  where  they  are  merely  audited ;  at  least  such 
has  always  been  the  practice  until  lately.  There  has  never  been,  as  the  minutes 
which  have  been  read  before  this  Committee  show,  a  special  committee  appointed  to 
inquire  into  the  inquests  which  the  coroners  have  taken,  excepting  on  one  occasion. 
^  533-  My  question  referred  to  the  appointment  of  a  distinct  financial  committee, 
to  which  the  accounts  of  the  coroner  were  referred;  is  there  not  a  distinct 
financial  committee  appointed  of  the  magistrates? — In  the  ordinary  course  of 
business,  the  accounts  go  before  the  committee  of  finance,  but  not  before  a  com- 
mittee specially  appointed  for  the  purpose  of  inquiring  into  those  accounts ;  in 
fact,  the  committee  of  finance  is  an  open  committee  of  all  the  magistrates ;  and 
any  three  of  the  magistrates  who  happen  to  be  first  in  attendance,  form  a  quorum, 
and  can  proceed  to  business. 

1534.  The  committee  of  which  you  speak,  and  which  is  the  committee  to 
which  I  allude,  sends  its  report  to  the  general  body  of  magistrates,  and  that 
general  body  has  the  power  of  allowing  or  sanctioning,  or  not,  the  reports  of  such 
committee  ? — Certainly ;  that  is  the  practice  of  the  committee  of  accounts ;  all 
their  reports  go  before  the  general  body  of  magistrates,  but  there  certainly  is  no 
distinct  special  finance  committee  with  reference  to  the  coroners'  accounts. 

1535.  Then,  inasmuch  as  all  the  accounts  of  all  the  inquests  that  you  have 
held  must  have  come  ultimately  before  the  general  court  of  magistrates,  and  you 
have  no  reason  whatever  to  complain  of  the  decision  of  the  general  court,  where 
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has  any  injury  resulted  to  you,  or  any  dispara^ment  of  your  oflice,  firom  any  pro-     t.  WalcUyy  Esq. 
ceedings  in  any  of  the  different  departments  to  which  you  have  referred? — The  m.p. 

general  court  in  the  first  instance  confirmed,  I  believe,  all  the  rq)ort8  and  recom-       

mendations  of  the  several  committees.     The  general  court,  after  40  years'  practice       H  J«^y  1840. 

to  the  contrary,  resolved  that  the  whole  of  the  sum  which  I  had  charged  for  taking 

inquests  by  deputy,  including  fees  and  disbursements,  should  be  struck  out  itojxi 

the  accounts,  and  that  deduction  has  been  permanently  made.      Hie  general 

court,  in  conformity  with  the  recommendation  of  the  conmiittee,  that  the  fees 

and  disbursements  in  the  case  of  Coleman  should  be  disallowed,  resolved,  that 

my  accounts  should  be  referred  back  to  the  finance  committee  from  the  want  of 

vouchers.      The  general    court  confiimed  the  recommendation  of  the   special 

committee,  that  all  payments  in  this  county  should  be  withheld  fr<»m  the  constables 

who  are  in  the  receipt  of  regular  salaries  or  wages.     TTius,  I  consider,  ^diatever 

may  have  been  the  decision  of  the  generd  court  lately,  that  I  have  great  reason 

to  complain  of  the  manner  in  which   the  general  court  previously  treated  my 

conduct. 

1536.  Reserving  the  question  of  deputyship,  and  also  the  schedule  of  fees  for 
subsequent  investigation,  you  have  no  reason  to  complain  of  your  fees  and  dis- 
bursements having  been  disallowed  in  regard  to  any  one  inquest  that  has  been 
held  ? — I  have  reason  to  complain  that  they  were  ever  disallowed  at  all ;  I  cer- 
tainly regret  that  it  should  have  been  deemed  a  case  for  disallowance,  or  discussion, 
because  as  the  death  was  evidently  one  that  had  occurred  from  accident,  I  consider 
I  was  bound  by  law  to  hold  the  inquest,  and  I  thought  it  showed  great  ignorance 
of  the  law  on  the  part  of  the  magistrates  that  they  should  at  all  question  the 
propriety  of  such  an  investigation. 

1537.  With  regard  to  the  schedule  of  fees,  you  approved  of  the  first  schedule ; 
you  complained  of  the  alterations  made  in  the  second  schedule,  and  you  con- 
fiidered  that  the  "order"  issued  subsequent  to  the  second  schedule  was  not  legal, 
inasmuch  as  it  did  not  form  part  of  the  schedule ;  was  a  copy  of  that  "order"  sent  to 
you  ? — ^Yes,  five  weeks  after  it  had  been  adopted  by  the  court. 

^538.  Was  a  copy  of  it  deposited  with  the  clerk  of  the  peace  ? — That  I  cannot 
flay ;  I  never  made  inquiry. 

1 539.  Then,  supposing  it  were,  would  there  be  any  informality  in  regard  to 
the  issuing  of  that "  order"  ? — Certainly ;  because  I  cannot  consider  the  "orde?*  of  the 
court  to  be  a  compliance  with  the  provisions  of  the  Act  of  Parliament ;  the  Act 
distinctly  states,  "  that  the  magistrates  shall  prepare  a  schedule,  and  that  they 
may  alter  the  schedule  from  time  to  time  ;"  there  is  no  mention  made  of  any  "order" 
of  the  court,  and  consequently  I  cannot  conceive  how  a  mere  "order  of  court" 
can  form  part  of  the  schedule  ;  in  order  that  it  should  form  part  of  the  schedule, 
the  provisions  of  that  "  order"  must  necessarily  be  embodied  in  the  schedule. 

\  540.  Do  you  not  think  that  that  "order^'  was  a  mere  variation  of  the  schedule ; 
and  that,  provided  it  was  accompanied  with  the  formalities  pr^cribed  by  the  statute 
to  which  you  have  alluded,  it  must  be  considered  altogether  as  being  a  part  of  that 
schedule  ? — It  was,  without  doubt,  intended  as  a  variation  of  the  schedule ;  but 
inasmuch  as  it  has  not  been  introduced  into  the  schedule,  I  cannot  see  how  it  can 
from  part  of  that  document. 

1541.  By  the  Ist  of  Victoria,  the  expeiyse  of  inquests  was  charged  on  the 
county-rate  ? — Precisely  so ;  it  was  stated  in  the  preamble  and  the  firet  enacting 
clause,  that  the  magistrates  should  make  a  schedule  of  the  fees,  allowances,  and 
disbursements  which  mi^t  be  lawfully  paid  by  the  coroner  holding  inquests  upon 
any  dead  bodies. 

1542.  Do  you  think  that  the  magistrates,  by  their  amended  schedule,  in  which 
they  prohibited  payment  to  any  oflScers  receiving  salaries  in  the  parishes,  acted 
illegally,  inasmuch  as  their  proceeding  implied  that  the  payment  of  the  expenses  of 
inquests  was  still  recognized  as  chargeable  on  the  poor-rate? — It  certainly  is  my 
conviction  that  they  have  not  acted  legally  in  continuing  the  payment  from  the  poor- 
rate  ;  because  the  constables  are  paid  or  they  are  not  paid ;  if  they  are  paid  and  do 
not  receive  the  payment  from  the  county-rate,  but  from  the  poor-rate,  that  practice 
is  illegal,  and  is  in  contravention  of  the  terms,  and  evidently  of  the  intention,  of  the 
Legislature  in  framing  the  1st  of  Victoria ;  if  they  are  not  paid,  then  there  is 
also  a  contravention  of  the  law ;  because  the  Act  of  Victoria  states  in  its  pre* 
amble,  that  it  was  framed  for  the  express  purpose  of  providing  for  all  those 
payments  which  had  been  usually  made  at  the  holding  of  coroners'  inquests. 

1543.  Are  not  the  metropohtan  police  constables  paid  out  of  the  poor-rate, 
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T.  Wakky,  Esq.    and  would  not  the  recognition  of  such  payment  on  the  part  of  the  magistrates  be 
M.p.  equally  illegal    as    in    the   case  of  the  recognition  of  payment  of  constables' 

-  salaries  directed  by  the  parish  ? — ^They  are  paid  out  of  a  fiind  which  is  created  by  a 

14  July  1840.      police-rate  formed  by  an  assessment  upon  the  poor-rate. 

1544.  Then  that  is  equivalent  to  a  poor-rate  ? — I  think  not ;  the  fund  owes  its 
source  to  a  distinct  origin,  and  where  there  are  no  police  there  is  no  such  fond. 

1545.  Still  it  is  charged  upon  the  parish  ? — It  is  charged  upon  the  parish,  with- 
out doubt. 

1 546.  You  still  make  a  distinction  between  the  salary  of  the  parochial  con- 
stable and  the  wages  of  the  police  constable,  in  reference  to  the  quarter  from 
whence  the  fund  is  derived  ? — Certainly ;  I  consider  the  distinction  is  as  easily 
perceptible  as  passible. 

1547.  Then  you  think  the  magistrates  were  strictly  legal  in  prohibiting  the  pay- 
ment of  the  police  constables,  but  that  they  acted  illegally  in  refusing  payment  to 
the  regular  salaried  parochial  constables? — No  ;  I  do  not  consider  that  the  magis- 
trates have  acted  in  conformity  with  the  provisions  of  the  Act  of  Victoria,  in  witfi- 
holding  payment  from  polioe  constables,  whether  or  not  they  were  in  the  receipt 
of  wages  as  beadles ;  because  I  believe  it  was  the  intention  of  the  Legislature  that 
inasmuch  as  the  constables,  in  giving  notice  to  coroners,  and  in  summoning  jurors 
and  witnesses  at  inquests,  had  distinct  and  specific  duties  to  discharge,  and  duties 
which  ought  not  on  any  account  to  be  neglected,  payment  should  be  provided  for 
them  for  the  performance  of  those  specific  duties. 

1548.  You  have  adverted  to  the  hardship  inflicted  on  the  constables  in  being 
subjected  to  expenses  without  remuneration  on  account  of  inquests,  and  to  the 
consequent  discouragement  in  the  discharge  of  their  duties;  can  you  take  on 
yourself  to  say,  from  your  own  experience,  that  the  constables  have  in  consequence 
neglected  their  duty? — I  state  most  distinctly  that  it  is  my  decided  impr^sion 
that  in  some  instances  notices  of  inquests  have  not  been  forwarded  to  the  coroner 
which  he  would  have  received  if  the  payment  had  been  continued. 

1 549.  Do  you  think  that  in  cases  in  which  all  the  parties  in  a  house  are  inter- 
ested in  preventing  the  disclosure  of  a  death,  any  remuneration  afforded  to  the 
constable  would  enable  him  to  discover  the  fact,  and  give  notice  to  the  coroner  ? — 
There  cannot  be  a  doubt  that  the  remuneration  which  was  provided  by  the  first 
schedule,  in  conformity  with  the  Act  of  Victoria,  was  calculated  to  act  as  a  small 
stimulus  to  the  constable  to  perform  his  duty  on  such  an  occasion;  and  the  manner 
in  which  the  withdrawal  of  the  payment  influences  the  constable,  is  well  exemplified 
by  the  fact,  that  one  constable  who  has  been  before  this  Committee  altogether 

i        refused  to  act  on  the  warrant  of  the  coroner,  in  consequence  of  such  payment 
being  withheld. 

1550.  Still  there  are  cases  such  as  I  have  alluded  to,  which  would  escape  alto- 
gether the  vigilance  of  the  most  attentive  constable  ? — No  doubt  of  it ;  and  such 
cases,  I  am  of  opinion,  are  rather  numerous. 

1551.  You  have  stated  that  the  magistrates  objected  to  your  holding  inquests 
by  deputy,  and  disallowed  the  fees  upon  such  inquests ;  and  you,  at  the  same  time, 
stated  that  Mr.  Higgs  was  allowed  to  continue  to  discharge  his  duty  by  deputy. 
Are  you  not  aware  that  in  the  case  of  Mr.  Higgs  the  magistrates  had  no  control 
whatever  over  him,  inasmuch  as  he  was  allowed  to  appoint  a  deputy  by  letters- 
patent  ? — ^The  court  of  quarter  sessions  resolved,  after  examining  the  patent  of 
Mr.  Higgs,  that  he  had  not  a  right  to  take  inquests  by  deputy,  and  consequently 
his  accounts,  vrith  my  own,  were  referred  back  to  the  committee  of  accounts,  with 
a  special  instruction  to  that  committee,  to  the  effect  that  they  were  to  inquire  into 
**  how  many  inquests  had  been  taken  by  deputy  in  the  accounts  of  both  of  the 
coroners,  and  to  disallow  the  same.'' 

1552.  But  did  the  magistrates  afterwards  discover  that  they  had  been  in  error, 
in  supposing  they  had  any  control  over  Mr.  Higgs,  with  regard  to  the  deputy- 
ship  ? — I  am  not  aware  that  any  such  discovery  was  made ;  but  on  the  accounts 
coming  before  the  committee,  instead  of  attending  to  the  order  of  reference  the 
committee  instituted  an  inquiry  as  to  the  suppos^  right  of  Mr.  Higgs  to  hold 
inquests  by  deputy,  and  then  recommended  the  payment  of  his  account;  but  in  my 
case  they  decided  upon  disallowing  the  sums  which  were  charged  as  fees  and  dis- 
bursements, in  consequence  of  such  inquests  having' been  held  by  deputy. 

1.553'  I^  i^  ^^^  ^  ^^  ^^^  ^^  magistrates  considered  those  letters-patent  as 
giving  Mr.  Higgs  an  authority  that  they  could  not  control  ? — I  am  not  aware  that 
they  held  any  such  opinion. 

1554.  You 
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1 554.  You  are  aware  that,  excepting  in  cases  of  particular  franchises,  for  coroners  t.  Wakley,  Esq. 
to  hold  inquests  by  deputy  is  illegal  ? — It  certainly  is  not  legal  for  coroners  to  m.p. 

hold  inquests  by  deputy  in  counties  ;  I  was  not  fUlly  acquainted  with  that  fEUJt  

until  after  the  question  was  mooted  at  the  sessions,  and  no  inquests  were  taken  by  *4  July  '^4o. 
deputy  for  me,  excepting  during  the  12  days'  illness  which  I  have  already  mentioned, 

and  upon  one  occasion  in  August  or  September,  when  Mr.  Bell  held  two  inquests 
before  one  jury. 

1555.  In  reference  to  the  proposal  for  a  third  coroner,  are  you  not  aware  that 
it  has  been  the  practice  in  other  coimties,  besides  that  of  Middlesex,  to  appoint  ad- 
ditional coroners,  where  there  has  been  an  increase  of  inquests  ? — ^I  believe  it  has 
only  been  done  in  one  or  two  instances  in  this  country,  and  in  the  present  Session 
of  Parliament  a  Bill  has  been  passed  to  increase  the  number  of  coroners  in  the 
coimty  of  Chester. 

1 556.  It  appears  that  the  attention  of  the  magistrates  was  originally  called  to 
the  subject  of  the  coronership  by  the  increase  of  inquests  which  had  taken  place 
in  the  county  of  Middlesex ;  do  you  not  think  the  proposal  for  a  third  coroner, 
and  also  the  inquiry  with  regard  to  the  deputyship,  and  the  other  inquiries  which 
Lave  been  made,  originated  in  a  necessity  which  seemed  to  be  impressed  on  the 
minds  of  the  magistrates  of  going  into  a  thorough  investigation  of  the  whole  of 
so  important  a  subject  ? — I  cannot  say  that  I  entertain  any  such  opinion,  because 
there  was  no  complaint  of  the  increase  of  inquests,  or  that  any  unnecessary 
inquests  had  been  taken,  until  I  became  coroner,  and  it  was  very  curious  that 
such  complaints  should  arise  then,  when  I  had  less  inquests  than  my  predecessor, 
and  put  the  county  to  less  expense. 

1557.  But  the  increase  of  inquests  has  been  for  some  years,  on  the  whole,  pro- 
gressing ? — They  had  been  progressive  up  to  the  end  of  1839,  imtil  I  became 
coroner. 

1558.  Lord  Eliof]  To  what  cause  do  you  ascribe  the  decrease  in  the  number 
of  inquests  held  by  you  as  compared  with  those  held  by  your  predecessor? — The 
decrease  was  very  sinall,  but  it  is  a  fact,  as  the  minutes  show,  that  I  had  taken 
less  than  my  predecessor ;  probably  it  was  in  consequence  of  the  instructions  which 
I  had  issued,  requiring  the  constables  to  make  more  particular  inquiries  than  they 
had  instituted  previously,  and  consequently  rendering  the  applications  for  warrants 
somewhat  less  frequent. 

1559.  Mr.  Gaily  KnighW]  Do  you  think  that  politics  have  had  any  thing  to  do 
with  the  differences  between  you  and  the  Middlesex  magistrates  ? — With  particular 
individuals  political  feeling  may  have  exercised  some  slight  influence,  but  I  rather 
ascribe  the  difficulties  which  have  taken  place  to  the  conflicts  that  have  arisen  out 
of  the  exercise  of  authority  by  the  coroner  and  the  magistrates. 

1560.  Do  you  think  it  desirable  that  a  person  who  is  known  to  have  been  a 
strong  political  partisan  should  fill  the  office  of  coroneflr? — I  cannot  conceive 
that  it  is  more  objectionable  for  a  person  who  has  entertained  such  opinions  to  fill 
the  office  of  coroner  than  it  is  for  the  Lord  Chancellor  to  fill  his  particular  office, 
or  for  the  Chief  Justice  of  the  Court  of  Queen's  Bench. 

1561.  Are  not  the  Chief  Justice  and  the  Lord  Chancellor  above  control  and 
perfectly  independent ;  and  is  not  the  coroner,  on  the  other  hand,  in  some  degree 
subject  to  the  control  of  the  magistrates  ? — The  Lord  Chancellor  can  be  removed 
from  his  office  by  the  Crown ;  the  judges  can  be  removed  from  their  office  by 
an  address  to  the  Crown  from  both  Houses  of  Parliament.  It  is  true  that  the 
coroner  is  elected  to  his  office  by  the  people,  but  he  is  under  the  control  of  the 
superior  judges,  who  may,  upon  any  occasion,  punish  him  for  misconduct. 

1562.  Do  you  think  it  desirable  that  a  Member  of  Parliament  should  fill  the 
office  of  coroner? — Most  decidedly;  and  1  hope  that  in  the  case  of  this  county 
some  advantage  will  arise  to  the  office  in  consequence  of  a  person  being  in  the 
House  of  Commons  who  holds  the  office. 

1563.  In  what  way  do  you  consider  it  advantageous? — Because  he  will  be 
enabled  to  bring  his  experience  of  the  working  of  the  office  into  operation  if 
Parliament  should  legislate  on  the  subject  of  the  coroners'  duties. 

1564.  Colonel  T.  WoodJ]  Your  accounts  were  first  referred  back,  I  think,  in  the 
month  of  October  ? — Yes. 

1 565.  How  many  inquests  ^ere  objected  to  at  that  time? — No  number  was  stated. 

1566.  Were  not  two  of  those  inquests  held  by  deputy? — No,  not  one. 

1567.  Were  there  not  two  inquests  in  the  month  of  September  and  one  in 
August  held  by  deputy? — There  were  two  inquests  held  before  one  jury  by  deputy  at 
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T.  Wakky^  Esq.  the  end  of  August  or  the  beginning  of  September,  but  there  was  no  objection 

M.p.  made  to  those  inquests,  because  possibly  they  were  not  known  to  the  magistrates. 

1568.  Were  not  those  two  inquests  included  in  the  number  that  were  referred 

14  July  1840.  ijack  ? — No ;  and  no  objection  was  made  with  reference  to  them, 

1569.  Had  you  received  no  intimation  in  any  way  that  the  magistrates  consi- 
dered the  holding  of  inquests  by  deputy  objectionable? — Never,  until  the  account 
was  disallowed  ;  not  the  slightest  intimation  of  the  kind. 

1570.  Did  you  not  write  a  letter  to  the  magistrates  explaining  to  them  that 
there  was  an  inquest  held  by  you  by  deputy  during  illness  ?— On  one  occamon,  when 
I  was  ill ;  but  that  alluded  to  the  period  of  my  sickness. 

1571.  When  was  that  letter  addressed  to  the  magistrates  ?-^Not  until  January 
or  February  in  the  year  1840.  The  first  objection  with  regard  to  inquests  by 
deputy,  was  raised  after  my  illness,  and  that  lasted  from  the  28th  December  1839 
to  the  11th  January  1840,  consequently  that  account  could  not  have  gone  in  until 
the  end  of  January  or  in  the  following  month ;  my  letter  must  have  been  written 
after  that  period,  because  it  had  reference  to  the  objection  in  question. 

157*J.  Does  that  period  include  the  whole  of  the  number  of  inquests  which  you 
held  by  deputy  ? — ^The  period  of  sickness  and  the  two  inquests  which  were  taken 
before  one  jury  in  August  or  September  include  every  one ;  upon  no  other  occa^ 
sion  has  there  been  a  single  inquisition  taken  by  deputy  for  me. 

1 573.  The  inquests  taken  in  August  and  September  would  not  i^pear in  the  same 
accounts  with  those  that  were  subsequently  held  ? — Certainly  not ;  the  eiq)ense8 
of  those  inquests  were  paid  without  remark  or  observation  ;  but  then  I  ought  to 
state  that  their  having  been  held  by  deputy  does  not  appear  on  the  fiace  of  the 
inquisitions ;  so  that  the  magistrates  could  not  judge  by  those  two  inquisitions  that 
the  two  inquests  had  been  tflJ^en  by  deputy. 

1574.  You  stated  that  the  oflBice  of  coroner  was  a  very  peculiar  one;  that  the 
coroner,  in  fact,  stands  between  all  persons  in  authority  and  the  people,  it  being 
his  duty  to  inquire  into  the  causes  of  death  for  the  purpose  of  preserving  human 
life ;  how  do  you  reconcile,  with  the  importance  of  those  duties,  the  propriety  of 
holding  inquests  by  deputy? — In  my  own  case  no  inquests  were  held  by  deputy, 
excepting  upon  the  occasions  that  I  have  referred  to ;  and  if  it  had  not  been  the 
practice  to  take  inquests  by  deputy  in  the  county  for  40  years  previously,  and 
probably  for  a  much  longer  time,  I  should  not  have  employed  a  deputy  without 
thoroughly  investigating  the  subject ;  but  with  reference  to  the  appointment  of 
deputies  generally,  I  can  easily  reconcile  the  practice  of  engaging  such  gentlemen, 
as  being  strictly  in  conformity;, with  every  principle  of  sound  policy  and  propriety. 
The  sheriffs,  for  example,  perform  the  most  important  public  functions;  they  exercise 
jurisdiction  in  criminal  and  civil  cases;  yet  nearly  all  their  duties  are  performed  by 
deputy ;  but,  certainly,  as  a  provision  against  abuse,  as  a  check  against  miscon- 
duct, if  any  alteration  of  the  law  were  made  upon  the  subject,  I  should  strongly 
reconmiend  that  the  coroner  should  be  responsible  for  the  acts  of  his  deputy. 

William  Bakery  Esq.,  called  in ;  and  further  Examined. 

W.  Bakery  Esq.         1575.  Mr.  G.  Knight.']  IN  the  analysis  of  the  account  of  disbursem^its  made 

from  14th  October  1830  to  the  7th  December  following,  it  appears   that  Mr. 

Wakley  charged  or  paid  for  the  medical  witnesses  whom  he  had  called  in,  16/.  16^., 
in  the  same  time  that  you  charged,  as  it  appears  by  this  analysis^  87/.  3^. ;  in  what 
way  do  you  explain  this  great  difference  ?^>— I  think  there  must  be  some  mistake 
about  it ;  I  do  not  know,  unprepared  as  I  am  now,  how  I  can  rectify  that  without 
reference  to  the  accounts.  The  vouchers  are  delivered  in  to  the  clerk  of  the 
peace,  which  will  satisfactorily  account  for  the  expenditure  which  has  been  made. 

1576.  Chairman.']  The  statement  in  question  was  laid  before  the  Committee 
by  the  clerk  of  the  peace,  and  in  that  statement  it  appears,  the  expenses  for  each 
case  for  Middlesex,  and  from  the  14th  October  1830  to  the  7th  December  following, 
was  3«.  l^rf.  for  medical  witnesses,  in  the  cases  of  inquests  taken  by  Mr.  Wakley; 
14^.  10|(/.,  in  the  cases  of  inquests  taken  by  yourself;  is  there  nothing  in  this 
apparently  incongruous  return  which  you  could  possibly  explain  to  the  Committee? 
— It  seems  to  me  that  the  best  way  of  explaining  that  matter  will  be  to  have  the 
documents,  which  will  show  how  much  was  paid  for  medical  witnesses,  and  how 
much  for  other  witnesses. 

1577.  But  this  statement  refers  only  to  the  medical  witnesses  ?^-The  question, 
first  of  all,  will  be  to  ascertain  whether  it  is  accurate ;  and  if  it  is  accurate,  the 
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only  answer  I  can  give  is,  that  Mr.  Wakley  may  dispense  with  medical  testimony  w.  Bakery  Esq. 

in  cases  in  which  I,  as  a  lawyer,  may  consider  it  absolutely  necessary.  ■ 

1578.  Have  you  any  doubt  as  to  the  accuracy  of  those  returns? — I  am  stag-  H  July  1840. 
gered  at  the  extreme  diflference  in  the  amount ;  I  cannot,  without  reference  to  the 

accounts,  ascertain  any  thing  about  it ;  there  is  no  other  variation  in  my  payments, 
that  I  am  aware  of,  at  that  period  from  any  other ;  they  are  all  very  much  the 
same,  and  I  think  you  will  find  that  the  expenses  of  the  inquests,  and  the  expenses 
of  the  witnesses,  are  almost  nearly  the  same.  If  there  had  been  any  extraordinary 
diflference,  I  should  have  found  it  out;  if  my  fees  came  to  150/.,  the  expenses 
•would  be  somewhere  about  160/.,  aijd  I  can  never  have  seen  any  such  extraor- 
dinary diflTerence  at  any  one  period,  so  as  to  accoimt  for  that ;  I  think  there  is 
some  mistake  as  to  that,  and  the  best  way  to  set  that  right  is  to  have  the 
documents ;  but  great  allowances  must  be  made  for  [the  pauperized  state  of  my 
district. 

1579.  You  have  held  the  oflice  of  coroner  for  some  years,  and  you  are  aware 
that  the  oflSce  of  coroner  has  been  the  subject  of  recent  and  repeated  investigation 
before  the  Middlesex  magistrates  ? — Yes. 

1580.  You  are  also  aware  that  they  have  thought  it  right,  in  one  or  two 
instances,  to  exercise  the  discretionary  power  which  is  vested  in  them  ;  have  you 
ever,  during  the  whole  period  in  which  you  have  acted  as  coroner,  felt  yourself 
fettered  or  intimidated  in  the  discharge  of  your  duty,  by  any  apprehension  what- 
soever of  the  supervision  or  control  of  the  magistrates  ? — ^That  is  rather  a  wide 
question.  I  felt  annoyed  by  the  inquiries  into  my  accounts,  which  were  delivered 
in,  the  payments  in  which,  I  was  ready  to  swear,  were  faithfully  and  properly 
made ;  I  felt  a  little  annoyed  that  they  should  call  me  before  them,  for  the  pur- 
pose of  minute  examination,  and  for  the  purpose  of  inquiring  into  the  particular 
inquests  which  were  held,  which  was  one  of  the  inquiries  they  made.  I  produced 
several  documents,  to  show  that  they  were  properly  held,  and  there  was  no  objec- 
tion afterwards  taken.  I  felt  annoyed,  but  I  do  not  say  that  I  was  intimidated,  or 
that  I  felt  any  inconvenience,  beyond  that  of  delay  in  the  payment  of  the  accounts. 

1581.  Was  not  the  annoyance  arising  principally  from  the  present  state  of  the 
law  that  the  coroner  should  be  called  upon  to  submit  his  accounts  to  investigation 
after  he  has  sworn  to  their  accuracy  ? — I  think  it  does,  certainly ;  before  that  time 
there  was  no  order  to  have  them  sworn  to. 

1582.  Then,  in  fact,  the  magistrates  are  not  so  much  responsible  for  this  annoy- 
ance as  the  state  of  the  law  ? — I  think  not ;  I  have  no  charge  to  prefer  against  the 
magistrates  for  any  improper  annoyance  in  the  performance  of  their  duty, 

1583.  Would  you  propose  any  alteration  in  the  law  on  the  head  that  the 
coroner  should  not  be  called  upon  to  swear  to  his  accounts  ? — No ;  I  have  no  wish 
whatever,  myself,  to  prevent  any  inquiry  of  any  sort  or  kind  in  reference  to  my 
own  accoimts ;  the  more  stringent  the  inquiry  the  better  I  am  satisfied ;  I  have 
nothing  to  be  afraid  of;  I  do  not  care  how  strong  the  exercise  of  it  is. 

1584.  The  inconvenience  is  more  a  matter  of  feeling  than  of  real  grievance? — 
Exactly  so,  as  fiir  as  I  am  concerned. 

1585.  Lord  Eliot']  Does  the  answer  which  you  have  just  given  apply  only  to 
the  auditing  of  the  accounts  or  to  the  discretionary  power  exercised  by  the  magis- 
trates in  determining  whether  inquests  are  necessarily  held  ? — I  certainly  have  an 
objection  to  the  magistrates  inquiring  into  the  propriety  of  holding  inquests  in 
certain  cases,  because  they  cannot  exercise  any  discretion  upon  the  subject^  or  any 
proper  judgment  upon  the  occasion. 

1586.  You  conceive  that  in  that  respect  the  law  requires  some  modification  ?  — 
I  think  that  the  power  as  it  has  been  exercised  hitherto  by  the  magistrates  has 
not  been  such  as  to  render  any  new  law  necessary ;  they  have  caused  a  partial 
obstruction  on  the  ground  of  inquiring  into  the  cases,  but  there  has  been  no  prac- 
tical result  that  is  injurious  in  any  way. 

1587.  Mr.  G.  Knight.^  How  do  you  imderstand  the  word  "  duly  "?— It  is  diflS- 
cult  to  understand  it ;  the  question  is,  whether  it  means  **  according  to  law." 

1588.  That  is  your  understanding  of  it? — The  Court  of  Queen's  Bench  under- 
stand it  in  a  totally  different  way. 

1589.  Mr.  Wakley  J]  When  you  say  that  the  Court  of  Queen's  Bench  under- 
stand it  differently,  what  case  do  you  refer  to  ? — ^The  Court  of  Queen's  Bench 
seems  to  give  to  the  magistrates  the  exercise  of  the  right  of  determining  whether 
an  inquest  is  held  properly  or  not>  as  to  the  nature  of  the  case,  and  not  as  to  the 
mode  of  holding  it. 
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W.  Baker,  Esq.         1590.  Do  you  know  a  case  in  which  that  question  has  ever  been  raised  ? — Only 

' —       incidentally. 

14  July  1840.  1591-  That  is,  extra-judicially  ? — I  said  I  thought  that  was  not  sound  law ;  that 

Lord  EUenborough  gave  his  opinion  in  that  case  hastily,  and  without  proper  infor- 
mation upon  the  subject, 

1592.  Mr.  Gaily  Knight.]  Was  that  the  only  case  ? — Yes,  the  only  one;  it  was 
an  extra-judicial  opinion  expressed  by  him ;  a  sort  of  gratuitous  opinion  expressed 
upon  the  subject. 

1593.  Would  it  not  be  desirable  that  the  case  should  be  argued  in  the  Court  of 
Queen's  Bench  ? — I  have  no  wish  to  have  the  case  argued  over  again ;  it  is 
utterly  impossible  for  any  coroner  in  the  district  I  live  in,  until  he  comes  to  the 
place,  and  goes  into  the  case,  to  know  whether  it  ought  to  be  held.  The  extreme 
poverty  and  wretchedness  of  the  neighbourhood  renders  it  almost  impossible  to 
exercise  any  discretion. 

1594.  Mr.  WiUiams.]  Have  you  lately  held  an  inquest  upon  a  body  which 
has  been  removed  from  a  distant  part  of  the  country  to  Homerton? — Yes, 
I  have. 

1 595.  Was  that  person  found  dead  in  his  bed  ? — Yes. 

1596.  Where? — ^At Twickenham. 

1597.  And  removed  from  Twickenham  to  Upper  Homerton  ? — Yes. 

1598.  What  was  the  situation  in  life  of  the  person  who  died? — He  was  the  son 
of  a  colour  manufiwturer,  a  gentleman  of  property  and  respectability ;  he  has  got 
a  very  large  house  at  Homerton ;  I  happened  to  go  into  it ;  I  had  no  previous 
knowledge  of  him. 

1599.  Are  the  parties  who  removed  the  body  liable  to  any  penalty  for  having 
made  such  removal? — I  apprehend  they  are  liable  to  an  indictment  at  common 
law,  or  to  be  mulct. 

1 600.  Is  it  the  duty  of  the  coroners  to  institute  proceedings  against  them  for 
havings  done  it  illegally  ? — Not  necessarily  ;  any  person  may  do  it ;  it  would  be 
the  duty  more  particularly  of  some  of  the  parishioners.  If  there  was  an  oflfence 
against  the  law,  the  coroner  may  do  it. 

1601.  Could  the  township  be  amerced  where  the  body  was  found  ? — Yes. 

1 602.  Lord  Eliot]  Do  you  know  the  beadle  of  the  parish  of  Shadwell  ? — Yes ; 
his  name  is  Deverell. 

1603.  Are  you  aware  that  he  receives  a  salary? — He  receives  a  salary,  as  &r as 
I  could  collect  from  him,  for  other  purposes  than  those  of  coroner's  duties ;  but 
the  extent  and  nature  of  them  I  do  not  know. 

1604.  Are  you  aware  he  receives  a  salary  of  76  L  a  year? — 1  do  not  know  the 
amoimt  of  it ;  I  have  understood  that  he  receives  a  salary. 

160.5.  Did  you  know  when  the  new  schedule  was  made  that  his  payment  was 
withheld  for  summoning  juries  on  coroners'  inquests  ? — I  think  I  did,  but  I  will 
not  be  positive ;  he  afterwards  satisfied  me  that  the  salary  he  received  was  appli- 
cable to  a  totally  different  purpose,  and  then  I  allowed  it  to  him. 

1606.  And  you  now  think  that  you  are  complying  with  the  directions  contained 
in  the  schedule,  by  continuing  to  him  the  payment  which  he  formerly  received, 
although  he  receives  a  salary  from  the  parish? — I  have  considerable  difficulty 
about  that,  and  I  have  abstained  frt)m  doing  it  in  almost  every  instance  where 
I  could ;  I  only  allow  it  where  I  consider  it  as  quite  clear  that  there  is  no  absolute 
salary  for  that  particular  purpose;  that  has  been  continued  from  the  earliest  period 
down  to  the  present  moment. 

1607.  Do  you  know  that  the  warrant  is  now  sent  to  the  constable,  that  the 
constable  gives  a  receipt  for  the  money,  and  hands  it  over  to  the  beadle  as  his 
deputy? — The  warrant  is  in  the  first  instance  issued  to  the  constable;  then  I  look 
to  the  constable  for  the  performance  of  the  duty ;  the  duty  is  not  always  performed 
by  himself  in  person,  but  it  is  sometimes  performed  by  the  other  officers  of  the 
parish,  to  whom  he  issues  his  precept,  and  then  I  pay  that  part  of  the  money  as 
his  agent. 

1 608.  The  summonses  are  sent  to  the  constable  and  served  by  the  beadle  ? — 
Therefore  he  is  agent  to  the  constable,  and  he  is  the  party  entitled  to  the  fee. 

1609.  But  the  duty  is  now  invariably  done  by  the  beaflle,  as  his  deputy? — No. 

1610.  I  am  speaking  of  the  parish  of  Shadwell  ? — I  have  sometimes  seen  the  con- 
stable there  himself ;  he  acts  for  him,  I  have  no  doubt,  because  he  finds  he  cannot  do 
the  duty  as  it  ought  to  be  done,  having  generally  been  done  by  other  persons ;  the 
constables  choose  to  place  the  duty  in  the  hands  of  other  persons ;  it  is  not  worth 

their 
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their  while  to  do  it  for  the  fee ;  th6  beadles  are  moving  about  the  parish  and  they     w.  Baker,  Esq. 

do  it  for  them ;  I  might  mention  with  regard  to  Deverell  that  I  desired  him  to      

come  here ;  I  paid  him  more  for  the  purpose  of  raising  the  question,  that  I  might      14  July  1840. 
have  something  distinct  and  positive  as  to  whether  he  is  the  party  the  magistrates 
intended  should  be  excluded  or  not. 

1611.  .Mr.  WakleyJ]  Do  you  consider  that  the  Act  of  Victoria  gives  the  magis- 
trates power  to  exclude  any  parties  ? — No ;  it  gives  them  the  power  of  settling  a 
schedule  of  fees  which  may  be  of  an  exclusive  character. 

1612  Was  it  not  stated  in  the  Act  that  the  law  was  altered  for  the  purpose  of 
providing  payments  out  of  the  coimty-^rate  which  had  been  discontinued  from  the 
poor-rate  in  consequence  of  such  payments  having  been  declared  illegal  ? — ^There 
is  no  doubt  that  that  was  the  sole  cause  of  the  passing  of  that  Act  of  Parliament ; 
the  Poor  Law  Commissioners  had  refused  any  payments  for  fees  out  of  the  poor- 
rate,  and  a  fresh  mode  of  payment  became  necessary,  and  that  Act  of  Parliament 
provided  for  that  fresh  mode  of  payment. 

1613.  Do  you  believe  from  your  own  experience  that  all  payments  can  be  with- 
held from  constables  for  the  duty  which  they  are  called  upon  to  perform  at 
coroners'  inquests  consistently  with  the  ends  of  public  justice  ? — No,  I  do  not. 

1614.  Is  the  duty  of  giving  notice  to  the  coroner  one  that  can  sometimes  be 
evaded  by  the  constable  without  subjecting  him  to  any  penalty  or  any  public  cen- 
sure ? — Yes,  I  think  it  is. 

1615.  Mr.  Williams.']  Do  you  consider  that  the  new  schedule  has  placed  you 

in  a  situation  of  great  diflSculty  to  decide  according  to  its  provisions  whether  1 

parish  officers  are  paid  salaries  or  not?— I  do;  I  thin^  there  is  very  great  dif- 
ficulty. 

1616.  And  do  you  consider  that  that  difficulty  operates  against  proper  vigilance 
being  used  by  parish  officers  in  giving  information  of  deaths  to  coroners  ? — No ; 
I  do  not  think  it  has  had  that  operation  yet,  because  the  duty  has  been  thrown 
upon  the  constables ;  wherever  the  parish  officer  who  has  been  paid  has  been 
refused  on  account  of  being  in  the  receipt  *of  a  salary,  the  duty  has  gone  to  the 
constable,  who  is  the  real  officer,  and  who  is,  generally  speaking,  unpaid. 

1617.  Then  you  pay  him  a  fee? — Yes;  considering  these  men  as  his  agents. 

1618.  So  that,  in  point  of  fiEUjt,  this  new  schedule  operates  as  a  nullity? — To  a 
certain  extent  it  does ;  I  do  not  know  that  it  would,  provided  it  was  enforced 
rigidly;  if  it  were  so,  it  might  be  very  serious  in  obstructing  the  course  of  justice. 

1619.  Now  that  it  has  been  in  operation  six  months,  do  you  understand  the 
law  upon  the  subject  ?— I  cannot  tell  from  want  of  proper  information  how  to 
exercise  a  proper  discretion  in  payment. 

1620.  CkairmanJ]  The  order  prohibiting  the  payment  to  the  constable  where 
there  was  any  salaried  officer  in  the  parish,  was  subsequent  to  the  schedule,  and 
formed  no  part  of  it.  Did  you  ever  entertain  any  doubt  as  to  its  validity  ? — 
Never ;  I  considered  that  the  schedule  was  capable,  by  the  clauses  in  the  Act,  of 
being  amended,  and  the  schedule  being  amended  became  itself  the  schedule  ;  in* 
fact  it  was  an  amendment  of  the  schedule. 

1621.  In  fact  it  became  part  of  the  schedule? — Yes. 

1622.  Was  a  copy  of  the  order  sent  to  you  as  coroner? — Yes. 

1623.  And  do  you  know  whether  a  copy  was  also  deposited  with  the  clerk  of 
the  peace? — I  received  it  from  the  clerk  of  the  peace,  therefore  I  presume  it  was 
deposited  with  him. 

1624.  Then  in  fact  all  the  provisions  of  the  statute,  in  regard  to  the  schedule, 
were  observed  in  regard  to  the  order  ? — I  think  so  ;  the  Act  of  Parliament  is 
pretty  clear  upon  that.  The  words  of  the  Act  are,  "  It  shall  be  lawful  for  such 
justices  in  general  or  quarter  sessdons  assembled,  and  for  such  town  council 
at  any  such  quarterly  meeting  as  aforesaid,  from  time  to  time  to  alter  and  vary 
such  schedule  as  to  such  justices  and  town  council  respectively  may  seem  fit ;  and 
the  said  justices  and  town  council  respectively  shall  cause  a  copy  of  every  such 
schedule  to  be  deposited  with  the  clerk  of  the  peace  of  each  county,  riding,  divi- 
sion, district  or  borough,  and  one  other  copy  thereof  to  be  delivered  to  every 
coroner  acting  in  and  for  each  county,  riding,  division,  district  or  borough  as 
aforesaid." 

162,5.  Mr.  Wakley.']  The  new  schedule  states  expressly  that  the  payments  spe- 
cified in  it  shall  not  be  allowed  to  domestic  servants,  nor  to  constables  in  the 
metropolitan  police  force,  nor  to  parochial  constables  or  officers  receiving  regular 
salaries  or  wages ;  the  order  of  the  court,  which  was  received  in  February  last, 

549.  Q  declared. 
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IV,  Baker,  Esq.     declared,  in  addition,  that  payments  should  not  be  allowed  to  any  constable  -wbat 

there  was  a  salaried  constable  in  the  parish.     Now,  seeing,  if  you  believe  the 

14  Jaly  1840.  order  to  be  a  legal  instrument^  that  all  payments  are  inter^cted^  not  only  to  the 
constable,  but  to  the  office  who  was  in  receipt  of  a  r^ular  sahjy  or  wages^  and 
also  to  every  constable  in  every  parish  where  you  find  a  salaried  constable  or 
officer,  whom  can  you  legally  pay? — Not  any  body ;  that  is  the  difficulty  I  have  in 
ascertaining!^  it. 

1626.  Chairman.li  Still,  practically,  you  have  felt  no  difficulty  ? — I  have  felt  so 
much  difficulty  that  I  have  gone  on  paying  sometimes  where  I  doubted  the  pro- 
priety, in  order  that  the  magistrates  mighty  if  they  chofle,  ascertain  whether  it  was 
right,  by  the  disallowing  of  it  in  the  account,  and  my  payment  to  Deverell  was 
nutde  under  such  circumstances. 

16^7.  But  the  order  has  become  inoperative  in  your  district? — To  a  certain 
extent ;  I  do  not  find  any  practical  inconvenience,  because  payments  have  been 
made  to  the  constable,  who  is  never  in  any  instance  a  paid  officer ;  I  consider  all 
these  payments  are  made  to  him;  the  warrant  is  issued  to  the  constable ;  the 
constaUe  is  the  man  who  does  the  duty ;  he  does  it  by  the  act  of  another  pers<m. 

1628.  Mr.  WUliams.]  Is  it  your  opinion  that  parish  offices,  whether  they  are 
paid  salaries  or  not,  shoiild  be  paid  by  the  coroner  for  giving  information  of  deatiis 
in  which  inquests  ought  to  be  held,  in  order  to  induce  them  to  use  due  and 
necessary  diligence  in  giving  such  information? — Yes ;  I  think  it  proper  that  it 
should  be  paid  to  them  for  that  purpose. 

1629.  And  is  it  your  opinion  that  a  relaxation  of  duty,  in  consequence  of  con- 
stables not  being  paid  for  giving  information  which  will  satyeet  them  to  trouble^ 
will  take  place,  in  consequence  of  such  non-payment  ?-^Yes,  I  think  it  may  ;  it  is 
quite  clear  they  can  by  law  receive  that  emolument  from  no  other  source  than 
through  the  medium  of  the  magistrates,  after  the  prohibition  to  the  paying  it  oat 
of  the  poor-rates. 


Veneris,  17*  die  Julii,  1840. 


MEMBERS    present: 


Lord  Eliot. 

Mr.  Gaily  Knight. 

Mr.  Aglionby. 


Mr.  Williams. 
Colonel  T.  Wood. 


LORD  TEIGNMOUTH  in  the  Chair. 


William  Baker,  Esq.,  called  in ;  and  further  Examined. 

1630.  Chairman.']  ARE  those  in  your  hand  the  papers  you  proposed  to  deliver 
in  when  you  last  appeared  before  the  Committee  ? — -Yes ;  I  wish  to  deliver  in  a 
paper  showing  the  grounds  of  the  increase  in  the  payments  made  to  medical 
witnesses  in  my  district,  and  I  beg  to  deliver  in  a  letter  I  addressed  to  the 
Inspector-general  of  Births,  Deaths  and  Marriages. 

IThe  same  were  delivered  in,  and  read,  as  fottows ;] 

(A.) 

17  July  1840. 
My  attention  has  been  drawn  to  a  statement  in  the  evidence  of  the  clerk  to  the  committee 
of  accounts  at  the  Middlesex  sessions,  showing  a  considerable  increase  in  the  pajonent  made 
by  me^  as  coroner,  to  medical  witnesses  in  the  eastern  district  over  those  made  by  the  coroner 
in  the  western ;  and  it  is  important  that  I  should  explain,  as  far  as  lies  in  my  power,  the 
reasons  of  this  discrepancy. 

It  will  be  found  to  arise  mainly  from  the  very  marked  and  peculiar  character  of  the  very 
dense  district  over  which  I  preside,  which  consists,  at  the  same  time,  of  a  very  highly  pau- 
perized and  criminal  population ;  and  as  I  was  at  much  pains,  in  the  month  of  November 
1839  (the  period  to  which  the  account  has  reference),  to  address  a  printed  letter  to  Her 
Majesty's  justices  of  the  peace  for  the  county  on  this  subject,  with  a  view  to  explain  to  them 
the  causes  of  such  increase,  and  which  I  have  no  doubt  was  satisfieu^tory  to  them  at  the  time, 

I  have 
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I  ha?e  most  earnestly  to  entreat  the  attention  of  the  Committee  to  some  extracts  from  that      JV.  Baker ^  Eaq. 
letter,  as  best  calculated  to  obviate  any  erroneous  impressions  which  the  statement  alluded        ......ii..-.. 

to  may  have  created  in  the  minds  of  the  Committee.  i^  j„ly  ^840 

I  l^ve  therein  stated  that  the  population  of  my  district  consists  of  nearly  half  a  million  of 
inhabitants,  chiefly  (if  not  almost  entirely)  of  the  very  lowest  and  most  degraded  classes  in 
society.  It  is,  moreover,  a  populaticm  comprised  of  such  mixed  and  peculiar  classes  of 
persons  as  is  rarely  congregated  together  in  large  masses  in  any  other  portion  of  the  inhabited 
globe.  To  ^ive  some  idea  of  the  motley  group,  I  would  mention,  in  addition  to  those  classes 
which  constitute  the  mass  of  society  in  most  localities,  those  of  Irish  labourers,  river  and 
dock  labourers,  coal-whippers,  lumpers,  river  dredgers,  river  pirates,  watermen  and  sailors, 
interspersed  and  mixed  in  squalid  and  filthy  localities  with  men  and  women  of  the  most 
aban(K>ned  character,  such  as  dealers  in  old  rags  and  iron,  costermongers,  prostitutes,  sharpers, 
thieves,  receivers  of  stolen  goods,  utterers  of  base  coin,  mendicants  and  others,  of  the  very 
lowest  grade  in  society,  who  have  no  visible  means  of  obtaining  their  daily  subsistence  but 
by  the  plunder  of  the  adjoining  neighbourhood,  by  marauding  abroad  by  day  and  stealing 
back  to  their  filthv  ciibs  at  night,  in  these  secluded  haunts.  Trie  Rev.  Mr.  Stone,  the  rector 
of  Spitalfields,  in  his  evidence  given  before  the  Committee  of  the  House  of  Commons  in  1838, 
describes  ''  the  whole  line  as  more  or  less  the  constant  abode  of  fever  and  other  infectious 
disorders ;  and  he  states  the  whole  route  to  be  inhabited  by  an  exceedingly  criminal  popu- 
lation ;"  and  he  adds,  that  "  women  of  the  lowest  class,  receivers  of  stolen  goods,  thieves 
and  the  most  atrocious  offenders  find  in  these  obscure  haunts  concealment  firom  the  hands  of 
justice ;  and  the  extreme  poverty,  the  extreme  unwholesomeness  of  the  neighbourhood,  and 
the  extreme  immorality,  render  it  necessary  that  they  should  be  exposed  to  public  observa- 
tion." Speaking  of  the  same  district,  but  more  particularly  of  Spitalfields,  Wliitechapel  and 
Bethnal-green,  Dr.  Southwood  Smith,  in  his  last  Report  to  the  Poor  Law  Commissioners, 
1839,  describes  the  locality  to  which  I  allude  thus:  "These  neglected  places  are  out  of 
view,  and  are  not  thought  of.  Tlieir  condition  is  known  only  to  the  parish  officers  and 
medical  men,  whose  duties  obli^  them  to  visit  the  inhabitants,  to  relieve  their  necessities 
and  attend  their  sick ;  and  even  Uiese  services  are  not  performed  without  danger ;  such  is  the 
filthy,  close  and  crowded  state  of  the  houses,  and  the  poisonous  condition  of  the  localities  in 
which  the  greater  part  of  the  houses  are  situate  from  the  total  want  of  drainage,  and  the 
mass  of  putrefying  matters  of  all  sorts  which  are  allowed  to  remain  and  accumulate,  that 
during  the  last  year,  in  several  of  the  {^shes,  both  the  relieving  officers  and  medical  men 
lost  their  lives,  m  consequence  of  the  brief  stay  they  were  obliged  to  make  in  the  performance 
of  their  duties.  No  returns  can  show  the  amount  of  suffering  which  the  industrious  poor 
have  to  endure  from  causes  of  this  kind  during  the  last  year ;  but  the  present  returns  indicate 
some  of  the  final  results  of  that  suffering,  fhey  show,  that  out  of  77,000  persons,  14,000 
have  been  attacked  with  fever,  one-fifth  part  of  the  whole,  and  that  out  of  the  14,000 
attacked,  nearly  1,300  have  died."  And  in  a  paper  lately  published  as  to  the  moral  condi- 
tion of  the  poor  in  this  locality,  it  is  observed,  "  that  it  is  scarcely  possible  to  imagine  an 
equal  amount  of  population,  m  a  Christian  country,  more  destitute  of  the  means  of  moral 
and  reli^ous  instruction."  Indeed,  so  marked  and  peculiarly  circumstanced  is  the  district 
over  which  my  duties  extend,  that  it  has  not  onlv  called  for  the  particular  observations  of 
Dr.  Southwood  Smith,  in  this  as  well  as  former  Keports  to  the  Commissioners,  but  for  the 
especial  notice  of  Mr.  Farr,  in  his  vary  able  letter  to  the  Re^trar-general  of  Births,  Deaths 
and  Marriages,  which  will  be  found  in  the  Appendix  to  the  first  Report  on  the  R^istration. 
He  describes  ^*  the  inhabitants  of  these  densely-populated  districts  as  extending  firom  123,904 
to  186,046  on  a  square  mile,  and  the  greatest  density  as  243,000  inhabitants  to  a  geogra- 
phical square  mile,"  adding,  '^  that  population  increased  but  very  slightly  in  those  districts 
m  the  interval  between  the  census  of  1821  and  1831,  whence  it  may  be  inferred  that  the 
ground  is  nearly  all  occupied." 

In  a  series  01  valuable  tables,  he  deduces  the  following  extremely  important  facts,  serving 
to  illustrate  the  particular  case  we  are  inquiring  into,  namely,  the  increase  of  inquests  and 
the  consequent  expenses  ensuing  therefix)m. 

The  annual  rate  of  mortality  m  these  districts  will  be  found  to  be  four  percent.,  whilst  in 
others  less  crowded  and  of  awtter  description  it  is  only  two  per  cent. 

For  instance : — 


Anzmal  Rate 

of 

Mortality  p'  100. 


Whitechapel  Union  - 
Shoreditch 
Bethnal-green  - 
St  Geoige-in-the-East 


St.  Greorge,  Hanover-square 

Islington  ------- 

St.  James,  Westminster     -        -        - 
City  of  London  -        -        -        - 

Lambeth,  Surrey       -        -        -        - 

Camberwell      -        -        -        -        - 


4-6 
3-2 


3-1 
3-2 


2  -  - 
2-2 


2-1 
1-8 


2-1 
1-9 


In 
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W  Bakery  Esq.  "  In  other  worfs,  the  people  in  one  set  of  circumstances  (in  the  better  localities)  live  5a 

years  whilst  in  another  set  of  circumstances  (in  the  more  distressed  districts)  they  do  not 
live  more  than  26  years.  In  these  wretched  districte,"  he  adds,  *'  nearly  eight  per  cent  are 
constantly  sick,  and  the  energy  of  the  whole  population  is  withered  to  the  roots.  Their  anns 
are  weak,  their  bodies  wasted,  and  their  sensations  embittered  by  privations  and  sufferings; 
half  the  life  is  passed  in  infiincy,  sickness  and  dependent  helplessness."  He  adds,  "  that  in 
the  neighbourhood  of  Whitechapel,  3,908  die  annually,  out  of  a  population  of  100,000,  and 
that  it  will  be  found,  cateris  paribus,  that  the  mortality  increases  as  the  density  of  the 
population  increases."  And  he  adds  in  a  note,  "  that  the  mortality  in  the  city  of  London 
nas  been  augmented  10  per  cent." 

As  some  observation  has  been  made  in  your  court,  in  reference  to  the  increased  number  of 
inquests,  as  well  as  of  expense,  in  my  densely  crowded  district,  over  that  of  my  colleague, 
I  have  thought  it  necessary  thus  to  point  out  what  has  been  the  rate  of  mortaUty  in  several 
of  the  principal  leading  parishes  in  each  district,  which  will  show,  that  in  my  district,  as 
Mr.  Farr  has  above  stated,  there  is  an  increase  from  its  density  of  nearly  two  to  one  in  the 
most  densely  crowded  parts,  which  necessarily  involves  increased  inquiry ;  and  in  such  a 
neighbourhood  as  T  have  described,  it  can  by  no  means  excite  surprise,  therefore,  that  there 
is  an  increase  of  expense  in  medical  and  other  witnesses,  who  from  their  poverty  are  more 
likely  to  seek  for  a  remuneration  for  their  attendance,  as  well  as  being  more  hable  to  be 
called  constantly  into  action  than  in  a  less  crowded  neighbourhood.  It  is,  however, 
remarkable,  that  in  my  district,  upon  an  average  taken  for  several  years  past,  the  inquests  in 
which  verdicts  of  "  Natural  Death"  have  been  returned,  have  been  fewer  than  in  the  western 
district  of  the  county.  .     .     ,  ^         ,.  ^. 

I  subjoin  a  Summary  from  the  Statistical  Returns  of  the  principal  parts  of  my  district 
estimated  on  the  last  census,  now,  however,  materially  increased  : 


DISTRICT. 


Whitechapel  Union 
Stepney  Union 
BethnaWreen 
Shoreditch      -        -        - 
St.  George-in-the-East     - 
St.  Luke        .        -        . 
Hackney        -        .        - 
Poplar  Union 


PopWatWHI 

in  1831. 


64,141 
72,446 
62,018 
68,564 
38,505 
46,642 
34,527 
25,066 


411,909 


Deaihi 
byTyphin. 


495 

191 

172 

173 

160 

67 

20 

19 


1,297 


I  have  introduced  in  the  above  table  the  column  showing  the  mortality  by  typhus  fever,  for 
two  purposes :  First,  as  an  answer  to  a  worthy  magistrate,  who  put  to  me,  when  I  was  before 
him,  the  question,  as  to  holding  inquests  in  deaths  by  fever  and  apoplexy ;  and,  secondly,  to 
prove  by  the  best  data  I  have  yet  met  with,  that  so  rar  from  having  mcrea^sed  the  number  of 
inquests  beyond  the  legitimate  intention  of  our  ancestors,  I  still,  from  a  variety  of  causes, 
fall  short  of  the  absolute  number  that  ought  to  be  holden. 

Mr.  Farr,  in  his  letter  to  the  Recistrar-general,  to  which  I  have  referred,  states  the  fol- 
lowing  truth.  ^*  If  ail  the  violent  deaths  had  been  entered  in  the  abstract,  the  mortality  of 
males,  under  this  head,  would  have  probably  eoualled  the  mortality  from  typhus,"  and  he 
adds,  emphatically,  "  this  deserves  attention. '  Now  the  mortality  from  typhus,  in  my  dis- 
trict, amounts  (including  the  out  districts  not  inserted  in  those  specified  above)  to  1,350 
annually ;  about  half  of  that  number  are  males ;  this  will  give  the  amount  of  violent  deaths 
among  the  males  at  675 ;  take  then  the  violent  deaths  among  the  females  at  half  that  amount, 
or  337,  the  number  of  violent  deaths  will  stand  thus : — 


Violent  deaths  among  males    - 
Violent  deaths  among  females 


675 
337 


Total 


-      1,012 


and  add  to  these  the  sudden  deaths  apparently  unaccompanied  by  violence,  but  occasioned 
by  privations,  starving,  and  other  mysterious  circumstances,  and  deaths  the  primary  cause  of 
which  has  been  some  injury  inflicted  in  malice,  or  arising  from  carelessness,  or  want  of  caution, 
within  the  legal  period  for  investigation  and  punishment,  viz.  a  year  and  a  day,  the  amount 
for  inquiry  by  the  coroner  in  my  district  will  l>e  increased  to  about  1,600,  being  double  the 
amount  of  the  inquests  actually  held.  With  the  first  class,  violent  deaths,  I  have  of  course  no 
discretion  to  exercise,  but  must  do  my  office  instanter.  Of  the  last,  all  that  I  can  say  is, 
that  the  exercise  of  any  discretion  is,  at  all  times,  in  such  a  district  as  mine,  of  the  most  pain- 
ful and  embarrassing  nature,  arising^  from  the  extreme  difficulty  of  acquiring  the  knowledge 
of  any  facts  which  may  be  safely  relied  on,  the  information  being  obtained  from  persons, 
who  may  seek  to  cover  by  concealment  their  own  infamy,  and  often  guilt.     Whenever  I  can 
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avail  myself  of  a  surgeon's  certificate,  or  other  undeniable  information,  I  have  never  made     W.  Baker,  Esq. 

any  difficulty  in  doing  so;  but  it  should  be  borne  in  mind,  that  if  the  opportunity  of  in- ,^ 

quiry  is  not  seized  in  the  first  instance,  decomposition  of  the  body  renders  it  ineffectual,  as  i^  juiy  1840. 
regards  the  dead,  virhilst  malicious  and  ill-founded  reports  gaining  credence,  render  it  at  the 
same  time  indispensable  as  regards  the  living ;  and  in  the  exercise  ot  discretion  it  must  also 
be  at  all  times  considered,  that  as  civilization  increases,  the  refinement  in  crime  keeps  pace, 
and  calls  for  increased  vis^ilance  on  the  part  of  the  coroner  to  endeavour  to  discover  the  de- 
linquency. In  the  rude  ages,  the  means  resoiied  to  to  gratify  a  deep-lodged  hatred,  or  to 
possess  the  property  of  others,  was  always  of  a  bold  and  violent  description,  and  left  its  traces 
Dehind ;  but  now  viUany  is  so  refined,  and  so  many  means  have  been  discovered  whereby 
life  may  be  taken,  and  the  murderer  leave  scarcely  a  clue  to  his  discovery,  that  it  seems 
almost  indispensable  that  every  sadden  death,  in  such  a  district  as  mine,  should  be  inquired 
into  with  the  most  searching  scrutiny. 

Mr.  Farr,  in  his  letter  to  the  Registrar-general,  to  which  I  have  above  alluded,  expresses 
himself  on  this  subject  as  follows :  ''  It  is  certain  that  sudden  death  sometimes  happens 
without  appreciable  change  in  the  organization,  at  least  any  change  which  a  rude  cursory 
post-mortem  examination  can  detect ;  and  it  is  not  improbable  that  a  certain  number  of 
cases  of  poisoning  escape  undetected  by  the  coroners  and  the  juries,  who  can  be  expected  to 
know  little  of  the  symptoms  either  of  poisons  or  disease,  and  are  very  rarely  assisted,  as  in 
other  countries,  in  their  decision  by  the  information  which  a  careful  examination  of  the  body 
and  an  analysis  of  the  contents  of  the  stomach  would  furnish.  The  result  of  this  negligence 
is,  that  little  is  known  positively  of  the  causes  of  sudden  death ;  and  the  fSE^cility  of  pro- 
curing all  the  more  intense  poisons,  as  well  as  the  prospect  that  the  effects  of  poisoning  may 
be  confounded  with  natural  causes,  offers  a  strong  temptation  to  the  commission  of  that 
/dreadful  crime.  Coroners'  inquests  are  also  held  upon  all  prisoners  who  die  in  gaols,  and 
the  ordinary  verdict  is, '  Natural  Death ;'  whence  it  would  appear  that  the  inquest  m  gaols  is 
at  present  very  much  a  matter  of  form,  although  it  was  no  doubt  instituted  to  ascertain  the 
real  cause  of  death,  whether  it  were  a  common  disease  or  ^aol  fever,  dysentery  or  violence. 
The  causes  of  death,  registered  as  the  result  of  solemn  jundical  investigation,' are  the  most 
•unintelligible  in  the  register;  as  it  is  impossible  to  attach  a  specific  idea  to  '  Natural 
Death,'  to  *  Visitation  of  God,'  and  to  several  other  phrases  in  use  m  coroners'  courts. 

**  In  order  to  render  the  re^ster  as  correct  as  possible,  it  is  desirable  that  the  cause  of 
death  should  be  directly  certified  in  every  instance  by  the  medical  attendant,  who  might 
>either  leave  the  certificate  with  the  informant  or  give  it,  upon  application,  to  the  registrar. 
When  the  medical  attendant  is  the  informant,  he  will  of  course  sign  the  register,  as  directed 
by  the  Act.  The  duration  of  the  fatal  disease  should  be  stated,  when  known,  in  hours, 
days  or  years,  which  should  supersede  the  words  *  Sudden,'  &c.,  and  in  the  end  furnish 
many  highly  important  results.  The  registrar  should  insert  the  terms  corresponding  to 
those  in  italics  in  the  column  of  the  register  headed, '  Cause  of  Death.' 

*^  The  nature  of  disease  and  the  parts  affected  should  be  specified  in  cases  of  this  kind. 

**  The  primary  and  secondary  diseases  should  be  specified  in  the  registeirs." 

It  is  also  material  to  be  taken  into  account,  that  there  is  in  my  district,  comprising  the 
liver  Thames,  as  well  as  the  docks,  basins  and  canals,  a  very  considerably  larger  propor- 
tion of  cases  of  drowning  than  occurs  in  the  western  district,  a  circumstance  which  greatly 
adds  to  the  fees  for  bringing  the  body  on  shore  and  receiving  it. 

14  ow,  I  have  been  gravely  asked, ''  Do  you  hold  inquests  in  cases  of  fever  and  apoplexy  ?" 
In  the  face  of  such  statistical  returns  as  are  now  made  public,  and  which  I  have  above 
•stated,  it  surely  must  have  been  known  to  the  inquirer  that  such  had  not  been  the  course  of 
conduct  pursued  by  the  coroners. 

If  I  had  been  asked  whether  cases  of  fever  and  apoplexy  were  not  occasionally  inquired 
into,  when  they  were  the  proximate  or  immediate  cause  of  death,  the  primary  and  onginal 
cause  being  an  injury  to  the  person,  the  question  would  have  been  a  proper  one  and  easily 
answered  in  the  affirmative ;  and  I  should  have  added,  that  occasionally  instances  would 
occur,  when  the  suddenness  of  the  death  even  justified  inauiry  in  the  simple  state  of  fever, 
such  as,  where  death  may  have  been  caused  or  acceleratea  by  the  improper  administration 
of  drugs,  improper  treatment  (medical  or  otherwise),  privations,  neglect,  want,  starvation  or 
other  misconduct,  and  of  which  instances  will  occasionally  be  found  of  the  most  embarrass- 
ing character,  and  requiring  the  most  rigid  and  strict  investigation  by  a  coroner.  As  to  the 
subject  of  apoplexy,  I  feel  at  no  loss  in  grappling  with  it,  however  broadly  it  may  be  put ;  I 
should  say  Doldly,  that  of  all  cases,  those  of  sudden  death  by  apoplexy,  m  my  district,  are 
•by  far  the  most  important,  and  the  very  last  to  be  exempted  from  inquiry  on  the  ground  of 
any  fancied  inexpediency,  as  I  will  immediately  proceed  to  show. 

There  is  scarcely  a  street  of  any  extent  in  the  whole  of  my  district  that  has  not  its 
accompanying  gin  palace  or  beer  shop ;  in  many  there  are  half  a  dozen,  and  in  some  a  dozen 
or  more.  No  one  who  does  noi  frequent  these  scenes  of  vice  and  profligacy  can  form  any  con- 
ception of  the  crime  and  wretchedness  which  exist  in  the  neighbourhood  of  these  receptacles 
of  mischief,  or  can  form  any  notion  of  the  means  which  are  resorted  to«  in  order  to  excite  the 
minds  and  bodies  of  the  victims  of  these  places  of  profligacy  to  acts  of  violence  and  crime. 
Whether  the  mind  regards  the  high  state  of  excitement,  from  which  broils  of  the  most 
fearful  description  are  hourly  arising,  often  terminating  in  death  or  the  low  stage,  which 
supervenes  upon  a  season  of  debauchery,  in  which  the  mind  and  the  body  alike  sink  into  a 
state  of  horror  and  prostration,  producing  suicide  in  all  its  varied  forms,  it  can  only  dwell  in 
eithi  r  case  on  those  results  which  furnish  daily  and  almost  hourly  materials  for  the  inquiry 
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W.  Bakery  Ead.  ^  ^^  conMier ;  and  it  requires,  as  I  koow  by  experience,  something  more  than  medical 
_^__.  knowledge  or  {>ractice ;  it  requires  inquiry  into  previous  conduct  to  distinguish,  under  the 
17  July  1840.  complicated  evils  which  be£aill  these  wretched  victims,  whether  the  deadening  effects  pro- 
duced on  the  system  are  the  result  of  violence  or  proceed  from  natural  causes.  Many  have 
been  the  instances  in  which  medical  men  well  practised  in  cases  of  this  description  have 
attributed  coma,  which  takes  place,  to  the  effects  of  mare  inebriation,  which  the  posUmortem 
examination  has  discovered  to  have  proceeded  from  a  fractured  skull,  exhibiting  no  traces  of 
external  violence ;  and  constantly  are  cases  occurring  before  me,  in  which  persons,  in  an 
apparent  state  of  drunkenness,  have  been  taken  to  station-houses,  whose  hves  have  been 
closed  in  apparent  apoplexy,  which  have  been  subsequently  traced,  either  to  have  been  t^^ 
minated  by  some  injury  to  the  person,  or  by  something  of  a  deleterious  nature  administered 
to,  or  taken  by  the  unhappy^  sufferer.  To  close  the  d<x>r  upon  cases  of  this  kind,  by  stifling 
incjuiry  in  any  case  of  apoplexy,  would  only  be  opening  another  door  to  the  commission  d[ 
crime,  and  anording  the  criminal  the  most  facile  means  of  escaping  punishment. 

I  have  often  been  struck  with  the  great  number  of  cases  of  suicide  committed  at  an  early 
hour  of  the  morning  after  an  apparently  quiet  night's  rest,  or  committed  even  during  the 
hours  of  rest,  and  I  have  had  many  conversations  with  medical  gentlemen  of  experience  on 
the  subject.  They  generally  attribute  it  to  what  is  called  the  low  stage,  supervening  upon 
over-excitement,  in  which  the  head  is  racked  with  pain,  or  the  mind  so  stung  by  remorse 
and  worn  down  in  its  ejiergies,  as  to  cause  the  unhappy  sufferers  to  seize,  in  a  moment  of 
despair  or  phrenzy,  the  long-cherished  poison,  the  razor  or  the  rope,  as  opportunity  or  the 
phrenzied  fancy  may  enable  them.  Who  is  proof  i^ainst  these  calamities,  and  who  is  to 
dntinguish  between  the  most  active  poisons  used  on  such  occasions  and  mere  apoplexy? 

But  this  is  only  one  class  of  cases ;  look  at  others.  Look  at  the  mind  over-burthened  by 
extreme  fatigue,  arising  from,  various  occupations  into  which  a  spirit  of  speculation  or  an 
immoderate  thirst  for  gain  has  driven  the  unhappy  adventurer ;  look  at  loss  of  charact^, 
unmerited  attacks  upon  character,  loss  of  property,  domestic  troubles,  and  the  bereave- 
ments of  domestic  affections  f  look  at  the  body  wasted  by  disease  and  pain,  and  Uiemind 
worn  down  by  cares  and  vexation ;  who  is  to  measure  all  the  consequences  resulting  from 
sudden  death  imder  these  complicated  evils  in  society  without  inquiry  into  every  case  in  a 
neighbourhood  so  peculiarly  circumstanced  as  mine  is  ?  I  have  thought  much  and  deeply 
on  this  subject,  but  I  have  never  yet  been  able  to  discover  how  or  where  the  line  is  to  be 
drawn  as  respects  inquiry  in  such  cases. 

Besides  all  this,  1  have  six  miles  of  water  frontage  on  the  river  Thames  in  my  district, 
extending  from  the  Tower  to  the  river  Lea,  in  Essex,  the  whole  extent  of  the  crowded 
neighbourhood  adjoining,  which  is  more  or  less  the  abode  of  persons  of  the  very  lowest 
description,  getting  their  scanty  means  of  subsistence  upon  the  river,  and  of  crimps  and 
sailors ;  and  not  only  of  sailors  who  dwell  in  wretched  and  loathsome  lodgings,  amon^t 
women  of  the  most  drunken  and  abandoned  character,  but  of  sailors  from  all  parts  of  Uie 
world,  who  are  the  temporary  inhabitants  of  the  courts,  alleys  and  receiving-houses  in  the 
vicinity  of  the  water.  "They  are  located  there  during  Uie  time  the  vessels  to  which  they 
belong  remain  in  the  river  Thames,  which  is  often  so  densely  thronged  as  almost  to  impede 
the  river  jmssage ;  and  my  district  also  includes  the  East  and  West  India,  the  London  and 
St.  Catherine  Docks,  and  the  Regent's  Canal  Basin,  in  some  of  which  the  sailors  are  not 
even  allowed  to  sleep.  I  ask  jrou,  is  inquiry  as  to  cases  of  apoplexy,  or  as  to  sudden  death 
of  any  kind,  to  be  restricted  in  such  a  neighbourhood  as  tnis  ?  What  are  the  daily  and 
nightly  scenes  which  are  exhit»ted  in  these  recluse  and  loathsome  receptacles  ?  Tliey  are 
notoriously  those  of  the  most  brutal  drunkenness  and  debauchery,  wnere  excessive  gin 
drinking  (alone  a  sufficient  cause  of  apc^lcxy  and  death)  prevails  every  hour  of  the  day  tmd 
night,  without  the  slightest  check  upon  its  inordinate  exercise,  accompanied  by  hocussing, 
drugging,  and  a  thousand  other  wily  arts,  by  means  of  which  the  hard-earned  pittance  of 
these  miserable  men  is  robbed  and  plundered  to  the  last  penny,  by  women  of  the  most 
abandoned  character  and  crimps ;  and  the  inhuman  wretches  not  <xily  leave  their  victims  a 
prey  to  the  most  vile  and  loathsome  disease  from  ill  treatment  and  intoxication,  but  often 
cause  them  to  sink  under  a  slow  and  lingering  poison,  caused  by  drugs  or  by  excessive 
draughts  of  alcohol,  to  cover  the  finud  and  felony  they  have  committed. 

Again  as  to  fights,  and  to  injuries  arising  to  the  person  from  blows  and  falls,  occasi(»ied 
by  the  squabbles  and  disturbances  which  this  state  of  profligacy  gives  rise  to ;  as  well  as 
those  which  arise  out  of  trades-union  contests,  public-house  and  family  cabals.  The 
injuries  are. not  at  first  apparent,  but  in  a  few  days,  or  even  in  a  few  hours,  they  may, 
without  communication  made  by  the  unhappy  sufferers,  all  partake  of  the  character  of  and 
terminate  in  apoplexy.  If  any  doubt  is  entertained  on  the  subject,  or  the  pcture  I  have 
drawn  is  supposed  to  be  too  mghly  coloured,  I  need  only  refer  you  to  what  Messrs.  Paris 
and  Fonblanque  say,  in  their  excellent  work  on  Medical  Jurisprudence,  vol.  ii.  p.  436,  as 
to  the  effects  of  drinking  ardent  spirits,  in  corroboration  of  my  statement.  Those  who  live 
in  the  neighbourhood  know  too  virell  its  practical  results  to  doubt  it  for  a  moment. 

•*  The  ordinary  effects  of  an  excessive  dose  of  any  spirituous  liquor  are  too  well  knovm  to 
require  description,  and  generally  pass  off  without  the  necessity  of  professional  interference. 
In  cases,  however,  where  the  draught  has  been  very  large,  thSe  person  has  suddenly  fallai 
down  in  a  state  of  complete  insensibiUty,  and  nas  exhibited  all  the  phenomena  of 
apoplexy,  or,  in  some  instances,  he  has  expired  almost  immediately.  The  insensibility  of 
the  patient  may  render  it  difficult  for  the  practitioner  to  distinguish  the  immediate  cause  of 
the  symptoms ;  although  his  history  for  the  last  few  hours  and  the  spirituous  odour  of  his 
breath  will  generally  announce  the  true  nature  of  his  situation.    Mr.  Brodie  observes,  that 
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there  is  a  striking  analog  between  the  symptoms  arising  from  the  injection  of  spirits  and      jf^.  Baier,  Em. 
those  produced  by  injuries  on  the  brain ;  concussion  of  tiie  brain,  which  may  be  considered  ' 

the  slightest  degree  of  injury,  occasions  a  state  of  mind  resembling  intoxication;  pressure       |-  j„iy  1840. 
on  the  brain,  which  is  more  severe  than  concussion,  produces  loss  of  motion,  insensibility, 
dilation  of  the  pupils,  laborious  and  stertorous  respirations  and  death/' 

^*  Large  draughts  of  liquids  containing  alcohol  would  appear  to  destroy  at  once  the 
functions  of  the  brain,  without  occasioning  that  previous  stage  of  excitement  which  is 
produced  by  smaller  Quantities  of  ^xrit,  whence  coma  and  insensibility  are  the  immediate 
consequences;  and  tne  nervous  energy  being  no  longer  conveyed  to  the  muscles  of 
respiration,  the  breathing  becomes  labonous,  and  the  patient  dies  as  he  does  in  ^>oplexy, 
for  the  want  of  those  changes  in  the  blood  which  are  pniduced  by  the  respiratory  functions." 
How  then,  I  would  ask,  is  a  coroner  to  exercise  his  judgment  or  even  to  attempt  to  draw 
the  line  of  distinctbn  in  cases  of  apoplexy  without  the  strictest  and  most  minute  inquiry 
upon  oath,  into  previous  conduct?  I  pronounce  it  to  be  impossible,  and  that  the  attempt  to 
suppress  inquiry  would  be  productive  of  no  other  than  the  most  ii^urious  and  fatal  con- 
sequences ;  for  let  it  be  understood  and  never  forgotten,  that  after  all  it  is  the  moral  e&ct 
of  the  certainty  of  inquiry,  in  all  such  cases,  and  not  inquiry  into  any  particular  case^ 
which  produces  the  real  benefit  and  operates  as  the  most  salutary  check  upon  crime  and 
profii^y. 

So  impressed  have  X  been  with  the  importance  of  this  subject,  and  so  anxious  have  1  been 
to  second  the  march  of  public  improvement,  as  far  as  the  duties  of  my  office  would  enable 
me,  that  1  thought  it  right  to  address  a  letter,  in  August  last,  to  the  Registrar-general  on 
the  subject  of  the  registrar  of  deaths,  a  copy  of  which  accompanies  this  statement,  for  the 
information  of  the  Committee,  serving  to  show  to  them  that  I  have  not  been  an  inattentive 
observer  of  iiie  modem  improvements  of  the  law,  and  at  the  same  time  accounting,  in  some 
measure,  for  an  increase  in  the  expenditure,  as  respects  medical  testimony. 

To  these,  abundant  extracts  from  my  letter  to  the  magistrates,  whicn  will  show,  I  trust, 
ample  grounds  for  large  augmentation  of  medical  changes  in  my  impoverished  distiict  over 
that  of  the  more  opulent  and  populated  district  of  the  west,  with  its  extensive  rural  vicinity, 
may  be  added  other  reasons  equally  cog&at  and  important,  and  which  render  it  a  matter  of 
the  first  necessity,  that  the  coroner,  in  such  a  district,  should  not  be  restricted  in  his  appli- 
cation to  medical  testimony,  where  death  occurs  in  the  ratio  of  three  and  two  to  one  in  other 
more  favoured  districts,  the  deaths  ar^ng,  in  very  many  cases,  from  severe  pressure,  star- 
vation, destitution  and  neglect,  as  well  as  from  causes  of  crime  and  disease,  all  more  or  less 
requiring  the  testimony  of  medical  witnesses,  to  ascertain  the  real  cause,  and  who,  as  the 
emergencies  are  greater,  must  be  expected  to  abound  in  laiger  proportions  in  such  a 
district. 

Amon^t  others,  may  be  first  named  the  stringent  regulations  laid  down  by  the  Poor'Xaw 
Commissioners  for  provision  in  such  cases,  and  me  omission  of  the  exercise  of  which  imposes 
upon  those  whose  duty  it  is  to  carry  them  into  efiect,  not  only  severe  penalties,  but,  in  case 
of  death,  an  awful  responsibiUty,  calling  for  the  most  minute  and  searching  medical  inquiry 
on  the  part  of  the  coroner. 

In  their  circular  to  the  police,  dated  6th  September  1837,  are  express  directions  given  by 
the  Commissioners  to  the  relieving  officers,  the  masters  of  workhouses  and  the  TOards  of 
guardians,  when  sitting,  to  attend,  in  cases  of  sudden  and  urgent  necessity,  to  give  instant 
relief,  whether  the  applicant  for  relief  be  settled  in  any  pariui,  the  union  or  not ;  and  the 
duties  of  the  medical  officer,  with  relation  to  such  cases,  is  thus  expressed : 

^'  To  attend  duly  and  punctualljr  upon  all  paupers  out  of  the  workhouse  felling  or  con- 
tinuing sick  within  the  limits  of  this  district,  including  all  paupers  whom,  by  law,  any  parish 
of  the  union  may  be  bound  to  relieve,  whether  belonging  or  not  belonging  to  such  parish ; 
and  whether  under  suspended  order  of  removal  or  omerwise,  and  to  supply  all  such  sick 
paupers  with  all  necessary  medicines  and  appliances/' 

So  tenacious,  indeed,  have  been  the  Commisisioners  of  the  due  and  punctual  performance 
of  such  duties  (and  which,  from  my  professional  pursuits,  have  become  long  famihar  to  me), 
that  they  have  reiterated  these  instructional  edicts  in  repeated  letters,  dated  12th  December 
1838,  and  the  7th  of  December  1839,  in  the  latter  of  which  they  take  occasion  ''  to  warn 
their  officers  that  no  consideration  of  past  services  will  be  deemed  by  the  Commissioners  a 
sufficient  reason  for  their  hesitation  to  remove  any  officer  who  shall  have  neglected  his 
primary  duty  in  relieving  any  case  of  urgent  casual  destitution." 

I  need  not  point  out  to  the  Committee  how  extremely  important  the  office  of  coroner  and 
the  due  and  punctual  execution  of  that  office  becomes,  in  cases  of  this  kind  where  death 
occurs,  as  a  salutary  and  wholesome  check  upon  individual  conduct  in  all  cases,  and  how 
much  it  leads  to  strengthen  the  confidence  of  the  public  in  the  due  administration  of  the 
laws. 

Again,  since  it  is  especially  required  by  the  Act  of  the  6th  &  7th  Will.  IV.,  cap.  86,  that 
in  every  case  in  which  an  inquest  shall  be  held  on  any  dead  body,  the  jury  should  inquire  of 
the  particulars  therein  required  to  be  registered  concerning  the  death,  viz.  the  nature  and 
cause  of  death,  and  the  coroner  is  required  to  inform  the  registrar  of  the  finding  of  the  jury, 
and  make  the  entry  accordingly,  it  does  seem  very  difficult,  without  resorting  to  medical 
testimony,  almost  in  every  case,  to  carry  out  the  full  intentions  of  the  Legislature,  enforced 
as  the  duty  more  particularly  is,  by  the  cogent  requisitions  of  the  Registrar-general,  in  his 
circulars  to  the  registrars  appointed  by  him,  to  work  out  its  principle  in  the  best  possible 
manner. 
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W.  Baker^  £s^.         It  may  be  in  the  power  of  a  medical  coroner  to  accomplish  much^  in  this  respect,  by  his^ 

own  meaical  knowledge ;  but  surely  it  is  not  to  be  expected  of  any  coroner  tnat  he  is  to 

17  July  1840.  arrive  at  these  conclusions  without  adequate  medical  testimony,  taken  upon  oath,  which  I 
contend  is,  after  all,  the  only  legitimate  mode  by  which  the  object  can  be  effectually  accom- 
pUshed ;  the  evidence  being  in  the  one  case  duly  recorded,  whilst,  in  the  other,  the  result  is* 
made  dependent,  on  a  casual  view  of  the  body  taken  after  death,  without  any  previous 
knowledge  of  the  party,  and  obtained  upon  a  casual  opinion  expressed,  without  any  record 
of  it  being  left,  either  for  the  satisfaction  of  the  public,  or  of  those  who  may  feel  any  interest 
in  the  result  of  the  inquiry* 

I  have  yet  to  learn  the  lesson,  that  it  is  the  best  mode  of  holding  inquests  by  withdrawing 
valuable  testimony,  or  of  appreciating  labours  in  inquiries  of  this  nature,  to  judge  of  diem 
by  the  minimum  of  expenditure ;  or  tnat  it  is  either  wholesome,  wise  or  just  to  cripple  and 
limit  the  energies  of  the  coroner  in  the  pursuit  of  iuquiiy,  by  any  parsimonious  <:onsidera- 
tion  of  expense,  and  I  would  never  consent  to  continue  m  office  under  such  restrictions. 

1  hold,  that  whilst  justice  is  to  be  duly  meted  out,  and  the  law  is  to  be  respected  and  main- 
tained, the  consideration  of  expense  becomes  of  secondary  importance,  and  to  be  r^arded 
as  the  dust  in  the  balance,  when  placed  in  competition  wiui  the  high  and  important  objects 
which  are  to  be  attained. 

Sure  I  am,  that  no  jnst  ground  of  complaint  can  arise  on  the  score  of  expenses  in 
coroners'  courts,  when  it  is  known,  that  all  the  coroners'  courts  in  the  county  put  together, 
including  those  of  Westminster,  the  City,  Southwark  and  Tower  liberties,  having  all  the 
advantages  of  being  itinerant  courts,  and  carrying  justice  home,  as  it  were,  to  the  very  door 
of  the  party,  still  do  not  entail  upon  the  county  so  large  an  expenditure  as  a  single  metro- 
politan police  court 

1  furtnermore  wish  it  to  be  distinctly  understood  by  the  Committee,  that  the  coroner  can 
have  no  interest  whatever  in  extending  medical  inquiry,  but,  on  the  contrary,  has  a  direct 
interest  in  restricting  undue  expenditure  in  this  and  in  every  other  way ;  as  the  money  is 
advanced  out  of  his  own  funds  in  the  first  instance,  and  ultimately  received  without  any 
interest  on  such  advance,  and  often  at  a  distant  period. 

Many  reasons  may  be  assigned  why  the  fees  payable  to  medical  witnesses  in  the  western 
district  are  not  so  large  as  those  in  the  eastern.  The  medical  gentlemen  who  move  in  the 
higher  circles  are  more  reeardftd  of  their  time  and  less  regardftil  of  their  fees,  and  may  per- 
form the  duty  gratuitously,  because  it  is  but  rarely  required  at  their  hands ;  but  to  those 
who  move  in  a  humbler  sphere,  and  where  the  duty  is  more  burthensome,  it  operates  more 
powerfully  as  a  stimulus  to  call  for  remuneration. 

Another  powerful  reason  is,  that  the  western  coroner  has  the  gratuitous  services  of  a  very 
lar^e  body  of  medical  gentlemen  attached  to  the  numerous  hospitals,  infirmaries,  dispen- 
saries, lunatic  and  other  asylums  and  workhouses  which  so  largely  abound  in  that  district 
(the  medical  officers  of  which  are  restricted  by  the  Act  from  fees  on  inquests),  whilst  there 
is  only  one  hospital  where  inquests  are  held  at  the  eastern  end  of  the  town.  The  work- 
houses in  the  larger  parishes  at  tlie  west  end  of  the  town  have,  I  believe,  nearly  all  resident 
medical  officers,  which  is  the  case  in  no  instance  in  the  eastern  district. 

1  would  mention  only  one  more  cause  of  increase  in  the  eastern  district  as  to  medical 
expenditure,  but  it  is  one  of  so  extensive  a  character,  that  it  should  not  be  lost  sight  of. 
It  is  in  cases  of  drowning.  In  my  district,  comprising  the  East,  West  India,  St.  Catherine,. 
London  and  Regent's  Docks,  canals  and  basins,  besides  six  miles  of  river  fix>ntage  in  the 
most  densely  crowded  portion  of  the  collier  pool  and  river  Thames,  many  cases  must 
naturally  arise,  whether  as  regards  the  resuscitation  of  bodies  from  recent  discovery  after 
accident,  or  as  respects  appearances  on  the  body  arising  afler  decomposition  has  set  in  and 
disfi^red  the  body,  medical  evidence  is  often  deemed  by  the  juries  to  be  equally  necessary 
and  IS  oflen  required,  when  I  have  thought  it  would  add  little  or  no  information  to  the  jury. 
These  are  cases  of  which  few  similar  can  arise  in  the  western  district  from  its  peculiar 
locality. 

I  have  thought  it  right,  in  a  matter  of  this  nature,  to  be  somewhat  diffuse  in  my  explana- 
tion of  the  many  circumstances  which  operate  as  to  the  increase  of  medical  expenditure  in 
my  district,  but  I  feel  that  I  have  not  been  more  so  than  the  subject  requires ;  and  as  it  is 
one  of  a  large  and  extensive  character,  I  have  thought  it  would  better  conduce  to  the  end 
required  by  the  Committee,  to  submit  it  to  them  in  this  form,  than  under  the  more  incon- 
venient method  of  interrogation  and  answer ;  but  I  shall  be  happy  at  all  times  in  answering 
any  further  questions  which  may  be  required  of  me  by  the  Committee. 

W.  Baker, 
17  July  1840.  One  of  the  Coroners  for  Middlesex. 


(B.) 

To  the  Registrar-General  of  Births,  Deaths  and  Marriages  in  England, 

Sir,  3,  Crosby-square,  August  1839. 

I  HAVE  read  with  much  pleasure  the  copy  of  your  first  annual  report  with  which  you 
have  been  kind  enough  to  favour  me,  and  for  which  I  beg  to  express  my  sincere  acknow- 
ledgments. 

It  has  awakened  my  attention  to  a  subject  which  has  long  been  considered  by  me  to  be 
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of  very  great  importance,  namely,  the  best  mode  of  obtaining  the  most  correct  returns  from      ff ,  Baker,  Esq. 
coroners,  medical  gentlemen  and  others,  of  the  real  causes  of  death.  J [^^^  ' 

The  very  able  letter  of  Mr.  Farr,  accompanied  by  the  invaluable  tables  which  he  has  17  July  1840 
appended  to  it,  will  go  far  to  impress  the  public  mind  with  the  importance  of  the  measure, 
not  only  in  a  statistical,  but  in  every  other  point  of  view,  and  lead,  m  time,  I  have  no  doubt, 
to  a  more  perfect  system  in  procurmg  such  returns  ;  and  it  is  with  that  view  that  I  have 
ventured  to  address  a  few  observations  to  you,  which,  if  carried  out  by  a  circular  under  your 
hand,  addressed  to  coroners,  medical  men  and  registrars,  may  do  much  to  promote  and 
accomplish  the  object. 

It  appears  to  me  that  the  members  of  the  medical  profession,  in  their  certificates  to  the 
registrars  of  districts,  are  by  far  too  loose  and  superficial  in  their  detail  as  to  the  precise 
and  real  cause  of  death,  and  that,  in  most  instances,  the  proximate  or  secondary  cause  is 
alone  stated,  whilst  the  more  important,  the  primary  cause,  is  altogether  omitted.  As 
regards  the  punishment  of  crime,  this  is  most  important ;  as,  for  instance,  if  death  is  caused 
by  tetanus,  or  what  is  commonly  called  lock-jaw,  they  omit  to  state  the  wound  or  other  injury 
which  led  to  it ;  and  innumerable  instances  may  be  found  in  the  registers  of  deaths  by 
'*  convulsions,"  "  mortification,"  "  paralysis,"  "  delirium  tremens,"  &c.  &c.,  each  of  which 
may  have  been  caused  by  some  antecedent  injury  done  to  the  system  by  force  or  violence, 
and  for  the  commission  of  which,  persons  may  be  amenable  in  point  of  law,  but  who, 
through  such  loose  returns,  altogether  escape  its  punishment. 

I  feel  quite  assured  that  very  many  cases  of  manslaughter,  if  not  of  the  higher  character 
of  murder,  by  means  of  these  impenect  returns,  remain  altogether  uninquired  into,  and,  of 
course,  the  dehnouents  go  unpunished. 

I  have  found  the  occasional  checks  given  by  the  registrars,  in  not  recording  cases  of  this 
description  without  notice  being  given  to  the  coroner,  where  their  attention  has  been  raised 
by  the  return  made  to  them,  to  have  been  extremely  useful  and  important,  as  leading  to  an 
instantaneous  inquiry  when  alone  it  can  be  rendered  efiectual ;  and  a  more  rigid  adoption 
of  the  plan  of  reverting,  in  all  instances,  to  the  primary  cause  of  death,  would,  I  feel  con- 
vinced, operate  as  a  most  salutary  benefit  to  the  public,  by  producing  greater  caution  in 
individual  conduct ;  for  it  is  not  so  much  the  inquiry  in  the  particular  case  that  produces  the 
benefit,  but  it  is  the  moral  effect  of  such  an  inquiry  which  is  to  be  regarded,  as  opening  the 
eyes  of  the  public  to  the  important  fact,  that  every  injury  done  to  the  person,  however 
slight  or  trivial  it  may  be,  if  it  ultimately  end  in  death,  will  be  sure  to  be  brought  to  light, 
and  to  undei^o  a  careful  investigation. 

Many  medical  men  are  so  little  acquainted  with  the  laws  of  the  country  as  to  be  entirely 
ignorant  that  death  caused  by  a  want  of  proper  caution  amounts,  in  point  of  law,  to  a  case 
of  manslaughter,  for  which,  if  it  be  a  lenient  case,  the  individual  may  be  fined  a  shilling  and 
discharged,  and  if  it  be  a  flagrant  case  he  may  be  liable  to  transportation  for  life.  The 
more  lenient  cases  attract  little  or  no  attention  from  them,  and  are  set  down  as  mere  acci- 
dents. How  many  public-house  and  other  rows,  scuffles  and  violent  proceedings  and  idle 
frolics  occasion  mischief  to  the  person,  at  first  apparently  trifling,  but  which  have  ultimately 
ended  in  death,  may  have  escaped  detection  and  inquiry  under  the  delusive  terms  adopted 
in  the  registers,  "  convulsions,"  "  mortification,"  "  delirium  tremens,"  &c.  &c.,  it  seems 
fearful  to  contemplate. 

Another  ignorance  which  medical  gentlemen  also  not  unfrequently  labour  under  is,  as  to  the 
period  limited.  A  year  and  a  day  is  the  period  fixed  by  law  for  the  punishment  of  crime ; 
out  if  a  transaction  nas  taken  place  only  a  few  months  ago,  how  little  attention  is  frequently 
paid  to  the  tracing  of  effects  to  causes,  and  how  much  less  attention  where  the  circumstances 
have  not  been  of  a  very  aggravated  character ;  and  yet,  if  death  has  been  caused  by  a  trifling 
injury  at  first,  it  is  surely  necessary  that  an  inquiry  should  be  instituted,  if  it  be  decidedly 
against  the  law,  as  well  as  if  the  act  had  been  more  determined  or  violent. 

I  have  known,  I  may  safely  say,  some  hundreds  of  instances  in  which  I  have  remonstrated 
with  medical  gentlemen  who  have  given  certificates  of  the  proximate  causes  of  death  in  the 
manner  I  have  described,  on  the  impropriety  of  their  conduct  in  not  having  ^ven  an  intima- 
tion to  the  parochial  authorities  of  the  original  injury  to  the  person,  when  it  has  been  caused 
by  violence,  of  which  they  must  professionally  have  acquired  the  knowledge,  and  the  answer 
has  constantly  been,  "  I  had  not  the  slightest  conception  that  an  inquiry  was  necessary,  as 
it  happened  some  two  or  three  months  a^o,"  or  words  to  that  effect. 

Another  barrier  to  inquiry  also  arises  from  a  disinclination  on  the  part  of  medical  men  to 
search  into  original  causes,  for  fear  that  their  time  should  be  consumed  in  such  inquiries  ; 
but  the  day  is,  1  trust,  arrived  in  which  this  scruple  will  be  overcome  by  the  provisions  of 
the  Act  for  allowing  expenses  to  medical  witnesses  at  inquests. 

What  right,  I  would  ask,  sir,  has  any  medical  man,  by  writing  down  the  words  "  convul- 
sions," "  mortifications,"  or  any  other  loose  expression,  to  take  upon  himself  the  office  of 
magistrate,  jury  and  coroner,  and  by  thus  adjudicating  consign  to  oblivion  a  case  which  the 
law  through  its  institutions,  when  duly  administered,  might  ascertain  to  be  one  of  murder, 
or  at  least  of  manslaughter. 

Mr.  Farr,  in  his  letter,  states,  that  "  tetanus  generally  follows  wounds,  and  is  therefore 
remotely  caused  by  violence.  Delirium  tremens  is  also  sometimes  broudit  on  by  wounds 
in  drunkards,  and  m  persons  exhausted  by  passion  and  misery."  "  The  insane,"  he  adds, 
"  who  die  in  lunatic  asylums,  have  often  been  registered  improperly  under  secondary 
diseases,  such  as  apoplexy  and  diarrhoea.  A  considerable  number  of  the  deaths,  returned 
*  Visitation  of  God,'  *  Natural  Death,'  &c.  at  inquests,  are  apoplexies ;  but  the  proportion  is 
unknown." 
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As  it  seems  highly  desirable,  in  a  statistical  point  of  view,  that  the  most  complete  and 
accurate  return  should  be  procured,  of  the  cause  of  death  in  all  cases,  I  feel  anxious  to 
know  if  you  think  it  matenal  that  the  most  extended  information  should  be  obtained,  in 
every  case  of  sudden  death,  in  which  an  inquiry  takes  place  before  the  coroner  ?  Hith^to 
they  have  been  contented  with  the  simple  fact  of  death  having  occurred  from  causes  purely 
natural,  without  requiring,  in  dubious  cases,  a  post-mortem  examination  ;  bat  you  must  be 
aware  that,  in  many  cases,  the  precise  cause  of  death  is  incapable  of  being  ascertained 
without  such  an  investigation,  particularly  where  medical  gentlemen  are  called  in  to  view 
the  body  after  death,  and  have  had  no  opportunity  of  watching  the  symptoms  under  which 
the  patient  has  laboured  during  life.  This  may,  of  course,  be  accomplished,  in  most  cases, 
by  a  more  extensive  application  to  medical  testimony,  and  the  posl-mortem  examinadoa 
when  necessary,  for  whicn,  as  the  law  has  made  provision  for  the  expense  attending  it,  tbeie 
appears  to  be  no  other  objection  than  that  which  arises  on  the  score  of  such  expense. 

On  this  subject,  Mr.  Farr  observes,  "  All  the  sudden  deatfis  are  cases  in  which  inquests 
were  held.  They  would  have  been  more  numerous  in  the  abstract,  and  so  would  the 
violent  deaths,  had  it  not  been  for  some  difficulties  attending  the  registration  of  inquests; 
notwithstanding  it  appears  that  184  males  and  118  females  per  1,000  die  annually."  And, 
he  adds,  *'  It  is  not  improbable  that  a  certain  number  of  cases  of  poisoning  escape  unde- 
tected  by  coroners  ana  the  juries,  who  can  be  expected  to  know  little  of  the  symptoms 
either  01  poisons  or  disease,  and  are  very  rarely  assisted,  as  in  other  countries,  in  their 
decisions,  by  the  information  which  a  careful  examination  of  the  body,  and  an  analysis 
of  the  contents  of  the  stomach,  would  furnish.  The  result  of  this  negligence  is,  that  bttle 
is  known  positively  of  the  causes  of  sudden  death ;  and  the  facility  of  procuring  all  the 
more  intense  poisons,  as  well  as  the  prospect  that  the  effects  of  poisoning  may  be  con* 
founded  with  natural  causes,  offers  a  strong  temptation  to  the  commission  of  that  dreadful 
crime.  Coroners'  inquests  are  also  held  upon  all  prisoners  who  die  in  gaols,  and  the 
ordinary  verdict  is  *  Natural  Death.'  Whence,"  he  adds,  "  it  would  appear  that  the 
inquests  in  gaols  is  at  present  very  much  a  matter  of  form,  although  it  was  no  doubt  insti- 
tuted to  ascertain  the  real  cause  of  death,  whether  it  were  a  common  disease  or  gaol  fever 
or  dysentery  or  violence.  The  causes  of  death  registered  as  the  result  of  a  soleitoi  judicial 
investigation  are  the  most  unintelligible  in  the  register,  as  it  is  impossible  to  attach  a  specific 
idea  to  *  Natural  Death,'  to  ^  Visitation  of  God,'  and  to  several  othftr  phrases  in  use  in 
coroners'  courts." 

I  have  thought  it  material  to  bring  these  observations  more  immediately  under  your  view, 
in  order  that  your  attention  may  be  practically  directed  towards  them,  as  I  feel  convmced 
that,  as  far  as  coroners  and  meaical  gentlemen  are  concerned,  it  needs  only  your  directing 
hand  to  suggest  to  them  such  reqmsites  as  the  state  of  things  I  have  described  seems  to 
call  for,  in  the  present  advanced  and  still  improving  state  of  administering  the  laws  and 
business  of  the  state,  to  meet  with  a  responsive  effort,  on  their  part,  to  follow  out,  in  a  more 
complete  and  efficient  manner,  those  statistical  returns  which  are  deemed  to  be  of  such 
national  importance. 

I  have  the  honour  to  be.  Sir, 

.    Your  most  obedient  humble  servant, 

W.  Baker, 
One  of  the  Coroners  for  Middlesex. 


Mr. 

Serjeant  Adams* 


Mr.  Serjeant  Adams^  again  called  in ;  and  further  Examined. 

1631.  Chairman.]  IT  appears  that  an  inquest  was  held  by  Mr.  Wakley  at 
Hayes,  and  that  the  jury  upon  that  occasion  brought  in  a  verdict  of  wilful 
murder  against  an  individual ;  it  appears  that  the  magistrates  felt  it  necessary 
to  go  afterwards  into  an  investigation  of  the  case,  inasmuch  as  no  committid 
had  followed  the  verdict;  it  is  stated  that  they  paid  apparently  no  attention 
whatsoever  to  the  verdict  of  the  jury,  but  treated  the  matter  as  very  much  de 
novOy  that  they  committed  the  individual  to  Newgate  on  the  charge  of  man- 
slaughter ;  does  it  appear  to  you  that  in  this  proceeding  the  magistrates  deviated 
in  any  degree,  not  only  from  what  was  legally  their  duty,  but  what  was  properly 
and  strictly  so  ? — To  answer  that  question  some  previous  statement  is  necessary, 
as  to  my  views  of  the  duties  of  the  coroner  and  the  duties  of  the  magistrate 
otherwise  my  answer  would  not  be  intelligible.  The  duties  of  the  coroner 
and  the  coroner's  jury  are  to  inquire  into  the  cause  of  the  death,  or,  in  other 
words,  to  ascertain  if  it  be  a  case  for  fiirther  inquiry.  The  oath  which  is  adminis- 
tered to  the  jury  shows  such  to  be  the  intention,  and  the  inquest  is  super  visum 
cotporis ;  if  the  body  is  not  forthcoming,  the  coroner's  jury  have  no  power  to  hold 
an  inquest.  The  inquiry  before  the  magistrates  is,  as  to  the  person  who  has  com- 
mitted the  offence ;  the  inquiries  thereof  are  totally  distinct,  and  may  be  going  on 
at  the  same  time.  The  coroner's  jury  appears  to  me  a  most  useful  tribunal  for 
preliminary  inquiry  as  to  the  cause  of  death,  but  a  very  inefficient  one  for  inquiring 
as  to  the  guilty  party  ;  the  coroner  himself  has  no  power  of  committal  until  the 
verdict   of  the  jury  gives   him   that  power.      It   frequently  happens,   indeed 
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almost  invariably  in  cases  of  excitement,  that  his  inquiry  is  carried  on  in  the  Mr. 

midst  of  that  excitement,  and  by  a  class  of  men  not  very  high  in  society,  for  the  Serjeant  Adams, 
juries  are  not  of  a  condition  of  life  which  makes  them  familiar  with  the  law  — — — — 
relating  to  murder  and  manslaughter,  and  are  forced  to  abide  by  the  coroner^s  *'  ^^^^  *^4^* 
directions  as  to  the  law,  if  he  gives  them  to  them.  This  is  remarkable  in  this 
case  at  Hayes ;  the  verdict  of  the  coroner's  jury  was  wilful  murder ;  the  more 
careful  and  deliberate  examination  of  the  magistrates  was  a  committal  for  man- 
slaughter ;  the  jury  at  the  Central  Criminal  Court,  when  the  case  was  tried  by 
one  of  the  judges  of  the  land,  found  a  verdict  of  manslaughter,  not  a  verdict  of 
murder.  In  that  particular  case,  also,  if  I  recollect  right  (and  I  believe  I  have 
seen  the  warrant),  the  warrant  of  Mr.  Wakley  was  addressed  to  the  magistrates, 
and  ordered  them  to  send  the  man  to  Newgate ;  if  this  be  so,  the  magistrates  did 
perfectly  right  in  not  executing  such  a  warrant,  for  there  was  no  power  to  issue 
such  a  warrant.  Whether,  when  a  man  is  under  the  custody  of  the  law,  and 
undergoing  an  examination  of  the  magistrates,  the  coroner  has  the  power,  upon 
the  verdict  of  the  jury,  to  order  that  man  to  be  taken  out  of  the  le^  custody  in 
which  he  is,  and  take  him  into  his  own,  is  a  question  that  I  at  present  should 
decline  to  answer  positively,  though  my  opinion  is,  that  he  has  not,  and  that  when 
a  party  is  once  in  legal  custody,  nothing  but  a  habeas  corpus  can  transfer  him  into 
another  custody.  I  should  therefore  say,  taking  the  circumstances  altogether, 
there  was  no  disrespect  shown  to  the  coroner,  or  to  his  office,  on  the  recent 
occasion,  and  that  the  magistrates  were  right  in  their  view  on  the  subject  of  the 
coroner's  power. 

1632.  Mr.  Gaily  Knight. 1  How  far  do  you  think  it  is  necessary  that  the  party 
suspected  to  have  been  the  cause  of  death  should  be  present  at  the  coroner's 
inquest  ? — Assuming  the  coroner's  inquest  to  be  an  inquest  for  inquiring  as  to  the 
person  who  has  caused  the  death,  and  supposed  to  be  implicated,  the  party  ought 
to  be  present ;  assuming  it  to  be  only  an  inquiry  as  to  the  cause  of  death,  he 
should  not.  I  consider  a  coroner's  inquest  to  be  in  principal  similar  to  an  inquiry 
before  the  grand  jury,  where  the  party  never  is  present. 

1633.  Mr.  Williams.']  Was  the  party  indicted  for  murder  in  the  case  at  Hayes? 
— What  he  was  indicted  for  I  do  not  know ;  the  question  is  what  he  was  found 
guilty  of;  he  would  of  course  be  tried  on  the  coroner's  inquest  for  murcfer. 

1 634.  The  committal  took  place  by  the  magistrates  ? — It  is  perfectly  imma- 
terial by  whom  the  committal  took  place ;  the  coroner's  inquest  was  returned, 
and  he  must  have  been  tried  upon  that  inquest. 

1635.  Then  he  must  have  been  indicted  for  murder  as  well  as  manslaughter? 
— He  must  have  been  tried  upon  the  indictment  and  upon  the  coroner's  inquest ; 
the  form  always  is,  whenever  a  coroner's  inquest  has  returned  a  verdict  of  wilful 
murder  or  manslaughter,  and  there  is  also  an  indictment,  that,  after  he  is 
arraigned  upon  the  indictment,  the  clerk  of  arraigns  says,  •*  You  also  stand 
further  charged,  on  the  coroner's  inquest,  with  wilful  murder,"*  or  "  manslaughter," 
as  the  case  may  be ;  **  how  say  you,  are  you  guilty  or  not  guilty  ?  " 

1636.  Chairman.]  Would  the  grand  jury  have  the  finding  of  the  coroner's  jury 
before  it  ? — No,  only  the  indictment ;  the  indictment  is  an  inquisition  found  by 
the  grand  jury ;  the  coroner's  inquest  is  an  inquisition  foimd  by  the  coroner's 
jury. 

1637.  Mr.  Williams.']  You  are  not  aware  whether  or  not  the  question  of 
murder  under  the  coroner's  verdict  went  to  the  jury? — It  must  have  done  so. 

1638.  And  that  the  jury  gave  their  verdict  upon  it? — Yes;  and  I  have  no 
doubt,  that  being  a  case  of  manslaughter,  the  jury  found  him  not  guilty  of 
murder  at  once  ;  I  think  it  probable  the  indictment  would  also  be  for  murder,  but 
I  am  not  certain  upon  that  point. 

1 639.  Colonel  T.  Wood.]  What  becomes  of  the  inquest ;  where  is  that  returned  ? 
— ^To  the  Central  Criminal  Court. 

1 640.  Mr.  G.  Knight.]  You  are  understood  to  say,  that  the  coroner  has  not 
the  power  of  committing  till  after  the  jury  have  found  the  verdict  ? — The  coroner's 
committal  is  similar  in  its  nature  to  a  bench  warrant ;  the  coroner  derives  his 
power  of  committal  from  the  verdict  of  the  coroner's  jury ;  the  bench  derive  their 
power  of  committal  from  the  bill  found  by  the  grand  jury. 

1641.  Chairman.]  The  Committee  would  call  your  attention  to  another  case  : 
It  appears  that  on  that  occasion  the  jury  on  an  inquest  found  a  verdict  of  wilful 
murder  against  an  individual,  and  that  that  individual  was  committed  to  New- 
gate by  the  warrant  of  the  coroner ;    in  that  case  it  is  stated  the  magistrates 

549.  R  2  reflected 


Digitized  by 


Google 


132     MINUTES  OF  EVIDENCE  BEFORE  SELECT  COMMITTEE 

Mr.  reflected  on  the  conduct  of  the  coroner,  severely  censuring  it,  and  also  strongly 

Serjeani  Admns.  rebuking  the  constable  for  not  bringing  back  the  prisoner ;  in  that  case,  do  you 
17  July  1840.  think  the  magistrates  did  or  did  not  deviate  from  their  prescribed  path  of  duty  ? 
— As  far  as  respects  the  censuring  the  coroner,  if  such  was  the  case,  I  think  they 
did,  because  I  do  not  think  that  one  judge  ought  to  censure  the  conduct  of  another 
judge,  unless  it  be  in  an  official  capacity ;  but  as  far  as  the  rebuke  to  the  con- 
stable went,  I  think  they  did  right ;  they  would  say,  **  That  mMi  was  in  your 
custody  by  our  warrant,  and  you  ought  not  to  transfer  him  to  another  authority 
without  our  authority." 

1 642.  Mr.  TFiZfiaww.]  Is  it  your  opinion  that  Mr.  Wakley  did  on  that  occasion 
act  illegally  ? — I  think  so,  subject  to  my  former  answer,  that  I  do  not  conceive 
if  a  prisoner  be  in  the  custody  of  legal  authority,  Mr.  Wakley's  warrant  has  any 
power  to  take  him  out  of  that  legal  custody  and  put  him  into  another ;  I  may 
be  wrong  in  that  opinion,  but,  as  at  present  advised,  that  is  my  view  of  it. 

1643.  Chairman.]  In  what  way  could  the  coroner  carry  into  execution  his 
warrant,  supposing  the  individual  concerned  was  in  the  custody  of  the  magis- 
trates ? — His  warrant  is  in  such  a  case  not  necessary ;  it  would  be  necessary  if  he 
was  discharged  out  of  custody ;  he  might  lodge  a  warrant  with  the  constable,  and 
say,  if  he  is  discharged,  detain  him  under  my  warrant. 

1 644.  His  course  would  be  to  transmit  his  warrant  upon  the  verdict  of  the 
jury  ? — I  think  his  course  should  be  this,  that  he  should  make  out  his  warrant, 
give  it  to  the  party  in  whose  custody  the  prisoner  is,  in  order  to  his  being  detained 
in  case  he  should  be  discharged  out  of  the  magistrates'  custody. 

1645.  It  appears  from  the  evidence,  that  complaint  has  been  made  by  the 
coroner  of  the  magistrates  requiring  his  attendance  on  the  occasion  of  their  going 
into  an  inquiry  as  to  the  inquests  having  been  duly  or  unduly  held ;  do  you  think 
there  was  any  thing  illegal  on  the  part  of  the  magistrates  in  requiring  or  requesting 
such  attendance  on  the  part  of  the  coroner  ? — I  understand  it  has  been  denied  by 
Mr.  Wakley  that  the  committee  of  magistrates  had  any  right  to  require  his 
attendance,  or  compel  him  to  give  any  information  with  reference  to  any  subject 
they  then  proposed  to  be  inquired  into ;  Mn  Wakley  is  perfectly  correct  in  that 
answer,  if  so  given ;  the  committee  had  no  power  at  all  over  Mr.  Wakley,  but  the 
court  had ;  at  my  suggestion  the  court  is  now  adjourned  to  some  particular  day  when 
the  coroners  are  summoned,  so  that  the  oath  may  be  legally  administered  to  them, 
if  necessary.  By  the  Act  of  the  1st  of  Victoria,  the  magistrates  are  empowered  to 
examine  the  coroner  on  oath  as  to  his  accounts  delivered,  and  on  being  satisfied  with 
the  correctness  thereof,  to  make  an  order  for  payment.  The  form  of  the  oath  now 
administered  is,  '^  You  shall  true  answer  make  to  such  questions  as  the  court  shall 
demand  of  you,  touching  your  accounts  now  put  in ;"  and  under  that  oath,  and 
under  this  statute,  they  have,  I  conceive,  power  to  ask  all  those  questions  which 
they  may  deem  necessary  to  come  to  the  conclusion  that  the  accounts  are  correct. 
The  extent  of  that  inquiry  must,  as  I  have  said  frequently  before,  depend  upon 
the  legal  meaning  of  the  word  "  duly"  in  the  statute  of  the  26th  of  George  the 
Second. 

1646.  You  think  that  the  finance  committee,  though  invested  with  the  power 
of  auditing  the  accounts,  could  not  properly  put  that  oath  to  the  coroner  ? — ^They 
did  not  attempt  to  put  that  oath ;  they  would  have  had  no  power  to  put  it. 

1647.  Then  they  had  no  power  to  summon  him? — Certainly  not,  as  a  com- 
mittee ;  that  lay  with  the  court. 

1648.  In  that  respect  they  committed  an  error?— In  that  respect  they  com- 
mitted an  error ;  but  it  was  a  mere  error  of  form,  for  if  Mr.  Wakley  or  Mr.  Baker 
had  made  any  resistance,  the  committee  would  have  been  adjourned,  and  the 
inquiry  transferred  to  the  court ;  but  they  attended  the  committee  and  answered 
the  questions  which  were  put  to  them. 

1 649.  It  has  been  stated  by  the  coroners  that  disagreeable  feelings  were  excited 
on  their  part  by  being  sworn  to  the  accuracy  of  their  accounts,  and,  after  having 
taken  the  oath,  being  examined  with  respect  to  the  accounts ;  that  being  the  state 
of  the  law,  and  no  blame  attaching  to  the  magistrates  for  carrying  that  law  into 
effect,  do  you  not  think  that  is  sufficient,  in  the  shape  of  a  grievance,  to  render 
advisable  any  alteration  in  the  law  on  that  head  ? — ^The  whole  is  founded  on  a 
misapprehension ;  the  coroners  are  not  to  swear  to  the  correctness  of  their  ac- 
counts when  they  put  them  in ;  the  coroner  is  to  answer  such  questions  relative  to 
his  accounts,  after  they  have  been  put  in,  as  the  court  may  require,  in  case,  after 
the  accounts  are  examined,  they  think  any  questions  necessary ;  I  see  no  reason 
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whatever  for  altering  the  law  upon  the  subject ;  if  the  accounts  are  put  in,  and  Mr. 

they  are  satisfactory,  they  are  passed ;  if  they  are  not,  the  court  have  the  power    Serjeant  jldam$. 
to  ask  such  questions  relative  to  them  as  they  think  right ;  but  the  coroner  is  not      — — 
first  subjected  to  the  oath  that  his  accounts  are  correct,  and  then  submitted  to      ^^  July  1840. 
an  examination  to  ascertain  whether  his  oath  was  truly  given ;  that  I  think  would 
be  wrong. 

1 650.  Mr.  Williams.']  If  the  magistrates  were  to  put  this  question  to  the  coroner, 
"  will  you,  upon  your  oath,  state  that  these  accounts  are  correct  ? "  would  he  be 
bound  to  answer  that  question  ? — He  would  be  bound  to  answer  that  question ; 
and  if  no  question  were  propounded  beyond  that  question,  I  should  think  that 
would  be  a  proper  question ;  but  if  any  suspicion  at  the  time  existed  that  the 
accounts  were  incorrect,  and  there  was  any  intention  to  examine  him  as  to  the 
minute  entries  in  the  accounts,  I  should  think  no  magistrate  having  such  inten- 
tion would  put  that  general  question ;  I  am  sure  I  would  not. 

1 65 1 .  Chairman.']  Supposing  that  question  to  have  been  put  in  the  first  instance, 
and  afterwards  the  magistrates  had  reason  to  doubt  the  accuracy  of  the  accounts, 
the  question  would  then  amount  exactly  to  that  before  supposed,  that  the 
coroner's  accounts  would  be  called  in  question  after  he  had  sworn  to  their  accuracy? 
— Yes  ;  but  assuming  that  question  ever  to  have  been  put,  I  think  that  must  have 
been  at  the  first  sessions,  before  the  Act  had  been  properly  understood,  and  the 
nature  of  the  oath  had  been  properly  understood ;  I  had  some  difficulty  in  making 
some  of  the  magistrates  understand  the  intention  of  the  Legislature  as  to  the 
oath. 

1652.  Mr.  William^.]  The  magistrates  after  that  could  examine  him  in  detail  on 
all  or  any  one  of  the  items  of  his  account  if  they  thought  proper  to  question  it  ? — 
No  doubt  they  could ;  and  if  legislation  were  to  be  employed  to  prevent  any  im- 
proper questions  being  in  any  case  put,  I  am  afraid  it  would  go  to  an  endless 
extent. 

1653.  Mr.  Gaily  Knight.]  You  conceive  the  true  intention  of  the  law  to  be, 
that  the  magistrates  should  have  a  certain  practical  control  over  the  coroner  ? — I  do. 

1654.  Do  you  think  it  is  well  that  that  control  should  continue  to  exist  ? — I  do  ; 
and  I  think  the  result  of  all  this  investigation  into  Middlesex  shows  that  a 
large  body  of  magistrates  may  be  always  safely  trusted,  though  there  may  be  some 
little  momentary  excitement  in  which  one  or  two  individuals  may  come  into 
collision  with  the  coroner. 

1655.  I^^  y^u  think  the  circumstance  of  the  magistrates  having  any  control 
over  the  coroner  would  not  be  likely  to  interfere  with  the  proper  discharge  of  his 
duties  ? — It  is  impossible  to  say  that ;  I  know  no  human  enactment  that  is  perfect; 
I  know  of  no  system  which  can  be  devised  which  may  not  be  subject  to  abuse,  but 
to  speak  practically,  I  do  not  think  any  case  in  practice  will  occur  where  it  will 
interfere  with  the  execution  of  his  duties. 

1 656.  Chairman.]  You  think  the  provisions  of  the  Act,  with  regard  to  the  oath, 
require  no  alteration,  but  that  it  would  be  better  to  let  the  practice  gradually 
assimilate  itself  to  the  law  ? — I  see  no  necessity  for  any  alteration  in  the  oath ;  I 
see  no  necessity  for  any  enactment  in  any  thing  relating  to  it ;  but  I  should  be 
very  glad  to  have  a  legal  exposition  of  the  meaning  of  the  word  "  duly"  in  that 
statute. 

1657.  Colonel  T.  Wood.]  Do  you  consider  that  there  has  been  any  ill  feeling 
arising  either  from  personal  or  political  diffi^rences  between  the  body  of  the  Mid- 
dlesex magistrates  and  Mr.  Wakley  ? — ^Most  decidedly  not ;  on  the  contrary,  in 
the  inquiries  which  have  been  made  into  the  subject  of  the  coroners'  fees,  and  in 
all  the  conversations  I  have  had  with  the  magistrates  generally  upon  the  subject 
of  remuneration,  the  impression  has  been  that  Mr.  Wakley  has  done  his  duty 
properly. 

1658.  Mr.  William^,]  Supposing  a  bad  feeling  were  to  exist  between  the 
magistrates  and  the  coroner,  could  not  the  magistrates,  having  the  power  of 
examining  his  accounts  on  oath,  as  you  have  described,  make  it  a  subject  of  most 
unpleasant  annoyance  to  the  feelings  of  the  coroner? — ^The  same  power  exists 
of  annoying  the  coroner,  in  case  of  a  personal  dispute  between  the  bench  and 
himself,  which  exists  in  every  other  case  where  one  party  has  to  examine  another 
party's  accounts,  and  there  is  a  personal  dispute  between  them. 

1 659.  Do  you  think  it  right  that  the  magistrates  should  have  the  power  of 
rendering  annoyance  on  such  a  question  to  so  important  an  officer  as  the  coroner  ? 
—  It  cannot  be  right  that  any  body  should  have  the  power  of  annoying  any  body, 
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Mr.  morally  speaking;  but  the  power  of  annoyance  must  always  exist  where  one 

Serjeant  Adams,  person  has  authority  over  another  person ;  I  know  of  no  body  of  men  so  little 
1*-  July  1840  likely  to  offer  personal  annoyance  to  an  individual  as  a  large  body  of  magistrates ; 
the  question  being  limited  to  the  unpleasantness  which  must  arise  by  personal 
quarrels  existing  between  the  party  whose  accounts  are  to  be  examined  and  the 
parties  who  are  to  examine  them,  I  know  no  person  or  set  of  persons  to  whom 
that  power  could  be  transferred,  where  the  same  evils  would  not  be  more  likely  to 
arise. 

1 660.  Mr.  G.  Knighf]  Is  it  your  opinion  that  the  only  judge  who  is  now 
chosen  by  popular  election  should  be  entirely  exempt  from  all  control  ? — Certainly 
not ;  it  could  not  be ;  there  must  exist  in  some  quarter  the  power  of  examining 
the  accounts. 

1661.  Where  can  you  place  that  control,  if  it  be  taken  out  of  the  hands  of  the 
magistrates  ? — I  know  not  where  it  could  be  placed  more  effectually ;  I  know  that 
where  personal  feelings  interfere  in  the  discharge  of  any  duties,  it  is  in  the  power 
oA)ne  individual  to  annoy  another. 

1662.  Can  you  suggest  where  it  could  be  placed  but  with  the  magistrates? — I 
cannot. 

1663.  Chairman.]  If  there  were  a  feeling  on  the  part  of  an  individual  magis- 
trate, that  ill  feeling  you  think  would  be  completely  overruled  on  the  part  of  the 
court  in  the  progress  of  the  proceeding? — Assuming,  for  the  purposes  of  the 
question,  that  there  was  a  personal  ill  feeling  between  some  of  the  magistrates 
and  the  coroner,  the  result  of  the  ultimate  proceedings  in  these  cases  is  a  full 
answer  to  that  question. 

1664.  Mr.  Williams.']  Do  you  think  the  clerk  of  the  peace  would  be  a  proper 
oflScer  to  whom  the  examination  of  the  coroners*  accounts  could  be  referred  ? — I 
should  think  a  most  improper  one. 

1665.  Have  the  goodness  to  state  your  reasons  for  that  opinion? — The 
clerk  of  the  peace  is  an  inferior  oflScer  to  the  coroner ;  the  cleric  of  the 
peace  is  almost  invariably  a  lawyer  ;  the  coroners  are,  with  one  single  exception, 
lawyers ;  and  I  should  think  of  all  men  that  could  be  selected  to  examine  the 
coroners'  accounts,  one  of  the  same  fraternity  as  himself  in  an  inferior  situation 
would  be  the  worst. 

1666.  Chairman.]  Are  all  the  coroners  lawyers,  save  one? — I  cannot  answer 
that  question  of  my  own  knowledge,  but  I  believe  they  are. 

1667.  One  of  the  coroners  for  the  county  of  Middlesex  forms  the  only 
exception  ? — I  believe  so. 

1 668.  Mr.  Gaily  Knight.']  Do  you  think  it  would  be  productive  of  a  better 
state  of  things  if  the  coroner  were  appointed  by  the  Crown,  and  not  elected  by 
the  people,  and  had  a  fixed  salary,  and  was  made  independent  of  the  magistrates  ? 
— As  far  as  election  by  the  Crown  is  concerned,  I  think  it  would  be  a  very 
beneficial  enactment ;  with  respect  to  the  salary,  I  am  not  by  any  means  so  cleiu*, 
because  the  office  might  sink,  in  such  case,  into  a  mere  sinecure ;  and  with  respect 
to  taking  away  the  jurisdiction  of  the  magistrates,  if  the  officer  were  aj^inted 
by  the  Crown  and  with  a  salary,  I  think  the  jurisdiction  of  the  magistrates  might 
be  very  safely  taken  away,  but  if  there  was  no  salary  I  should  doubt. 

1 669.  Chairman.]  Supposing  the  substitution  of  salary  for  fees,  in  what  way 
do  you  suppose  the  office  of  coroner  could  become  a  mere  sinecure ;  would  he 
not  bo  called  upon  by  the  usual  process  to  hold  inquests  in  all  cases  where  it 
might  be  necessary  ? — ^The  coroner  is  the  sole  party  primarily  to  jndge  of  the 
necessity  of  holding  an  inquest. 

1 670.  Do  you  think  the  effect  of  the  enactment  would  be  such  as  to  induce 
him  through  carelessness  or  idleness  to  neglect  holding  inquests  where  found 
necessary? — Not  in  cases  where  they  would  be  absolutely  necessary;  but  human 
nature  is  human  nature,  and  there  might  not  be  the  same  vigilance  in  naaking 
inquiries  into  all  the  cases  brought  before  him  for  inquiry  if  the  salary  was  fixed. 

1671.  Would  not  the  coroner  be  subject  to  indictment  in  case  of  his  declining 
to  hold  an  inquest  ? — I  think  it  must  be  a  very  strong  case  that  would  subject 
him  to  such  a  proceeding ;  practically  speaking,  I  do  not  think  it  could  be  got  at. 

1672.  You  think  statements  such  as  have  been  made  to  the  Conunittee,  that 
the  vigilance  of  the  constables  has  been  materially  diminished  by  the  deprivation 
of  fees  would  apply  for  similar  reasons  to  the  substitution  of  a  salary  for  fees  in 
the  payment  of  the  conmer  ? — I  do  not  see  the  applicability  of  the  reasoning  to 
the  constable ;  I  do  not  know  that  it  is  the  duty  of  the  constable  to  be  vigilant  in 
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these  matters,  though  it  is  of  the  coroner ;  it  is  the  friends,  or  the  parties  in  the  Mr. 

neighbourhood,  who  are  expected  to  be  vigilant.  Serjeant  Adamt. 

1673.  I^  has  been  stated  that  the  vigilance  of  the  constables  arose  from  the  — — — 
fees  they  received  for  sending  notice  to  the  coroner  and  summoning  the  witnesses,  ^^  ^  ^^^* 
and  that  that  vigilance  has  been  diminished  in  consequence  of  the   amended 

schedule  of  the  magistrates  of  Middlesex,  and  their  subsequent  order  precluding 
in  future  the  payment  of  such  fees  by  the  coroner  ? — If  the  effect  of  the  abolition 
of  those  fees  has  been  to  prevent  any  inquest  being  held  which  ought  to  have  been 
held,  that  schedule  ought  to  be  amended  immediately ;  but  if  the  effect  has  only 
been  to  repress  that  redundance  of  vigilance,  which  looked  to  the  fees  rather  than 
the  inquests,  I  see  no  necessity  for  its  being  altered. 

1674.  Mr.  WUliamsJ]  You  have  expressed  an  opinion,  that  the  Crown  would 
be  a  better  source  of  appointment  of  the  coroner  than  the  present  mode  of 
election  ;  has  it  not  been  the  practice,  from  very  remote  ages,  to  elect  the  coroner 
in  the  same  manner  as  at  present,  by  the  votes  of  the  freeholders  of  the  county  ? 
— It  has  ;  and  it  has  also  been  the  practice  to  elect  other  judges  in  the  same 
manner ;  but  the  opinion  of  every  succeeding  reign  has  shown  the  advantage  of 
making  them  independent  when  they  are  elected,  and  removing  them  alike  from 
the  influence  of  the  populace  and  the  influence  of  the  Crown. 

1(575.  Are  you  aware  of  instances  of  improper  persons  being  elected  by  the 
freeholders  to  the  oflSce  of  coroner? — That  is  a  question  which  it  would  be  very 
invidious  in  me  to  answer. 

1676.  You  have  expressed  an  opinion,  that  the  mode  of  electing  one  of  the 
most  ancient  oflScers  in  this  country,  which  has  existed  from  remote  ages,  should 
be  changed ;  can  you  state  any  grounds  for  that  opinion  ? — If  I  am  asked  my 
opinion  in  that  view,  my  answer  would  be,  that  1  think  a  person  who  has  to 
preside  over  a  charge  of  wilful  murder  should  know  something  of  the  principles 
of  law  and  of  the  rules  of  evidence. 

1677.  ^^  ^^t'  y^^  think  that  society,  who  are  the  most  interested  in  having 
proper  persons  elected  to  so  important  an  office,  would  have  regard  in  all  instances, 
as  far  as  their  judgment  would  go,  to  the  election  of  a  proper  person? — Of  what 
value  can  be  the  judgment  of  6,000  men  called  upon  to  elect  a  criminal  judge 
after  10  days*  notice  ? 

1678.  Do  not  you  think  that  6,000  men  are  as  likely  to  exercise  a  judgment  to 
their  own  advantage  as  the  Secretary  of  State  in  making  the  appointment  of  some 
person  in  which  he  may  be  influenced  by  political  views  or  political  partisanship  ? 
— Whether  judicial  officers  are  now  selected  for  political  views  I  know  not;  but 
I  will  not  believe  that  the  judges  of  the  land  are  chosen  for  those  views.  I  retain 
my  former  opinion ;  if  it  be  the  case  that  judges  are  chosen  from  political  views  and 
political  partisanship,  I  think  it  is  of  very  little  importance  whether  they  are 
elected  by  the  Crown  or  the  freeholders. 

1679.  You  must  be  aware  that  a  great  number  of  valuable  appointments  are 
made  in  this  country  to  serve  political  views  more  than  the  selection  of  the  most 
proper  persons  to  fill  the  office  ? — I  do  not  wish  to  enter  into  political  discussions, 
but  I  can  only  say,  that  if  ever  it  occurs  that  the  election  of  a  judicial  officer  is 
to  serve  a  political  purpose,  and  not  the  selection  of  the  best  man,  I  think  that 
is  a  great  abuse,  but  1  by  no  means  say  that  such  is  the  case. 

1680.  Chairman.']  Assuming  that  the  Crown  on  the  one  hand,  and  the  general 
body  of  electors  on  the  other,  may  appoint  from  political  motives,  is  not  the  responsi- 
bility of  the  Crown  far  greater  than  the  responsibility  distributed  among  a  consider- 
able body  of  persons ;  in  the  one  case,  whatever  might  be  the  political  motives, 
would  not  there  be  a  greater  inducement  to  look  to  the  qualifications  and  merits 
of  the  individual  appointed  in  the  one  case  than  in  the  other? — There  can  be  no 
doubt  of  that ;  the  responsibility,  when  divided  among  so  many  thousands,  is  no 
responsibility  at  aU ;  the  responsibility  of  the  minister  of  the  Crown  is  a  very 
great  one ;  no  minister  of  the  Crown  could  bear  up  against  the  impression  which 
would  be  made  on  the  public  mind  from  a  series  of  improper  judicial  appoint- 
ments ;  but  there  is  this  difference  also  which  must  be  remarked  between  popular 
election  for  political  purposes  and  popular  election  for  judicial  purposes;  in  popular 
election  for  political  purposes,  every  man  who  expresses  his  own  politics,  and  the 
larger  the  number  of  voters,  the  stronger  will  be  the  expression  of  the  collective 
political  feeling  of  the  particular  district ;  but  where  the  election  is  for  judicial 
purposes,  I  would  ask  what  can  6,000  freeholders  know  of  the  judicial  fitness  of 
a  man  of  whom  they  have  heard,  perhaps,  for  the  first  time  the  day  that  he  is  a 
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s       ^^Ad  candidate ;  they  know  a  man*s  political  principles  from  his  hand-bill,  but  a  man's 

^'^^" ^^'    judicial  fitness  is  a  matter  of  painful  inquiry. 

17  July  1840.  1681.  Mr.  WilUams,']  Suppose  the  freeholders  were  to  make  choice  of  an 

improper  person  to  the  office  of  coroner,  is  it  not  in  the  power  of  the  Lord 
Chancellor  to  dismiss  him  from  his  office  ? — Not  without  cause ;  however  improper 
the  man  is,  he  must  go  on  to  act  improperly  until  some  case  arises  which  can  be 
laid  before  the  Lord  Chancellor. 

1682.  The  assumption  that  the  person  is  not  competent  to  fill  the  office,  that 
he  is  not  a  proper  person,  is  not  sufficient  until  he  has  done  some  act  not  com- 
patible Avith  the  proper  discharge  of  his  duty  ? — Who  is  able  legally  to  say  a  priori 
who  is  a  proper  man  to  be  chosen  coroner  ?  he  is  to  be  taken  from  no  particular 
class  of  life ;  there  is  no  qualification  required  by  law ;  the  rule  is  simply  this, 
that  he  is  to  be  such  person  as  the  freeholders  shall  elect ;  this  might  be  perfectly 
right  in  a  different  state  of  society  where  there  was  no  medium  between  the  high 
and  the  low ;  but  the  present  varied  state  of  society  does  appear  to  me  to  be  quite 
inconsistent  with  it. 

1683.  The  power  being  vested  in  the  Lord  Chancellor  to  remove  an  improper 
person,  does  not  that  ftimish  to  the  public  a  complete  protection  against  an  incom- 
petent person  continuing  to  fill  that  office,  to  the  detriment  of  the  public  ? — I  do 
not  know  that  that  is  nearly  so  efficient  a  security  as  the  Lord  Chancellor  having 
the  power  to  appoint  a  proper  one. 

1684.  Chairman.]  Might  not  the  inefficiency  of  the  person  fall  short  of  actual 
incompetency,  and  yet  not  bring  him  under  the  cognizance  of  the  Lord  Chancellor, 
it  being  a  sort  of  stigma  to  remove  a  man  from  an  office  he  is  once  in,  and  there- 
fore to  be  done  only  as  the  result  of  his  incapacity  being  made  manifest  ? — Yes, 
I  think  the  late  coroner  for  Middlesex  was  a  strong  instance  of  that ;  he  was 
elected  coroner  by.  the  freeholders  in  the  vigour  of  his  age,  and  remained  coroner 
to  the  age  of  91,  long  after  he  became  unfit  fix>m  his  age. 

1685.  Mr.  G.KnigJU.']  He  was  not  removed  by  the  Lord  Chancellor  ? — No; 
how  could  the  Chancellor  remove  a  man,  under  such  circumstances  ? 

1686.  Are  you  not  aware  that,  in  ancient  times,  many  other  officers,  besides 
the  coroner,  were  elected  by  the  freeholders  ? — The  sheriffs,  I  believe,  were  among 
those  who  stood  in  that  situation. 

1687.  Would  you  not  infer  that  the  argument  of  his  having  been  elected  from 
very  ancient  times,  is  in  itself  a  proof  of  the  propriety  of  his  continuing  to  be  so  ? 
— No ;  for  that  would  be  to  say  that  every  thing  should  continue,  because  it  has 
continued. 

1688.  Mr.  WilUams,']  Do  you  not  think,  on  the  other  hand,  that  many  im- 
portant offices,  being  in  ancient  times  elected  by  the  people,  which  are  now  in  the 
gift  of  the  Crown,  that  says  a  great  deal  for  the  institution  of  the  coroner,  and  the 
ancient  mode  of  electing  him  being  continued  ? — If  I  had  not  found  the  coroners 
office  so  denuded  of  all  its  ancient  powers,  I  should  say  that. 

1689.  Mr.  G.  Knight.']  You  are  of  opinion  that  it  is  from  the  insignificance  of 
the  coroner's  office  he  has  been  allowed  to  remain  so  apiK)inted,  more  than  any 
other  circumstance  ? — Not  the  original  insignificance  of  the  office,  but  the  insig* 
nificance  into  which  it  has  fSallen. 

1 690.  Mr.  Williams.]  Do  you  think  it  has  fallen  into  that  insignificance  from 
the  inability  of  the  persons  appointed  to  uphold  its  dignity  ? — I  think  its  duties 
have  become,  in  a  measure,  obsolete,  that  it  does  not  require  the  same  high 
persons  as  in  former  times  ;  and  as  the  office  has  sunk  in  estimation,  persons  have 
been  elected  of  less  consideration,  till  it  has  arrived  at  its  present  state. 

1691.  Are  you  not  aware  that,  in  ancient  times,  besides  being  the  investigator 
of  the  cause  of  violent  death,  the  coroner  was  a  criminal  judge,  a  keeper  of  the 
peace  of  the  Crown  ;  that  he  went  circuits,  and  that,  with  the  sheriff,  he,  in  fact, 
divided  the  government  of  the  provinces? — I  know  that  his  duties  were  of  a  very 
high  nature,  though  I  cannot  particularly  specify  them;  circumstances  have 
recently  led  me  to  inquire  into  the  office  of  coroner  in  the  time  of  Richard  II., 
and  I  was  surprised  to  see  the  reference  there  is  made  to  him  at  that  time. 

1 692.  Then  it  is  more  from  his  having  gradually  lost  from  desuetude  so  many 
portions  of  his  high  office  that  it  is  so  little  like  what  it  was  in  former  times^ 
than  from  any  incompetency  in  the  persons  who  have  filled  it  ? — Certainly ;  I  do 
not  mean  to  say  that  incompetent  persons  have  been  appointed,  or  that  incom- 
petent persons  might  not  have  been  appointed  by  the  Crown ;  but  I  mean  to  say 
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that  in  my  opinion  proper  persons  are  more  likely  to  be  appointed  by  the  Crown,  ^^ 

than  when  they  are  appointed  by  a  large  body  of  freeholders.  Serjeant  Jdams. 

1 693.  Chairman.]  In  the  case  of  the  late  coroner  for  Middlesex,  his  incompe-      ■" 

tency  was  overlooked,  probably  in  consequence  of  the  practice,  admitted  to  be      ^'^  ^^^J  '^40. 
illegal,  of  his  holding  inquests  for  a  considerable  time  by  deputy  ? — I  do  not 

think  that;  I  "was  in  the  conmiission  but  a  short  time  before  his  death,  but  I 
should  rather  say,  it  was  the  sort  of  feeling  that  they  did  not  like  to  meddle  with 
an  old  man  who  might  be  removed  by  death  in  a  month. 

1694.  Mr.  Williams. ]  Did  he  not  hold  other  appointments  under  the  magis- 
trates of  Middlesex  up  to  the  latest  period  of  his  life  ? — I  believe  he  did. 

1695.  Can  you  state  what  those  appointments  were? — Clerk  to  the  com- 
mittees.  ' 

1696.  How  many  committees  of  the  magistrates  are  there? — ^That  depends  on 
circumstances ;  there  is  a  committee  appointed  whenever  one  is  wanted  for  any 
purpose ;  the  only  standing  committee  is  the  committee  of  accounts  and  general 
purposes. 

1697.  Colonel  Wood.]  Will  you  state  the  present  form  of  electing  the  coroner? 
— By  the  freeholders  of  the  county  at  large. 

1698.  Is  there  an  efficient  control  over  persons  voting  who  are  not  freeholders  ? 
— No  ;  the  only  control  is  that  of  the  poll-clerks  and  the  check-clerks. 

1 699.  How  many  days  may  the  election  last  ? — T  am  not  certain ;  in  fact,  the 
same  evils  now  exist  as  to  the  election  of  coroners  for  the  county  as  did  exist  as 
to  the  election  of  county  members ;  they  must  all  go  to  one  place  to  vote,  and 
they  are  subject  to  tumidts  and  disorders  during  the  whole  period  of  the  election. 

1 700.  May  it  not  last  16  days  ? — I  believe  it  may ;  it  does  not  appear  to  me 
the  best  mode  of  election. 

1701.  Is  a  contest  attended  with  very  heavy  expense?— It  must  be  so;  I 
believe,  in  Mr.  Baker's  case,  it  amounted  to  several  thousand  pounds. 

1702.  Mr.  Williams.']  Would  you  require,  in  the  election  of  a  coroner,  the 
adoption  of  the  same  means  as  those  adopted  in  the  election  of  a  Member  of 
Parliament,  such  as  dividing  the  county  and  concluding  the  election  in  two  days  ? 
— I  think  that  would  be  a  very  great  improvement,  as  great  an  improvement,  with 
reference  to  the  coroner,  as  it  has  been  with  respect  to  Members  for  the  county. 

1 703.  Mr.  G.  Knight.]  But  a  still  greater  improvement,  in  your  opinion, 
would  be  the  appointment  of  the  coroner  by  the  Crown? — Yes,  a  still  greater 
improvement,  especially  if  independent  of  the  Crown  when  appointed. 

1 704.  Chairman.]  Are  you  not  aware  that  in  the  mode  of  election  for  Members 
of  Parliament  very  great  abuses  still  remain? — I  dare  say  they  do. 

1705.  Do  you  suppose  that  regulations  for  the  election  of  coroner  in  a  manner 
similar  to  that  of  Members  of  Parliament  could  put  an  end  to  the  abuses  in  the 
one  case  where  they  have  been  found  insufficient  to  put  an  end  to  them  in  the 
other  ? — My  opinion  is,  that  it  is  not  to  be  expected  that  they  would  put  an  end  to 
them ;  I  do  not  think  placards  upon  walls,  speeches  upon  the  hustings,  and  those 
things,  are  consistent  with  an  election  of  a  judicial  officer. 

1706.  It  appears  from  the  evidence  taken  by  the  Committee,  that  a  considerable 
misunderstanding  has  existed  as  to  the  right  of  Mr.  Higgs,  the  coroner  of  the 
Duchy  of  Lancaster,  to  hold  inquests  by  deputy ;  a  difference  of  opinion  appears 
to  have  existed  upon  that  point  among  the  magistrates,  and  a  certain  degree  of 
confusion  to  have  consequently  arisen ;  are  you  able  to  throw  any  light  upon  the 
proceedings  of  the  magistrates  with  regard  to  Mr.  Higgs's  deputyship  ? — ^The 
proceedings  upon  that  subject  are  as  follow :  On  the  day  in  question,  when  it  was 
determined  to  disallow  the  payments  on  the  inquests  taken  by  deputy,  Mr.  Higgs 
produced  his  patent  to  me,  as  chairman,  to  show  that  he  had  a  right  to  hold 
inquests  by  deputy ;  he  pointed  out  to  me  the  part  of  the  patent  which  he  said 
conferred  this  right  upon  him ;  the  patent  was  for  three  other  offices,  the  names 
of  which  I  forget,  as  well  as  for  the  coronership ;  and  on  reading  the  part  which 
he  pointed  out  to  me,  it  was  to  the  effect  that  returns  were  to  be  made  by  his 
deputy  for  the  other  offices  (naming  them,  but  omitting  the  office  of  coroner) ; 
upon  which  I  said,  "  The  very  part  you  have  shown  me  proves  that  you  have  no 
right  to  appoint  a  deputy  for  the  office  of  coroner,  for  it  is  expressly  limited  to  the 
other  three  offices ;"  upon  that  statement  the  inquests  held  by  deputy  by  Mr. 
Higgs,  as  well  as  by  Mr.  Wakley,  were  disallowed ;  and  the  accounts  of  both 
were  referred  back  to  the  committee  to  ascertain  the  number  of  inquests  so  held. 
The  next  day  an  officer  from  the  Duchy  of  Lancaster  came  to  me,  and  said  a 
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Mr.  strange  mistake  had  arisen  the  day  before,  for  that  the  patent  gave  Mr.  Higgs  the 

SerjeaDt  Adams,     express  power  of  appomting  a  deputy,  and  that  he  Imd  brought  a  copy  of  the 

"■"■j     ~       patent  with  him.     Upon  looking  to  ihe  patent  I  found  it  was  so.     I  said,  "  This 

17  July  1840.      jg  ^  ^^jy  extraordinary  thing ;  for  in  the  part  Mr,  Higgs  showed  to  me,  no 

mention  is  made  of  a  deputy  coroner.**     He  replied,  "  The  part  which  he  has 

shown  you  is  only  of  modem  introduction,  to  compel  him  to  make  returns  for 

^  the  other  three  offices,  and  has  not  been  extended  to  his  office  of  coroner,  becauise 

it  was  not  thought  necessary."     On  this  explanati<m  being  given,  I  wrote  to  the 

committee,  informing  them  of  the  mistake  which  had  arisen,  and  sent  them  a 

copy  of  the  patent,  underscoring  that  part  which  plainly  gave  him  the  power  to 

appoint  a  deputy,  and  recommended  to  them  to  allow  his  inquests,  and  report  to 

the  court ;  and  they  did  so. 

1 707.  Do  you  recollect  the  circumstances  which  originally  drew  the  attention 
of  the  magistrates  to  the  fact  of  the  coroner  holding  inquests  by  deputy ;  was  it  the 
recent  exercise  of  that  power  by  Mr.  Wakley  during  his  illuess  at  the  end  of  last 
year  and  the  beginning  of  this  ? — I  have  no  knowledge  how  the  question  of  inqneste 
being  held  by  deputy  originally  came  to  the  knowledge  of  the  magistrates ;  I  have 
suspicions  as  to  the  mode  in  which  it  became  known  to  them,  but  I  have  no  right 
to  say  what  those  suspicions  are. 

1708.  When  the  question  was  brought  fiairly  before  the  magistrates,  do  you 
think  that  it  was  impossible  for  them  to  act  otherwise  than  they  did  ? — ^It  had 
been  agreed  in  the  committee  that  the  payments  should  be  made,  Mr.  Wakley 
having  undertaken  that  no  inquest  should  for  the  future  be  held  by  deputy,  and 
that  no  notice  should  be  taken  in  the  report ;  but  when  it  was  mentioned  to  the 
magistrates  in  open  court  that  inquests  had  been  taken  by  deputy,  the  attention 
of  the  court  being  thereby  called  to  it,  it  was  impossible,  in  my  opinion,  for  them 
to  pay  those  fees,  though  I  very  much  regret  that  the  question  was  made  to  have 
a  retrospective  eflfect, 

1709.  Colonel  T.  Wood.]  Was  that  decisicm  taken  pending  this  Parliamentary 
inquiry? — No,  previously. 

1710.  Mr.  Williams.]  Was  that  the  first  occasion  on  which  objection  was  taken 
to  allowing  the  expenses  of  inquests  held  by  deputies? — Certainly. 

1711.  It  is  in  evidence  that  Mr.  Stirling  was  in  the  frequent  practice  of  taking 
inquests  by  deputy  ? — Yes ;  but  there  is  no  evidence,  I  believe,  that  that  was 
brought  before  the  court. 

1712.  The  magistrates  never  took  any  objection  to  the  payment  of  those 
inquests  held  by  Mr.  Stirling,  Mr.  Wakley^s  predecessor? — No,  but  they  were 
not  the  same  magistrates ;  there  was  not  in  those  days  the  same  strict  inquiry 
made  into  these  Siings  that  there  is  now  ;  my  own  opinion  always  has  been  that  it 
should  have  been  a  prospective  and  not  a  retrospective  order,  but  when  brought 
before  the  court,  and  the  court  came  to  know  the  fact,  I  think  they  had  no  alter- 
native ;  indeed,  I  was  distinctly  asked  by  the  court  to  state  from  the  chair,  whether 
now  that  it  was  brought  before  them  they  could  legally  allow  them,  and  I  said 
they  could  not. 

1713.  Chairman.]  Have  you  any  explanation  to  offer  on  the  subject  of  mileage  ? 
— ^The  subject  of  mileage  did  not  originate  with  the  county  of  Middlesex,  but 
with  the  city  of  Westminster ;  the  opinion  of  the  Attorney-general  was  taken 
upon  thcpoint,  and  the  sum  in  Mr.  Cell's  account,  the  coroner  for  Westminster, 
disallowed ;  it  was  in  consequence  of  that  that  the  same  rule  was  adopted  in  Mid- 
dlesex, and  as  it  iq)pears  to  me  the  question  is  not  whether  you  pay  for  a  whole 
mile  in  a  hackney  coach  when  you  go  only  part  of  one,  but  whether  the  20^.  was 
intended  to  include  the  first  mile  or  not.  The  opinion  of  the  law-officers  upon 
the  construction  of  the  statute,  with  which  I  most  entirely  agree,  is,  that  the  first 
mile  is  intended  to  be  included  in  the  20*. ;  therefore,  in  point  of  feict,  he  is  paid 
for  the  broken  distance,  because  the  distance  is  to  be  calculated  from  the  end  of 
the  first  mile,  and  not  from  his  residence,  the  intention  being  that  the  20  5.  should 
include  the  going  from  his  house  to  any  distance  within  a  mile ;  upon  any  other 
construction  he  must  have  been  supposed  to  hold  inquests  in  his  own  house. 

1714.  Have  you  any  statement  to  make,  or  any  observations  you  wish  to  oflfer 
to  the  Committee  ? — So  many  of  my  points  have  been  taken  incidentally,  that  I 
am  not  aware  whether  I  have  or  not.  I  should  wish  to  state  that,  since  I  was 
examined  the  last  time,  I  have  imderstood  that  the  money  allowed  to  the  con- 
stable and  jury  before  the  statute  of  Victoria  varied  exceedingly  in  different 
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parislies ;  in  some  parishes  the  jury  were  allowed  20«.,  in  others  only  2«. ;  in  some  Mr. 

parishes  the  constable  has  been  allowed  10s.  66?.,  in  others  only  25.,  and  that  too    Serjeant -4da«*. 

without  reference  to  the  distance  from  the  coroner's  house ;  as,  for  example,  he       

was  allowed  10s.  ^d.  from  Fulham,  and  only  6s.  8d.  from  Staines.     It  is  perfectly      ^7  July  1840. 

clear,  therefore,  that  the  allowance  of  fees,  before  the  statute  of  Victoria,  was 

merely  arbitrary,  according  to  the  custom  of  the  particular  parish ;  and  the  statute 

of  Victoria  was  passed  for  the  purpose  of  ascertaining  what  was  the  necessary 

expense,  and  forming  a  schedule  of  such  as  should  be  deemed  necessary  expenses. 

It  seems  to  me,  therefore,  that  it  is  impossible  to  say,  under  these  circumstances, 

that  the  tribunal  which  was  to  regulate  these  fees  had  not  power  to  disallow  the 

constable's  fees  altogether,  if  they  thought  them  unnecessary.    Upon  what  principle, 

save  their  opinion  of  their  necessity,  are  they  to  regulate  them  ?     Are  they  to 

take  the  Fulham  or  the  Staines  principle  ?     The  10s.  6d.  or  the  2^.  ? 

1715.  The  question  partly  turned  on  the  ground  on  which  the  disallowance  of 
fees  to  the  constable  took  place ;  by  the  Act  of  Victoria,  the  payment  was 
charged  on  the  county-rate,  and  the  magistrates  prohibited  further  payments  to 
parochial  constables  receiving  salaries ;  now  those  salaries  were  paid  out  of  the 
poor-rate ;  consequently  the  discontinuance  of  such  allowance  arises  from  the 
consideration  that  those  constables  were  already  suflSciently  paid  out  of  the  poor- 
rate  ;  was  not  the  fact  of  the  recognition  of  the  payment  out  of  the  poor-rate 
tantamount  to  a  direct  payment  out  of  the  poor-rate  ? — I  cannot  understand  thai 
reasoning.  If  I  had  found  that  tiiere  had  been  a  rate  of  payment  to  the  constabled 
uniform  throughout  the  county,  long  established  in  every  parish,  I  should  have 
had  very  considerable  hesitation  in  disturbing  such  a  payment ;  but  when  it  was 
reserved  to  the  magistrates  to  legalize  that  which  was  before  illegal,  and  to  form 
a  schedule  of  such  payments  as  they  shall  deem  necessary,  and  they  find  a  variety 
of  inconsistent  and  arbitrary  rates  of  payments,  I  cannot  see  the  limitation  of  their 
power.  It  is  granted  that  they  may  make  the  payments  uniform  to  all  the  con- 
stables in  the  county,  and  denied  that  they  may  abolish  them  altogether,  that  is 
to  say,  that  they  may  reduce  those  constables  who  received  10s.  6d.  per  inquest 
to  2  s.  per  inquest,  but  may  not  reduce  those  constables  who  received  2  s.  per 
inquest  to  m7.  What  sense  or  justice  is  there  in  such  a  construction  of  the 
statute  ? 

1716.  Then  you  think  it  quite  immaterial  to  the  question,  whether  the  salary  of 
the  constable  arises  from  the  poor-rate  or  from  any  other  source  ? — The  salary  of 
the  constable  does  not  relate  at  all  to  the  coroner's  inquests  ;  a  vast  deal  has  been 
said  about  this  salary  coming  from  the  poor-rate,  but  the  principle  upon  which 
the  magistrates  have  decided  (whether  rightly  or  wrongly  is  not  for  me  to  say)  is 
this :  when  a  person  incurs  no  expense  in  consequence  of  his  attendance  upon 
the  coroner^s  inquest  he  shall  receive  no  pay  for  it ;  the  principle  extends,  not 
only  to  the  salary  of  beadles,  but  also  to  domestic  servants ;  domestic  servants  are 
not  put  to  expense  by  attending  before  a  jury,  and  therefore  no  allowance  is  made ; 
the  only  point  to  which  I  Jiave  been  directing  my  reasoning  was,  the  legal  right  of 
the  justices  to  disallow  constable's  fees. 

1717.  The  constable  is  subject  to  a  certain  expense,  that  expense  must  be  de- 
frayed out  of  the  county-rate,  or  out  of  the  poor-rate ;  in  the  shape  of  fees  in  the 
one  case,  in  the  shape  of  salary  in  the  other ;  and  though  not  defrayed  out  of  the 
county-rate  in  the  shape  of  fees,  they  are  clearly  defrayed  out  of  the  poor-rate  in 
the  shape  of  salary  ?— ^Certainly  not,  the  question  is  an  entire  fallacy ;  the 
constable  incurs  no  expense ;  and  he  will  have  the  same  salary  every  week  of  the 
year,  whether  he  summons  52  inquests  or  none. 

1718.  Is  not  the  arrangement  unfair  that  the  constable  should  be  subject  to 
expense^  which  it  is  stated  he  does  incur  in  the  proceedings  relative  to  these  in- 
quests?— If  the  constable  is  subject  to  any  expense  by  reason  of  simmioning  the 
jury  or  attending  the  inquest,  and  the  expense  is  not  defrayed  according  to  the 
terms  of  the  schedule,  that  schedule  ought  to*  be  amended. 

1719.  Mr.  Williams.^  Is  it  your  opinion  that  a  fixed  payment  ought  to  be  made 
to  the  parish  officers  for  any  trouble  they  may  be  put  to  with  regard  to  inquests, 
independently  of  any  other  emoluments  which  they  receive  ? — ^e  Act  gives  no 
power  to  the  magistrates  to  make  payments  for  trouble. 

1720.  That  is  the  law;  but  I  am  asking  your  opinion? — My  own  opinion  is, 
that  every  man  who  performs  a  duty  should  have  a  feir  remuneration  for  it. 

1721.  Colonel  T.  Wood.]  Can  you  give  an  opinion  as  to  whether  these  beadles 
and  constables  with  salaries  should  have  an  additional  fee  for  giving  notices  ? — 
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Mr.  I  can  give  no  opinion  upon  that  subject ;  I  should  say  it  really  fairly  comes  within' 

Serjeant  Adams,     part  of  the  duties. 
— — —  1722.  Chairman.]  Have  you  any  further  statement  to  make,  in  addition  to 

17  July  1840.  what  you  have  already  offered  to  the  Committee  ? — Yes,  I  have ;  I  would  further 
state,  that  I  have  understood  there  has  been  mentioned  to  the  Conmiittee  an  extract 
to  the  following  effect  from  the  Morning  Herald :  "  That  upon  the  report  as  to 
mileage  having  been  received,  one  of  the  magistrates  observed,  he  hoped  the  court 
would  look  after  the  coroners,  and  not  allow  them  to  stultify  the  resolution  of  the 
committee  by  going  the  longest  way  round  in  taking  the  most  distant  inquests 
first.  The  chairman  said,  if  the  coroner  did  so,  it  would  be  a  fraud  upon  the 
public ;  it  was  not  to  be  expected  the  court  would  allow  mileage,  if  the  coroner 
.  chose  to  go  round  Edgeware  in  order  to  hold  an  inquest  at  Hendon."  That 
statement  is  not  correct ;  I  remember  the  circumstances ;  they  were  these :  upon 
the  report  being  received,  one  of  the  magistrates  said,  "  How  are  we  to  determine 
the  way  the  coroner  is  to  go ;  he  is  not  to  be  at  liberty  to  go  any  way  he  pleases  -^ 
upon  which,  one  of  the  magistrates  said,  "  He  will  go  the  nearest  way ;"  another 
said,  "  The  direct  way."  I  said,  "  No,  the  proper  way  for  him  to  go  is  the  common 
and  ordinary  way ;"  upon  which  some  one  said,  "  But  suppose  he  were  to  go  a 
roundabout  way  f  I  replied,  "  I  do  not  suppose  the  coroner  would  do  that ;  but 
if  he  choose  to  go  to  Hendon  by  way  of  Edgeware,  it  would  be  a  fraud  upon  the 
coimty,  and  woiJd  not  be  allowed.*'  But  this  was  mere  conversation ;  no  one 
imagined  that  a  coroner  would  do  any  thing  of  the  kind ;  in  truth  it  never  could 
be  worth  while  for  him  to  go  roimdabout  in  order  to  make  the  distance  greater 
for  9  (f.  a  mile. 

1723.  Have  you  any  thing  else  to  add  ? — No,  I  think,  nothing  else. 

1724.  Mr.  Wakla/.]  As  I  have  not  had  an  opportunity  of  attending  the  Com- 
mittee to-day  until  now,  I  wish  to  call  your  attention  for  one  moment  to  question 
No.  1240  in  your  former  evidence ;  at  the  conclusion  of  the  answer,  you  say,  "The 
question  here  is  not  as  to  his  (that  is,  the  coroner's)  right  of  holding  the  inquests, 
but  whether  he  shall  be  paid  for  those  he  does  hold  r — Yes. 

1725.  Do  you  mean  by  that  answer  to  state  that  the  coroner  may  legally  hold 
inquests  when  he  cannot  legally  enforce  payment  for  the  same  ? — Yes ;  I  mean  to 
say  that  the  coroner  is  such  an  uncontrolled  officer,  that  he  may  hold  inquests, 
de  facto y  whensoever  he  chooses,  and  the  jury  must  attend,  and  the  witnesses  must 
attend,  however  needless,  vexatious  or  absurd  the  inquest  may  be;  but  I  do 
not  mean  to  say  that  such  would  be  a  proper  use  of  his  office;  neither  do  I  mean 
to  say  that  he  might  not  be  discharged  fix)m  his  office  if  he  did  so.  I  mean  to  say, 
de  factOy  every  party  would  be  obliged  to  attend  such  inquests,  and  could  not 
refuse  to  attend  the  inquest  upon  the  ground  that  it  was  unnecessary. 

1726.  Do  you  consider  that  if  he  were  to  hold  inquests  of  that  character,  it 
would  be  a  ground  for  removing  him  from  his  office  ? — Most  certainly ;  it  would  be 
an  abuse  of  his  office. 

1727.  Have  you  made  any  resolution  at  the  asylum  at  Han  well  respecting  the 
office  of  coroner  ? — Yes. 

1728.  Will  you  state  the  nature  of  that  resolution? — Directions  have  been 
given  that  in  all  cases  of  sudden  and  violent  death  information  shall  be  sent  to 
the  coroner. 

1729.  Was  that  a  new  resolution? — It  was  a  new  resolution,  and,  I  think,  a 
very  unnecessary  one ;  because  it  appeared  to  me  to  be  implied  common  usage 
and  in  the  nature  of  things. 

1 730.  When  was  that  resolution  adopted  ? — About  a  fortnight  after  you  were 
down  there ;  after  the  inquest  was  held  at  which  I  was  present. 

1 73 1 .  Was  that  when  I  held  the  two  inquests  there  successively  ? — Yes. 

1 732.  Was  the  resolution  adopted  in  consequence  of  your  having  considered 
that  the  officers  were  remiss  in  not  having  forwarded  the  requisite  notices  ? — No, 
certainly  not. 

1 733.  Were  you  aware  that  notices  had  not  been  sent  to  me  from  the  asylum  in 
the  tMO  instances  in  which  inquests  had  been  held  in  immediate  succession  ? — I  am 
not  aware  that  any  notice  was  ever  omitted  to  be  sent  which  ought  to  have  been 
sent ;  I  do  not  consider  it  by  any  means  necessary  that  an  inquest  should  be  held 
upon  every  person  who  dies  in  the  asylum. 

1 734.  Are  you  aware  that  no  inquest  had  been  held  in  the  asylum,  notwith- 
standing you  had  upwards  of  800  patients  during  a  period  of  more  than  nine 
months  ? — I  am  not  aware  that  any  inquest  was  necessary  during  that  period. 
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1 735.  Do  you  consider  it  as  necessary  that  inquests  should  be  taken  in  lunatic  Mr. 
asyliuns,  public  and  private,  in  all  cases  of  death  ? — I  do  not ;  and  I  think  the  Serjeant  Adams. 
instance  of  Wakefield  having  given  it  up  shows  it  is  a  mere  unnecessary  expense.       """"T""^" 
It  is  quite  impossible,  guarded  as  every  public  asylum  is,  that  cases  can  arise,       ^^   ^  ^  ^^^' 
other  than  cases  of  violent  or  sudden  death,  which  can  make  the  interference  of 

the  coroner  necessary. 

1736.  Do  you  consider  it  would  be  more  necessary  in  private  asylums? — I  do 
not  know  any  thing  of  private  asylums ;  but  I  have  a  very  strong  opinion  with 
respect  to  private  asylums  generally,  that  is  to  say,  I  do  not  think  there  ought  to 
be  any  such  places ;  the  more  I  see  of  the  interior  of  lunatic  asylums,  the  more 
my  opinion  becomes  strengthened  that  there  ought  to  be  no  such  thing  as  a  private 
lunatic  asylum  for  any  class  of  the  Queen's  subjects. 

1737.  Whose  duty  is  it  to  give  the  coroner  notice  of  a  death  in  a  lunatic 
asylum?— There  is  no  particular  officer  appointed,  but  I  should  say  the  resident 
physician ;  I  believe  the  cases  in  which  inquests  were  held  were  these :  one  was 
a  case  where  a  man  had  drowned  himself,  and  another  case  was  where  a  man  was 
found  dead  in  his  cell ;  those  were  two  cases  in  which  inquests  were  held. 

1738.  Do  you  think  it  should  rest  with  the  superintendent,  or  with'  the 
officers  of  the  establishment,  whether  notice  should  be  given  to  the  coroner  or 
not  in  cases  of  death  in  the  asylum  r — I  do  not  know  who  else  could  give  notice ; 
in  case  of  a  death,  notice  is  immediately  given  to  the  parish,  and  to  the  friends 
of  the  patient.  The  rule  is  this,  that  immediately  upon  a  death  taking  place, 
notice  is  sent  to  the  parish,  and  to  the  patient's  friends,  and  the  corpse  is  buried 
on  the  fourth  day,  if  no  application  be  in  the  meanwhile  made  to  the  friends  of 
the  deceased  for  its  removal,  or  by  the  parish. 

1 739.  Chmrman.']  Would  it  be  desirable  that  inquests  should  be  invariably 
held  in  private  lunatic  asylums,  which  are  not  subject  to  the  jurisdiction  of  the 
magistrates  ? — If  there  are  abuses  in  private  lunatic  asylums,  I  do  not  think  that 
holding  inquests  would  prevent  them. 

1740.  Does  it  often  occur  that  the  relatives  of  persons  confined  in  lunatic 
asylums  are  willing  to  know  nothing  of  what  passes  within  the  walls  ? — I  know 
nothing  of  asylums,  practically  speaking,  excepting  Hanwell,  and  what  I  learn  at 
Hanwell  from  patients  coming  from  elsewhere. 

Mr.  Thomas  William  KiUhyy  called  in ;  and  Examined. 

1741.  Chairman.]  YOU  are  the  keeper  of  the  new  prison  at  Clerkenwell,  are    Mr.  T.  W.Kihh^. 
you  ? — I  am.  

1742.  Have  you  filled  that  situation  for  some  time? — For  12  years. 

1743.  Mr.  Wakley.l  What  has  been  the  practice  in  the  new  prison  at  Clerken- 
well, with  reference  to  prisoners  who  have  been  sent  to  you  by  the  coroners  ? — 
I  have  had  only  one  instance  of  a  commitment  by  the  coroner  previous  to  yours. 

1 744.  Only  one  instance  of  conmiitment  ? — Only  one. 

1745.  When  was  that?— In  the  year  1829. 

1746.  Whom  was  that  prisoner  committed  by? — By  the  late  Mr.  Stirling,  the 
then  coroner. 

1747.  ^^  there  any  thing  peculiar  in  that  case  ? — It  was  for  a  short  term  of 
three  days. 

1748.  Was  the  prisoner  sent  to  you  by  the  coroner  and  liberated  by  the 
coroner  ? — The  prisoner  was  committed  by  the  coroner  to  Newgate  afterwards ; 
the  prisoner  was  sent  up  for  examination,  and  afterwards  committed  to  Newgate 
by  the  coroner. 

1 749.  Do  you  recollect  what  was  the  charge  against  the  prisoner  ? — It  was  a 
charge  of  murder. 

1750.  Is  that  the  only  case  you  recollect,  or  can  find  in  the  books  ? — That  is 
the  only  case  of  the  late  coroner. 

1751.  Was  that  prisoner  sent  to  you  in  consequence  of  its  being  so  late  in  the 
evening  that  the  police-office  was  closed? — I  think  there  was  something  peculiar 
in  it,  but  I  do  not  recollect  at  this  time  what  the  exact  case  was. 

1752.  Did  you  receive  a  prisoner  from  me  of  the  name  of  Catherine  Michal  ? — 
I  did. 

1 753.  How  long  was  she  in  your  custody  ? — Three  days,  I  think  ;  it  was  from 
Saturday  till  Tuesday. 
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Mr.  r.  W.  KiUby.       1754-  ©id  you,  on  the  order  of  the  coroner,  send  her  to  the  adjourned  inqueet? 

— No,  she  was  redelivered  to  the  policeman  who  brought  her. 

17  July  1840.  1755.  Was  that  for  attendance  at  the  adjourned  inquest? — Yes* 

1 756.  Did  the  coroner  recommit  her  to  the  new  prison  ? — ^He  did. 

1757.  Did  you  refuse  to  receive  her  ? — I  did. 

1 758.  Can  you  state  the  grounds  on  which  that  refusal  was  made  ? — ^The  ground 
of  the  refusal  was,  the  strong  opinion  expressed  by  the  visiting  magistrates  and  the 
chairman  of  the  sessions,  tlmt  the  coroner  could  not  commit  to  that  jhischi. 
any  prisoner  whose  case  was  under  consideration  by  an  adjourned  inquest. 

1 759.  Were  you  directed  by  the  visiting  justices,  in  consequence,  not  to  receive 
a  prisoner  again  under  similar  circumstances  ? — I  had  no  written  directions ;  this 
happened  to  be  reported  to  them  on  the  Mcmday,  which  was  their  meeting  day ;  it 
was  also  the  day  of  the  qiiarter  sessions,  and  it  was  mentioned  in  court,  and  the 
chairman  intimated  to  me  his  opinion  very  strongly,  that  they  could  not  be 
received  there,  and  that  I  was  not  justified  in  receiving  a  prisoner  under  thoae 
circumstances. 

1 760.  Then  you  had  no  written  instructions  from  the  justices,  requiring  that  yoa 
i^ould  not  take  in  prisoners  who  were  conunitted  by  the  coroner  ? — None  at  alL 

1761.  But  in  consequence  of  the  intimation  which  was  made  to  you  by  the 
chairman  of  the  sessions,  you  considered  that  it  was  not  your  duty  to  receive  a  pri^ 
soner  if  again  committed  by  the  coroner  ? — Just  so. 

1 762.  That  is  at  an  adjourned  inquest  ? — Yes. 

1 763.  Was  the  objection  only  made  with  reference  to  the  adjourned  inquest  ? — ^I 
understood  so  at  the  time. 


Jovis,  23*  die  JuSi,  1840. 


MEMBERS  PRESENT  : 


Mr.  Gaily  Knight. 
Mr.  Wakley. 
Mr.T.  S.  Duncombe. 
Mr.  Williams. 


Mr.  Aglionby. 
Lord  Eliot. 
Colonel  T.  Wood. 


LORD  TEIGNMOUTH  in  the  Chair. 


Thomas  JVakley,  Esq.,  a  Member  of  the  Committee,  farther  Examined, 
r.  Wakley^  Esq.         1 764.  Chairman.']    HAVE  you    any  statement  to  offer  on  any  points  con- 


M.P. 


nected  with  the  subject-matter  of  this  examination  ? — ^At  the  last  meeting  of  the 
"""■"^"■■"^  Committee  I  was  not  present  until  immediately  preceding  the  close  of  Qie  pro- 
33  July  1840.  ceedings,  and  consequently  I  had  not  the  advantage  of  hearing  the  examination 
of  Mr.  Serjeant  Adams.  In  answer  to  question  1631,  Mr.  Serjeant  Adams  stated,, 
that  the  duties  of  the  coroner,  and  the  coroner's  jury,  are  to  inquire  into  tiie 
cause  of  death,  or,  in  other  words,  to  see  whether  it  is  a  case  for  further 
inquiry.  Then  he  goes  on  to  say,  **  The  inquiry  before  the  magistrates  is,  as  to 
the  person  who  has  committed  the  offence ;  the  inquiries  therefore  are  totally 
distinct,  and  may  be  going  on  at  the  same  time/'  Then,  in  answer  to  question  1640, 
he  stated,  "  The  power  of  the  coroner  to  commit  is  similar  in  its  nature  to  a  bench- 
warrant  ;  he  derives  his  power  of  conunittal  from  the  verdict  of  the  coroner's  jmy  ;** 
and  in  reply  to  question  1642,  he  stated  that  he  was  of  opinion  that  the  eoscmer 
had  acted  illegally  in  committing  a  person  at  Harefield,  against  whom  a  verdict  rf 
wilful  murder  was  returned,  because  that  person  had  previously  been  before  the 
magistrates.  Now,  I  wish  to  refer  the  Committee  to  the  particular  statute  under 
which  the  coroner  exercises  his  functions,  which  statute  is  the  4th  of  Edward  the 
First ;  the  words  are  these,  "  And  how  many  soever  be  found  culpable  by  inqui- 
sition 
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fdtion  in  any  manner  aforesaid,  they  shall  be  taken  and  delivered  to  the  sheriff,  and    T.  IVaUey,  Esq. 
shall  be  committed  to  gaol."     I  contend,  therefore,  that  by  the  words  of  this  sta-  *••  ^* 

tute,  the  jury  having  found  the  person  who  was  before  me  and  in  my  custody  """"7^  T" 
guilty  of  wilful  murder,  I  had  no  discretion,  but  that  I  was  bound  by  the  words  of  *^  ^  ^^* 
the  statute  to  commit  the  party  to  gaol  for  trial ;  and  it  is  impossible  to  discover 
what  injury  the  course  of  public  justice  could  sustain  by  such  a  procedure ;  because 
the  party  being  committCNi  for  trial  upon  the  charge  of  wilful  murder,  the  grand 
jury  may  afterwards,  when  the  indictment  is  preferred,  ignore  the  bill  for  wilful 
nitn*der,  and  find  a  bill  only  for  manslaughter ;  and  even  after  that,  if  the  party 
be  tried  upon  the  coVoner^s  inquisition  on  the  charge  of  murder,  the  jury  then  on 
the  trial  are  able  to  find  him  guilty  only  of  manslaughter,  if  they  think  fit ; 
therefore  it  does  appear  to  me  that  the  proceeding,  with  reference  to  both 
law  and  practice,  which  I  adopted  was  strictly  correct ;  that  I  had  no  course  to 
pursue,  but  to  commit  the  party  when  the  jury  had  found  a  verdict  of  wilftd 
murder  against  him;  and,  fturther,  I  had  the  experience  of  the  case  which 
occurred  at  Hayes,  where  an  expense  of  53 Z.  15^.  was  incurred  by  the  county, 
in  consequence  of  the  second  inquiry  which  took  place  before  the  magistrates. 
The  jury  on  the  occasion  of  that  inquest,  consisting  of  the  most  respectable 
men  in  the  neighbourhood  of  Hayes,  embracing  a  barrister  of  note,  Mr.  Chad- 
wick  Jones,  having  returned  a  verdict  of  wilftd  murder,  it  did  not  appear  to  me 
that  it  was  necessary  for  the  magistrates  to  institute  a  second  inquiry,  though  I 
most  willingly  admit  that  it  was  strictly  legal  for  them  to  go  into  the  investiga- 
tion. Mr.  Serjeant  Adams  has  spoken  of  the  more  mature  investigation  before 
the  magistrates ;  I  can  only  state,  that  the  inquiry  before  the  coroner  occupied  two 
entire  days,  and  was  as  patiently  conducted  as  any  investigation  that  ever  took 
place  in  any  court. 

1 765.  Mr.  Aglionby.'\  Are  your  observations  intended  to  apply  to  this  particular 
case,  or  do  you  consider  it  in  general  expedient,  that  the  inquiry  before  the  coroner 
should  supersede  and  take  the  place  of  any  inquiry  before  the  magistrates  ? — My 
own  opinion  is,  that  if  the  inquiry  before  the  coroner  be  conducted  as  it  ought  to 
be  conducted,  such  inquiry  before  the  magistrates  is  wholly  unnecessary ;  and,  in 
my  own  practice,  since  I  have  been  coroner,  there  have  been  parties  convicted  of 
murder  where  there  was  no  examination  before  magistrates.  In  the  case  of 
Marchant,  at  Cadogan-place,  who  committed  a  murder  in  the  house  of  one  of  the 
magistrates  of  this  county,  the  lad  was  committed  to  Newgate  by  me ;  he  was 
never  in  the  custody  of  a  magistrate  at  all ;  he  was  tried  for  the  offence ;  he  was 
convicted,  and  he  was  executed.  In  the  case  of  Catherine  MichaH,  who  destroyed 
her  child  by  causing  laudanum  to  be  administered  to  it,  she  was  not  at  all  in  the 
custody  of  the  magistrates ;  the  inquiry  was  wholly  conducted  by  me ;  she  was 
first  of  all  taken  into  custody  by  my  order ;  she  was  remanded,  and  brought  before 
the  inquest,  an  adjourned  inquest ;  and  she  was  afterwards  committed  for  trial, 
found  guilty,  and  sentenced  to  death. 

1 766.  Your  position  comes  to  this»  that  if  the  coroner  commits  a  man,  either 
for  murder  or  manslaughter,  you  conmder  that  there  is  no  necessity  for  the 
magistrates  to  inquire  ? — Certainly. 

1 767.  Supposing  there  was  evidence  Iwrought  before  you  which  justified  you  in 
c<Hnmitting  a  man  for  manslaughter,  and  at  a  subsequent  period  further  e^ence 
came  out,  and  the  magistrates  investigated  that  evidence,  and  thought  him  guilty 
of  murder,  in  that  event  they  would  have  a  right  to  commit  him  for  the  murder; 
and  referring  to  the  argument  you  have  used  as  to  the  little  injury  done  to  a  man 
by  committing  him  for  murder,  as  he  might  on  his  trial  be  found  guilty  of  man- 
slaughter, what  injury  could  accrue  to  justice  from  allowing  that  man  to  be  com- 
mitted for  murder  by  the  magistrates  on  subsequent  inquiry  ? — It  is  not  difficult 
to  state  what  injury  might  arise  from  it,  further  than  the  expense  that  would 
accrue  to  the  county.  In  the  case  at  Hayes,  although  the  coroner  s  jury  returned 
a  verdict  of  wilfiil  murder,  the  magistrates  committed  for  manslaughter ;  and  in 
that  case,  so  far  as  they  could,  they  damaged  the  deliberate  finding  of  the  jury 
on  the  inquest,  and  their  decision  had  a  tendency  to  nullify  and  set  aside  the 
soundness  of  the  decision  of  the  jury.  If  a  party  before  the  coroner  be  found 
guilty  of  manslaughter,  and  be  committed  for  manslaughter,  if  evidence  should 
arise  afterwards  which  should  be  brought  before  the  court,  showing  more  clearly 
what  was  actually  the  nature  of  the  crime  which  had  been  committed,  there  is 
nothing  to  prevent  a  party  from  being  indicted  for  murder  after  he  has  been 
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T.  Wakieyy  Esq.  committed  by  the  coroner  for  manslaughter,  without  any  additional  inquiry  before 
M.  p.  the  magistrates ;  no  additional  inquiry  before    the  magistrates  is  necessary  to 

"""""""^       cause  him  to  be  tried  for  that  crime. 

23  July  1&40.  1768.  Still  adverting  to  the  general  principle  which  you  seem  to  maintain,  is 

it  likely  to  defeat  the  ends  of  justice,  that  there  should  be  a  subsequent  tribunal, 
that  of  the  magistrates,  to  commit  even  after  the  coroner's  verdict  has  been  given  ? 
— The  oflSce  of  coroner  was  in  existence  many  hundred  years  before  justices  of  the 
peace  were  appointed ;  and  it  does  not  appear,  from  the  records  that  I  have  been 
able  to  examine,  that  there  was  any  farther  power  required  than  the  power 
which  the  coroner  could  exercise  in  such  cases ;  he  could  apprehend  persons, 
he  could  bring  them  before  the  inquest,  and  on  the  finding  of  the  jury  he  could 
commit  them,  either  for  murder  or  manslaughter,  to  take  their  trial  under  those 
circumstances ;  I  do  not  see  the  utility  of  the  subsequent  examination  before  the 
magistrates. 

1 769.  Chairman,']  You  have  stated  that  in  the  case  of  the  inquest  at  Hayes, 
your  conduct  was  severely  censured,  and  the  constable  reprimanded ;  what  was 
the  ground  of  that  censure  ? — ^The  ground  of  the  censure  was,  that  the  coroner 
had  committed  a  person  whom  the  magistrates  had  first  seen,  and  had  not  given 
them  an  opportunity  of  having  the  prisoner  before  them  a  second  time. 

1770.  Was  the  prisoner  in  the  custody  of  the  magistrates  at  the  time  ? — To 
the  best  of  my  recollection,  the  prisoner  had  undergone  no  examination  before 
the  magistrates,  but  he  had  been  in  the  custody  of  their  officer,  the  high- 
constable  of  Uxbridge,  who,  as  a  peace-officer,  might  be  called  into  action  for  the 
preservation  of  the  peace,  by  either  the  coroner  or  the  magistrates.  It  did  not 
appear  to  me  that  the  magistrates  individually  could  receive  any  benefit  by  having 
the  party  in  custody,  and  consequently  it  did  not  seem  that  they  could  sustain 
any  loss  by  my  acting  on  the  4th  of  Edward  the  First,  and  committing  him  to 
prison  so  soon  as  the  jury  had  found  him  guilty ;  and  it  did  appear  to  me,  that  if 
I  had  not  committed  him,  I  should  have  been  acting  decidedly  contrary  to  law ; 
in  fact,  that  if  I  had  not,  I  should  not  have  falfiUed  the  obligations  the  law  had 
imposed  upon  me. 

1771.  Allowing  you  were  folly  justified  by  the  law  in  committing  a  person  to 
prison  on  the  verdict  of  the  jury,  and  that  in  that  case  the  magistrates  had  no  power 
whatever  to  interfere  with  your  warrant,  do  you  think  that  the  coroner  had  power 
to  interfere  with  the  warrant  of  the  magistrates,  and  to  take  by  his  warrant  that 
prisoner  out  of  the  hands  of  the  magistrates  ? — ^That  is  a  question  which  I  cannot 
very  positively  answer.  In  the  case  at  Hayes,  so  soon  as  the  verdict  was  returned, 
as  I  was  so  new  in  my  office,  I  directed  the  clerk  to  act  for  me  in  making  out  the 
warrant,  precisely  as  he  had  done  for  Mr.  Stirling  during  15  preceding  years ;  he 
said  he  would  do  so.  On  procuring  the  warrant  and  filling  it  up,  I  found  it  was 
a  warrant  for  the  apprehension  and  not  for  the  committal  of  the  accused  person ; 
I  said,  **  It  appears  to  me  that  this  is  wrong ;"  his  answer  was,  that  it  had  been 
the  invariable  practice  to  issue  warrants  of  that  kind,  apd  that  there  never  had 
l)een  a  difficulty  respecting  it,  and  that  as  soon  as  the  magistrates  saw  upon  the 
face  of  the  warrant  that  the  party  had  been  found  guilty  of  wilfol  murder,  they 
would  at  once  commit  him  to  take  his  trial. 

1772.  The  point  to  which  that  question  referred,  seems  to  be  just  that  on 
which  you  are  at  issue  with  Mr.  Serjeant  Adams,  he  holding  that  you  could  not 
interfere  with  the  warrant  of  the  magistrates,  and  you  expressing  a  doubt  upon 
that  point.  If  then  the  magistrates  did  not  go  beyond  the  administering  a  rebuke 
to  the  constable,  what  possible  groimd  of  complaint  had  you  against  the  magistrates, 
unless  you  felt  assured  that  they  had  expressed  themselves  in  terms  disparaging  to 
your  office  ? — I  fear  that  your  lordship  is  not  drawing  the  necessary  distinction 
between  the  two  cases ;  the  one  case  occurred  at  Hayes,  the  other  at  Harefield ;  in 
both  cases  a  verdict  of  wilfol  murder  was  returned ;  in  the  one  case,  the  person 
was  in  my  custody,  in  the  other,  he  was  not. 

1773.  Mr.  Serjeant  Adams's  examination  referred  to  a  case  in  which  the  pri- 
soner was  in  the  custody  of  the  magistrates ;  admitting,  as  you  do,  that  the  magis- 
trates acted  in  that  case  in  conformity  with  the  law,  and  supposing  there  was  nothing 
in  the  censure  of  the  magistrates  that  reflected  any  disparagement  whatever  on 
your  office,  is  there  any  imputation  on  the  conduct  of  the  magistrates  ? — I  con- 
sider that  the  censure  of  the  magistrates  on  the  conduct  of  the  coroner,  and  the 
rebuke  to  the  constables,  were  not  called  for ;  a  verdict  had  been  returned  against 
the  party,  his  person  had  been  secured,  and  he  was  about  to  be  tried. 

1774.  What 
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1774.  What  evidence  have  you  of  the  censure,  beyond  the  report  in  the  news-  T,  Wakley,  Esq. 
paper  ? — No  further  than  the  report  in  the  newspaper,  and  the  report  of  the  **•  ^* 
constable.  ~     ~ 

1775.  Are  you  not  aware  that  Mr.  Serjeant  Adams  proved  most  distinctly,  23  July  1840. 
that,  in  another  case,  the  newspaper  report  was  perfectly  erroneous,  and  that  the 
interpretation  put  upon  his  expressions  was  unfounded ;  and  do  you  think  that  ou 

the  information  you  possessed  with  regard  to  the  censure,  from  the  paragraph  in 
the  "  Morning  Herald,**  you  were  entitled  to  consider  that  the  magistrates  had 
administered  a  censure  to  you  in  a  manner  disparaging  to  your  office  ? — I  had  the 
statement  from  the  constable,  as  well  as  the  report  in  the  newspaper. 

1776.  Can  you  state  the  terms  of  the  censure? — I  have  been  told  that  they 
expressed  very  great  anger,  and  insisted  on  the  constable  producing  the  prisoner, 
calling  for  him  again  and  again  in  court,  and  alleging  that  it  had  been  most  im- 
proper  for  him  to  be  committed. 

1777.  The  magistrates  appear  to  have  done  nothing  more,  so  far  as  appears 
from  your  evidence,  than  vindicate  their  own  authority  from  the  interposition  of 
an  authority  which  they  appear  to  have  legally  denied  ? — ^The  coroner  who  acted 
on  that  occasion  now  refers  the  Conmiittee  to  the  express  terms  of  the  statute, 
wherein  he  is  directed,  on  a  party  before  him  being  found  guilty  of  the  offence 
named,  jto  conmiit  that  party  to  gaol  for  trial. 

1778.  Does  the  statute  suppose  the  case  of  a  prisoner  being  already  in  the 
custody  of  other  parties? — No;  at  the  time  that  that  statute  was  passed,  the 
office  of  justice  of  the  peace  had  no  existence. 

1779.  Then  is  it  not  clear  that  that  statute  is  inapplicable  to  the  particular 
case  in  question  ? — I  think  that  it  is  strictly  applicable. 

1780.  Does  not  that  statute  suppose  the  party  to  be  not  in  custody;  and  do 
you  think  that  by  any  interpretation  of  that  statute  you  could  at  once  prejudge 
and  decide  upon  the  question  at  issue  between  yourself  and  the  magistrates,  when 
the  magistrates  appear,  from  other  evidence  and  from  you  own  admission,  to  have 
acted  legally  ? — ^I  do  not  consider  that  I  was  required  at  all  to  take  into  account 
any  thing  that  the  magistrates  .had  done;  the  party  was  brought  before  me  by 
the  constable  of  the  parish ;  he  was  present  during  the  inquest ;  he  was  in  the 
custody  of  the  peace-officer  of  the  Crown ;  the  jury  had  found  him  guilty  of 
wilful  murder ;  I  had  only  to  comply  with  the  express  words  of  the  statute,  and 
commit  him  at  once  to  gaol  for  trial. 

1781.  When  the  question  was  just  now  put,  whether  you  had  a  right  to  com- 
mit the  prisoner,  he  being  at  the  time  in  the  custody  of  the  magistrates,  you  ex- 
pressed  a  doubt  upon  that  point ;  you  now  conceive  you  were  authorized  by  the 
statute  to  take  the  course  which  the  magistrates  on  that  occasion  objected  to  ? — 
My  former  answer  referred  to  the  case  which  occurred  at  Hayes,  where  the  party 
was  not  brought  before  me  at  all,  but  was  all  the  while  in  the  custody  of  the 
magistrates  at  Uxbridge ;  I  did  not  see  the  prisoner ;  when  he  was  found  guilty 
he  was  absent. 

1782.  The  questions  put  have  all  referred  to  that  particular  case? — I  could  not 
conunit  that  party  for  trial  from  my  court,  because  he  was  not  in  my  court ;  I 
might  have  made  out  a  warrant  for  his  conmiittal,  and  addressed  it  to  the  magis- 
trates, but  I  could  not  commit  him,  for  I  had  not  got  him. 

1783.  Mr.  WiUiamsJ\  An  opinion  has  been  expressed  in  evidence  given  before 
this  Conunittee,  that  the  coroner  has  no  power  of  committing,  excepting  after  the 
verdict  against  the  party  accused  has  been  given  by  the  coroner's  jury;  is  that 
opinion  correct  ? — I  must  first  ascertain  what  is  meant  by  the  word  committal ; 
the  coroner  has  the  power  of  taking  a  person  into  custody,  and  keeping  a  person 
in  custody  until  the  verdict  of  the  jury  is  returned,  and  then  to  commit  for  trial ; 
but  in  no  case  where  he  holds  an  inquest  on  a  dead  body  can  he,  or  does  he,  ever 
think  of  conunitting  for  trial  unless  he  has  the  verdict  of  the  jury  to  sanction 
such  a  proceeding. 

1784.  He  might,  you  say,  have  detained  the  party  accused  ? — He  might  have 
taken  the  party  into  custody,  and  remanded  him  for  the  purposes  of  the  inquest, 
which  may  be  compared  with  a  committal  for  re-examination  or  reproduction  at  the 
inquest.  I  observe  in  one  of  the  answers  of  Mr.  Serjeant  Adams,  in  reply  to 
question  1632,  wherein  he  was  asked,  "  How  far  do  you  think  it  is  necessary  that 
the  party  suspected  to  have  been  the  cause  of  death  should  be  present  at  the 
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T.  WakUy,  Esq.     coroner's  inquest?"  that  he  said,  "Assuming  the  coroner's  inquest  to  be  an  inquest 
M.  p.  for  inquiring  as  to  the  person  who  has  caused  the  death  and  is  supposed  to  be  impli- 

cated,  the  party  ought  to  be  present ;  assuming  it  to  be  only  an  inquiry  why  the 

23  July  1840.      cause  of  death  should  be  inquired  into,  he  should  not ;  it  is  similar  to  an  inquiry 
before  the  grand  jury,  where  the  party  never  is  present."     It  appears  to  me^ 
that   if  the  coroner  is  merely  to  ascertain  how  the  death  has  occurred,  and  to 
institute  no  inquiry  as  to  the  person  who  inflicted  the  wound,  he  might  as  well  not 
«  sit  at  all ;  but  the  provisions  of  the  statute  of  Edward  are  express  and  distinct 

upon  this  point ;  it  states  that  after  the  jury  are  assembled,  "  the  coroner,  upon 
the  oath  of  them,  shall  inquire  in  this  manner ;  that  is  to  wit,  if  they  know  where 
the  person  was  slain,  whether  it  were  in  any  field,  house,  bed,  tavern,  or  company, 
and  who  were  there;  likewise  it  is  to  be  inquired  who  were  culpable,  and 
how  far  either  of  the  act  or  of  the  force,  and  who  were  present,  either  men  or 
women,  of  what  age  soever  they  be ;  and  so  many  as  be  found  culpable  by  the 
inquest  in  any  of  the  manners  aforesaid,  they  shall  be  taken  and  delivered  to  the 
sheriff,  and  shall  bo  committed  to  gaol."  There  cannot,  therefore,  if  any  one 
refers  to  this  statute,  which  is  still  in  existence,  and  regulates  the  coroner's  office, 
be  two  opinions  upon  the  subject. 

1785.  Mr.  Aglionby.']  Is  it  not  the  practice  in  Middlesex  and  other  counties, 
in  cases  where  the  coroner's  jury  has  found  a  verdict  of  guilty  in  the  absence  of 
the  party  accused,  and  on  which  inquisition  the  coroner  has  made  out  his  warrant  of 
conmiittal,  that  the  magistrates  also  take  an  examination  of  the  party  accused  in  his 
presence,  and  commit  him  for  trial  on  their  warrant? — I  understand  from  Mr.  Bell, 
who  acts  as  clerk  to  me,  and  was  clerk  for  so  many  years  to  Mr.  Stirling,  that  a 
difference  of  practice  in  thb  county  has  existed  on  that  subject;  that  in  some  cases 
the  magistrates  on  receiving  the  warrant  of  the  coroner  committed  the  party  as 
soon  as  he  was  identified  before  them,  without  instituting  another  inquiry;  but  that 
other  magistrates  in  other  cases  examined  witnesses  and  went  into  a  re-investiga- 
tion, considering  that  they  were  called  upon  to  do  so,  and  to  act  not  upon  the 
coroner's  warrant  but  upon  their  own  examination. 

1 786.  As  you  have  expressed  some  opinions  on  the  law  respecting  the  proceedings 
of  the  coroner  in  such  cases,  which  of  those  practices  do  you  deem  the  correct 
one  ? — My  own  opinion  is,  that  it  is  the  proper  practice  for  the  magistrates  to 
commit  on  the  warrant  of  the  coroner,  without  instituting  an  additional  inquiry, 
unless  it  be  in  a  case  where  a  verdict  of  manslaughter  has  been  returned,  and 
that  additional  evidence  may  be  forthcoming  to  the  magistrates,  to  show  that 
the  accused  party  has  been  guilty  of  the  crime  of  murder. 

1787.  Would  not  this  anomaly  be  productive  of  great  disadvantage  to  the  pri- 
soner, that  as  in  all  cases  of  felony  the  prisoner  must  hear  the  examinations  of  the 
witnesses  in  his  presence,  in  the  case  contemplated  of  previous  inquiry  by  the 
coroner,  the  prisoner  would  be  deprived  of  that  advantage  altogether  ? — No ;  my 
practice  invariably  is,  as  soon  as  I  find  an  accusation  to  arise  against  any  person,  to 
desist  in  my  inquiry  until  I  have  had  the  accused  party  before  me,  if  he  is  to  be 
found,  or  there  is  a  reasonable  expectation  of  finding  him  in  the  course  of  a  few 
days ;  and  in  no  instance  have  I  of  late  proceeded  to  terminate  my  inquiry  without 
giving  him  the  fullest  opportunity  of  hearing  every  thing  which  is  alleged  against 
him  in  the  case,  and  affording  him  the  amplest  opportimity  of  answering  the 
charge. 

1788.  Is  not  that  practice  rather  at  variance  with  the  clause  you  have  read,  as 
proving  a  certain  position  from  the  statute  of  Edward  the  First ;  nothing  is 
said  in  that  clause  as  to  requiring  the  party  to  be  present  ?— No,  nothing  is  said 
there  of  requiring  the  party  to  be  present,  ftirther  than  relates  to  the  direction 
that  the  coroner  shall  take  him  into  custody,  and  shall  commit  him  to  gaol  if  he 
bo  found  guilty. 

1789.  Is  not  that  after  the  inquiry,  and  not  before  the  inquiry? — My  opinion 
is,  that  it  refers  to  the  previous  period  as  well  as  the  ulterior  period ;  for  if  the 
coroner  had  not  the  power  of  taking  the  suspected  person  into  custody,  his  pro- 
ceedings would  be  merely  an  advertisement  to  the  culprit,  and  an  announcement 
that  he  was  likely  to  be  accused ;  and,  if  the  accused  was  speedy  in  his  movements, 
he  might  escape  the  ends  of  justice. 

1 790.  Are  you  to  be  understood,  that  on  a  primd  facie  case  made  out  against 
an  individual  not  in  custody,  you  adjourn  the  meeting,  suspend  the  inquiry,  and  in 
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the  mean  time  grant  a  warrant  to  apprehend  the  party,  and  bring  him  before  you  ?  T.  WaMty,  Esq* 

-  'Yes ;  if  there  be  a  suflScient  ground  to  justify  it  in  the  proceedings,  I  never  m.  p. 

hesitate  to  adopt  that  course.  """■^"■"" 

1791.  And  your  inquisition  is  not  completed  and  signed  until  the  party  has  3    "y 
been  brought  before  you,  and  the  evidence  given  in  his  presence  ? — That  is  pre- 
cisely the  course  I  pursue. 

1792.  In  one  of  the  cases  you  have  referred  to,  the  practice  of  the  magis- 
trates has  been  to  examine  into  the  case  and  take  fresh  evidence,  and  in  the 
other,  to  act  on  the  verdict  of  the  coroner^s  jury ;  in  either  of  those  cases  is  an 
indictment  preferred  before  the  grand  jury  inaddition  to  the  inquisition  returned 
by  the  coroner  ? — In  all  the  cases. 

1793.  Before  whom  would  the  depositions  be  laid  ? — Before  the  court  where 
the  prisoner  was  to  be  tried. 

1794.  You  are  aware  that  on  the  back  of  the  indictment  there  is  a  list  of  the 
witnesses  on  whose  evidence  the  charge  is  to  be  substantiated ;  by  whom  would 
the  witnesses  be  selected  ? — The  selection  is  made  by  the  clerk  of  the  court,  in 
communication  with  the  person  who  is  bound  over  to  prosecute. 

1795.  Can  you  inform  the  Committee  whether  the  indictment  in  the  case 
referred  to  is  a  mere  copy  of  the  inquisition  returned  by  the  coroner,  or  a  separate 
legal  document  ? — A  separate  legal  document,  drawn  up  by  the  clerk  of  the  court, 
or  an  oflScer  appointed  for  that  purpose. 

1796.  On  which  is  the  prisoner  arraigned  in  the  first  instance  ? — Invariably  on 
the  indictment. 

1 797.  Colonel  T.  Wood.l  You  mean  that  the  clerk  of  arraigns  collects  the  depo- 
sitions taken  at  the  coroner's  inquest  ? — No ;  the  depositions  are  sent  to  the  court 
from  the  coroner,  and  then  the  clerk  prepares  his  indictment  in  conformity  with 
those  depositions. 

1798.  Lord  EUof]  Precisely  as  if  those  depositions  had  been  made  before  the 
magistrates  ? — Exactly. 

1799.  Mr.  Gaily  Knight J\  You  do  not  mean  to  say,  that  as  the  law  now  stands, 
the  magistrates,  if  they  think  it  necessary,  have  not  a  right  to  go  into  the  case 
again  after  it  has  been  before  the  coroner  ? — I  do  not  question  their  right  in  the 
least. 

1 800.  But  you  do  not  see  the  necessity  for  it  ? — Just  so. 

1801.  Colonel  T.  Wood.]  Do  you  conceive  it  to  be  legal  that  the  clerk  of  arraigns 
shall  extract  from  the  coroner's  proceedings  certain  depositions,  and  shall  lay  them 
before  the  grand  jury  and  prefer  an  indictment  upon  them  ? — No ;  he  does  not 
extract  the  depositions  or  any  portion  of  them,  but  having  read  the  depositions,  he 
frames  the  indictment  in  conformity  with  the  facts  which  he  considers  to  be  proved 
in  the  depositions,  and  then  on  the  back  of  the  indictment  he  endorses  the  names 
of  the  witnesses  who  are  supposed  to  be  capable  of  proving  the  case. 

1 802.  To  render  the  verdict  of  the  grand  jury  valid,  the  depositions  themselves 
must  be  laid  before  the  grand  jiuy  ? — They  are  at  perfect  liberty  to  call  for  tliem, 
and  I  believe  they  have  them  frequently. 

1803.  Lord -E/io/.]  Are  they  submitted  to  the  judge  ? — ^Yes. 

1 804.  Colonel  T.  fVood,']  How  is  it  consistent  with  the  practice,  that  when  a 
party  is  tried  upon  a  verdict  of  a  coroner's  jury,  no  indictment  is  preferred  before  the 
grand  jury,  but  he  is  tried  on  the  inquisition  ? — Although  the  jury  have  returned  a 
verdict  against  the  party  in  the  coroner's  court,  a  distinct  indictment  is  preferred 
against  the  prisoner  in  all  cases. 

1805.  Cannot  the  party  be  tried  upon  a  coroner's  inquisition  without  an  indict- 
ment being  preferred  before  the  grand  jiuy  ? — Yes ;  if  the  grand  jury  should  ignore 
the  bill  of  indictment,  then  the  party  is  tried  on  the  coroner^s  inquisition. 

1 806.  Do  you  consider  it  legal,  in  the  first  place,  to  prefer  an  indictment  on  the 
depositions  taken  before  the  coroner's  jury,  and  in  the  event  of  the  grand  jury 
ignoring  the  bill,  then  that  it  is  legal  to  try  the  party  on  the  coroner's  inquisition  ? 
—That  is  the  practice. 

1807.  Do  you  conceive  that  to  be  legal? — ^That  is  the  lawftil  practice. 

1 808.  And  the  general  practice  throughout  the  country  ? — Yes ;  I  do  not  think 
there  is  a  variation  from  it  any  where. 
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T.  Wakley,  Esq.         1 809.  Can  you  name  any  particular  cases  in  this  county  in  which  no  exami- 

M.p.  nation  has  taken  place  before  the  magistrates,  but  the  party  having  been  com- 

■       mitted  on  the  coroner's   warrant,  a  bill  of  indictment  has  been  preferred  on 

23  July  1840.  dei)ositions  taken  before  the  coroner,  and  that  bill  found  by  the  grand  jury  ? — No 
such  case  has  come  before  me ;  but  this  case  occurred  the  other  day :  a  woman  was 
charged  before  me  with  having  caused  the  death  of  her  child,  by  starving  it;  the  jury 
found  her  guilty  of  manslaughter ;  and  she  was  conmiitted  by  me  on  the  charge 
of  manslaughter;  but  theparochisd  authorities  afterwards  preferred  a  bill  against 
her  for  murder;  that  bill,  however,  was  ignored,  and  she  was  foimd  guilty  of  man- 
slaughter. 
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APPENDIX. 


A  TABULAR  ANALYSIS  of  the  Rwdrns  from  the  M?enl  Couktiw,  &c  of  &e  Allowancxs  made  to  Cokstablss,  JuaiEs,  Witnesses,  &c., 

according  to  the  Schedules  established  under  the  Act  of  1  Vict.,  c  68« 


COUNTIES,  &c. 


ENGLAND: 

Bedfordshire 
Berks   - 

Bucks  -        -        - 

Cambridge     - 

Chester 
Cornwall 
Parishes  in  Country 

Cumberland  - 
Derby  -         -        - 


Dorset - 
Durham 


Essex    -        -        - 
Gloucester 

HanU  -        -        • 

Hereford 

Hertford 

St.  Alban's  Liberty 
Huntingdon    - 
Kent    -         .        - 


CONSTABLES. 


Constable 
attending 


Coroner 

vnth 

Notice  of 

Death. 


f.  d. 
2  6 
-    6 


2  6 

-^  6 

-  6 

2  6 

2  6 


3    - 


Afikage, 

in 

Addition 

for  each 

Mile. 


f.    d. 
-    6 


*  6 

-  6 

-  3 

-  6 

-  3 

-  6 

-  4 

-  6 


-  4 
to  prison 

-  10 


Constable 


ing  Jury 

ani 
Witnenes. 


6  - 
6    - 

{t:{ 

2  6 
2  « 
6    - 

2    6 


{11} 

3    6 


}■ 


Mileage, 
(addi- 
tional) onl 
and 
hone. 


s,   d. 


-    6 


extra  for 
3  hours 

ditto 

-    6 


JURIE& 


Alloirance 
to  each 

Juryman 
aingly. 


*.  d. 
1  - 
1     - 


}■ 


-{ 


6     - 

6     - 

and  for 

dead  body 

6     - 


1     - 

-i 

-       8 


-•1 


rno  scbedolc.    All  payments  made  at  the  discretion  of  the 
I    coroner    ---        ....... 

2    6 
2    6 


6    - 

1  - 

2  6 


Lancaster        .         -        - 
Leicester         -         -         - 

Lincoln  .         -         - 

Kesteven    "        '        < 
Lindsey      -        -        - 

Middlesex      - 

No  payment  in  this  County 
to  Police  CorutabUSt  or  Paro- 
chial Constables  or  Officer* 
receiving  regular  salaries  or 
wages,  or  to  <my  ConstabUf 
when  there  is  a  salaried  Con- 
stable  or  Officer  in  the  Parish. 

City  of  Westminster     - 

Monmouth     -        -        - 


Norfolk 

Northampton- 
Northumberland 
Nottingham  - 

549- 


2    6 
2    6 

2    6 

1  6 

2  6^ 
1     - 


{ 


1     - 


-  4 

-  4 


6     - 


-  6 

-  6 
above 

10  miles 

-  9 

-  6 

-  9 

-  6 

-  9 

r-     - 

Xadjt 


lad| 


6     - 
6     6 


I 


adjt 


2    6 


6     6' 
3     e_ 


6     6 
3    6 


rno  schedule.  All  the*] 
I  payments    made  at  ' 
I  the  discretion  of  the  , 
[.coroner  . 
1      ..      I     -     6" 


-    4 


-    4 


j{ 


6     - 

each 
3    ^J 


Use  of 
of  Room 

for 

Inquest, 

not 


t.    d. 


} 


2     6 

6     - 

add*  day 

2     9 

5  - 

6  - 


6     - 

addi  day 

6     - 


10  '- 

addiday 

5     - 


Use  of 
Room 

for 

Body, 

not 

exceeding 


f.    d. 


} 


6     - 


} 


'in  town 
out 


rm  towi 
I  1     - 


.2    - 
I     - 

I     - 


1     - 


{H} 

6     - 

3  - 
6  - 
6    - 

3    6 

6    - 


7    - 


6     - 


12 


2     6 


6     - 


Aflowanee 

to 

each. 


profess^ 


yeoman  or 
fonner 


-{ 


WITNESSES. 


£,  s,d. 


Addition 

for 
IVCleage. 


f.    d. 


Finding 
a  Body, 

and 
Notice. 


<.     d. 


Washing 
Body. 


«.     d. 


allowed  according  to  time  and  circimi« 

Dae 

3 


<  eKceed? 
to  mil 


-26 

-  10  6 

-  -  6 


-  3    - 
11- 


-26 


}- 


1  6 
3  - 


-26 

-26 

-  1  - 

-  1  - 

-26 
-26 

-  1  - 

-  2  - 

-  1  - 

-  2  - 

-  1  - 

-  2  - 


-{ 


/: 


-   2  6 
6  - 
^  abovela- 
L  bourer 

1  6 


6 


profess'. 


*     3 


-    6 
1     - 


fS     6 

\5     - 


-    6 


}: 


per  hour 
-     3 

ntexrdh. 
^    6 


l  - 


2     - 


T  3 


-  I     4     - 
(continued.) 
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Returns  from  the  sereral  Coimtlef,  &c  of  the' Allowance!  made  to  Constftbles,  JoriettWitneHM,  Uc—eonimMed. 


COUNTIES,  &c 


Constable 
attending 
Coroner 

with 

Notice  of 

Death. 


CONSTABLES. 


Mileage, 

in 

addition 

for  each 

Mile. 


Constable 
summon- 
ing Jury 

Witnesses 


Mileage 

(addi. 

tional)out 

and 

home 


Allowanoe 
to  each 

Juryman 
singly. 


JURIE& 


Use  of 
Room 

for 
Inquest. 


Use  of 
Room 

for 
Body. 


Allowanoe 
to 
each.      Mileage. 


WITNESSES. 


AddiUon     Finding 
Notice. 


Body. 


£  NG  LAND— COII<l»lt€(f . 

Oxford - 


s.    d. 


Rutland 

Salop    -        .        . 

Stafford 

Suffolk : 

Beccles 

Woodbridge 

Ipswich 

3ury- 

Surrey  -  ,  - 
Sussex  ... 
Warwick 

Westmorland 
Wilts     • 
Worcester 
York: 

East  Riding 

North  Riding 

West  Riding 

Ripon  Liberty     - 


WALES: 


Brecon  - 


Cardigan 


Carmarthen   - 


Camxirvon 
Denbigh 
Flint     . 
Glamorgan 


Merioneth 


Montgomery  - 


Pembroke 
Radnor- 


2  - 

2  6 

1  - 

2  6 
1  - 


2     - 
2     6 

2     6 


J  - 
1  - 
1     - 


2    6 
1     - 


2     6 


2     6 


2    6 


-  3 

-  3 

-  6 


3 
3 

4 

4 
3 

4 

6 
6 
6 


s.  d. 

6  - 

2  6 

6  6 


I.    d. 


s.    d. 

-     8 


{ 


{11} 
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ANALYSIS  OF  INDEX. 


Alphabetical  and  Classified  List  of  the  principal  Headings  referred  to  in 
the  following  Index,  with  the  Page  of  the  Index  at  which  they  will  be 
respectively  found. 
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N.  Bn-^la  tbe  following  Index,  the  Figures  following;  the  Names  refer  to  the  number  of  the  Question 
of  the  Evidence;  Ev.  p.  to  the  page  of  the  Evidence ;  and  Jpp,  p.  to  the  page  of  the  Appendix. 


A. 

ACCOVSTS.   No  diflSculty  in  passing  coroners'  accounts  previous  to  Mr.  Wakley's 

election,  Baker  174-176 Delays  have  arisen  in  passing  the  accounts  in  consequence 

of  some  inquests  having   been  held  by  deputy,  ib.  178-188 Witness  v^ras   called 

upon,  22d  October  1839,  ^^  explain  the  necessity  of  having  held  certain  inquests  ;  none 

were  erased  from  his  accounts,  ib.  252-264 I'he  fir&t  case  in  which  a  deduction 

was  made  was  in  Mr.  Wakley's  account  for  the  inquest  held  on  Coleman,  Wright  416- 

423 The  case  has  been  reconsidered  and  the  charge  allowed ;  items  of  the  charge, 

ib.    424-426 The    original   objection   to    Mr.    Wakley's   account   in    the  case    of 

Coleman  was  taken  in  the  committee,  when  three  were  present ;  the  charge  was  dis- 
allowed by  nine,  and  allowed  by  fifteen ;  the  case  was  twice  also  before  the  general 

court,  ib.  427-462 ^There  were  thirty  cases  of  Mr.  Wakley's  and  eighteen  of  Mr. 

Baker's  objected  to  as  unnecessary,  ib.  463,  464  • There  has  been  no  other  instance 

similar  to  this,  ib.  465-469 Mode  of  keeping  and   checking  coroners'   accounts, 

Edmondes  618 Instances  where  deductions  have  been  made  from  coroners'   accounts 

since  1820,  ib.  635-665. 

Difference  of  amount  in  the  particular  items  of  expenses  between  Mr.  Baker  and 

Mr.  Wakley,  Wright  687 The  same  rule  has  been  observed  latterly  in  making  the 

charges  in  the   accounts,  as  in   Mr.  Stirling's  time,  ib.  516,  517;    Bell  700 No 

obstacle  during  Mr.  Stirling's  time  in  passing  or  paying  accounts,  ib.  701  ;  Laurie 
1022-1025;     Adams  1170 No  deductions   were   ever  made  from   an  account  of 

'    Mr.  Stirling's,   Bell  705 Absolutely  necessary   that  the  coroners'  accounts  should 

be  vouched  quarterly,  Adams  1203 Remedy  of  the  coroner  when  the  costs  of  in- 
quests are  disallowed  by  the  magistrates,  ib.  1261 The  coroners'  accounts  should  be 

audited  by  the  clerk  of  the  peace,  instead  of  by  the  magistrates,  Wakley  1493-1496 

Annoyanc>e  occasioned    to    coroners  from   the   examination  of  their  accounts  by 

the  magistrates.  Baker  1580-1584 Right  of  magistrates  to  enforce  the  attendance  of 

the  coroner  and  examine  him  on  oath  as  to  his  accounts  delivered,  Adams  1645-1652 
Objection  to  submitting  the  coroners'  accounts  to  the  clerk  of  the  peace  for  exami- 
nation, ib.  1664-1667. 

See  also  Clerk  of  the  Peace.    Disbursements.    Fees.    Finance  Committee.     Magistrates. 
Stirling,  Mr.     Unwin,  Mr. 

Actions  at  Law.    See  Costs. 

Acts  of  Parliament.  The  object  of  the  1st  Vict.  c.  68,  vr^s  for  the  purpose  of  providing 
payments  out  of  the  county  rate,  which  had  been  discontinued  in  consequence  of  such 
payments  having  been  previously  illegal,  Baker  1612. 

Adams,  Mr.  Serjeant.  (Analysis  of  his  Evidence.)   Chairman  of  the  Middlesex  magistrates, 

1164;  and  a  visiting  justice,  ex  o/^cio,  of  all  prisons,  1169 No  difficulty  arose  in 

passing  the  accounts  of  the  coroner  during  Mr.  Stirling's  coronership,  1170 Cir- 
cumstances attendant  upon  the  election  of  a  third  coroner  for  the  county  of  Middlesex; 
part  taken  by  Mr.  Pownall  in  the  transaction;  refusal  of  the  Lord  Chancellor  to  accede 
to  the  proposal,  1172 Increase  of  inquests  in  the  county  led  the  magistrates  to  think 

,  that  a  third  coroner  was  necessary,  1 1 76, 1 1 77 Complaint  preferred  against  Mr.  Wak- 
ley by  Mr.   Williams  for  holding  an  inquest  unnecessarily,  particulars  of  the   case, 

1183-1197 Conduct  of  Mr.  Wakley  when  he  was  informed  that  a  funeral  was  in 

progress  in  the  churchyard,  1194 rower  of  magistrates  to  determine   whether  an 

inquest  is  **  duly"  held  or  not,  1 197 Doubts  as  to  the  construction  of  the  word  **  duly," 

1197-1204 Law   to  which  the  coroner  is  amenable  in  cases  of  misconduct,  1201. 

Absolutely  necessary  that  the  coroners'  accounts  should  be  vouched  quarterly,  1203 

,  • Necessity  for  some  degree  of  control  being  exercised  over  the  coroner  by  the  magis- 
trates, 1205 The  payment  of  the  coroner  comes  out  of  the  county  funds,  over  which 

the  magistrates  alone  have  control^  1206 Power  of  the  Lord  Chancellor  to  remove  the 

coroner  for  misconduct,  1208-1212 Blectioa  of  coroner,  1213 Election  of  sheriffs 

of  London  and  Middlesex,  1214 Election  of  recorder  of  London  and  common  seijeant, 

1219,  1220 Judicial  authority  of  a  sheriff;  exercise  of  it  by  deputy;  1221-1224 

Degree  of  estimation  coroqers  w^re  held  in  in  ancient  times,   1224— Degeneration  of  the 
549.  U  office 
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office  of  coroner  consequent  on  parts  of  the  office  being  lost  from  desuetade,  1225.  ^^^S 
In  disputed  inquests^  magistrates  should  not  have  the  power  of  examining  witnesses 
upon  oath ;  those  wno  make  complaint  against  the  coroner  should  do  so  by  mdictment 
to  the  Queen's  Bench^  1231. 

How  inquiries  into  the  necessity  or  not  of  holding  an  inquest  are  conducted  by  the 

Middlesex  madstrates^  1235, 1936 Case  of  Ck>leman,  1236 OccasioD  of  the  fees 

and  costs  of  ihat  inqtiett  being  disallowed  for  several  months,  1237 Inadvisable  to 

make  any  change  in  the  present  law  without  the  whole  office  of  coroner  is  to  be  revised^ 

1239 Magistrates  cannot  prevent  the  coroner  from  holding  as  manj  inquests  as  he 

pleases^  but  they  may  disallow  his  charges,  1240-1245 It  is  a  definition  of  the  law, 

and  not  an  alteration,  that  is  sought  to  be  established,  1246 Disallowance  of  certain 

inquests  in  consequence  of  being  neld  by  deputy,  1247 Opinion  with  respect  to  the 

inquest  on  Coleman  being  duly  held  or  not,  1248-1260. 

It  is  not  possible  for  the  chairman  of  Quarter  sessions  to  attend  the  comnuttee  of 

coroners'  accounts,  as  they  are  always  taken  during  the  sitting  of  the  court,  1259 Part 

taken  by  witness  in  Coleman's  case,  1260 Remedy  of  the  coroner  when  expenses  of 

inquests  are  disallowed  by  the  magistrates,  1261 A  coroner  would  be  out  of  pocket  ia 

costs  though  he  was  to  succeed  in  establishing  his  demand,  1263-1268 A  coroner 

must  pay  we  fees  if  he  takes  the  inquest ;  power  of  magistrates  to  refuse  to  re-imburse  him, 

1269 Opinion  upon  the  construction  of  the  word  **  duly/'  as  given  in  East's  Reports,  in 

the  case  of  The  King  v.  Justices  of  Kent,  1273.  1285 ^A  coroner  could  not  hold  many 

unnecessary  inquests  under  the  present  law,  1280 In  reference  to  the  interpretation 

of  a  word  m  a  statute,  lawyers  do  not  look  to  Johnson's  Dictionary,  but  to  the  Reports 
of  the  Courts,  1287. 

Similarity  of  the  case  of  Coleman  to  the  case  given  in  East's  Reports  upon  which  the 

action  of  The  King  v.  The  Justices  of  Kent  was  founded,  1288 Further  particulars  of 

the  inquests  held  on  Coleman  and  Austin,  1289,  1290 Instance  in  whicn  the  judges 

have  held  the  word  **  married"  means  "  unmarried,"  1292 Whether  just  that  visiting 

mairistrates  having  control  over  lunatic  asylums  and  prisons  should  also  have  the  power 
of  determining  whether  an  inquest  is  necessarily  or  unnecessarily  held,  1294-1303.  1306- 
1308 — "—Number  of  justices  present  when  the  expense  of  the  inquest  on  Coleman  was 

disallowed,  1304 Case  of  a  coroner  being  fined  for  misconduct,  1313 State  of  the 

law  relative  to  the  payment  of  witnesses  ana  other  attendances  at  coroners'  inquests  pre- 
vious to  passing  1st  Vict  c.  68,  1315, 1316. 

Power  of  magistrates  to  alter  and  vary  the  schedule  of  fees  under  the  Coroners' 
Expenses  Act,  1316 Validity  of  the  additional  order  made  by  the  Middlesex  magis- 
trates, that  no  payment  should  be  made  to  a  constable  when  there  was  a  salaried  officer 
in  the  narish,  1320 — —Remedy  of  the  coroner  in  case  the  magistrates  refuse  to  make  any 
schedule  of  fees,  1328— State  of  the  law  relative  to  payment  of  constables  attending 
inquests ;  right  of  magistrates  to  refuse  payment  to  those  who  pay  no  expenses  or  lose 

no  time  by  their  attendance,  1332 Interpretation  of  the  preamble  of  the  Act  of  i  Vict. 

c.  68, 1334-1339— ^Illegality  of  payments  to  constables  and  others  out  of  the  poor-rate, 
1339.1340. 

Distinction  between  a  beadle  and  a  constable  as  respects  payment  of  expenses,  1343 

Further  examination  relative  to  withholding  payment  of  constables,  their  expenses  at 

inquests,  1344-1368 Allowance  to  the  metropolitan  police  when  in  attendance  at 

quarter  sessions,  1369 No  allowance  to  a  constable  attending  an  inquest,  however 

meritorious  his  conduct  may  be,  1372 No  complaint  has  been  made  to  the  Middlesex 

magistrates  of  any  inconvenience  from  the  non-payment  of  fees  to  constables,  1377 

Memorial  of  the  constables  and  beadles  to  the  magistrates,  complsuning  of  being  deprived 

of  their  fees,  1379 Evasion  of  the  schedule  of  the  magistrates  as  regards  payment  of 

constables  in  Mr.  Baker's  district,  1380. 1384. 

Reason  why  jurors  on  coroners'  inquests  should  not  be  paid,  1385-1387 Payment 

of  a  coroner  by  fees  is  better  than  remuneration  by  a  fixed  salary,  1389 Imputation 

against  coroners  by  magistrates  at  quarter  sessions ;  charge  preferred  of  swearing  falsely 

for  sake  of  fees,  1391 In  Westminster  Hall  the  regulation  of  fees  and  allowances  to 

witnesses  is  regulated  by  the  masters  of  the  different  courts,  1395 A  coroner  cannot 

legally  hold  an  inquest  by  deputy,  1398,  1403 Provisions  of  the  Municipal  Reform 

Act  respecting  the  appointment    of  deputy  coroners  in  boroughs,   1399 When 

Mr.  Stirling  held  inquests  by  deputy,  the  exercise  of  the  office  was  then  thought  nothing 

about,  1402 Absence  of  all  personal  feeling  in  the  proceedings  of  the  Middlesex 

magistrates  in  re^rd  to  the  affairs  of  the  coroner,  1407-1409. 

(Second  Exammation.) — Particulars  connected  with  the  Hayes  case,  tending  to  prove 
that  the  magistrates  were  right  in  their  view  on  the  subject  of  the  coroner's  power,  1631 

How  far  desirable  to  have  the  party  suspected  examined  before  the  coroner  at  the 

inquest,  1632 Form  of  proceeding  at  the  Central  Criminal  Court  when  a  partv  stands 

charged  with  manslaughter  in  the  indictment,  and  with  wilful  murder  and  manslaughter 

on  the  coroner's  inquest,  1635 Power  of  coroners  to  commit  prisoners  for  trial,  1640 

Occasion  of  Mr.  Wakley  committing  an  individual  to  Newgate  for  wilful  murder 

when 


Digitized  by 


Google 


mOUffffX.]  ADA  BAK  153 

Report,  1840— c(mtin%ied. 

Adamsy  Mr.  Serjeant— con^witierf. 

when  in  custody  for  the  offence  at  the  instance  of  themagistratesy  1641 Course  which 

should  have  been  pursued  on  that  occasion,   1642-1^4 Right  of  mi^strates  to 

enforce  the  attendance  of  the  coroner  and  examine  him  upon  oath  as  to  his  accounts 
delivered,  1645-1652. 

The  finance  committee  were  not  justified  in  examining  the  coroners  on  their  oath,  1646 

^The  true  intention  of  the  law  is,  that  the  magistrates  should  have  a  certain  practical 

control  OTier  the  coroner,  1653 A  legal  exposition  of  the  word  **  duly'*  in  the  statute 

would  be  ver^  desirable,  1657 Power  of  the  magistrates  to  annoy  the  coroner,  1658, 

.  1659 Objection  to  submitting  the  coroners'  accounts  to  the  clerk  of  the  peace  for 

examination,  1664-1667 Better  that  the  coroner  should  be  appointed  by  the  Crown 

than  by  popular  election  ;  objection  to  payment  of  coroners  by  fixed  salaries  instead  of 
fees,  1668— ^-Decreased  vigilance  of  constables  since  they  have  been  deprived  of  their 
fees,  1672. 

Impropriety  of  appointing  jud^  by  popular  election,  1674-1679 Necessity  for  a 

coroner  oein^  of  the  legal  profession,  1676 Responsibility  of  a  Minister  of  tlie  Crown 

for  the  appointments  whicn  he  makes,  1 680 ^The  power  of  the  Lord  Chancellor  to 

dismiss  a  coroner  from  office  is  not  a  sufficient  guarantee  of  a  competent  person  being 

elected  to  fill  the  situation,  1681-1683 Case  of  the  late  coroner,  Mr.  Stirling,  who 

remained  coroner  to  the  age  of  91,  long  after  he  became  unfit  from  his  age,  1684 

Insignificance  into  which  the  office  of  coroner  has  fallen  compared  to  what  it  was  in 

olden  times,  1688-1692 Occasion  of  Mr.  Stirling  being  allowed  to  continue  in  office 

at  his  advanced  age,  1693 Other  appointments  besides  that  of  coroner  held  by  him 

under  the  magistrates,  1694-1696 Present  form  of  electing  the  coroner,  1697-1700 

Heavy  expense  attendant  on  Mr.  Baker's  election  to  office,  1701. 

Misunderstanding  as  to  the  right  of  Mr.  Hiegs,  the  coroner  of  the  Duchy  of  Lancaster, 

to  hold  inquests  by  deputy,  1706 Refusal  of  the  magistrates  to  pay  Mr.  Wakley  his 

fees  and  disbursements  on  inquests  held  by  deputy,  1707-1712—- No  objection  ever 
made  to  the  payment  of  Mr.  Stirling  when  inquests  held  by  deputy,  iyi2 Regula- 
tion rdative  to  the  payment  of  mileage  to  coroners,  and  how  tne  subiect  was  brought 

about,  1713 Variation  in  the  allowance  to  constables  and  jurors  in  different  parishes, 

1714-1716— Further  evidence  of  the  propriety  of  withholdmg  pa]rment  of  constables 

in  attendance  at  inquests,  1716-1720 Further  explanation  i^tive  to  the  allowance 

of  mileage  to  coroners,  1722 Power  of  coroners  to  hold  vexatious  inquests,  1724-1726 

Regulation  at  the  Hanwell  Lunatic  Asylum  respecting  holding  inouests  on  persons 

dying  therein,  1727-1740— —Quite  unnecessary  that  inquests  shoula  be  taken  in  all 

cases  of  death  in  lunatic  asylums,  1735 No  such  thing  as  a  private  lunatic  asylum 

should  be  allowed,  1736. 

Additional  Coroner.    Proceedings  of  the  court  on  an  application  which  was  made  to  the 
Lord  Chancellor  in  January  1839,  with  respect  to  the  election  of  a  third  coroner  for 

Middlesex,  Edmondes  673 Application  was  made  on  the  last  vacancy  for  a  third 

coroner  for  Middlesex,  Laurie  777 Reply  of  the  Lord  Chancellor  to  the  application, 

ib,  778-782 Expediency  of  appointing  a  third  coroner  for  the  county,  ih.  1003-1005 

Circumstances  attendant  upon  the  election  of  a  third  coroner  for  Middlesex,  Adams 

1172 ^The  increase  of  inquests  in  the  county  led  the  magistrates  to  think  that  an 

additional  coroner  was  necessary,  ib.  1 1 76,  1177. 

Andrew\  St.^  Holbom.    Fees  received  by  the  beadle  and  by  juries  for  inquests  in  this 
parish  previous  to  1 835,  Stripling  325-330— —The  payment  was  discontinued,  as  the 

overseers  no  longer  had  any  funds  for  that  purpose,  ib.  331-333 In  consequence  of 

this  withdrawal  of  his  allowance,  witness  resigned  his  office  of  summoning  officer,  ib. 

334-344 Present  duties  of  beadle,  ib.  344-350        Case  of  the  constable  at  St. 

Andrew's  workhouse  refusing  to  execute  the  coroner's  warrant,  Laurie  1082;  jBetf  1133. 
See  also  Inquests,  1 ;  Juries,  2. 

Appointment  of  Coroner.    Better  that  the  coroner  should  be  appointed  by  the  Crown  than 
by  popular  election,  Adams  1668. 
See  also  Chancellor,  The  Lord. 

Austin,  Thomas.    Particulars  connected  with  the  inquest  held  on  the  body  of  Thomas 
Austin,  at  Hendon,  Laurie  987 ;  Wakley  1154-1 156;  Adams  1289,  1290. 

B. 

Baker,  Mr.    Deductions  made  from  his  accounts  in  1830,  Edmondes  663-665, 
See  also  Accounts.    Election  of  Coroners.    Medical  Witnesses. 

Baker,  William.    (Analysis  of  his  Evidence.)     Has  been  nine  years  and  eight  months 

coroner  of  Middlesex,  1,  2 Acts  for  the  eastern  division  ;  hst  of  the  places,  6-8 

Length,  breadth  and  population  of  the  district,  9-11 The  fee  was  20«.  and  the 

mileage  gd.  out,  but  not  home,  12-14 Payments  out  of  the  poor-rate  to  the  jury  and 

549.  u   2  to 
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Report,  1840 — continued. 

Baker ^  William,    (Analysis  of  his  Evidence) — continued. 

to  parish  constables,  15-17 There  was  no  pigment  for  the  use  of  a  room  in  the 

public^house,  18 Letter  written  by  the  Poor  Law  Commissioners,  13  March  1857^ 

stating  that  these  charges  would  be  disallowed  in  the  overseer's  accounts,  20-33 

Letter  addressed  by  witness,  9  September  1837,  to  the  Middlesex  mas^tstrates  upon  the 

subject,  24-26 Allowances  to  medical  witnesses  under  the  6  81  7  Will.  4,  29-30 

The  Medical  Witnesses  Act  states  them  to  be  payable  out  of  the  poor-rates,  31-32^-^ 
Schedule  of  fees  and  allowances  to  be  paid  by  the  coroner,  under  1  Vict.  c.  68,  made  at 

the  General  Quarter  Sessions  for  Middlesex,  7  November,  34 It  was  a  very  proper 

one,  35. 

Hardship  of  not  allowing  anything  to  juries  either  in  money  or  refreshment,  36 

In  poor  neighbourhoods  the  juries  used  often  to  give  up  their  fees  to  the  relatives  of  the 

deceased,  37-39.  42.  44, 45 The  allowance  used  to  be  12 i. ;  in  Surrey  it  is  131.  by  an 

express  order  of  sessions,  41 The  attendance  of  jurors  may  be  enforced ;    they 

show  no  unwillingness  to  attend,  46-51.  64 ^They  do  not  like  losing  their  time 

without  remuneration,  52 They  are  summoned  at  all  hours  of  the  day,  53,  54 

The  constable  selects  the  jury,  55,  56 — — The  penalty  for  non-attendance  would  be  40<. 
on  returning  the  defaulter  to  the  sessions,  but  the  proceeding  is  expensive,  57,  58    ■ 

The  coroner  has  not  the  power  of  fining  for  contempt,  59- No  fees  have  been  allowed 

in  Middlesex  in  respect  of  estreats  of  deodands,  62 Extract  from  Mr.  Jervis's  book, 

stating  that  coroners  have  no  power  to  fine,  63 Alterations  made  in  the  schedule, 

19  December  1839,  66-70. 

Withdrawal  of  allowances  to  paid  constables,  68-70  On  the  16th  January  1840 
there  was  an  order  of  sessions  that  no  payment  should  be  allowed  to  constables  where 

there  is  a  salaried  constable  in  the  parish,  7 1-80 Report  of  a  committee  of  magistrates 

upon  the  increase  of  inquests  since  1  Vict,  c.68,  and  upon  the  fees  paid  under  the  statute, 

with  Appendices,  Ev.p.  8-12 Witness  depends  both  upon  the  police  and  the  parish 

officers  for  notice  of  sudden  deaths;  he  often  receives  double  notices,  82-90 ^The police 

have  often  omitted  to  give  notice ;  the  parish  officers  have  better  means  of  hearing  of 

sudden  deaths,  as  applications  are  made  to  them  for  coffins,  91-105 Objection  to 

allowing  the  police  to  summon  juries,  106,  107 Suspicion  might  attach  to  them  in 

cases  where  parties  have  died  in  station-houses,  108-110.  A  2-1 15 The  parish  officers 

aod' police  exercise  a  reciprocal  check  upon  each  other,  ill. 

There  is  frequently  a  great  objection  on  the  part  of  relatives  to  permit  inquests  to  be 
held,  116-118 Dome  law  is  necessary  for  the  government  of  the  constables  in  select- 
ing juries,  119, 120 No  instructions  are  given  to  them;  witness  has  had  no  reason 

to  complain  of  them,  121-125 A  police  constable  would  have  no  allowance  if  he  had 

leaped  into  the  river  to  save  a  person  and  had  brought  the  dead  body  out  and  attended 
the  inquest  at  times  when  he  would  have  been  in  bed  or  off  duty ;  any  remuneratioi^ 

in  such  cases  should  be  left  to  the  police  authorities,  126-140 ^The  chief  objection 

to  the  schedule  of  fees  is  the  withdrawal  of  the  allowance  to  juries,  141 In  cases  of 

deodand  the  coroner  sometimes  pays  money  which  he  has  no  power  of  recovering,  142, 

143 Some  officers  have  salaries  to  remunerate  them  for  the  whole  of  their  time,  and 

others  have  not ;  the  latter  are  entitled  to  fees,  146-148 ^The  beadles  being  salaried 

officers,  have  transferred  their  duties  with  reference  to  inquests  to  the  unpaid  con- 
stables, 151. 

Witness  has  exercised  his  discretion  in  paying  beadles  receiving  small  salaries,  and  his 

accounts  have  been  passed,  152-169 Under  the  amended  schedule  witness  would. 

not  pay  a  constable  in  receipt  of  salary  or  wages,  170, 171 rThe  power  of  the  magis- 
trates to  determine  whether  inquests  have  been  necessary  or  not  is  not  derived  from  any 

Act,  but  is  founded  on  the  dictum  of  a  judge  in  Hale's  Fleas  of  the  Crown,  172, 173- 

Witness  found  no  difficulty  in  passing  his  accounts  previous  to  Mr.  Wakley's  election, 

174-176 Manner  in  which  the  mileage  is  to  be  charged  in  future,  176,  177 Delays 

have  arisen  in  passing  the  accounts,  in  conseauence  01  some  inquests  having  been  held 

by  deputy,  178-188 Witness  has  never  held  inquests  by  deputy,  189 County 

coroners  have  no  power  to  appoint  deputies,  190     ■    Mr.  Unwin  and  Mr.  Stirling  held 

inquests  by  deputy  without  making  any  actual  appointment  of  a  deputy,  191-195 

The  inquisition  in  such  cases  appeared  to  be  the  inquisition  of  the  coroners  in  person, 

who  signed  their  names  to  it,  197-199 It  would  be  useful,  in  manjr  cases,  if  the 

coroner  could  appoint  a  deputy  as  in  the  Duchy  of  Lancaster,  and  in  particular  liberties  ~ 
and  franchises,  196.  200,  201. 

(Second  Examination.) — The  public  and  witness  are  of  opinion  that  the  juries  should 

have  an  allowance,  203-205 Allowances  to  juries  and  constables  in  Essex,  Surrey, 

Buckinghamshire,  Kent,  Hertfordshire,  Berkshire,   205-228 Difficulty  of  deciding 

whether  the  beadle  is  entitled  to  an  allowance  or  not  under  the  schedule  of  the  Middle- 
sex magistrates,  229-240 Before  the  schedule  came  out,  witness  allowed  the  jury 

125.,  241-244 Would  be  better  if  they  had  some  allowance,  245 Jealousy  is 

caused   by  different  allowances  being  fixed  in  adjoining  counties ;  there  should  be  a 
general  law  to  regulate  them,  or  they  might  be  fixed  by  the  judges  of  assize,  246-251 
Witness  was  called  upon,  22d  October  1839,  to  explain  the  necessity  of  having  held 
certain  inquests;  none  weie  erased  from  his  accuuntS|  253-264 The  coroner  is  com- 
pelled 
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Report,  1840 — continued. 

Saker,  William.    (Analysis  of  his  Evidence) — continued. 

pelled  to  pay  certain  fees  directly  the  inouest  is  over;  inconvenience  of  their  being  subject 
to  disallowance  by  the  magistrates ;  difficulty  of  recovering  them,  265-282. 

A  coroner  may  often  be  brought  into  collision  with  magistrates  in  holding  inquests  in 

Prisons,  &c. ;  the  superior  courts  would  prevent  him  from  being  improperly  over-ruled 
y  them,  283-288 Propriety  of   granting  a  power  to  appoint  deputy-coroners  in 

certain  cases,  289-295 If  the  first  schedule  was  acted  upon,  it  would  give  complete 

satisfaction,   297 Opinion  of   the  county-rate   commissioners   upon    the   fees   and 

allowances  of  coroners,  301 No  further  means  can  be  devised  for  obtaining  informa- 
tion of  deaths  in  all  cases,  302-306 The  regulations  of  the  registrar-general  have 

been  productive  of  great  good  in  causing  notice  of  deaths  to  be  given,  and  nave  led  to  a 

great  mcrease  of  inquests,  307 There  is  a  uniformity  of  practice  amongst  constables 

in  selecting  juries ;  they  usually  take  them  from  the  immediate  neighbourhood,  309- 

313. 

There  are  many  persons  who  volunteer  their  services  as  jurymen,  313,  314 If  they 

were  implicated  m  the  transaction  in  any  way,  witness  would  not  allow  them  to  serve, 

315.  316 Witness's  allowances  to  the  beadle  at  Shadwell  have  been  allowed  by  the 

magistrates,  317-320 ^The  inhibition  of  the  magistrates  as  to  the  non-payment  of 

officers  receiving  regular  salaries  has  become  a  dead  letter,  321. 

(Third  examination.) — Explanation  of  the  great  diflPerence  charged  and  paid  for  medi- 
cal witnesses  at  inquests  held  by  witness  and  at  inquests  taken  by  Mr.  Wakley,  1575- 
1579 Degree  of  annoyance  occasioned  to  coroners  from  the  exercise  of  the  discre- 
tionary power  of  the  Middlesex  magistrates  to  inquire  into  their  accounts,  1580-1584 
Power  of  magistrates  to  determine  whether  an  inquest  is  held  properly  or  not,  1589 

Objection  to    Lord  Ellenborough^s  decision  on   that  point,  1591 Case  of  an 

inquest  recently  held  upon  a  body  at  Homerton  that  had  been  removed  from  Twickenham, 

1594-1601 Case  of  payment  being  withheld  from  Deverill,  the  beadle  of  Shadwell, 

for  summoning  juries  on  coroners'  inquests,  1602-1610 The  object  of  the  Act  of 

Victoria  was  for  the  purpose  of  providing  payments  out  of  the  county  rate,  which  had 
been  discontinued  in  consequence  of  such  payments  having  been  previously  illegal,  1612. 

The  new  schedule  of  the  Middlesex  magistrates  has  placed  the  coroner  in  a  situation 

of  great  difficulty  in  deciding  whether  parish  officers  are  paid  salaries  or  not,  1615 

Power  of  magistrates  to  alter  and  amend  the  schedule,  under  the  Act  of  Victoria,  1618- 

1623 Provisions  of  the  statute  in  regard  to  the  schedule,  1624 Class  of  persons 

from  whom  payment  is  withheld  in  the  amended  schedule,  1625 The  payment  to 

Deverill,  the  beadle  of  Shadwell,  was  made  by  examinant  in  order  to  ascertain  whether 

it  was  right)  1626 All  parish  officers,  whether  salaried  or  not,  should  be  paid  by  the 

coroner  for  giving  information  of  deaths  in  which  inquests  ought  to  be  held ;  and 
withholding  payment  will  tend  to  make  them  relax  in  their  duties,  1628, 1629. 

(Fourth  Examination.) — Statement  showing  the  grounds  of  the  increase  of  payments 
made  to  medical  witnesses  by  the  coroner  in  ihe  eastern  district  of  Middlesex,  1630,  JBv. 

p.  122-128 Letter  to  the  registrar-general  of  births,  deaths  and  marriages  in  England, 

upon  the  loose  manner  in  which  members  of  the  medical  profession,  in  their  certificates  to 
the  registrars  of  districts,  state  the  precise  and  real  cause  of  death,  1630,  Ev.  p.  128-130. 

Beadles.    The  beadles  being  salaried  officers  have  transferred  their  duties  with  reference  to 

inquests  to  the  unpaid  constables,  Baker  151 Witness  has  exercised  his  discretion  in 

paying  beadles  receiving  small  salaries,  and  his  accounts  have  been  passed.  Baker  152* 

169 Difficulty  of  deciding  whether  the  beadle  is  entitled  to  an  allowance  or  not  under 

the  schedule  of  the  Middlesex  magistrates.  Baker  229-240 The  allowances  to  the 

beadle  of  Shadwell  have  been  allowed  by  the  magistrates.  Baker  317-320 If  witness 

saw  in  the  accounts  a  payment  to  a  beadle,  he  would  object  to  it  as  being  made  to  a  parish 

officer  receiving  a  salary,  Wrigkt  537-556 Salary  of  the  beadle  of  Shadwell,  Deverill 

562. 

It  is  the  duty  of  the  beadle  to  select  the  persons  who  are  to  form  the  jury,  Deverill  qSi 
How  remunerated  previous  to  the  Poor  Law  Amendment  Act,  Laurie  874 Collu- 
sion entered  into  by  the  parochial  beadles  in  order  to  obtain  the  allowance  of  ys.  6d.  for 
Siving  information  to  the  coroner,  Laurie  886-873 Parishes  in  which  the  beadles  have 
eclined  to  act,  and  in  which  the  duty  has  devolved  upon  the  parish  constable.  Bell 

1030,  1031 A  beadle  not  bein^  a  constable  would  not  be  competent  to  execute  a 

coroner's  warrant,  Laurie  1080-1004 Distinction  between  a  beadle  and  a  constable  as 

respects  payment  of  expenses,  Adams  1343. 

See  also  Constables.    Fees.    Juries^  2.     Notices  of  Deaths.     Parochial  Officers. 

Belly  Thomas.    (Analysis  of  his  Evidence.)    Clerk  to  Mr.  Wakley,  coroner  for  Middlesex^ 

692 During  the  many  years  witness'  brother  was  clerk  to  committees  of  magistrates, 

he  was  in  the  habit  of  making  out  his  accounts  as  coroner,  697,  698 Witness  has 

invariably,  since  he  was  clerk  to  the  present  coroner,  adopted  the  same  rule  in  making 

the  charges  in  the  accounts,  700 No  obstacle  during  the  time  witness  acted  with 

Mr.  Stirling  in  passing  or  paying  accounts,  701 Several  difficulties  at  present, 702 

Mileage  charges  now  objected. to,  nevtr  refused  before,  703 Witness  never  recollects 

any  deduction  being  made  from  an  account  of  Mf.  Stirling's,  705 Witness  in  the 

549. ,  u  3  habit 
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Report,  i%40— continued. 

Belly  Thomas.    (Analysis  of  his  Evidence) — continued. 

habit  of  taking  inquests  for  Mr.  Stirling,  708 No  secreej  obsenred  at  any  time  in  10 

doingy7ii -5lr.  Stirling's  opinion  that  no  deputy  would  be  appointed,  718—— In 

other  counties  coroners  frequently  employ  deputies,  719 In  the  last  year  of  Mr.  Stir- 
ling's life  witness  held  37  inquests,  724 Magistrates  well  aware  of  the  practice;  never 

raised  any  objection,  727, 728. 

Inquests  continually  taken  in  the  house  of  correction  by  deputy,  and  no  objection  ever 

made,  735,  736 The  witness's  son  generally  acted  as  his  deputy^  738,  739 Mr, 

Stirling  considered  there  was  nothing  morally  wrong  in  appointing  a  deputy,  though  there 

was  nothing  to  warrant  its  legality,  except  custom,  745 No  objection  ever  raised  till 

Mr.  Wakley  was  elected,  746 Witness  1ms  taken  25  inquests  for  Mr.  Wakley  since 

.    his  appointment,  747 As  to  23  of  the  inquests  Mr.  Wakley  was  confined  by  sickness, 

751, 752 Witness  never  held  an  inquest  smce  that  period,  753 Genei-ally  speaking, 

when  witness  took  inquests  for  Mr.  Stirling,  he  was  attending  duties  of  other  offices,  759 

For  some  time  the  business  of  coroner  has  been  performed  by  deputy,  761 Rule 

adopted  for  charging  Mr.  Stirling's  mileage,  762 Mode  of  charge  adopted  by  Mr. 

Stirling,  764 Kule  adopted  as  regards  his  successor,  765 A  considerable  fluctua- 
tion in  the  number  of  inquests,  but  has  progressively  increased  with  population;  in 
Mr.  Wakley's  division  there  has  been  a  decrease,  769. 

(Second  Examination.) — In  the  late  Mr.  Stirling's  time  the  expenses  of  hdding  in- 
quests were  paid  out  of  the  poor-rates ;  the  coroners'  fees  for  taking  inquests  were  paid 

out  of  the  county  rate,  1088 Enumeration  of  the  items  of  charge  in  different  parishes 

in  Middlesex,  1089,  1090^ No  difficulty  experienced  with  respect  to  payment  of  the 

expenses  of  holding  inquests  until  the  circular  of  the  Poor  Law  Commissioners,  issued  in 

March  1837,  ^^93 Provisions  of  the  Act  of  1  Vict  c.  68,  for  payment  of  expenses  of 

holding  coroners' inquests,  1 097-1 101 The  coroners  of  Middlesex  and  Westminster  were 

consulted  by  the  magistrates  in  preparing  the  schedule  as  directed  by  the  Act,  1 102-1 11a 

Alteration  last  year  of  the  schedule  as  far  as  regards  the  payment  of  the  constables, 

1113 Parishes  in  which  pavment  to  constables  is  now  withheld,  ill^^-^ — Refusal  of 

the  beadle  of  St  Andrew's,  nofbom,  to  act  in  consequence  of  payment  of  his  expenses 
being  withheld,  11 93. 

Reluctance  of  constables  to  perform  their  duty  at  coroners  inquests  since  payment  of 

them  withheld,  1126-1129 ^The  regulation  of  the  ma^strates  has  in  no  case  been 

evaded  in  Mr  Wakley's  district,  1130— —Parishes  in  which  the  beadles  have  declined 

to  act,  and  the  duty  has  devolved  upon  the  paiish  constable,  1 130, 1131 rThe  schedule 

is  strictly  adhered  to  in  the  western  division;  not  so  in  Mr,  Baker's,  1134 There  ar^ 

no  unsalaried  beadles  in  the  metropolis,  1 137. 

Berks,  County  of.    See  Fees. 

Buchitighmn,  County  of.    See  Fees, 

C. 

Central  Criminal  Court.  Form  of  proceeding  at  the  Central  Criminal  Court  when  a  party 
stands  charged  with  manslaughter  in  the  indictment,  and  with  wilful  murder  and  man- 
slaughter on  the  coroner's  inquest,  Adams  1635. 

Chairman  of  Quarter  Sessions.    See  Finance  Committee  of  Magistrata. 

Chancellor  J  The  Lord.    Power  of  the  Chancellor  to  appoint  a  successor  to  the  coronership 

on  the  representation  of  the  magistrates,  Laurie  looiB Refiisal  of  the  Chancellor  to 

sanction  the  election  of  a  third  coroner  for  Middlesex,  Adams  1172 The  power  of  the 

Lord  Chancellor  to  dismiss  a  coroner  from  office  is  not  a  sufficient  guarantee  of  a  com" 
petent  person  being  elected  to  fill  the  situation,  t6,  1681-1683 Power  of  the  Chan- 
cellor to  remove  a  coroner  for  misconduct,  ib.  1208-1 2 12. 
See  also  Additional  Coroner. 

Clerk  of  the  Peace.  Proposal  for  submitting  the  coroners'  accounts  for  audit  to  the  clerk 
of  the  peace  instead  of  the  magistrates,  Wakley  1493-1496-- — Objection  to  this  arrange^ 
ment,  Adams  1664-1667. 

Clerk  to  the  Coroner.  On  witness's  appointment  he  engaged  Mr.  Bell,  who  had  been 
Mr.  Stirling's  clerk  for  15  years,  and  instructed  him  to  act  as  before,  Wakley  1141-1 143- 

Clerhenwell.    See  New  Prison,  Clerkenwell. 

Coleman^  Henry.    Case  of  the  inquest  held  upon  the  boy  Coleman,  at  Hendon,  Laurie  gai- 

932.  960;  Adams  1236.  1289,  1290 Number  of  magistrates  present  when  the  expense 

of  the  inquest  on  Coleman  was  disallowed,  ib.  1304 Similarity  of  the  case  of  Coleman 

to  the  case  given  in  East's  Reports,  upon  which  the  action  of  The  Kingi;.  The  Justices  of 

Kent  was  founded,  ib.  1288 Opinion  with  respect  to  the  inquest  on  Coleman  being 

duly  held  or  not,  ib.  1248.  1260 Occasion  of  fees  and  cosU  of  that  inquest  being 

disallowed  for  several  months,  ib.  1237 Part  taken  by  witness  in  this  ca6e,i&.  1260. 

See  also  Accounts.  ^ 
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Cammiment  of  Prisoturs.  Power  of  a  coroner  to  detain  parties  accused^  and  commit  for 
trial,  Waklof  1783  ;  Adams  1680— — Occasion  of  Mr.  Wakley  committing  an  individual 
to  Newgate  for  wilfnl  murder  when  in  custody  for  the  offence  at  the  instance  of  the 

magistrates,  ib.  1641 Course  which  should  have  been  pursued  on  that  occasion,  ib. 

1642-1644. 
See  also  Marchant,  of  Cadogan  Place.    Michael,  Catherine.    New  Prison,  ClerkenwelL 

Committees  of  Magistrates.  How  the  appointment  of  committees  of  magistrates  to  supers 
intend  prisons,  &c.  is  regulated  in  the  county  of  Middlesex,  Laurie  970. 

Comflai^s.    Frequency  of  complaints  from   Mr.  Baker's   district  of  constables  being 

deprived  of  their  expenses  when  attending  inauests,  Laurie  905 No  complaint  has 

been  made  to  the  Miadlesex  magistrates  of  any  mconvenience  from  the  non-payment  of 
fees  to  constables,  Adams  1377. 

Comstables.    Payment  out  of  the  poor-rate  to  constables  attending  inquests.  Baker  17—^ 

Withdrawal  of  allowances  to  salaried  constables,  ib.  68-70 On  the  16th  January 

1840  there  was  an  order  of  sessions  that  no  payment  should  be  allowed  to  constables 

where  there  is  a  salaried  constable  in  the  parish,  ib.  71-80 Under  the  amended  sche* 

dule  of  fees,  witness  would  not  pay  a  constable  in  receipt  of  salary  or  wages,  ih.  170, 171 

If  police  constables  were  paid  for  giving  notices,  they  would  be  more  vigilant,  Tubbs 

410         Mode  of  payment  of  beadles  and  constables  for  performing  duties  of  inquests 

before  the  Poor  Law  Amendment  Act  passed,  Deverill  591 ;  Laurie  874 Conduct  of 

constables  since  payment  by  fees  was  abolished,   Laurie  871,872 Previous  to  the 

1  Vict  c.  68»  all  fees  to  constables  were  paid  out  of  the  poor-rate,  and  not  under  sanction 
of  any  Act  of  Parliament,  ib,  875. 

Parishes  in  which  payment  of  constables  is  now  withheld,  £«// 1118— Reluctance 
of  constables  to  perform  their  duties  at  inquests  since  payment  of  them  has  been  with- 
held, ib.  1126-1129 Validity  of  the  additional  order  made  by  the  Middlesex  magis- 
trates, that  no  payment  should  be  made  to  a  constable  where  there  was  a  salaried 

constable  in  th^  parish,  Adams  1320 The  allowance  to  constables  before  the  Act  of 

1  Vict.  c.  68,  passed  was  illegal,  ib.  1332.  1339 State  of  the  law  relative  to  the  payment 

<^  constables  attending  inquests ;  right  of  magistrates  to  refuse  payment  to  those  who 

pay  no  expenses  or  lose  no  time  by  their  attendance,   ib.  1332.  1344.  ^3^8 No 

allowance  to  a  constable  attending  an  inauest,  however  meritorious  his  conduct  may  be, 

ib.  1372 Have  been  in  the  receipt  of  tees  since  the  Poor  Law  Act,  Wakley  1431 

They  are  very  much  dissatisfied  with  the  new  arrangements,  ib.  1436,  1437 ^They 

are  likely  to  exercise  less  vigilance,  ib.  1438-1441. 

In  no  other  county  is  payment  withheld  from  any  constable  on  the  ground  of  his  receiving 
a  salary  as  beadle,  WaJdey  1442,  1443— Notning  can  be  more  unwise  than  to  take 

from  the  summoning  officer  inducements  to  the  discharge  of  his  duty,  ib.  1444 Often 

put  to  considerable  trouble  and  expense,  ib.  1445-1447 ^There  is  no  provision  in  the 

Act  to  enable  justices  to  withhold  payments  from  a  certain  class  of  constables,  ib.  1490- 

1520 Withholding  their  allowance  for  giving  information  to  coroners  makes  them 

relax  in  their  duties,  ii.  1548-1550;    Baker  1628,   1629 Further  evidence  of  the 

propriety  of  withholding  payment  of  constables  in  attendance  at  inquests,  Adams  1716- 

1720 Tabular  analysis  of  the  return  from  the  several  counties,  &c.  of  the  allowances 

made  to  constables,  juries,  witnesses,  &c.  according  to  the  schedules  established  under 
the  Act  of  1  Vict.  c.  68,  App.  p.  149, 150. 

See  also  Beadles.     Metropolitan  Police.    Mileage.     Notices  of  Deaths.      Parochial 
Officers.    Schedule  of  Fees. 
Coroners.     A  coroner  may  often  be  brought  into  collision  with  magistrates  in   holding 
inquests  in  prisons,  &c. ;  the  superior  courts  would  prevent  his  bemg  improperly  over- 
ruled bv  them,  Baker  283-288 Power  of  coroners  to  refuse  to  hold  inquests,  Laurie  934 

—Advantages  of  a  legal  practitioner  for  coroner  over  a  medical  coroner,  ib.  1036-1052 
-> Necessity  for  some  degree  of  control  being  exercised  over  the  coroner  by  the  magis- 
trates, Adams  1205*— It  is  inadvisable  to  make  any  change  in  the  present  law  without 

the  whole  office  of  coroner  is  to  be  revised,  ib.  1239 A  coroner  may  be  punished  by 

the  superior  courts  for  misconduct,  Wakley  1471-1473. 

There  is  no  more  reason  why  a  political  partisan  should  not  be  coroner,  than  a  lord 
chancellor  and  chief  justice,  Wakley  1559-1561— Advantage  may  arise  from  his  being 

a  Member  of  Parliament,  ib.  1552-1563 Objection  to  payment  of  coroners  by  fixed 

salaries  instead  of  fees,  Adams  1668 Necessity  for  a  coroner  being  of  the  legal  pro- 
fession, ib.  1676 Insignificance  to  which  the  office  of  coroner  has  fallen  compared  to 

what  it    was    in   olden  time,  ib.   1 688-1692 Evidence  respecting  the  duties  and 

powers  of  coroners,  Wakley  1764. 

See  also  Accounts.  Additional  Coroner.  Appointment  of  Coroners.  Deputy  Coroners. 
Disbursements.  Election  of  Coroner.  Legal  Coroners.  Mileage.  Misconduct  of* 
Coroners.      Stirling,  Mr.      Unwin,  Mr.      Wakley,  Mr. 

Costs.  A  coroner  would  be  out  of  pocket  in  costs,  though  he  may  succeed  in  an  action 
compelling  the  justices  to  pay  the  amount  of  his  demand,  Adams  1263 — —This  case  is 
applicable  to  almost  all  cases  of  small  demands,  ib.  1266. 
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County  Ijunatic  Asylum.    In  whom  the  superintendence  and  control  of  the  County  of  Mid- 
dlesex Asylum  is  vested,  Laurie  972 Regulation   at  the  Hanwell  Lunatic  Asylom 

respecting  holding  inquests  on  persons  dying  therein,  Adams  1727-1740. 

County  Rate  Commissioners.    Their  opinion  upon  the  fees  and  allowances  of  coroners. 
Backer  ^01. 

County  Rate.    Beadles  receive  no  salary  out  of  the  county  rate,  from  which  the  Act  directs 

the  magistrate  to  pay  the  expenses  of  inquests,  Wakley  1427-1430 Illegality  of  the 

order  withholdidg  tees  from  paid  constables  out  of  the  county  rate,  WahUy  1537-1547. 


D. 

Deaths.  Letter  from  the  coroner  of  the  eastern  division  of  Middlesex  to  the  registrar- 
general  of  births,  deaths  and  marriages,  complaining  of  the  loose  manner  in  which 
members  of  the  medical  profession  state  the  precise  and  real  cause  of  death.  Baker  1630, 
Ev.p.  128-130. 

See  also  Notices  of  Deaths.     Registration  of  Births,  Deaths  and  Marriages. 

Deodands.  In  cases  of  deodand,  the  coroner  sometimes  pays  money  which  he  has  no  power 
of  recovering.  Baker  142, 143. 

Deputy  Coroners.    County  coronets  have  no  power  (0  appoint  deputies.  Baker  190 

Mr.  IJnwin  and  Mr.  Stirling  held  inquests  by  deputy,  witnout  making  any  actual  appoint- 
ment of  a  deputy,  ib.  121-195 The  inquisition  in  such  cases  appeared  to  be  the 

inquisition  of  the  coroners  in  person,  who  signed  their  names  to  it,  io.  197-199 It 

would  be  useful  in  many  cases  if  the  coroner  could  appoint  a  deputy  in  the  Ducbyof 

Lancaster,  and  in  particular  liberties  and  franchises,  io.  196.  200,201 Propriety  of 

granting  a  power  to  appoint  deputy  coroners  in  certain  cases,  ib.  289-295 Inquests 

were  taken  oy  deputy  in  Mr.  Stirling's  time  ;  no  secrecy  observed  at  any  time  in  so  doing, 

Bell  708-711 In  othtr  counties  coroners  frequently  employ  deputies,  iL  719 The 

magistrates  were  well  aware  of  the  practice  of  xMr.  Stirling  holding  inquests  by  deputy, 

.   and  never  raised  any  objection,  ib.  727,  728 Inquests  were  constantly  taken  in  the 

house  of  correction  by  deputy,  and  no  objection  was  ever  made,  ib.  735,736 In  the 

last  year  of  Mr.  Stirling's  coroiiership,  37  inquests  were  held  by  deputy  bjr  witness  alone, 

ib.  724 No  objection  was  ever  raised  tonolding  inquests  by  deputy  till  Mr.  Wakley 

was  elected,  16.  746 How  far  coroners  are  empowered  to  hold  inquests  by  deputy, 

Laurie  1006 None  of  the  Middlesex  magistrates  were  aware  of  Mr.  Stirling  having  held 

inquests  by  deputy,  t&.  1010-1014. 

Power  of  Mr.  Hi^gs  to  hold  inquests  by  deputy,  as  coroner  of  the  Duchy  of  Lancaster, 

Laurieiois Refusal  of  the  coroners'  expenses  when  inquests  taken  by  deputy,  ib.  1020; 

Adorns  1247 A  coroner  cannot  legally  hold  an  inquest  by  deputy,  ib.  1398-1403 

Provisions  of  the  Municipal  Reform  Act,  respecting  the  appointment  of  deputy  coro- 
ners  in   boroughs,  ib.  1399 When  Mr.  Stirling   held   an    inquest  by   deputy*  the 

exercise  of  the  office  was  then  thought  nothing  about,  ib.  1402 The  inquests  held  by 

deputy  were  in  12  successive  days,  during  which,  witness  was  confined  by  illness;  the 
ipagistrates  disallowed  the  whole  of  the  fees  and   disbursements  in  respect  of  them, 

Wakley  1^74-1483 County  coroners  ought  to  have  power  to  appoint  deputies  to  hold 

inquests    in  particular  cases,  ib.  1484-1491 Grounds  upon  which  the  magistrates 

allowed  Mr.  Higes'  charges  for  inquests  held  by  deputy,  ib.  1551-1553 It  is  not  legal 

to  hold  inquests  by  deputy  in  counties,  ib.  1554 Witness  received  no  intimation  that 

the  magistrates  considered  it  objectionable  to  hold  inquests  by  deputy  until  his  charges 

were  disallowed,  ib.  1564-1573 The  performance  of  the  duty  by  deputy  is  proper  if 

the  coroner  be  held  responsible,  ib.  1574 Refusal  of  the  magistrates  to  pay  Mr.  Wakley 

his  fees  and  disbursements  on  inquests  held  by  deputy,  Adcans  1707-1712. 

See  also  Farrant,  King  v.     Hxggs,  Mr.     Stirling^  Mr. 

Detention  pf  Parties.  The  proceedings  of  a  coroner's  inquest  would  favour  the  escape 
of  the  parties  implicated,  had  not  the  coroner  the  power  of  ordering  into  custody,  Wakley 
1788. ;790. 

Devefilly  George.    (Analysis  of  his  Evidence.)     Beadle  of  Shadwell,  558 Seventy-six 

pounds  per  annum  salary,  562 Witness  swprn  in  as  constable's  beadle  as  well  as 

beadle;  fees  received,  503-565 Coroner  will  receive  information  from  any  one;  the 

police  mostly  send  to  the  beadle,  569 Mode  of  summoninc^  the  jury,  579 Witness 

selects  the  persons  who  are  to  be  on  the  jury,  581 Witness  attends  inquests  and 

summons  the  witnesses,  587,  588 Witness  Ipoks  out  for  the  evidence  to  be  produced 

beforf;  the  jury,  589 Mode  of  payment  before  the  Poor  Law  Amendment  Act  passed  for 

performing  duties  of  inquests,  591 Formerly  juries  were  paid,  and  have  expressed 

^reat  dissatisfaction  at  being  no  longer  paid,  593 Since  the  allowance  to  juries  has 

been  withdrawn,  there  is  a  great  difficulty  in  getting  juries,  599 Same  persons  fre- 
quently 
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Deverill,  George.    (Analysis  of  his  Evidence) — continued. 

quently  summoned  on  juries,  60*2 Formerly,  while  witness  was  taking  the  jury  to 

view  the  body,  the  coroner  continued  taking  evidence,  and  read  it  over  to  them  on  their 
return,  61.0-612. 

Deverillf  Mr.  Refusal  of  payment  of  his  allowance  as  beadle  of  Shadwell  for  summoning 
juries  on  coroners'  inquests,  Baker  1602-1610. 

Disbursementt.    The  average  amount  of  disbursements  by  Mr.  Baker  is  25s.  each  case; 

that  of  Mr.  Wakley,  15s.,  Wright  505-508 Account  of  disbursements  made  under 

the  authority  of  the  1  Vict.  c.  68,  from  October  10  December  1839,  ^Y  Thomas  Wakley, 
coroner  for  Middlesex,  upon  taking  107  inquests,  ib.  837. 

See  also  Accounts.     Deodands.    Schedule  of  Fees. 

Domestic  Servants.  Withdrawal  of  allowance  to  domestic  servants  attending  at  coroners' 
inquests,  Adams  1710. 

E. 

Ealing.    Allowance  to  constables  and  juries  attending  inquests  in  this  parish.  Bell  1089. 

Eastern  Division  of  Middlesex.  Length,  breadth  and  population  of  this  district,  Baher 
9-11- 

Edmondes,  Henry.    (Analysis  of  his  Evidence.)    Deputy  clerk  of  the  peace,  Middlesex, 

616 Mode  of  keeping  and  checking  coroners'  accounts,  618 No  coroners'  accounts 

have  been  returned  from  the  general  court  to  the  committee  of  accounts  in  consequence 

of  the  absence  of  vouchers  till  October  183Q,  623 Entries  in  the  minute  book  of 

proceedings  on  that  occasion,  626-630 Witness  has  examined  the  books,  and  finds 

there  have  been  one  or  two  deductions  made  from  coroners'  accounts  since  1820,  635 

Proceedings  which  took  place  in  court  on  the  subject,  636-660 Case  of  Mr.  J.  Unwin ; 

examination  of  his  account,  deductions  made,  subsequently  allowed,  662 Deduction 

from  Mr.  Baker's  account,  1830,  663-665 Proceedings  of  the  court  on  an  application 

which  was  made  to  the  Lord  Chancellor  in  January  1839  with  respect  to  the  election  of 

a  third  coroner  for  the  county,  673 Order,  after  passing  the  Act  1  Vict,  for  payment 

of  costs,  for  coroners  to  send  in  their  accounts  at  a  certain  period,  that  it  might  be  ascer- 
tained what  expenses  had  been  charged,  682. 

Election  of  Coroner.    Evidence  relative  to  the  mode  of  election  of  a  coroner,  Adams  1213 

—Present  form  of  electing  the  coroner,  ib.  1697-1700 Heavy  expenses  attendant 

on  Mr.  Baker's  election  to  office,  ib.  1701 Objection  to  the  present  mode  of  popular 

election,  and  proposal  for  vesting  the  appointment  of  coroner  m  the  Crown,  ib.  1702- 

See  also  Additional  Coroner.    Appointment  of  Coroner.    Pownall,  Mr. 

EUenbormghj  Lord.  Objection  to  his  lordship's  decision  in  the  case  of  The  King  v. 
Justices  of  Kent,  Baker  1591. 

EsseXy  County  of.    See  Fees. 

Evidence.  Formerly,  whilst  the  beadle  was  taking  the  jury  to  view  the  body,  the  coroner 
continued  taking  evidence,  which  was  read  over  to  the  jury  on  their  return,  DeveriU 
610-612 It  is  the  duty  of  the  beadle  to  look  out  for  evidence  to  be  produced  on  the 

'    inquest,  ib.  589. 

Examination  of  Prisoners.    How  far  desirable  to  have  the  party  suspected  examined  before 

the  coroner  at  the  inquest,  Adams  1632 How  the  practice  in  Middlesex  differs  from 

other  counties  as  regards  the  examination  of  prisoners  by  magistrates  after  committal  on 
the  coroner's  warrant,  Wakley  1785. 

Expenses  of  Inquests.  No  difficulty  experienced  with  respect  to  the  payment  of  the  ex- 
penses of  inquests  until  the  circular  of  the  Poor  Law  Commissioners  issued  in  March 
1837,  Bell  1093 A  coroner  must  pay  the  fees  if  he  takes  the  inquest ;  power  of  magis- 
trates to  refuse  to  reimburse  him,  Adams  1269 Witness  makes  no  charges  besides 

those  for  fees,  mileage  and  disbursements,  Wakley  1499^1504. 

See  also  Accounts.    Beadles.     Constables.     County  Rate.    Domestic  Servants.    Medi- 
cal Witnesses.    Poor  Rate. 

R 

Farrant,  King  v.  Case  in  which  it  was  decided  that  a  coroner  could  not  legally  hold  an 
inquest  by  deputy,  Adams  1402. 

Fees.    The  fee,  before  the  statute  of  the  1st  of  Victoria,  c.  68,  was  205.,  Baker  12-14 

Schedule  of  fees  and  allowances  to  be  paid  by  the  coroner,  under  1  Vict.,  c.  68,  ib.  35 
549.  X  ^No 
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-No  fees  haye  been  allowed  in  Middlesex  in  respect  of  estreat  of  deodands,  ib.  62 

Alterations  made  in  the  schedule  of  fees,  19  December  1839,  **•  66-70 The 

chief  objection  to  the  schedule  of  fees  is  the  withdrawal  of  the  allowances  to  juries,  ib. 

141 Some  officers  have  salaries  to  remunerate  them  for  the  whole  of  their  tin^  and 

others  have  not:  the  latter  are  entitled  to  fees,  ib.  146-148 Allowances  to  juries  and 

constables  in  Essex,  Surrey,  Buckinghamshire,  Kent,  Hertfordshire  and  Berkshire,  ib. 
205-228. 

In  St.  Andrew's,  Holbom,  the  beadle  was  often  obliged  to  pay  money  out  of  his  own 

pocket.  Stripling  259 -The  coroner  is  compelled   to  pay  certain  fees  directly  the 

inquest  is  over ;  inconvenience  of  their  being  subject  to  disstllowance  by  the  ma^strates ; 

difficulty  of  recovering  them.  Baker  265-282 If  the  first  schedule  of  feies  bad  been 

acted  upon,  it  would  liave  given  complete  satisfaction,  ib.  297       ■■  The  inhibition  of  tbe 
magistrates,  as  to  the  non-payment  of  fees  to  officers  receiving  regular  salaries,  has 

become  a  dead  letter,  ib.  321 ^The  discontinuance  of  fees  has  a  tendency  to  relax  the 

vigilance  of  parish  constables,  Tubbs  401-409 Previous  to  the  1  Vict.,  c»  68,  all  fees 

to  constables  were  paid  out  of  the  poor-rate  and  not  under  sanction  of  any  Act  of  Par- 
liament, Laurie  875 Variations  in  the  allowaiSice  to  constables  uid  jurors  in  diffi^^t 

parishes.  Bell  1089, 1090;  Adams  1714-1716. 

Power  of  magistrates  to  alter  and  vary  the  Schedule  of  fees  under  the  Coroners^ 
Expenses  Act,  Adams  1316 Memorial  of  the  beadles  and  constables  to  the  magis- 
trates, complainrng  of  being  deprived  of  their  fees,  ib.  1379 Payment  of  a  oorooer  by 

fees  is  better  than  remuneration  by  a  fixed  salary,  ib.  1389-; — ^The  first  schedule  ^ve 

satisfaction;  the  second  is  productive  of  ^reat  dissatisfaction,  Wakley  1418 There 

is  no  provision  in  the  Act  to  enable  justices  to  withhold  payments  disbursed  by  the 

coroner,  which  he  is  required  to  make  immediatly  after  the  inquest,  ib.  1421-1423 

The  allowance  of  fees  to  constsbles  and  jurors  before  tbe  Act  of  Victoria  was  merely 
arbitrary,  according  to  the  custom  of  the  particular  parish,  Adams  1 714. 

See  also  Schedule  of  Fees. 

Finance  Committee  of  Magistrates.    The  coroners'  accounts  are  referred  on  the  first  day  of 

the  session  to  the  g^eral  finance  committee,  TTri^r^  413, 414 Names  of  magistrates 

present  at  the  finance  committee  on  each  of  the  three  sittings,  when  Mr.  Wakley's  account 

m  the  case  of  Coleman  vras  brought  forward,  ib.  471-473. 476-479^ Resolution  of  the 

committee  on  the  second  and  third  meetings,  ib.  474,  475 It  was  the  intention  c^the 

finance  committee  to  disallow  the  charges  for  all  inquests  taken  by  deputy,  tb.  511-515 

No  coroners'  accounts  have  been  retimed  from  tne  general  court  to  the  committee  of 

accounts  in  consequence  of  the  absence  of  vouchers  till  October  1839*  Edmondes  623 

lleference  of  the  coroners'  accounts  to  the  finance  committee,  Laurie  812. 
*     How  the  appointment  of  that  committee  is  regulated  among  tbe  bench  of  magistrates, 

Xntirte  978-981 None  of  the  magistrates  forming  this  committee  were  aware  that 

Mr.  Stirhng  ever  held  inquests  by  deputy,  ib.  1010-1014— —It  is  not  possible  for  the 
chairman  of  quarter  sessions  to  attend  the  committee  of  coroners'  accounts,  as  they  are 

always  taken  during  the  sitting  of  the  court,  Adams  1259 ^Witness  under  protest 

attended  the  committee  of  accounts  and  the  committee  on  the  increase  of  inquests :  he 

still  denies  their  right  to  require  his  attendance,  Wakley  1413-1416 They  were  not 

justified  in  examining  the  coroners  upon  oath,  Adams  1646. 
See  also  Accounts. 

Frewin,  Edward.    Occasion  of  his  declhiing  to  continue  serving  coroner's  sumiaoBS  in 
St.  Andrew's,  Holborn,  Bell  1 1 24. 

FiiAam.    Allowance  to  constables  and  juries  attending  inquests  in  this  parish,  BM  logo. 


General  Court  qf  Magistrates.    Causes  of  complaint  by  witness  of  the  proceedings  of  the 
general  court,  Wakl^  1532-1636. 

H. 

Hammersmith.    Allowance  to  the  beadle  and  jury  in  attendance  at  inquests  in  this  parish, 
^f//i090. 

Hampstead.    Allowance  to  constables  and  juries  attending  inquests  in  the  parish  of  Hamp- 
stead,  jBe/Zio89. 

Hanwell.    See  County  Lunatic  Asylum. 

Harefield  Case.    Case  at  Harefield  in  which  witness  sent  a  person,  against  whom  a  verdict 

of  murder  had  been  given,  direct  to  Newgate,   Wakley  1151-1153 The  magistrates 

at  Harefield  had  a  legal  right  to  censure  witness's  conduct;  whether  it  was  4iscr^t  or 
not  is  another  question,  ib.  1507-1509. 
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Harefield  Parish.  Allowance  to  constable  and  jury  attending  inquests  in  this  parish.  Bell 
1090. 

Savering-cUte-Bower  Liberty,  Essex.  Allowance  to  constable  and  jury  for  attending  at 
inquests  in  this  liberty.  Baker  208. 

Hayes  Case.  Circumstances  attending  the  inquest  at  Hayes ;  committal  of  the  accused 
by  the  magistrates  for  manslaughter  after  the  jury  had  found  a  verdict  of  murder,  Wakley 
1144-1148.  1769.  1782 Items  of  expense  mcurred  at  the  inquest  at  Ha^es^  and  after- 
wards before  the  magistrates,  ib.  1149,  1150 Particulars  connected  with  the  Hayes 

case,  tending  to  prove  that  the  magistrates  were  right  in  their  view  on  the  subject  of  the 

coroner's  power,  Adams  1631 Additional  expense  incurred  to  the  county  in  the  Hayes 

case  by  the  subsequent  proceedings  of  the  magistrates,  Wakley  1764 Censure  passed 

on  the  coroner  by  the  magistrates  on  that  occasion,  ib.  1775. 

Hendon  Case.    Particulars  relative  to  the  inquest  held  on  the  boy  Coleman  at  Hendon, 

Laurie  921.932.  960 ;  Adams  1236. 1289 Circumstances  of  an  inquest  at  Hendon  on 

Thomas  Austin,  and  the  disinterment  of  the  body,  Wakley  1154-1156 Mr.  Williams, 

the  Rector  of  Hendon,  complained  in  the  case  of  the  inquest  on  Thomas  Austin,  and 

inquiries  were  immediately  instituted  into  witness' accounts,  z6.  1157-1162 Conduct  of 

Mr.  Wakley  when  he  was  informed  that  a  funeral  was  in  progress  in  the  churchyard, 
Adams  1194. 

See  also  Austin,  Thomas.    Coleman,  Henry. 

Hertford^  County  of.    See  Fees. 

Higgs,  Mr.  Misunderstanding  as  to  the  right  of  Mr.  Higgs,  the  coroner  of  the  Duchy  of 
Lancaster,  to  hold  inquest  by  deputy,  Adams  1706. 

See  also  Deputy  Coroner. 

HiUingdon.  Allowance  to  the  constable  and  jury  in  attendance  at  inquests  in  this  parish, 
BeU  lOQO. 

Holbom.    See  Andrew's,  St.,  Holbom. 

Homerton  Case.  Case  of  an  inquest  recently  held  upon  a  body  at  Homerton  that  had  been 
removed  from  Twickenham,  Adams  1594-1601. 

Hospitals.    See  Surgeons  to  Hospitals. 

I. 

Indictments.    Power  of  coroners  in  former  times  as  to  indictments,  A^iams  1230 The 

depositions  are  sent  to  the  court  from  the  coroner,  and  the  indictment  is  prepared  in 
conformity  with  those  depositions,  Wakley  1797. 

Inquests: 

1.  Generally. 

%  Increase  of  Inquests. 

1.  Generally. 

There  is  frequently  a  great  objection,  on  the  part  of  relatives,  to  permit  inquests  to  be 

hAd,  Baker  116-118 Witness  has  never  held  inquests  by  deputy,  ib.  189— — Relative 

number  of  inquests  held  by  Mr.  Stirling  and  by  witness,  WcUiley  1450,  Bo.  p.  104 

Number  of  inquests  in  a  year  in  St.  Andrew's,  Holbom,  Stripling  351-353.  355 

Number  of  inquests  held  annually  in  Islington,  Tubbs  385 In  the  last  six  weeks  there 

has  not  been  an  inquest  in  a  population  of  50,000,  ib.  403 Number  held  by  Mr. 

Stirling  in  1837  and  1838;  as  also  the  number  held  by  Mr.  Bakerin  those  years,  Zatim  830 

Considerable  fluctuation  in  the  number  held  ;  they  have  progressively  increased  with 

the  population ;  in  Mr.  Wakley's  division  there  has  been  a  decrease.  Bell  769 Com- 
plaints made  of  the  mode  of  conducting  inquests,  especially  in  the  case  of  Austin,  the 
number  of  unnecessary  inquests,  and  as  to  post  mortem  examinations,  Wakley  1410, 

1411 Extract  from  the  statute  of  Edward,  stating  the  nature  of  the  inquiry  a  coroner 

is  bound  to  institute,  ift.  1784 An  inquisition  is  not  completed  and  signed  until  the 

party  has  been  brought  before  the  coroner,  and  the  evidence  given  in  his  presence,  ib. 
1790,  1791- 

2.  Increase  of  Inquests. 

Report  of  the  committee  of  magistrates  upon  the  great  increase  of  inquests  since  the 
passing  of  the  1  Vict.  c.  68, -BaA«r  8i,JBv.|?.8-i2—— Progressive  increase  of  inquests  since 
1834,  Laurie  818-826 Increase  of  inquests  since  the  allowance  of  75.  Qd.  to  the  con- 
stable for  giving  the  coroner  information,  ib.  877-883 The  great  increase  of  inquests 

is  attributaole  to  payment  of  constables,  ib.  833 Has  been  much  promoted  by  the 

new  system  of  registration  of  deaths,  &c.,  BaAer  307 The  inquiries  as  to  inquests 
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taken  by  deputy,  and  the  proposal  for  a  third  coroner,  ^ere  not  caused  by  the  increased 
number  of  inquests,  fFaAHgy  1555-1558. 

See  also  Accounts.  Austin^  Thomas.  Coleman,  Henry.  Evidence.  Examination  of- 
Prisoners.  Expenses  of  Inquests.  Lunatic  Asylums.  Necessity  of  Inquests.  Notke 
of  Deaths.     Unnecessary  Inquests.     Wakley,i/lT.     WouncUd  Persons. 

Islington.    Fees  paid  to  witness  (the  beadle)  and  to  juries  previous  to  the  Act  of  Victoria, 

Tii66«  371-373 Witness's  allowances  were  raised  from  45.  to7«.  6d.  after  that  Act» 

ib.  374,  375 Since  last  December  the  coroner  has  given  witness  nothing,  ib.  376-378 

The  parish  officers  say  they  have  no  power  to  make  such  payments,  ib.  379 

Witness  receives  100/.  from  the  churchwarden's  rate,  ib.  382,  383 Allowance  to  the 

beadle  and  jury  attending  inquests  in  this  parish,  Bell  io8g. 
See  also  Inquests,  1.     Juries,  2. 


Judges.    Impropriety  of  appointing  judges  by  popular  election,  Adams  1674-1679. 

Juries: 

1.  Payment  of  Juries. 

2.  Summoning  Juries. 

1.  Payment  of  Juries. 

Payments  out  of  the  poor-rate  to  the  jury.  Baker  15,  16 Hardship  of  not  allowing 

anything  to  juries  either  in  money  or  refreshment,  ib.  36 In  poor  neighbourhoods  the 

juries  used  often  to  give  up  their  fees  to  the  relatives  of  the  deceased,  ib.  37-39.  42.  44,  45 

^The  allowance  to  jurors  used  to  be  12s.;  in  Surrey  it  is  135.  by  an  express  order 

of  the  sessions,  ib.  41 ^The  jurors  do  not  like  losingj  their  time  without  remuneration, 

ib,  g2 ^The  public  and  witness  are  of  opinion  that  the  juries  should  have  an  allowance, 

ib.  203-205 Before  the  schedule  of  fees  came  out,  witness  allowed  the  jurors  12$.,  ib. 

241-244 It  would  be  better  if  they  had  some  allowance,  ib.  245. 

Much  jealousy  is  caused  by  different  allowances  being  fixed  in  adjoining  counties; 
there  should  be  a  general  law  to  regulate  them,  or  they  might  be  fixed  by  judges  of  assize. 
Baker  246-251 Formerly  it  was  the  practice  to  pay  juries ;  great  dissatisfaction  ex- 
pressed at  payment  being  now  withheld  them,  Deverill  593 Great  difficulty  in  getting 

juries  since  the  allowance  to  them  has  been  withdrawn,  ib.  599 It  frequently  happens 

that  the  same  parties  are  summoned  on  juries,  ib.  602 Prevalence  of  the  system  of 

payment  of  jurors  in  certain  counties,  Laurie  1066 Enumeration  of  the  allowance  to 

juries  in  different  parishes  in  the  Middlesex  Western  District,  Bell  io8q,  1090 Reason 

why  jurors  on  coroners'  inquests  should  not  be  paid,  Adams  1385-1387. 

2.  Summoning  Juries. 

The  attendance  of  jurors  may  be  enforced ;  they  show  no  unwillingness  to  attend.  Baker 
46-51.  64— The  jurors  are  summoned  at  all  hours  of  the  day,  ib.  53,  54 The  con- 
stable selects  the  jury,  ib.  55,  56 ^The  penalty  for  non-attendance  would  be  40^.  on 

returning  the  deraulter  to  the  sessions ;  but  the  proceeding  is  expensive,  ib.  57,  58 

The  coroner  has  not  the  power  of  fining  for  contempt,  ib,  59 Extract  from  Mr.  Jervis' 

book,  stating  that  coroners  have  no  power  to  fine  in  cases  of  non-attendance  of  jurors, 

{^.  63 Tnere  is  an  uniformity  of  practice  amongst  constables  in  selecting  juries  ;  they 

usually  take  them  from  the  immediate  neighbourhood,  ib.  309-313. 

There  are  many  persons  who  volunteer  their  servicen  as*jurymen.  Baker  313,  314 

If  they  were  implicated  in  the  transaction  in  any  way,  witness  would  not  allow  them  to 

8er\'e,  ib.  315,  316 Mode  of  summoning  juries  in  the  parish  of  St  Andrew,  Holborn, 

Stripling  364-357 Witness  (the  beadle)  used  his  discretion  in  summoning  juries,  he 

did  not  always  take  them  from  the  immediate  neighbourhood,  ib.  360-367 There  is 

much  trouble  in  summoning  juries  in  Islington ;  witness  is  often  obliged  to  pay  others 
to  do  the  business,  Tubbs  381 Are  generally  taken  from  the  immediate  neighbour- 
hood, unless  great  excitement  exists  there,  as  in  the  case  of  Mr.  Templeman,  t6.  38<)- 

398 ^Witness  never  excuses  a  person  because  it  would  be  inconvenient  for  him  to 

attend,  ib.  400 General  ignorance  of  juries  of  the  law  relating  to  murder  and  man- 
slaughter^ upon  which  they  are  called  to  decide  at  inquests,  Adams  1631. 

Justices  of  the  Peace.    See  Magistrates.     Fisiting  Justices. 

K. 

Kent,  County  of.    See  Fees.    King  v.  Justices  of  Kent» 

Kilsby,  Thomas   William.     (Analysis  of  his  Evidence.)      Keeper  of  the  new  prison  at 

Clerk enwell,  1741 Practice  in  that  prison  with  reference  to  prisoners  who  have  been 

committed  by  coroner,  1743 Case  of  a  prisoner  committed  by  the  late  Mr.  Stirling 

when  coroner,  1746 Case  of  Catherine  Michael,  a  prisoner,  committed  by  Mr.  Wakley, 

1752 Directions  of  the  visiting  justices  to  the  keeper  of  the  new  prison  not  to  receive 

a  prisoner  committed  by  a  coroner,  1758-1763. 

King 
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King  v.  Justices  of  Kent.    Case  of  The  King  v.  Justices  of  Kent,  in  which  the  Qiieen's  Bench 
decided  in  favour  of  the  magistrates'  power  to  refuse  payment  of  coroner's  charges,  Laurie 

941-954 How  far  the  Act  of  1  Vict.  c.  68,  affects  the  decision  of  the  Court  of  Queen's 

Bench  in  this  case,  ib.  967 Power  of  magistrates  to  determine  whether  an  inquest  is 

duly  held  or  not  as  decided  in  this  case,  Adams  1197 Opinion  upon  the  construction 

of  the  word  "  duly"  as  given  in  East's  Reports  in  the  case  of  The  King  v.  Justices  of 
Kent,  ib.  1273-1285. 

See  also,  Ellenborough,  Lard. 

L. 

Laurie,  Peter.    (Analysis  of  his  Evidence.)     Magistrate  of  Middlesex,  770 Not  in  the 

habit  generally  of  attending  th»  committee  for  auditing  accounts,  772 Application 

made  at  the  late  vacancy  for  a  third  coroner  for  Middlesex,  777 Memorial  of  free- 
holders forwarded  to  Lord  Chancellor,  and  answered,  778-782 Recollects  moving  two 

resolutions,  one  with  respect  to  the  accounts,  and  the  other  the  appointment  of  coroner,  795- 

798— —Never  recollects  any  coroner's  account  being  referred  before,  799 Demand  by 

committee  for  production  of  depositions  refused  by  both  coroners,  afterwards  produced, 
800-802 Coroners'  accounts  referred  back  to  nuance  committee,  812 A  progres- 
sive increase  of  inquests  from  1834,  818-826 The  rapid  increase  of  inquests  took 

place  in  1828,  827 Number  of  inquests  held  by  Mr.  Stirling  in  1837, 668  ;  in  1838, 736 ; 

in  1837,  the  number  for  Mr.  Baker,  602  ;  and  in  1838,  7;77 ;  830— Great  increase  attri- 
butable to  payment  of  constables,  833 Amount  of  mileage  allowed  to  constables,  835. 

(Second  Examination.) — Conduct  of  constables  since  payment  by  fees  was  abolished, 
871,  872 How  remunerated  previous  to  the  Poor  Law  Amendment  Act,  874 Pre- 
vious to  the  ist  Vict  c.  68,  all  fees  to  constables  were  paid  out  of  the  poor  rates,  and  not 

under  sanction  of  any  Act  of  Parliament,  875 Increase  of  inquests  since  the  allowance 

of  7«.  6rf.  to  constables  for  giving  information,  877-883 Employment  of  the  metropo- 
litan police  in  giving  notice  to  coroners,  884,885 Collusion  entered  into  by  parochial 

beadles  in  order  to  <K)tain  the  allowance  of  7  s.  6  d.  for  giving  information,  and  means  taken 
by  the  magistrates  to  defeat  it,  886-893 Issue  of  an  order  by  the  Poor  Law  Commis- 
sioners directing  that  the  expenses  of  inquests  should  not  be  paid  out  of  the  poor-rates, 
895 Extract  from  the  schedule  authorizing  the  payment  of  constables  for  the  per- 
formance of  any  duty  connected  with  an  inquest,  899. 

Reason  why  no  provision  was  made  for  remunerating  constables  or  beadles  when 

travelling  any  distance  to  summon  witnesses,  901-904 Frequency  of  complaints  from 

Mr.  Baker's  district,  of  constables  being  deprived  of  their  allowance,  905 Further 

evidence  of  the  means  adopted  by  salaried  officers  to  evade  the  resolution  of  the  magis- 
trates depriving  parochial  beadles  of  their  allowance,  908-918 The  committee  of 

magistrates  entertained  a  strong  opinion  that  several  inquests  had  been  held  unnecessarily, 
919- Case  of  an  inquest  on  the  boy  Coleman  at  Hendon,  921-932 Power  of  coro- 
ners to  refuse  to  hold  inquests,  934 Discretionary  power  of  magistrates  of  refusing 

payment  of  fees,  937-941 Case  of  The  King  v.  The  Justices  of  Kent,  in  which  the 

Queen's  Bench  decided  the  right  of  magistrates  to  refuse  payment  of  coroners'  charges, 

94^*964 '^^i^  decision  is  universally  acted  upon  by  the  magistrates  throughout 

England,  955 No  instance  extant  of  its  having  been  put  in  force,  956-958. 

Further  particulars  of  Hie  case  of  the  boy  Coleman,  960 No  disposition  on  the  part 

of  the  Middlesex  magistrates  to  interfere  unnecessarily  with  the  powers  vested  by  law  in 

the  coroner,  965 now  far  the  discretionary  power  of  the  magistrates  is  interfered  with 

by  the  Act  of  1st  Vict.  c.  68,  967-970 In  whom  the  conduct  and  regulation  of  the 

prisoners  in  the  gaols  of  the  county  of  Middlesex  is  vested,  971 How  the  appointment 

of  committees  of  magistrates  to  superintend  prisons,  8cc.  is  regulated,  978-981 Occa- 
sion of  Mr.  Williams  objecting  to  the  payment  of  the  coroners'  accounts,  983-995 Case 

of  the  inquest  on  the  body  of  Thomas  Austin,  at  Hendon,  987 Object  of  Mr.  Williams 

and  witness  paying  such  strict  attention  to  the  coroners'' accounts,  997-1002 Ex- 
pediency of  appointing  a  third  coroner  for  the  county  of  Middlesex,  1003-1005. 

Extent  of  the  right  of  coroners  to  perform  the  duty  by  deputy,  1006 Power  of  the 

Lord  Chancellor  to  appoint  a  successor  to  the  coronership  on  the  representation  of  the 

magistrates,  1008 The  finance  committee  of  the  Middlesex   magistrates  were  not 

aware  that  the  late  Mr.  Stirling  ever  performed  the  duty  of  coroner  by  deputy,  1010- 

1014 Power  of  Mr.  Higgs  to  hold  inquests  by  deputy  as  coroner  for  the  Uuchy  of 

Lancaster,  1015 Refusal  of  the  coroners'  ex  [tenses  by  the  Middlesex  magistrates  when 

inquests  were  held  by  deputy,  1020 No  attention  was  paid  to  the  coroners'  accounts 

in  Mr.  Stirling's  time,  or  was  more  than  one  magistrate  aware  that  he  held  inquests  by 

deputy,  1022-1025 ^Reduction  df  the  expenses  of  medical  witnesses  by  Mr.  Wakley 

as  cpm pared  with  Mr.  Baker,  1028. 

Reason  why  Mr.  Baker's  expenses  of  medical  witnesses  exceed  those  of  Mr.  Wakley, 

1028-1031 It  is  the  practice  for  surgeons  in  hospitals  to  give  their  evidence  gratis, 

1034 Very  great  economy,  as  also  very  proper  economy,  has  been  exercised  by  Mr. 

Wakley  in  the  allowance  to  witnesses,  1035 Advantages  of  a  legal  coroner  over  a.me- 
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Laurie,  Peter.    (Analysis  of  his  Eridencey^-contiuued. 

dical  coroner,  1036-1052 Character  of  an  inquest  that  particularly  partakes  of  a 

le^  inquiry,  1041 Farther  examination  respecting  the  payment  of  eonstabks,  1053- 

1065 Practice  of  making  an  allowance  to  jurors,  and  prevalence  of  it  in  certain  coun- 
ties, 1066, 1067 Farther  objections  to  the  payment  of  parochial  officers  or  beadles 

who  enjoy  fixed  salaries,  1068*1076 In  case  the  beadle  is  not  a  constable,  die  pro- 
vision of  the  Act  of  1  Vict,  does  not  apply,  1077 A  beadle  not  being  a  constable  would 

not  be  competent  to  execute  the  coroner's  warrant,  1080-1084. 

Case  in  St.  Andrew's  parish,  Holborn,  of  the  constable  at  the  workhouse  refusing  to 

execute  the  coroner's  warrant,  1081,  1082 Whenever  a  coroner's  warrant  is  sent  to 

a  beadle  to  execute,  it  is  in  his  capacity  as  constable  so  sent,  1085-1087. 

Legal  Coroners.    Character  of  an  inquest  that  particularly  partakes  of  a  kgal  inquiry, 
Laurie  1041. 

Lists  of  Witnesses.    The  selection  of  the  list  of  witnesses  on  the  back  of  an  indietment  is 
made  by  the  clerk  of  the  arraigns,  Watdey  1794. 

Lunatic  Asylums.    It  is  quite  unnecessary  that  inquests  should  be  taken  in  all  cases  of 

death  in  lunatic  asylums,  Adams  1735 No  such  thing  should  be  allowed  as  a  private 

lunatic  asylum,  ib.  1736. 

See  also  County  Lunatic  Asjflum.     Wakefield  Lunatic  Asylum. 


M. 

Magistrates.    Power  of  magistrates  to  determine  whether  inquests  have  been  necessarily 

taken  or  not,  Laurie  936^67;  Adams  1197 ;  Baker  1589 Case  of  The  King  v.  The 

Justices  of  Kent,  in  which  the  right  of  the  magistrates  is  estabUshed,  Laurie  941*954 

The  Act  of  1  Vict.  c.  68,  in  no  way  interferes  with  the  powers  of  the  magtstrateSy 

ib.  970 The  power  of  the  magistrates  to  determine  whether  inquests  have  been 

necessarily  held  or  not  is  not  derived  from  any  Act,  but  is  founded  on  the  dictum  of  a 

judge  in  Hale's  Pleas  of  the  Crown,  Baker  172,  173 No  disposition  on  the  part  of 

the  justices  of  Middlesex  to  interfere  unnecessarily  with  the  powers  vested  by  law  in  the 

coroner,  Laurie  965 The  {myment  of  the  coroner  is  made  out  of  the  county  firnds, 

over  which  the  magistrates  alone  have  control,  Adams  1206 Magistrates  cannot  pre- 

vent  the  coroner  from  holding  as  many  inquests  as  he  pleases,  but  they  may  disallow  bis 
charges,  ib.  1240-1245. 

Whether  just  that  those  magistrates  who  have  control  over  lunatic  asylums  and  pri- 
sons should  also  have  the  power  of  deteimininp^  whether  an  inquest  is  necessarily  or 

unnecessarily  held,  Adams  1294-1303.  1306-1308 ^Absence  of  all  personal  feeling  in 

the  proceedings  of  the  Middlesex  magistrates  in  re^rd  to  the  affairs  of  the  coroner,  ib. 

1407-1409 If  the  magistrates  can  decide  what  inquests  are  necessary,  tlie  office  of 

coroner  is  made  a  nullity,  WakUy  1417 ^There  is  no  provision  in  the  Act  to  enable 

justices  to  judge  whether  inauests  be  necessary  or  not,  ib.  1424-1426 ^The  magis- 
trates had  power  under  the  Act  to  make  a  schedule,  but  not  any  order  of  court,  ib. 

1432-1435 Injurious  reflections  of  magistrates  upon  the  character  of  Uie  coroner,  ib. 

1462,  1 463-— Impropriety  of  permitting  magistrates  to  determine  whether  inquests  have 
been   necessary  or  not ;   restraint  imposed  upon  the  independence  of  the  coroner,  ib. 

1464-1470 Variety  of  occasions  upon  which  a  coroner  may  come  into  collision  with 

the  magistrates ;  danger  of  having  him  under  their  control,  ib.  1492. 

The  magistrates  are  not  the  fittest  persons  to  prepare  the  schedule ;  an  appeal  to  the 

judges  for  confirmation  would  be  attended  with  great  advantage,  WaUey  1505,  1506 

There  is  no  law  which  enables  the  magistrates  to  enforce  the  attendance  of  the  coroner, 

except  for  information  as  to  his  disbursements,  ib.  1510-1514 If  all  the  magistrates 

attended,  no  injustice  would  ever  be  done,  ib.  1521 Cases  instanced  as  being  such  in 

which  the  coroner  might  come  into  collision  with  magistrates,  ib.  1531 ^The  true  inten- 
tion of  the  law  is,  that  the  magistrates  should  have  a  certain  practical  control  over  the 

coroner,  Adams  1653 Power  of  the  magistrates  to  annoy  the  coroner,  ib.  1658, 1659 

No  occasion  for  magistrates  to  inquire  into  cases  of  murder  or  manslaughter  if  the 

coroner  commits  the  party,  Wahley  1766-1768. 

See  also  Committees  of  Magistrates.   Fees.  Finance  Committee  of  Magistrates.    General 
Court  of  Magistrates.    Necessity  of  Inquests.     Schedule  of  Fees.     Visiiing  Justices. 

Marchant,  of  Cadogan-place.    Case  of  this  prisoner  being  committed  for  wilful  murder  by 
the  coroner  without  going  before  any  magistrate,  Wailey  1765. 

Marriages.    See  Registration  of  Births,  Deaths  afid  Marriages. 

Medical  Jurisprudence.    Now  forms  a  new  and  distinct  branch  of  legal  education,  Laurie 
1052. 

Medical 
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Medkal  Witnesses.  Allowances  to  medital  witnesses  under  the  6  &  7  Will.  4,  Baker,  29, 30 
The  Medical  Witnesses'  Act  states  their  allowances  to  be  payable  out  of  the  poor- 
rate,  t*.  31,  3t Difference  between  Mr.  Baker's  and  Mr.  Wakley's  charges  for  medical 

attendance  on  inquests,  Wright  841-870 Reduction  in  the  charge  for  attendance  of 

medical  witnesses  at  inquests  held  by  Mr.  Wakley,  Laurie  1028 Occasion  of  the 

great  difference  charged  and  paid  for  medical  witnesses  at  inquests  held  by  Mr.  Baker 

and  at  inouests  taken  by  Mr.  Wakley,  ib.  1028-1031 ;  Baker  1575-1579 Statement 

showing  the  grounds  of  the  increase  of  payments  made  to  medical  witnesses  by  the 
coroner  in  the  eastern  district  of  Middlesex,  ib.  1630,  Eo.p.  122-128. 

Members  0/  ParUameni.    See  Coroners. 

Metropolitan  Police.    Objection  to  allowing  the  police  to  summon  juries.  Baker  106, 107 

Suspicion  might  attach   to  them  where  parties  have  died  in  station-houses,  ib. 

108-110.  112-115 A  police  constable  would  have  no  allowance  if  he  had  leaped  into 

the  river  to  save  a  person,  and  had  brought  the  dead  body  out,  and  attended  the  mquest, 
at  times  when  he  would  have  been  in  bed  or  off  duty;  any  remuneration  in  such  cases 

should  be  left  to  the  police  authorities,  ib.  126-140 Employment  of  them  in  giving 

notice  to  coroners  of  the  holding  of  inquests,  Laurie  884^  885 Allowance  to  the 

metropolitan  police  when  in  attendance  at  quarter  sessions,  Adams  1369. 

See  also  "Notices  of  DeaJths. 

Michad,  Catherine.    Case  of  Catherine  Michael,  a  prisoner  committed  to  the  new  prison, 
Clerkenwdl,  by  Mr.  Wakley,  Kilsby  1752  ;  Wakley  1765. 

Mileage.    The  mileage  before  the  statute  of  the  1st  of  Victoria  was  9<{.  out,  but  not  home' 

Baker  12-14 ^Manner  in  which  the  mileage  is  to  be  charged  in  future,  ti.  176, 177 

Alteratians  latdiy  made  in  the  caode  of  charging  for  mileage,  Wright  498^504 

The  chafes  for  mileage  now  objected  to  were  never  refused  in  Mr.  Stirling's  time.  Bell 

703- Rule  adopted  by  Mr.  Stirling  for  chargin?  mileage,  ib.  762 Rule  adopted 

oy  his  successor,  ib.  765— Amount  of  mileage  allowed  to  constables,  Z^rie  835 

Objections  raised  to  1  ne  charge  of  mileage  for  Jess  than  a  mile  from  the  6oroner^s  house, 

Wakley  1454-1457 Mode  of  charging  the  mileage  from  place  to  place,  ib.  1458 — — 

When  witness  desired  to  know  bow  the  magistrates  wished  nim  to  cnarge  mileage,  one 

of  them  cautioned  them  not  to  give  the  txplanation,  ib.  1459-1461 Reflations 

relative  to  the  payment  of  mileage  to  coroners,  and  how  the  subject  was  brought  about, 

Adams  1713 i^urther  explanation  relative  to  the  allowance  of  mileage  to  coroners, 

ib.  1722. 

Misconduct  of  Coroners.  Law  to  which  a  coroner  is  amenable  in  cases  of  miaconduct, 
Adams  1201 Case  of  a  coroner  being  fined  for  misconduct,  ib.  1313. 

^ortaUty.  Annual  rate  of  mortality  in  the  eastern  district  of  the  county  of  Middlesex, 
Baker  1630. 

Municipal  Brform  Act.    See  Deputy  Coroners. 

N- 

Necessity  of  Inquests.  How  inquiries  into  the  necessity  of  holding  an  inquest  are  con- 
ducted by  the  Middlesex  magistrates,  Adams  1235, 1236 A  declaration  of  the  law  as 

to  the  parties  who  are  to  decide  on  the  necessity  of  inquests  is  needed,  Wakley  1497, 
1498 Denial  of  the  right  of  the  magistrates  to  determine  whether  inquests  are  neces- 
sary ;  dangerous  effect  of  the  exercise  of  such  a  right  upon  the  independence  of  coFoners, 

See  also  Unnecessary  Inquests. 

New  Prison^  Clerkenwell.  Practice  in  this  prison  with  reference  to  prisoners  who  have  been 

committed  by  coroners,  Kilsby  1743 Case  of  a  prisoner  committed  to  this  gaol  by  the 

late  Mr.  Stirling,  ib.  1746— — Directions  given  to  the  keeper  of  the  new  prison  by  the 
visititig  magistrates  not  to  receive  a  prisoner  committed  by  a  coroner,  ib.  1758-1763. 

Notices  of  Deaths.    Witness  depends  both  upon  the  police  and  the  parish  officers  for 

notice  of  sudden  deaths :  he  often  receives  double  notices.  Baker  82-^ The  police 

have  often  omitted  to  give  notice ;  the  parish  officers  have  better  means  of  hearing  of 

sudden  deaths,  as  applications  are  made  to  them  for  coffins,  ib.  91-105 No  further 

means  can  be  devisal  for  obtaining  information  of  deaths  in  all  cases,  ib.  302-306 

The  service  of  notices  fairly  comes  widiin  part  of  the  duties  of  beadles  and  constables, 
ib.  1721. 

P. 

Parochial  Officers.  Constables  and  beadles,  when  unpaid,  will  not  be  so  vigilant  in  the  dis- 
charge of  their  duties.  Stripling  358;  Tubbs  380-410— -Mr.  Baker  has  allowed  pay- 
ments to  beadles  and  other  parish  officers ;  they  would  not  be  allowed  to  a  paid  constable, 

549.  ^  4  ^^'^^ 
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Parochial  Officers — continued. 

Wrishi  518-529 If  any  such  payments  were  made  contrary  to  the  schedule,  they 

would  be  struck  off,  ib.  536 All  parish  officers  should  be  remunerated  by  the  coroner 

for  giving  information  of  deaths  where  inquests  ought  to  be  held,  Baker  1628,  1629. 
See  also  Beadles.     Constables. 

Police.    See  Metropolitan  Police. 

Politics.     Impropriety  of  electing  coroners  for  their  political  opinions^  Adams  1674-1679. 

Poor  Law  Commissioners.  Issue  of  an  order  by  the  Poor  Law  Commissioners,  directing 
that  the  expenses  of  inquests  should  no  longer  be  paid  out  of  the  poor-rate,  Laurie  895  ; 
Adams  1315. 

Poor-rate.    Illegality  of  payment  to  constables  and  others  out  of  the  poor-rate,  Adams  1 339, 

1340 Letter  of  the  Poor  Law  Commissioners,  13th  March  1837,  stating  that  the  charges 

out  of  the  poor-rate  would  be  disallowed  in  the  overseer's  accounts.  Baker  20-23 

Letter  of  witness  to  the  Middlesex  magistrates  upon  the  subject  of  paying  the  jury  and 

constables  out  of  the  poor-rate,  ib.  24-26 ^The  payment  of  constables'  expenses  out 

of  the  poor-rate  was  decidedly  illegal,  Adams  1339. 

Poumall,  Mr.  Part  taken  by  that  gentleman  in  connexion  with  the  election  of  a  .tliird 
coroner  for  Middlesex,  Adams  1172. 

Preservation  of  the  Peace.  In  whom  the  preservation  of  the  peace  in  the  county  of  Mid- 
dlesex is  vested,  Laurie  973. 

Prisoners  and  Prisons.    How  regulated  in  the  county  of  Middlesex,  Laurie  971. 

See    also    Commitment  of  Prisoners.      Detention  of  Parties.      Examination     of 
Prisoners.     Visiting  Justices. 

Public'houses.  Emolument  arising  to  the  summoning  officer  in  choosing  the  public-bouse 
at  which  an  inquest  shall  be  held,  Laurie  1067.. 


R. 

Registration  of  Births,  Deaths,  8fc.  The  regulations  of  the  registrar-general  have  been 
productive  of  great  good  in  causing  notice  of  death  to  be  given,  and  have  led  to  a  great 
increase  of  inquests,  Baker  307 Letter  from  the  coroner  for  the  eastern  divi- 
sion of  Middlesex  to  the  registrar-general  of  births,  deaths  and  marriages,  complain- 
ing of  the  loose  manner  in  which  members  of  the  medical  profession,  in  their  certi- 
ficates to  the  registrar  of  the  district,  state  the  precise  and  real  cause  of  death,  ib.  1630, 
Ev.p.  128-130. 

Relief  of  the  Poor.  To  whom  the  poor  are  to  apply  for  relief  in  cases  of  difficulty  and 
distress,  Laurie  974. 

s. 

Salaried  Officers.  Means  adopted  by  beadles  and  constables  to  evade  the  resolutions  of 
the  magistrates  depriving  salaried  parochial  officers  of  their  allowances  for  attending 

inquests,  Laurie  qoS-qiS Objection  to  the  payment  of  parochial  officers  who  enjoy 

fixed  salaries,  ib.  1068-1076 There  are  no  unsalaried  beadles  in  the  metropolitan 

parishes,  Bellii^j. 

See  also  Beadles.     Constables.     Metropolitan  Police. 

Schedule  of  Fees.     Allowances  and  disbursements  to  be  paid  by  the  coroner,  pursuant  to 

the  Act  1  Vict.  c.  68,  Baker  34 Extract  from  the  scnedule  authorizing  the  payment 

of  constables  for  the  performance  of  any  duties  connected  with  inquests,  Laurie  899 

The  coroners  of  Middlesex  and  Westminster  were  consulted  by  tne  magistrates  in  pre- 
paring the  schedule,  as  directed  by  the  Act  of  1  Vict.  c.  68,  Bell  110J2-1 112 Altera- 
tion of  the  schedule  as  respects  the  payment  of  constables,  ib.  1113. 

The  schedule  is  strictly  adhered  to  in  the  western  district ;  not  so  in  Mr.  Baker's 

district.  Bell  1 134 Remedy  of  the  coroner  in  case  the  magistrates  refuse  to  make  any 

schedule  of  fees,  Adams  1328 Evasion  of  the  schedule  of  the  magistrates  as  regards 

payment  of  constables  in  Mr.  Baker's  district,  ib.  1380-1384 The  new  schedule 

made  by  the  Middlesex  magistrates  has  placed  the  coroner  in  a  situation  of  great  diffi- 
culty in  deciding  whether  parish  officers  are  in  the  receipt  of  salaries  or  not,  Maker  1615 

Power  of  magistrates  to  alter  and  amend  the  schedule,  under  the  Act  of  1  Vict.  c.  68, 

ib.  1618-1623. 

See  also  Beadles.    Magistrates. 

Servants. 
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Servants.    See  Domestic  Servants. 

Shadwell  Parish.    See  Beadles.     Deverill,  Mr. 

Sheriffs.    Mode  of  election  of  sheriffs  of  London  and  Middlesex,  Adams  1314 Judicial 

authority  of  the  sheriffs;  exercise  of  it  by  deputy,  ib.  1221-1224. 

Staines.    Allowance  to  the  constable  and  juries  attending  inquests  in  this  parish,  JBell 
1090. 

Stirling^  Mr.      Account  of  inquests  taken  by  Mr.  Stirling  from  1   January  1837  ^  ^ 

January  1838,  Wakley  1450,  Ev.  p.  104 Case  of  the  late  coroner,  Mr.  Stirling,  who 

remained  coroner  to  the  age  of  91,  long  after  he  became  unfit  from  his  age,  Adams  1684 

Occasion  of  bin  being  allowed  to  continue  in  oflBce  at  his  advanc^  age,  ib.  1693 

Other  appointments  besides  that  of  coroner  held  by  him  under  the  magistrates,  ib. 

1694-1696— — No  objection  was  made  to  the  payment  of  Mr.  Stirling  when  inquests 
were  held  by  deputy,  ib.  1712. 

See  also  Accounts.     Deputy  Coroners, 

Stripling,  George.     (Analysis  of  his  Evidence.)     Beadle  of  St.  Andrew's,  Holbom,  322- 

324 Fees   received  by  him  and    by  juries  for  inquests   previous  to  1835,  325-330 

The   payment  was  discontinued,   as  the   overseers  no   longer   had  any  funds  for 

that  purpose,  331-333 In  consequence  of  this  withdrawal  of  his  allowance^  witness 

resigned   his  office  of   summoning  officer,  334-344— Witness's  present  duties,  344- 

350 Number  of  inquests  in  a  year,  351-353.  356— —Mode  of  summoning  juries, 

354-357 Constables  and    beadles,   when   unpaid,  will   not  be   so    vigilant  in  the 

discharge  of  their  duties,  358 Witness  was  often  obliged  to  pay  money  out  of  his 

own   pocket,  259 Witness  used  his  discretion  in  summoning  juries;  he  did  not 

always  take  them  from  the  immediate  neighbourhood,  360-367. 

Summoning  Juries.     Mode  of  summoning  juries  on  inquests,  Deverill  579. 
See  also  Juries,  2. 

Surgeons  to  Hospitals.     It  is   the   practice  for  the  sui^eons   in  hospitals  to  give  their 
evidence  gratis,  Laurie  1034. 

Surrey,  County  of.    See  Fees. 


Tubbs,  Richard  Thomas.     (Analysis  of  his  Evidence.)    Beadle   of  Islington  for  three 

years,  368-370 Fees  paid  to  him  and  to  the  juries  previous  to  the  Act  of  Victoria, 

371-373 Witnesses  allowances  were  raised  from  4*.  to  ^s.  6d.  after  that  Act,  374, 

372 Since  last  December  the  coroner  has  given  him  nothmg,  376-378 The  parish 

officers  say  they  have  no  power  to  make    such  payments,  379 The  beadles  and 

constables  are  not  likely  to  exercise  so  much  vigilance,  380 — -^There  is  much  trouble  in 

summoning  juries  ;  witness  is  often  obliged  to  pay  others  to  do  the  business,  381 He 

receives  100  /.  from  the  churchwarden's  rate,  382,  383 — > — Number  of  inauests  annually  in 

Islington,  385 There  is  often  much  difficulty  in  getting  a  jury  together,  386, 387. 

Witness   generally  takes  them   from   the   immediate   neighbouinood,  unless  great 
excitement  exists  there,  as  in  Mr.  Templeman's  case,  389.  398— He  never  excuses  a 

person  because  it  would  be  inconvenient  for  him  to  attend,  400 The  discontinuance 

of  fees  has  a  tendency  to  relax  the  vigilance  of  parish  constables,  401-409*— In  the 

last  six  weeks  there  has  not  been  an  inquest  in  a  population  of  50,000,  403 If 

poHce  constables  were  paid  for  giving  notices,  they  would  be  more  vigilant,  410. 

Twichenham.    Removal  of  a  body  from  Twickenham  to  Homerton   to   hold  an  inquest, 
Adams  1594-1601. 

u. 

Unnecessary  Inquests.    The  committee  of  magistrates  entertained  a  strong  opinion  that 

many  inquests  had  been  held  unnecessarily,  Laurie  919 Complaint  preferred  against 

Mr.  Wakley  by  Mr.  Williams,  of  holding  an  inquest  unnecessarily,  Adams  1183- 
1197 In  cases  of  disputed  inquests,  magistrates  should  not  have  the  power  of  examin- 
ing witnesses  upon  oath ;  those  who  make  complaints  against  the  coroner  should  do  so 

by  indictment  to   the  Queen's  Bench^  ib.  1231 A  coroner  could  not  hold  many 

unnecessary  inquests  under  the   present  law,  ib.  1280 Power  of  coroners  to  hold 

vexatious  inquests,  ift.  1724-1726. 

,  Vnwin,  Mr.    Case  of  Mr.  J.  Unwin,  examination  of  his   accounts,  deduction  made  and 
subsequently  allowed,  Edmond§s  662. 
See  also  Deputy  Coroners. 

Uxbridge.    Allowance  to  constable  and  jury  attending  inquests  in  this  parish,  J3fZ/  1090. 

549.  Q  Visiting 
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Visitinff  Justices.    How  the  appointment   of  committees  of  mi^trates   to  superintend 
the  prisons,  &c.,  is  regulatea,  Laurie  978-981. 

W. 

Wakefield  Lunatic  Asylum.    Formerly  an  inquest  was  held  upon  every  person  who  died 
therein,  but  latterly  it  has  been  given  up  as  both  useless  and  expensive,  Adams  1306. 

Wakley,  Mr.     Instances  of  his  having  refused  to  hold  inquests,  Laurie  934. 

See  also  ilccounis.  Deputy  Coroners.  Medical  Witnesses.  ^Unnecessarf  Inquests.  Witnesses. 

Wakley,  Thomas.      (Analysis  of  his  Evidence.)     Has  held  the  office  of  coroner  since 

February  1839,  1138,1139 Boundaries  of  his  district,  1140 He  then  engaged 

Mr.  Bell,  who  had  been  Mr.  Stirliftg's  clerk  for  15  years,  and  instructed  him  to  act  as 

before,  1141-1143 Circumstances  attending  the  inquest  at  Hayes;  committal  of  the 

accused  by  the  magistrates  for  manslaughter,  after  the  jury  had  found  a  verdict  of  murder, 

1144-1140 Items  of  expense  incurred  at  the  inquest,  and  afterwards  before  tlie 

magistrates,  1149, 1150— —Case  at  Harefield,  in  which  witness  sent  a  person,  against 
whom  a  verdict  of  murder  had  been  given,  direct  to  Newgate,  1151-1153— — -Circum- 
stances  of  an  inquest  at  Hendon  on  Thomas  Austin ;  the  disinterment  of  the  body, 

1154-1156 Mr.  Williams,  the  rector,  complained,  and  inquiries  were  immediately 

instituted  into  witness's  accounts,  1157-1162. 

(Second  Examination.) — Complaints  made  of  the  mode  of  conducting  inquests,  espe- 
cially in  the  case  of  Austin ;  the  number  of  unnecessary  inquests,  and  as  fjopost  mortem 

examinations,  1410, 141 1 A  complaint  was  also  made  of  the  case  of  Cocker,  1412 

Witness,  under  protest,  attended  the  comuiittee  of  accounts  and  the  committee  on  the 

increase  of  inquests;  he  still  denies  their  right  to  require  his  attendance,  1413-1416 

If  the  magistrates  can  decide  what  inquests  are  necessary,  the  office  of  coroner  is  made 

.    a  nullity,  1417 ^The  first  schedule  gave  satisfaction;  the  second  is  productive  of  great 

dissatisfaction,  1418 There  is  no  provision  in  the  Act  to  enable  justices  to  withliold 

Eayments  from  a  certain  class  of  constables,  1419,  1420 Nor  to  enable  him  to  with- 
old  payments  disbursed  by  the  coroner,  which  he  is  required  to  make  immediately  after  the 

inquest,  1421-1423 Nor  to  judge  whether  inquests  be  necessary  or  not,  1424-1426. 

Beadles  receive  no  salary  out  of  the  county  rate,  from  which  the  Act  directs  the  ma- 
gistrates to  pay  the  expenses  of  inquests,  I427-1430 Constables  have  been  in  the 

receipt  of  fees  since  the  Poor  Law  Act,  1431 ^The  magistrates  had  power  under  the 

Act  to  make  a  schedule,  but  not  any  order  of  court,  1432-1435 ^The  constables  are 

very  much  dissatisfied,  1436,  1437 The^  are  likely  to  exercise  less  vigilance,  1438- 

1441 In  no  othar  county  is  payment  withheld  from  any  constable  on  the  ground  of 

his  receiving  a  salary  as  beadle,  1442,  1443 Nothing  can  be  more  unwise  than  to 

take  from  the  summoning  officer  inducements  to  the  (uscharge  of  his  office,  1444 

He  is  often  put  to  considerable  trouble  and  expense,  1445-1447 Relative  number  of 

inouests  held  by  Mr.  Stirling  and  by  witness,  1450. 

Table  of  inquests  held  by  each,  mileage  and  expenses,  Ev.p.  104 Witness  employs  the 

same  clerk  as  Mr.  Stirling,  who  draws  up  the  accounts  in  precisely  the  same  form,  1452, 

1453 Objections  raised  to  the  charge  of  mileage  for  less  than  a  mile  from  the  coroner's 

house,  1454-1 457 Mode  of  charging  the  mileage  from  place  to  place,  1458 When 

witness  desired  to  know  how  the  magistrates  wished  him  to  charge,  one  of  them  cautioned 

them  not  to  give  the  explanation,  1459-1461 Injurious  reflections  of  magistrates 

upon  the  character  of  the  coroner,  1462,  1463 Impropriety  of  permitting  magistrates 

to  determine  whether  inquests  have  been  necessary  or  not ;  restraint  imposed  upon  the 

independence  of  the  coroner;  1464-1470 A  coroner  may  be  punished  oy  the  superior 

courts  for  misconduct,  1471-1473 The  inquests  held  by  deputy  were  on  12  successive 

days,  during  which  witness  was  confined  by  illness;  the  magistrates  disallowed  the  whole 
of  the  fees  and  disbursements  in  respect  of  them,  1474-1483. 

County  coroners  ought  to  have  power  to  appoint  deputies  to  hold  inquests  in  par- 
ticular cases,  1484-1491 Variety  of  occasions  upon  which  a  coroner  may  come  into 

collision  with  magistrates;    danger   of  having  him  under  their  control,  1492 His 

accounts  should  be  audited  by  the  clerk  of  the  peace  instead  of  by  the  magistrates,  1493- 

1496 A  declaration  of  the  law  as  to  the  parties  who  are  to  decide  on  the  necessity 

of  inquests  is  needed,  1497,  1498 Witness  makes  no  charges  besides  those  of  fees, 

mileage  and  disbursements,  1499-1504 ^The  magistrates  are  not  the  fittest  persons  to 

prepare  the  schedule ;  an  appeal  to  the  judges  for  confirmation  would  be  attended  with 
great  advantage,  1505,  1506. 

(Third  Examination.)— The  magistrates  at  Harefield  had  a  legal  right  to  censure  wit- 
ness's conduct ;  whether  it  was  discreet  or  not,  is  another  question,  1507-1509 There 

is  no  law  which  enables  the  magistrates  to  enforce  the  attendance  of  the  coroner,  except 
for  information  as  to  his  disbursements,  1510-1514 Denial  of  the  right  of  the  magis- 
trates to  determine  whether  inquests  are  necessary ;  dangerous  effect  of  the  exercise  of 

such 
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such  a  right  upon  the  independence  of  coroners,  1515-1520 If  all  the  magistrates 

attended,  no  injustice  would  ever  be  done,  1521 Witness's  reputation  has  not  been 

injured  by  the  opposition  he  has  encountered,  although  he  has  been  much  annoyed, 
1522-1530— -^Cases  instanced  as  being  such  in  which  the  coroner  might  come  into 

collision  with  magistrates,  1531 Causes  of  complaint  by  witness  of  the  proceedings 

of  the  general  court,  1532-1536. 

Illegality  of  the  order  withholding  fees  from  paid  constables  out  of  the  county  rate, 

1537-1 547-; ^^^  withholding  of  these  fees  is  aaiscouragement  to  the  discharge  01  their 

duties,  1548-1550— Grounds  upon  which  the  magistrates  allowed  Mr.  Higgs's 
charges  for  inquests  held  by  deputy,  1551-1553    ■    It  is  not  legal  to  hold  inquests 

,    by  deputy  in   counties,   1554 The   inquiries  as  to  inquests  taken  by  deputy,  and 

the  proposal  for  a  third  coroner,  were  not  caused  by  the  increased  number  or  inquests, 

1655-^558 There  is  no  more  reason  why  a  political  partisan  should  not  be  coroner 

than  a  lord  chancellor  and  chief  justice,  1559-1561 Advantage  may  arise  from  his 

being  a  Member  of  Parliament,  1562, 1563 Witness  received  no  intimation  that  the 

magistrates  considered  it  ot^ectionable  to  hold  inquests  by  deputy  until  his  charges 

were  disallowed,  1564-1573 ^The  performance  of  the  duty  by  deputy  is  proper  if  the 

coroner  be  held  responsible,  1574. 

(Fourth  Examination.)— Explanations  in  answer  to  certain  parts  of  Mr.  Serjeant  Adams's 
evidence  relative  to  the  duties  and  powers  of  coroners ;   additional  expense  incurred 

in  the  Hayes  case  by  the  subsequent  proceedings  of  the  magistrates,  1764 Case  of 

Marchant,  of  Cadogan-place,    committed   for   wilful  murder   by  the   coroner   without 

going  before  a  magistrate,  1765 Case  of  Catherine  Michael,  1765 No  necessity 

for  magistrates  to  mquire  into  cases  of  murder  or  manslaughter  if  the  coroner  commits 

the  party,   1766-1768 Further  particulars  connected  with  the  Hayes  case,  1769- 

1782 Censure  passed  on  the  coroner  by  the  magistrates  in  the  Hayes  case,  1775 

Power  of  a  coroner  to  detain  parties  accused  and  commit  for  trial,  1783* 

Extract  from  the  statute  of  Edward,  stating  the  nature  of  the  inquiry  a  coroner  is  bound 

to  institute,  1784 How  the  practice  in  Middlesex  differs  from  other  counties  as  respects 

the  examination  by  magistrates  of  parties  accused,  after  committal  on  the  coroner's  warrant, 

]  785 The  proceedings  of  a  coroner's  inquest  would  favour  the  escape  of  the  parties 

implicated,  had  not  the  coroner  the  power  of  ordering  into  custody,  1788-1790 An 

inquisition  is  not  completed  and  signed  until  the  party  has  been  brought  before  the 

coroner,  and  the  evidence  given  in  his  presence,.  1790,  1791 ^The  selection  of  the 

list  of  witnesses  on  the  back  of  the  indictment  is  made  by  the  clerk  of  arraigns,  1794 
Thetlepositions  are  sent  to  the  court  from  the  coroner,  and  the  indictment  is  pre- 
pared in  conformity  with  those  depositions,  1797. 

Western  Division  of  Middlesex.    Boundaries  of  Mr.  Wakley's  district,  Wahley  1140. 

Williams^  Rev.  Mr.    Occasion  of  Mr.  Williams,  a  magistrate,  objecting  to  the  payment 
of  certain  of  the  coroner's  accounts,  Laurie  983-995;  Vfahlty  1157-1162. 

See  also  Hendon  Case. 

Witnesses.    Very  great  as  well  as  very  proper  economy  has  been  exercised  by  Mr.  Wakley 

in  the  allowance  to  witnesses,  Laurie  1035 The  regulation  of  fees  and  allowance 

to  witnesses  is  regulated  by  the  masters  of  the  different  courts  of  Westminster  Hall, 
Adams  1395. 

See  also  Lists  of  Witnesses.    Medical  Witnesses. 

Wounded  Persons.     Power  of  coroner  in  former  times  to  hold  inquests  on  persons  wounded 
and  not  dead,  Adams  1230. 

Wright,  Charles.    (Analysis  of  his  Evidence  )    Clerk  to  the  committees  of  the  Middlesex 

magistrates,  411,41 2 The  coroners'  accounts  are  referred  on  the  first  day  of  the  session 

to  the  general  finance  committee,  413,414 The  first  case  in  which  a  deduction  was 

made  was  in  Mr.  Wakley*s  account  to  the  12th  October  in  the  inquest  of  H.  Coleman, 

41 6-423 ^Thecase  has  been  re-considered  and  the  charge  allowed ;  items  of  the  charge ; 

424-426 The  original  objection  was  taken  in  the  committee,  when  three  were  present; 

the  charge  was  disallowed  by  nine,  and  allowed  by  fifteen ;  the  case  was  twice  also  before 

the  general  court,  427-462 There  were  thirty  cases  of  Mr.  Wakley's  and  eighteen  of 

Mr.  Baker's  objected  to  as  unnecessary,  463, 464 There  has  been  no  other  instance  simi- 
lar to  this,  465-469 Names  of  magistrates  present  at  the  finance  committee  on  each  of 

the  three  sittings,  471-473.  476-479 Resolutions  of  the  committee  on  the  second  and 

third  meetings,  474, 475 Forty-eight  cases  were  objected  to  at  first,  but  all  have  been 

allowed,  480-482 Alterations  latelv  made  in   the  mode  of  charging  for  mileage, 

498-504 ^The  average  amount  of  disbursements  by  Mr.  Baker  is  25$.  each  case;  that 

of  Mr.  Wakley's  15  s.,  505-508 It  was  the  intention  of  the  committee  to  disallow  the 

charges  for  all  inquests  taken  by  deputy,  511-515 Mr.  Stirling's  and  Mr.  Wakley's 

accounts  were  made  out  exactly  in  the  same  way,  516,  517 Mr.  Baker  has  allowed 

payments  to  beadles  and  other  parish  officers ;  they  would  Hot  be  allowed  to  a  paid 
549.  constable. 
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constable,  518-5^9 If  any  such  payment  were  made  contrary  to  the  schedule  they 

would  be  struck  off,  536 If  witness  saw  in  the   accounts  a  payment  to  a  beadle,  he 

would  object  to  it  as  being  made  to  a  parish  officer  receiving  a  salary,  537-556. 

(Second  Examination.)  ^Further  examination  as  to  classes  of  coroners*  accounts,  683 

Evidence  as  to  difference  of  amount  in  the  particular  items  of  expenses  between  Mr.  Baker 
and  Mr.Wakley,687. 

(Third  Examination.)— Analysis  of  account  of  disbursement  made  under  authority  of  the 
Act  1  Vict.  c.  68, 14th  October  1839  to  7th  December  1830,  by  T.  Wakley,  one  of  the  coroners 

for  the  county  of  Middlesex,  upon  taking  107  inquisitions,  837 Analysis  of  accounts 

of  disbursements  by  Mr.  Baker,  837 Examination  relative  to  the  difference  between 

Mr.  Baker's  and  Mr.  Wakley's  charges  for  medical  attendance  on  inquests,  841-870. 
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